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APPEAL of an order of the Circuit Court for MIwaukee

County, Thomas R Cooper, Judge. Reversed and cause renanded.

11 SHI RLEY S. ABRAHAMSON, C. J. Once again this court is
asked to interpret the Wsconsin Public Records Law, Ws. Stat.
§8 19.31-.39 (2009-10).1 The issue presented is whether an

authority? may inpose a fee on a requester of a public record for

L All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version, unless otherw se indicated.

2 The word "authority" is defined in Ws. Stat. § 19.32(1)
as foll ows:
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the actual, necessary, and direct <costs incurred by the
authority (including staff tine) of deleting nondisclosable
information included within the responsive records.® W concl ude
that it may not.?

12 The Ml waukee Journal Sentinel and reporters Ben
Poston and G na Marie Barton (collectively referred to as the
Newspaper) seek review of an order of the Circuit Court for
M | waukee County, Thomas R. Cooper, Judge, granting the sunmary
judgnment notion of the defendants, the Cty of MIwaukee, the
Cty of MIlwaukee Police Departnent, and M| waukee Chief of

Police Edward A. Flynn (collectively referred to as the Cty).

"Aut hority" neans any of the follow ng having custody
of a record: a state or local office, elected

of ficial, agency, board, conmmi ssi on, comittee,
council, department or public body corporate and
politic created by constitution, |aw, ordinance, rule
or order; a governnental or guasi - gover nnent al

corporation except for the Bradley center sports and
entertai nment corporation; a |ocal exposition district
under subch. 11 of ch. 229; a long-term care district
under s. 46.2895; any court of law, the assenbly or
senate; a nonprofit corporation which receives nore
than 50% of its funds froma county or a nunicipality,
as defined in s. 59.001(3), and which provides
services related to public health or safety to the
county or nunicipality; or a formally constituted
subunit of any of the foregoing.

3 ve use t he wor ds "del eting" and "redacting”
i nt er changeabl y.

4 Al Justices agree to reverse the order of the circuit
court and remand the cause to the circuit court, but Justices
Prosser, Roggensack, Ziegler, and Gablenman do not join this
opi ni on. Justice Roggensack's concurring opinion is the
maj ority opinion on the policy issue.
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13 The circuit court concluded that the Cty was entitled
to charge the Newspaper for "the actual costs of staff tinme to
review and redact confidential information included within the
responsive records."® This <court took the appeal on the
Newspaper's petition to bypass the court of appeals. Ws. Stat.
8 (Rule) 809. 60.

14 Wsconsin's commtnent to open, transparent governnent
rings loud and clear in the Public Records Law. The Law
reaffirns that the people have not only the opportunity but also
the right to know what the governnent is doing and to nonitor
the governnent. The legislature has explicitly provided that
"all persons are entitled to the greatest possible information
regarding the affairs of governnent"; mandated that the Public
Records Law "be construed in every instance with a presunption
of conplete public access"; and declared that the "denial of
public access generally is contrary to public interest, and only
in an exceptional case my access be denied.” Ws. Stat.
§ 19. 31. In its entirety, the Ilegislative "Declaration of

Policy" in the Public Records Law reads as foll ows:

In recognition of the fact that a representative
government is dependent upon an inforned electorate,
it is declared to be the public policy of this state

> Wth regard to another issue raised below, the circuit
court wote the follow ng: "The Court declines to rule on the
issue of what a reasonable tinme for conpliance with the two
public records requests at issue would be in this case. The
Def endants may estinmate a reasonable anount of tine required to
respond to the requests, but may not |imt in advance the anpunt
of time they will spend per week on these requests.” W are not
asked to review this issue and it is not before the court.
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that all persons are entitled to the greatest possible
information regarding the affairs of governnment and
the official acts of those officers and enpl oyees who
represent them Further, providing persons with such
information is declared to be an essential function of
a representative government and an integral part of
the routine duties of officers and enployees whose
responsibility it is to provide such information. To
that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presunption of conplete public
access, consistent with the conduct of governnental
busi ness. The denial of public access generally is
contrary to the public interest, and only in an
exceptional case may access be denied.®

15 This case is not about a direct denial of public
access to records, but the issue in the present case directly
inplicates the accessibility of government records. The greater

the fee inposed on a requester of a public record, the Iless

likely the requester will be wlling and able to successfully
make a record request. Thus, the inposition of fees [imts and
may even serve to deny access to governnent records. In

interpreting the Public Records Law, we nust be cognizant that
the legislature's preference is for "conplete public access"” and
that the inposition of costs, as a practical matter, inhibits
access.

16 Interpreting the Public Records Law in light of the
text of the particular provision at issue and the Declaration of
Policy, as well as in light of prior interpretations of the Law
by the Attorney GCeneral and appellate courts, we conclude that
the Gty may not charge the Newspaper for the costs, including

staff time, of redacting information. Such costs do not fit

® Ws. Stat. § 19.31.
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wthin the fees set forth in Ws. Stat. 8§ 19.35(3)(a)-(d).
Accordingly, we reverse the order of the circuit court and
remand the cause to the circuit court for judgnment to be entered
in favor of the Newspaper.

I

17 The facts of this case are not in dispute and revol ve
around public records requests of MIwaukee Journal Sentinel
reporters Ben Poston and G na Marie Barton seeking records from
the M| waukee Police Departnent.

18 Reporter Poston requested conputer-aided dispatch
records and any related incident reports for fourteen crine
categories for a two-week period in Mrch 2010. The Gty
identified 2,312 dispatch records and 743 incident reports that
were responsive to Poston's request. The City asked that the
Newspaper pay $2,081.80 in advance for locating and copying
t hese records.

19 After discussing the matter wth police officials,
reporter Poston withdrew his request for the incident reports,
and the City agreed to produce a CD containing a sunmary of each
di spatch record that was responsive to Poston's request. The
City charged $10.00 for the CD and $100.30 for the tine
necessary to locate the records. The Newspaper paid these
charges, and they are not at issue in the present case.

10 Reporter Poston then requested 100 incident reports,
which the Cty provided w thout charge.

11 Reporter Poston then requested an additional 100
i nci dent reports. This tinme the City responded that it would

5
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charge the Newspaper for the City's "actual costs of conplying
with" the request. To prepare the incident reports for
I nspecti on, Cty enpl oyees wer e required to del ete
nondi scl osable information, such as Social Security nunbers,
fi nanci al account  nunbers, and crinme victim and suspect
identifying information. Cty enployees examned the printed
records and redacted sensitive information by marking over the
information with a black pen. The City asked for prepaynent of
$601. 80 based on the fact that it spent 15 staff hours at $40.12
per hour to prepare the initial 100 incident reports.

112 Reporter Barton requested dispatch records and rel ated
incident reports for all sexual assaults during the 2009
cal endar year. In response, reporter Barton received a
spreadsheet summari zing dispatch records in the sane format as
that received by reporter Poston.

13 Reporter Barton then narrowed her request to include
only the incident summary from each report. The Gty requested
advance paynent of $3,516.75, including $126.75 for copying and
$3,390 for staff tine spent reviewi ng and redacting the records.

114 The Newspaper refused to pay the requested charges.
Instead it commenced action against the Cty seeking judgnent
conpelling the City to release the records w thout prepaynent of
any fees assessed for redacting infornation. The Newspaper
agreed, for purposes of the summary judgnent, that the Gty's
estimates of the time required to review and redact the
requested records were made in good faith and were not intended

to generate a profit.
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115 As noted above, the <circuit court granted sumary
judgnent to the City on the issue of the fees for redaction,
authorizing the Cty to charge the Newspaper "for all actual,
necessary and direct costs incurred by [the Cty] in conplying
with the two public records requests at issue; including the
actual costs of staff tine to review and redact confidential
information included within the responsive records.”

16 The Newspaper petitioned to bypass the court of
appeals, and this court granted the petition.

I

17 This case calls for the court to interpret and apply
the Public Records Law to undisputed facts. The interpretation
and application of a statute to undisputed facts presents a
guestion of law that this court determ nes independently but
benefitting from the analyses of the circuit court and court of
appeal s. ’

118 The court has exam ned numer ous sour ces in
interpreting and applying the Public Records Law, including the
text and context of the relevant provisions, the legislature's
Declaration of Policy, and interpretations of the relevant
statutory provisions by the Attorney General and prior cases.?®

11
A

"'Schill v. Ws. Rapids Sch. Dist., 2010 W 86, Y19, 327
Ws. 2d 572, 786 N.W2d 177 (Abrahanson, C. J., lead op.).

8 See id., 121 (Abrahanson, C.J., lead op.).
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119 We first exanmne the text of the Public Records Law.
The Law nandates the release of certain records.® There is no
di spute that the records requested fall wthin the statutory
definition of a record to be released. That a record custodian
must review each record to determne whether to release the
record is a basic, routine task of the custodian under the Law. °

20 The Law requires the deletion of information not

subject to disclosure. Wsconsin Stat. 8§ 19.36(6) states that

"[1]f a record contains information that 1is subject to
di sclosure . . . and i nformation t hat IS not subj ect
to . . . disclosure, the authority . . . shall provide the

information that 1is subject to disclosure and delete the
information that is not subject to disclosure from the record
before release.” The parties do not dispute that the deletions
were necessary in the present case.

121 Wsconsin Stat. 8§ 19.36(6) denonstrates that when it
enacted the Public Records Law in 1981, the |legislature was well
aware that sone requests would require an authority to delete

information. The requests in the present case required the Cty

® Ws. Stat. § 19.35(1)(a), (am.

1 An informal opinion of the Attorney General states:
"Setting redaction itself aside for a nonent, review ng records
to determne whether or not redaction is even necessary 1S
clearly within the scope of an authority's general duties to
apply the public records law. . . . To charge requesters for the
mere review of records is therefore tantamount to charging them
for the cost of applying the law in its nbst general sense. I
think that is unreasonable as a general matter." Letter from
Ws. Ass't Att'y Gen. Lewis W Beilin to Jim Zellnmer (Feb. 4,
2010).
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to do exactly what the legislature envisioned in 1981, nanely,
to manually delete pieces of information from a record using a
pen. The Gty cannot claim that the legislature did not
contenplate the need for an authority to devote tine and
resources to this task. Nonet hel ess, the question at the heart
of this case renains: May the Gty pass these costs on to the
requester?

22 Nothing in the Public Records Law specifically states
that a record custodian may charge for the actual, necessary,
and direct costs of deleting information from a responsive
record. The Cty does not dispute this proposition. Rat her
the Cty argues that the Law can be interpreted to allow it to
i npose a fee on a requester for such costs.

123 The Public Records Law details the tasks for which an
authority may inpose fees on a requester. The | egislature
included four tasks: reproduction and transcription of the
record; photographing and photographic processing; locating a
record; and mailing or shipping of any copy or photograph of a
record.

24 The Law enpowers an authority to inpose a fee that
does not exceed the "actual, necessary and direct"” cost of
perform ng the enunerated tasks.

25 In relevant part, Ws. Stat. § 19.35(3) provides as

foll ows:

(3) Fees. (a) An authority may inpose a fee upon the
requester of a copy of a record which may not exceed
the actual, necessary and direct cost of reproduction
and transcription of the record, unless a fee is
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otherw se specifically established or authorized to be
established by |aw.

(b) Except as otherwise provided by law or as
authorized to be prescribed by law an authority may
i npose a fee upon the requester of a copy of a record
that does not exceed the actual, necessary and direct
cost of photographing and photographic processing if
the authority provides a photograph of a record, the
form of which does not permt copying.

(c) Except as otherwise provided by Ilaw or as
authorized to be prescribed by law, an authority may
i npose a fee upon a requester for locating a record,
not exceeding the actual, necessary and direct cost of
| ocation, if the cost is $50 or nore.

(d) An authority may inpose a fee upon a requester for
the actual, necessary and direct cost of mailing or
shi pping of any copy or photograph of a record which
is mailed or shipped to the requester.?!?

126 Deleting information does not fit neatly into
"reproduction and transcription,” " phot ogr aphi ng and
phot ographi ¢ processing,” "locating,” or "mailing or shipping.”

The Gty contends that redacting is included in the statutory
provi sions governing "locating"” and "reproduction.” The City
argues that wuntil a record is in a form that is properly
di scl osable, it has not truly been "l ocated"” or "reproduced."

127 We reject the Cty's interpretation of Ws. Stat.
§ 19.35(3). It does not square with the text of the Public

1 Ws. Stat. § 19.35(3) (enphasis added). Wsconsin Stat.
8§ 19.35 also contains a provision allowng an authority to forgo
or reduce fees if it is in the public interest, a provision
allowng an authority to require prepaynent if fees wll exceed
five dollars, and a provision governing allowable fees when the
record is "produced or collected by a person who is not an
authority pursuant to a contract entered into by that person
with an authority . . . ." See Ws. Stat. 8§ 19.35(3)(e), (f),

(9).

10
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Records Law or with the legislature's Declaration of Policy in
t he Law.

128 The Public Records Law does not define "locating" or
"reproduction.” These words are not technical or specialized
wor ds. "Locating” and "reproduction" are words with commonly
understood neanings that should be used in interpreting and
appl yi ng the Law. '?

129 The court often refers to the dictionary to interpret
a statute. A standard dictionary definition of "locate" is "to

find by searching, examining, or experinenting."?"?

W agree with
the League of Wsconsin Minicipalities (which filed a non-party

brief) that "[a] custodian who knows that a record is |ocated

sonewhere in a large file cabinet downstairs has not 'located
the record.™ However, we disagree with the League that "[a]
record is not truly 'located wuntil it exists in a releasable
form™ Once the custodian goes to the file cabinet (or the

12 Wsconsin Stat. § 990.01(1) provides as foll ows:

990. 01 Construction of laws; words and phrases. In
the construction of Wsconsin laws the words and
phrases which follow shall be construed as indicated
unl ess such construction wuld produce a result
i nconsi st ent wth the mani f est i nt ent of t he
| egi sl ature:

(1) Ceneral Rule. All words and phrases shall be
construed according to commopn and approved usage; but
technical words and phrases and others that have a
peculiar nmeaning in the Jlaw shall be construed
according to such nmeani ng.

13 The Anmerican Heritage Dictionary of the English Language

1055 (3d ed. 1992).

11
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conputer file), renoves the responsive record, and holds that
responsive record in his or her hands (or views it on a conputer
screen), the record has been | ocated.

130 It is certainly true that the custodian has not
conpleted its obligations under the Law once the record is
| ocat ed. The record still needs to be reviewed in order to
determine whether it contains information that cannot be
di scl osed. But under an ordinary understanding of the word
"l ocate,”" the process of reviewing and deleting parts of a
record has nothing to do with "locating"” the record. Revi ewi ng
a record and deleting parts of a record are separate processes
that begin after the record has been | ocat ed.

131 Mwving on to the statutory provision allowing the
inposition of a fee for the costs of "reproduction,"” a standard
dictionary definition of "reproduction” Is "the act of
reproducing or the condition or process of being reproduced”;
"reproduce,” in turn, is defined as "to produce a counterpart,

"4 Inherent in this definition is the

an inmage, or a copy of.
notion that the docunment or record is not altered, but sinply
copi ed. W read "reproduction" in Ws. Stat. § 19.35(3)(a) to
refer to rote, mnisterial tasks that do not change the content
of the record. Exanpl es of "reproduction” under the Law m ght
occur when a custodian prints out a copy of a record that is
stored electronically, or makes a photocopy of a record that is

stored in hard copy.

4 The American Heritage Dictionary of the English Language
1532 (3d ed. 1992).

12
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132 The process of redacting information from records does
not fit within the neaning of "reproduction." Redaction is a
process that alters the record. Reproduction, in contrast, is a
process that copies the record to produce an unchanged
counterpart.

133 The Ilanguage of Ws. St at . 8§ 19. 35(3) is not
particularly conpl ex. The | egislature provided four tasks for
which an authority may inpose fees on a requester: "reproduction
and transcription,” "photographing and photographi c processing,"
"locating," and "mailing or shipping."” For each task, an
authority is permtted to inpose a fee that does not exceed the
"actual, necessary and direct" cost of the task. The process of
redacting information froma record does not fit into any of the
four statutory tasks.

34 Technol ogi cal advances of the past three decades have
dramatically altered the ways in which the governnent creates
and stores records, but as the Departnent of Justice explains in
its non-party brief, the present case calls for the Gty to do
exactly the type of redacting that the legislature likely
envi sioned when it enacted Ws. Stat. 8§ 19.36(6), nanely, to use
a pen or sonme other rudinmentary nethod to delete portions of the
requested record before releasing it to the requester. If the
| egi sl ature contenplated the very process of deletion to be used
in the present case and did not explicitly inpose costs for
deletion, the statutory text cannot be read to authorize the

inposition of a fee for the costs of the deletions.

13
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135 The Law allows an authority to inpose fees for four
specific tasks. That the legislature |listed four tasks for
which fees may be inposed denonstrates that the |egislature
considered the inposition of fees and knew how to authorize
particul ar types of fees. The statutory text does not allow the
inposition of a broad array of fees for any and every cost
incurred by an authority.

136 If the legislature had wanted to allow an authority to
i npose fees for a broad range of tasks, or if it had wanted to
include the task of redaction as a task for which fees may be
i nposed, it would have said so. It did not. The nost
reasonable way to interpret the Law is to say that the
| egi slature intended an authority to inpose fees only for the
tasks specified in the Law As the court is fond of saying in
statutory interpretation cases, if the l|egislature had intended
to acconplish what a party is urging on the court (like allow ng
an authority to inpose fees for redacting records), the
| egi slature knew how to draft that |anguage and could have done
so had it wished.

137 The legislature did not specifically allow an

authority to inpose fees for the costs of redacting information

1> See, e.g., Brunton v. Nuvell Credit Corp., 2010 W 50,
176 n.2, 325 Ws. 2d 135, 785 N WwW2d 302 (Gableman, J.,
concurring in part and dissenting in part) ("If the legislature
wanted to allow only express waiver under 8 421.401(2), it could
have said so."); In re Torrance P., Jr., 2006 W 129, 944, 298
Ws. 2d 1, 724 NW2d 623 ("If the legislature wanted the right
to counsel to be contingent upon a parent's appearance in
person, it could have expressly stated so.").

14
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froma record, and this court nust respect the text. It goes
wi t hout saying, of course, that the legislature may anend the
fee provisions. Policy decisions are left to the |egislature.

B

138 It would require an unnatural reading of the statutory
text to include the costs of redaction in one of the categories
l[isted in Ws. Stat. 8§ 19.35(3). Courts occasionally wll
entertain a sonmewhat unnatural or creative reading of a
statutory text if such an interpretation is necessary to further
a statute's purpose or is necessary to prevent an absurd result
that the legislature could not have intended. The instant case
deci dedly does not present either of those situations.

139 As we have stressed, the purpose of the Public Records
Law, as explicitly stated in the Declaration of Policy, is to
provide the people of Wsconsin with "the greatest possible
information regarding the affairs of governnent." Ws. Stat.
§ 19. 31. The legislature explicitly instructed the courts that
the Public Records Law "shall be construed in every instance
with a presunption of conplete public access.” Ws. Stat.
§ 19. 31.

40 We interpret the text of the Public Records Law in
light of the Declaration of Policy, which is to foster
transparent governnent. In the present case, the interpretation
prohibiting the inposition of fees for deletions is the nore

natural interpretation of the text and also conports with the

15
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public policy favoring public access to records.® Increasing
the costs of public records requests for a requester may inhibit
access to public records and, in sonme instances, render the
records inaccessible.
C

41 Beyond the text and policy of the Public Records Law,
our interpretation of the statute is also inforned by the
interpretations of the Attorney General!’ and appellate courts.
The opinions and witings of the Attorney GCeneral have specia
significance in interpreting the Public Records Law, inasmuch as

the legislature has specifically authorized the Attorney GCeneral

16 Exanmining other state |aws about inposition of fees is of
limted assistance in interpreting the Public Record Law. O her
states' statutes are drafted differently than the Public Records
Law.

Sonme states' legislatures explicitly allow an authority to
charge a fee for redacting. See, e.g., Me. Rev. Stat. tit. I,
8 408(3)(B) (2011) (allowing fees for conpiling the record and

defining "conpiling" to "include[] reviewing and redacting
confidenti al i nformation"); O. Rev. St at. 8 192.440(4)(b)
(2010) (al l owi ng f ees for "t he cost of tinme
spent . . . reviewing the public records, redacting material

from the public records or segregating the public records into
exenpt and non-exenpt records").

The Kansas Suprene Court interpreted a statute silent about
charging the requester for the costs of redacting records as
i nposi ng costs on the requester. See Data Tree, LLC v. Meek,
109 P.3d 1226 (Kan. 2005). The Georgia Suprenme Court also ruled
that a record custodian may charge the requester for the costs
of redaction of certain records. See Giffin-Spalding Cnty.

Hosp. Auth. v. Radio Station WKEU, 241 S.E.2d 196 (Ga. 1978).

7 schill, 327 Ws. 2d 572, 9105 (Abrahanson, C.J., |ead
op.).

16
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to advise any person about the applicability of the Law ® The
opinions of the Attorney General are not binding on the courts
but may be given persuasive effect. !

42 Shortly after the Public Records Law was enacted in
1981, the Attorney GCeneral issued an opinion addressing the
guestion the court faces today. The Attorney Ceneral quoted the
entirety of Ws. Stat. 8§ 19.36(6), which requires the authority
to delete nondisclosable information, and then stated, "Since
there is no provision made therein or elsewhere in the law for
chargi ng such separation costs to the person who requests access
to the record, the agency nust bear such costs."?

143 Wiile it is unwise to make too much of |egislative
inaction, it is noteworthy that the |egislature has not added an
additional task for which fees nmay be inposed in the nearly 30
years since the Attorney General explicitly and unequivocally

concluded that requesters may not be charged for the costs of

18 See Ws. Stat. § 19.39 ("Any person may request advice
from the attorney general as to the applicability of this
subchapter wunder any circunstances. The attorney general may
respond to such a request."); Schill, 327 Ws. 2d 572, 91106
(Abrahanson, C. J., lead op.).

9 state v. C A J., 148 Ws. 2d 137, 140, 434 N W2d 800
(C. App. 1988) (citing State v. Glbert, 115 Ws. 2d 371, 380,
340 N W2d 511, 516 (1983)).

20 72 Ws. Op. Att'y Gen. 99, 101 (1983) (OAG 28-83).

17
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deleting parts of records.? The legislature has revisited the
Public Records Law on several occasions since it was enacted,
and it is at |east arguable that it has endorsed the Attorney
CGeneral's interpretation by not anending the fees provisions to
include the costs associated with the task of deleting parts of
records.

144 We now reach the sane conclusion the Attorney Genera
reached in 1983 based on the text and purpose of the Law We
must acknow edge, however, that bits and pieces of |anguage from
two of our cases interpreting other provisions of the Public

Records Law have evidently caused sone uncertainty regarding the

2l Some of our prior cases have relied on perceived
| egi sl ati ve acqui escence. See, e.g., Progressive N. Ins. Co. v.
Romanshek, 2005 W 67, 4956, 281 Ws. 2d 300, 697 N W2d 417
("[We conclude that the doctrine of |egislative acquiescence is
applicable here. Wiile the doctrine is not an inmutable rule, it
is particularly relevant here because both the mgjority opinion
and the dissent in Hayne invited the Ilegislature to anend
8§ 632.32(4)(a)2.b. if it disagreed with our interpretation of
the statute.").

O her cases have expressed skepticism about the neaning of
| egi sl ative inaction. See, e.g., Wenke v. GCehl Co., 2004 W
103, 132, 274 Ws. 2d 220, 682 N .W2d 405 ("Legislative
acquiescence is a famliar argunment in statutory construction
cases. Yet, as a principle, it is subsidiary to a nore
i nportant principle—that the goal of statutory interpretation
is to ascertain and give effect to the statute's intended

purpose. . . . [T]he ‘'legislative acquiescence' ar gunent IS
often vulnerable to rebuttal.” (Ctations omtted.)). See al so
Wlliam N Eskridge, Jr., Interpreting Legislative |Inaction, 87

Mch. L. Rev. 67 (1988) (exploring the potential relevance and
meani ng of | egislative inaction).
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perm ssibility of inmposing fees for deleting parts of records. ?
We take this opportunity to clarify that neither of the cases in
gquestion intended to expand or did expand the scope of allowable
fees beyond those provided in the statute.

145 The first case is OGsborn v. Board of Regents of the

University of Wsconsin System 2002 W 83, 254 Ws. 2d 266, 647

N. W 2d 158. The issue of whether an authority could inpose a
fee for the costs of deletion of parts of records was not before
the court in Gsborn. Rat her, the court decided whether the
authority (the University of Wsconsin) had a duty to delete
parts of records. After concluding that the University was
required to delete information and rejecting the University's
argunent that it should be relieved of its duty to delete parts
of records because del etions were burdensone, the court nade the

foll ow ng observation regardi ng all owabl e fees:

In addition, we note that under the open records | aw,
the University is not required, by itself, to bear the
cost of producing docunents in response to Gsborn's
request. Under 8 19.35(3), the University may inpose
a fee on Gsborn for the |location, reproduction or
phot ographi ¢ processing of the requested records, but
the fee may not exceed the actual, necessary and

22 See Dep't of Justice, Ofice of the Att'y Gen., Wsconsin
Public Records Law, Ws. Stat. 88 19.31-19.39, Conpliance
Qutline 51 (Aug. 2010) ("It has been the position of recent
Attorneys General that costs of separating, or 'redacting,' the
confidential parts of records from the public parts generally
must be borne by the authority. A recent suprene court case has
been relied upon by sone authorities as perm ssion to charge
these costs to the requester.” (Citations omtted.)).
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direct cost of conplying with the open records
requests.

146 A close reading of this |anguage from Gsborn reveals
that the court did not allow the University to inpose any and
all fees. Nor did the Gsborn court explicitly allow fees for
redacti ng. Rat her, the court intended to allow fees only as
provided in Ws. Stat. 8 19.35(3). The court cited the Law and
expressly referred to three of the four tasks for which fees nay
be i nmposed under the Law.

147 The City, however, focuses on a single sentence from
Gsborn in isolation rather than in the context of the opinion's
full discussion of fees. The sentence states, "W also note
that the University is entitled to charge a fee for the actual,
necessary, and direct cost of conplying with these open record

"24  The sentence read in a vacuum might be read to

requests.
allow the authority to charge fees for all "actual, necessary,
and direct"” costs of conplying with a public records request.
However, viewing the sentence in context, we conclude that
OGsborn should not be read to allow any fees that are not
expressly allowed under Ws. Stat. 8 19.35(3). The OGsborn court
did not expand the text of Ws. Stat. 8§ 19.35(3) and the circuit

court erred in holding otherw se.

23 sborn v. Bd. of Regents of the Univ. of Ws. Sys., 2002
W 83, 146, 254 Ws. 2d 266, 647 N.W2d 158.

* see id., 113, 48.
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148 An informal Attorney General Opinion issued after
Gsborn agrees with our conclusion today. The assistant attorney

Ceneral opined as foll ows:

Wiile Osborn may afford the basis for a claim that
redaction costs may be included as part of the actual
necessary and direct costs of conplying with a public
records request, the decision does not explicitly
state as nuch. Moreover, the statute upon which the
decision rests does not provide for recovery of such
costs. In the absence of such specific authorization
and in light of the broad presunption under state |aw
of open access to public records, | conclude that
charging for the cost of redaction would Dbe
i nappropri ate. ?°

%> See Letter from Ws. Att'y Gen. Peggy A Lautenschl ager
to Bill Lueders (June 1, 2004).

In a later informal Attorney General Qpinion to Jim Zell ner
(Feb. 4, 2010), the Attorney General, referring to a m sreading
of Osborn and WREdata, Inc. v. Village of Sussex, 2008 W 69
310 Ws. 2d 397, 751 N W2d 736, opined the follow ng about
i nposing a fee for redaction:

There is somewhat conflicting authority on whether an
authority may pass along to requesters the costs of
redacti ng confidenti al parts of records from
accessible parts. . . . The Attorney GCeneral's Ofice
has opined that redaction costs generally nust be
borne by the authority. See 72 Op. Att'y Gen. 99
(1983). However, the suprene court's Osborn decision
has been relied on by sonme authorities as perm ssion
to charge these costs to requesters.

For a simlar statenent, see Dep't of Justice, Ofice of
the Att'y Gen., Wsconsin Public Records Law, Ws. Stat.
88 19.31-19.39, Conpliance Qutline 51 (Aug. 2010).

In another informal Attorney General Opinion, an assistant
attorney general acknow edged that "[o]pinion is divided whether
an authority nmay pass along to requesters the cost of redacting
confidential parts of records from accessible parts.” Letter
fromWs. Ass't Att'y Gen. Lewis W Beilin to Eric Marcus (June
22, 2011).
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149 The second case is WREdata, Inc. v. Village of

Sussex, 2008 W 69, 310 Ws. 2d 397, 751 N.W2d 736. Again, the
issue of inposing a fee for the cost of deleting parts of the
records was not before the court. The W REdata court stated
that "[a]n authority may not make a profit, but an authority may
recoup all of its actual costs."?® The WREdata court also
explained that "nothing in this opinion should be viewed as
changing or nodifying our prior case law that an authority may
charge fees only as provided under Ws. Stat. 8 19.35(3)(a),
fees that reflect the actual, necessary, and direct costs of
provi ding the information."?

150 W& read WREdata as allowing an authority to inpose
fees only in accordance wth the tasks detailed in the Public

Records Law. Li ke OGsborn, WREdata should not be read to all ow

an authority to inpose fees nore freely than the Public Records
Law al | ows. Were we to read WREdata to allow an authority to
recover all of its actual costs in releasing records, the
opinion would conflict with the Public Records Law, which
provides only four tasks for which fees may be inposed, not a

guarantee that all expenses incurred by an authority may be

26 W REdata, 310 Ws. 2d 397, 9107.

27 1d. Wsconsin Stat. § 19.35(3)(a) is not the only

provision that provides allowable fees. See also Ws. Stat.
§ 19.35(3)(b), (c), (d).
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recovered from the record requester.?® |f the legislature had
intended to allow an authority to recoup all of its actual
costs, it could have sinply said so rather than delineate four
specific tasks for which fees may be inposed in Ws. Stat.

8 19.35(3). W do not read OGsborn or WREdata to conflict with

or alter the Law s provisions governing fees.

151 The City nmakes a legislative acquiescence argunment
that we do not find persuasive. The Gty argues that Osborn and
WREdata clearly held that an authority may recover all the
actual costs of conplying with a public records request, and
that the legislature has inplicitly approved such a statenent of
| aw because it has not anmended the fee provisions of the Public
Records Law in the 10 years since Gsborn. Qur problemwth the
City's argunent is twofold.

152 First, as we have explained, Osborn and WREdata did

not clearly hold what the Cty clains they did. Despite sone

% The present case does not call for wus to examne
WREdata's statenent that an authority may charge a fee for
"conputer progranm ng expenses or any other related expenses.”
W REdata, 310 Ws. 2d 397, 91107. W note, however, that certain
conputer progranm ng expenses may fall wthin "locating"” or
"reproduction,” which are allowable categories of fees. See 72
Ws. Op. Att'y Gen. 68 (1983) (QAG 19-83). The present case
also does not call for us to address the attorney general's
contention that, "in extrene cases,” it nmay becone difficult to
"di stinguish[] between redacting discrete itens of confidential
information from a |arger docunent, and the practical necessity
of actually creating or conpiling a new record from a mass of
collected data." See Dep't of Justice, Ofice of the Att'y
Gen., Wsconsin Public Records Law, Ws. Stat. 88§ 19.31-19. 39,

Conpliance Qutline 51 (Aug. 2010). The City does not contend
that the required redactions in the present case constituted the
creation of a new record.
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| anguage taken out of context, Osborn and WREdata stand for the
proposition that the text of Ws. Stat. 8§ 19.35(3)(a) is to be
read as it is witten. The legislature's failure to act is not,
as we stated before, a strong indication of the l|egislature's
intent, but it is particularly weak when the cases to which the
| egislature purportedly acquiesced do not wunanbiguously state
what the City urges.

53 Second, if legislative acquiescence argunents are to
carry the day in the present case, the Cty has no explanation
for the legislature's |ong-standing acqui escence to the Attorney
Ceneral Opinion issued in 1983 that unequivocally stated that an
authority may not inpose a fee for redacting expenses.?®
Ni net een years passed between the Attorney General Opinion and
this court's Gsborn opinion in which the |egislature could have
acted to allow authorities to recover redacting expenses, yet it
never expanded the fee provisions.

154 We nmake clear that Osborn and WREdata should not be
read broadly to allow an authority to inpose fees for all
"actual, necessary and direct” costs of conplying wth any
public records request.? The legislature carefully provided
that an authority may charge a fee not exceeding the actual,

necessary, and direct <costs of four specific tasks: (1)

29 See supra 143.

%0 Taken to its logical conclusion, such a broad holding
would allow an authority to charge a fee for the tinme an
attorney spent reviewing a public records request to determ ne
how the authority should respond. No party contends that
al l owabl e fees should extend to this staff tine.
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"reproduction and transcription”; (2) "phot ographing and
phot ographi c processing”; (3) "locating"; and (4) "mailing or
shipping." See Ws. Stat. 8§ 19.35(3)(a)-(d).

155 The time spent redacting information from the
requested records does not fit into these four statutory tasks.
We decline to expand the range of tasks for which fees nmay be
inposed. To do so would be in direct contravention of the text
of the Law and our legislatively inposed duty to construe the
Public Records Law "with a presunption of conplete public
access." Ws. Stat. § 19.31

156 W& conclude by noting that the legislature has
protected the interests of authorities along with its strong
preference for public access. For one, as we have stressed
t hroughout this opinion, an authority is entitled to charge fees
for the specific tasks set forth in Ws. Stat. 8§ 19.35, which
relieves an authority of sonme of the financial burden of
conplying with public records requests. Al so, for exanple, an
authority my reject "a request for a record wthout a
reasonable limtation as to subject matter or length of tinme."
Ws. Stat. 8§ 19.35(1)(h). Mreover, the Law affords authorities
"reasonable latitude in the time frame for their responses."3
Charging the requester for redacting expenses, however, is not

permtted.

* * * %

3. WREdata, 310 Ws. 2d 397, 956. See also Ws. Stat.
§ 19.35(4)(a) (requiring authorities to respond to public
records requests "as soon as practicable").
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57 The policy animating the Public Records Law is that
"all persons are entitled to the greatest possible information
regarding the affairs of governnent." Ws. Stat. § 19.31. The
| egislature has instructed that the Public Records Law "be
construed in every instance wth a presunption of conplete
public access.”" Ws. Stat. § 19.31

58 Interpreting the Public Records Law in light of the
text of the particular provisions at issue and the Declaration
of Policy, as well as in light of prior interpretations of the
Law by the Attorney Ceneral and appellate courts, we conclude
that the Cty nmay not charge the Newspaper for the costs,
including staff time, of redacting information. Such costs do
not fit within the fees set forth in Ws. Stat. 8§ 19.35(3)(a)-
(d). Accordingly, we reverse the order of the circuit court and
remand the cause to the circuit court for judgnent to be entered
in favor of the Newspaper.

By the Court.—Jhe order of the circuit court is reversed

and the cause is remanded to the circuit court.
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159 DAVID T. PROSSER, J. (concurring). In al
i kelihood, the |ead opinion reaches the correct result. It
strictly adheres to the ternms of the statute and shows that this
construction follows a consistent pattern of interpretation
since the early 1980s.

160 Nonet hel ess, I am joining Justice Roggensack's
concurrence because it graphically illustrates the potential
downside of this decision and the need for the legislature to

reexan ne the | aw

61 The Ilead opinion asserts that, "The law allows an
authority to inpose fees for four specific tasks." Lead op.,
135. "The statutory text does not allow the inposition of a

broad array of fees for any and every cost incurred by an
authority." I1d.
162 The plain inplication of this ruling is that an

authority may not charge a fee for an unenunerated "task," no

matter how costly that task nay be. As a result, shrewd
requesters will be able to use governnent resources to obtain
val uable information at little or no cost so long as they are
able to mnimze or avoid the "four specific tasks." .

W REdat a, Inc. . Village of Sussex, 2008 W 69, 310

Ws. 2d 397, 751 N.W2d 736.

163 We live in an information age. Taxpayers are paying
for the accumul ation of vast anobunts of data. Now taxpayers nay
have to pay to give that data away so that others can nake a

profit.
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164 A second inplication of the decision is that
governments have been largely disarnmed in dealing with large

demandi ng requests, like the request in Osborn v. Board of

Regents of the University of Wsconsin System 2002 W 83, 254

Ws. 2d 266, 647 N.W2d 158. The |ead opinion has no answer on
how to deal with this situation

65 There can be no dispute that public records requests
can be highly salutary and nay expose deficiencies and
shortcomngs in public performance. But sone public records
requests nmay harass public officials or wunits of governnent.
This reality is seldom acknow edged. The ability to inpose
charges reflecting the actual cost of conpliance has sonetines
served as a brake on malicious, frivolous, or unreasonable
requests. To sone extent, the court renoves this brake.

66 The court's decision changes the dynamcs of the
public records |aw | join Justice Roggensack in asking the
| egislature to revisit the law to consider the ramfications of
the court's deci sion.

67 For the foregoing reasons, | respectfully concur.
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168 PATI ENCE DRAKE ROGGENSACK, J. (concurring). While |
agree with the lead opinion that there is no express provision
in the Public Records Law that addresses an authority's ability
to charge for the time involved in separating the confidential

portion of a public record pursuant to the directive of Ws.

Stat. 8 19.36(6), | do not join the lead opinion, but wite in
concurrence to note that the court's decision will likely result
in one of two scenarios: (1) taxpayers will be required to pay

for the statutorily required separation of volum nous public
record requests, rather than the person who will receive and use
the records; or (2) public record requests will go unnmet due to
a lack of necessary personnel to do the separations, while at
the sanme tine continuing to carry on the normal operations of
the custodial authority.

169 Fundanentally, this <case inplicates public policy
choi ces: whether taxpayers or record requesters should bear the
financial burden of statutory record separations, and whether
the costs associated with volum nous record requests should be
addressed in a manner different from that enployed for requests
of only a few public records. Therefore, although |I am aware of
and concerned for the significant costs and personne
depl oynments that volum nous record requests can inpose oOn
authorities who are subject to public record requests and who
may be operating wth dimnished revenues and personnel
addressing those concerns is a legislative function, not a
function properly undertaken by the courts. Accordingly, |

respectfully concur.
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. BACKGROUND
170 The M |Iwaukee Journal Sentinel, through two of its
reporters, requested volum nous public records. One reporter

requested 2,312 records, and the other reporter requested all
incident reports and dispatch records relating to sexua
assaults for an entire year. Al'l records requested contained
confidential information that Ws. Stat. 8§ 19.36(6) required the
M | waukee Police Departnent to separate out before fulfilling
the Journal Sentinel's record request.?

171 The City estimated that it would be required to expend
approximately $5,600 in staff time redacting the records
requested in order to separate out confidential information in
conpliance with Ws. Stat. § 19.36(6). The Journal Senti nel
refused to pay and instead brought suit in MIwaukee County
Circuit Court.

72 The circuit court agreed that the Cty had the right
to request paynent for the staff time required to separate
confidential information contained within the requested public
records. The |ead opinion reverses the circuit court's decision
because the Public Records Law is silent in regard to who is to

bear the financi al burden of conplying wth Ws. Stat.

! Wsconsin Stat. § 19.36(6) provides:

Separation of information. If a record contains
information that is subject to disclosure under s.
19.35(1)(a) or (am and information that 1is not
subject to such disclosure, the authority having
custody of the record shall provide the information
t hat is subject to disclosure and delete the
information that is not subject to disclosure fromthe
record before rel ease.
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§ 19.36(6), and because the lead opinion concludes that
assessing those costs to the requester nmay interfere with public
record requests. ?
1. DI SCUSSI ON
173 When the legislature enacted the Public Records Law,
its goal was to provide public access to records that would
assist the public in becomng an "infornmed electorate.” W s.

Stat. 8§ 19.31; M|l waukee Journal Sentinel v. Ws. Dep't of

Adm n., 2009 W 79, 952, 319 Ws. 2d 439, 768 N W2d 700. In
order to facilitate this goal, the legislature created a
"presunption of conplete public access.™ | d. Accordi ngly,

statutory interpretation in regard to a Public Records Law
request is conducted with conplete public access as the starting
point, and any construction that |imts public access is

probl emati c. Schill v. Ws. Rapids Sch. Dist., 2010 W 86,

1217, 327 Ws. 2d 572, 786 N W2d 177 (Roggensack, J.
di ssenting).

174 The lead opinion's decision today is driven by those
policies that the legislature articulated in the Public Records
Law. However, the statutes enacted to further those policies
indicate that the legislature did not anticipate volum nous
public record requests such as those that the Journal Senti nel
and others have made recently. One notabl e denonstration that
the legislature did not contenplate such requests is that the
statutory references to the dollar amunts of the costs that

were anticipated are very | ow.

2 Lead op., 95.
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175 For exanple, Ws. Stat. 8§ 19.35(3)(c) permts an
authority to inpose a fee for locating a record "if the cost is
$50 or nore," and para. (3)(f) permits an authority to require a
requester to prepay for, "any fee or fees inposed under this
subsection if the total anount exceeds $5." That a cost of $50
in staff time is sufficient to trigger a charge to a requester
and a $5 fee is sufficient for an authority's right to require
prepaynent by a requester indicate that the legislature did not
consi der volum nous record requests such as the Journal Sentinel
and others have nmmde, where the <costs to the custodia
authorities are in the thousands of dollars.

176 Although the legislature did give sone consideration
to costs that an authority is likely to encounter when conplying
with a public record request, Ws. Stat. § 19.35(3) enunerates
the tasks for which an authority nmay charge the requester.
However, the separation costs that are generated by Ws. Stat
§ 19.36(6)'s requirenent t hat confi denti al information be
del eted from public records before the records are provided to a
record requester are not nentioned. In addition, § 19.36(6),
itself, does not address who is to bear the costs of separation
that 8 19.36(6) requires authorities to undertake.

177 However, separation costs can be extensive. For
exanple, a review of the briefs filed in another public records

case, Gsborn v. Board of Regents of the University of Wsconsin

System 2002 W 83, 254 Ws. 2d 266, 647 N.W2d 158, shows that
the public record requests nade to the University required

separation of information in 450,000 records. In order to
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provi de separated University records, a University enployee
would, at a mnimum be required to copy each record and then
redact it to block out information that is of a confidential
nat ur e. If a University enployee could make copies of the
450,000 records and then do the necessary separation in 5
m nutes per record, 2,250,000 mnutes or 37,500 hours or 4,687.5
ei ght-hour days would be required to conplete the tasks
necessary to conply with M. Gsborn's public record requests.

178 If we assune that the University enployees assignhed to
this task earn $10/hour in salary and fringes, providing the
separated records woul d cost the University $375, 000.3

179 | don't know what occurred in Gsborn after the case
was heard here. However, if it is still ongoing, because the
Public Records Law is silent about who should bear the financi al
burden of the record separation that Ws. Stat. § 19.36(6)
requires, and given the opinions today, it is possible that the
Uni versity may incur $375,000 in expense in order to conply with
M. Gsborn's Public Records Law request. The University wll
pass this $375,0000 on to the taxpayers of Wsconsin or to the

students who matriculate at the University, wthout any

3 The exanple of $10/hour in salary and fringes is nore than
likely too low, but | use it as an exanple to give sone idea
about the costs that are arising under public record requests.

5
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participation by the requester of the records. This is a
probl emthat the | egislature needs to consider.*

80 The University of Wsconsin likely could neet the
requests M. Gsborn nmde. On the other hand, if a snall
municipality with only one enployee is the authority that
receives a volunm nous public records request requiring statutory
separation of information, it is likely that no information wll
be provided because conpliance will be beyond the capacity of

the authority. See George v. Record Custodian, 169 Ws. 2d 573,

578, 485 N.W2d 460 (Ct. App. 1992) (concluding that a custodian
has the discretion to deny a public records request if the
reasons for denial are sufficient to outweigh the strong public
policy favoring disclosure). Deni al of access based on the
substantial burden a volumnous request can create for an
authority may be a reasonabl e exercise of discretion; however, a
denial also would cut directly against the access that the
| egi sl ature sought to achieve by the Public Records Law. W s.
Stat. 8§ 19. 31.

81 Accordingly, it would be helpful if the |egislature
were to revisit the cost issues that have becone promnent in
public record requests and determ ne whether the taxpayers

shoul d bear the full financial burden for public record requests

* The legislative history of the Public Records Law
i ndicates that the level of demand for record access "is unknown
and not predictable wthout sone actual experience." See Fiscal
Estimate, 1981 S.B. 250 (Dep't of Admn., 6/22/81), in the
Drafting File for ch. 335, Laws of 1981. Therefore, it appears
the legislature my have been aware that it would have to
revisit the Public Records Law in regard to the costs it would
generate for the authorities subject to it.

6
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or whet her requesters should be active participants in the cost

involved in required record separations.

I11. CONCLUSI ON
82 The court's decision today will likely result in one
of two scenarios: (1) taxpayers will be required to pay for the

statutorily required separation of volum nous public record
requests, rather than the person who will receive and use the
records; or (2) public record requests will go unnet due to a
| ack of necessary personnel to do the separations and continue
to carry on the nornmal operations of the custodial authority.

183 Fundanentally, this <case inplicates public policy
choi ces: whether taxpayers or record requesters should bear the
financial burden of statutory record separations, and whether
the costs associated with volum nous record requests should be
addressed in a manner different from that enployed for requests
of only a few public records. Therefore, although |I am aware of
and concerned for the significant costs and personne
depl oynments that volum nous record requests can inpose oOn
custodial authorities who are subject to public record requests
and who may be operating with dimnished revenues and personnel,
addressing those concerns is a legislative function, not a
function properly undertaken by the courts. Accordingly, |
respectfully concur.

84 | am authorized to state that Justices DAVID T.
PROSSER, ANNETTE KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join

this concurrence.
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