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APPEAL of  an or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Thomas R.  Cooper ,  Judge.   Reversed and cause remanded.  

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Once agai n t hi s cour t  i s 

asked t o i nt er pr et  t he Wi sconsi n Publ i c Recor ds Law,  Wi s.  St at .  

§§ 19. 31- . 39 ( 2009- 10) . 1  The i ssue pr esent ed i s whet her  an 

aut hor i t y2 may i mpose a f ee on a r equest er  of  a publ i c r ecor d f or  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on,  unl ess ot her wi se i ndi cat ed.  

2 The wor d " aut hor i t y"  i s  def i ned i n Wi s.  St at .  § 19. 32( 1)  
as f ol l ows:  
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t he act ual ,  necessar y,  and di r ect  cost s i ncur r ed by t he 

aut hor i t y ( i ncl udi ng st af f  t i me)  of  del et i ng nondi scl osabl e 

i nf or mat i on i ncl uded wi t hi n t he r esponsi ve r ecor ds. 3  We concl ude 

t hat  i t  may not . 4   

¶2 The Mi l waukee Jour nal  Sent i nel  and r epor t er s Ben 

Post on and Gi na Mar i e Bar t on ( col l ect i vel y r ef er r ed t o as t he 

Newspaper )  seek r evi ew of  an or der  of  t he Ci r cui t  Cour t  f or  

Mi l waukee Count y,  Thomas R.  Cooper ,  Judge,  gr ant i ng t he summar y 

j udgment  mot i on of  t he def endant s,  t he Ci t y of  Mi l waukee,  t he 

Ci t y of  Mi l waukee Pol i ce Depar t ment ,  and Mi l waukee Chi ef  of  

Pol i ce Edwar d A.  Fl ynn ( col l ect i vel y r ef er r ed t o as t he Ci t y) .    

                                                                                                                                                             
" Aut hor i t y"  means any of  t he f ol l owi ng havi ng cust ody 
of  a r ecor d:  a st at e or  l ocal  of f i ce,  el ect ed 
of f i c i al ,  agency,  boar d,  commi ssi on,  commi t t ee,  
counci l ,  depar t ment  or  publ i c body cor por at e and 
pol i t i c  cr eat ed by const i t ut i on,  l aw,  or di nance,  r ul e 
or  or der ;  a gover nment al  or  quasi - gover nment al  
cor por at i on except  f or  t he Br adl ey cent er  spor t s and 
ent er t ai nment  cor por at i on;  a l ocal  exposi t i on di st r i ct  
under  subch.  I I  of  ch.  229;  a l ong- t er m car e di s t r i ct  
under  s.  46. 2895;  any cour t  of  l aw;  t he assembl y or  
senat e;  a nonpr of i t  cor por at i on whi ch r ecei ves mor e 
t han 50% of  i t s f unds f r om a count y or  a muni ci pal i t y,  
as def i ned i n s.  59. 001( 3) ,  and whi ch pr ovi des 
ser vi ces r el at ed t o publ i c heal t h or  saf et y  t o t he 
count y or  muni ci pal i t y;  or  a f or mal l y const i t ut ed 
subuni t  of  any of  t he f or egoi ng.   

3 We use t he wor ds " del et i ng"  and " r edact i ng"  
i nt er changeabl y.   

4 Al l  Just i ces agr ee t o r ever se t he or der  of  t he c i r cui t  
cour t  and r emand t he cause t o t he c i r cui t  cour t ,  but  Just i ces 
Pr osser ,  Roggensack,  Zi egl er ,  and Gabl eman do not  j oi n t hi s 
opi ni on.   Just i ce Roggensack' s concur r i ng opi ni on i s t he 
maj or i t y opi ni on on t he pol i cy i ssue.  
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¶3 The ci r cui t  cour t  concl uded t hat  t he Ci t y was ent i t l ed 

t o char ge t he Newspaper  f or  " t he act ual  cost s of  st af f  t i me t o 

r evi ew and r edact  conf i dent i al  i nf or mat i on i ncl uded wi t hi n t he 

r esponsi ve r ecor ds. " 5  Thi s cour t  t ook t he appeal  on t he 

Newspaper ' s pet i t i on t o bypass t he cour t  of  appeal s.   Wi s.  St at .  

§ ( Rul e)  809. 60.   

¶4 Wi sconsi n' s commi t ment  t o open,  t r anspar ent  gover nment  

r i ngs l oud and cl ear  i n t he Publ i c Recor ds Law.   The Law 

r eaf f i r ms t hat  t he peopl e have not  onl y t he oppor t uni t y but  al so 

t he r i ght  t o know what  t he gover nment  i s doi ng and t o moni t or  

t he gover nment .   The l egi s l at ur e has expl i c i t l y  pr ovi ded t hat  

" al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e i nf or mat i on 

r egar di ng t he af f ai r s of  gover nment " ;  mandat ed t hat  t he Publ i c  

Recor ds Law " be const r ued i n ever y i nst ance wi t h a pr esumpt i on 

of  compl et e publ i c access" ;  and decl ar ed t hat  t he " deni al  of  

publ i c access gener al l y i s cont r ar y t o publ i c i nt er est ,  and onl y 

i n an except i onal  case may access be deni ed. "   Wi s.  St at .  

§ 19. 31.   I n i t s ent i r et y,  t he l egi s l at i ve " Decl ar at i on of  

Pol i cy"  i n t he Publ i c Recor ds Law r eads as f ol l ows:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 

                                                 
5 Wi t h r egar d t o anot her  i ssue r ai sed bel ow,  t he c i r cui t  

cour t  wr ot e t he f ol l owi ng:   " The Cour t  decl i nes t o r ul e on t he 
i ssue of  what  a r easonabl e t i me f or  compl i ance wi t h t he t wo 
publ i c r ecor ds r equest s at  i ssue woul d be i n t hi s case.  The 
Def endant s may est i mat e a r easonabl e amount  of  t i me r equi r ed t o 
r espond t o t he r equest s,  but  may not  l i mi t  i n advance t he amount  
of  t i me t hey wi l l  spend per  week on t hese r equest s. "   We ar e not  
asked t o r evi ew t hi s i ssue and i t  i s  not  bef or e t he cour t .   



No.  2011AP1112   

 

4 
 

t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.   To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.   The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed. 6   

¶5 Thi s case i s not  about  a di r ect  deni al  of  publ i c 

access t o r ecor ds,  but  t he i ssue i n t he pr esent  case di r ect l y 

i mpl i cat es t he accessi bi l i t y  of  gover nment  r ecor ds.   The gr eat er  

t he f ee i mposed on a r equest er  of  a publ i c r ecor d,  t he l ess 

l i kel y t he r equest er  wi l l  be wi l l i ng and abl e t o successf ul l y 

make a r ecor d r equest .   Thus,  t he i mposi t i on of  f ees l i mi t s and 

may even ser ve t o deny access t o gover nment  r ecor ds.   I n 

i nt er pr et i ng t he Publ i c Recor ds Law,  we must  be cogni zant  t hat  

t he l egi s l at ur e' s pr ef er ence i s f or  " compl et e publ i c access"  and 

t hat  t he i mposi t i on of  cost s,  as a pr act i cal  mat t er ,  i nhi bi t s 

access.   

¶6 I nt er pr et i ng t he Publ i c Recor ds Law i n l i ght  of  t he 

t ext  of  t he par t i cul ar  pr ovi s i on at  i ssue and t he Decl ar at i on of  

Pol i cy,  as wel l  as i n l i ght  of  pr i or  i nt er pr et at i ons of  t he Law 

by t he At t or ney Gener al  and appel l at e cour t s,  we concl ude t hat  

t he Ci t y may not  char ge t he Newspaper  f or  t he cost s,  i ncl udi ng 

st af f  t i me,  of  r edact i ng i nf or mat i on.   Such cost s do not  f i t  

                                                 
6 Wi s.  St at .  § 19. 31.  
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wi t hi n t he f ees set  f or t h i n Wi s.  St at .  § 19. 35( 3) ( a) - ( d) .   

Accor di ngl y,  we r ever se t he or der  of  t he c i r cui t  cour t  and 

r emand t he cause t o t he c i r cui t  cour t  f or  j udgment  t o be ent er ed 

i n f avor  of  t he Newspaper .   

I  

¶7 The f act s of  t hi s case ar e not  i n di sput e and r evol ve 

ar ound publ i c r ecor ds r equest s of  Mi l waukee Jour nal  Sent i nel  

r epor t er s Ben Post on and Gi na Mar i e Bar t on seeki ng r ecor ds f r om 

t he Mi l waukee Pol i ce Depar t ment .   

¶8 Repor t er  Post on r equest ed comput er - ai ded di spat ch 

r ecor ds and any r el at ed i nci dent  r epor t s f or  f our t een cr i me 

cat egor i es f or  a t wo- week per i od i n Mar ch 2010.   The Ci t y 

i dent i f i ed 2, 312 di spat ch r ecor ds and 743 i nci dent  r epor t s t hat  

wer e r esponsi ve t o Post on' s r equest .   The Ci t y asked t hat  t he 

Newspaper  pay $2, 081. 80 i n advance f or  l ocat i ng and copyi ng 

t hese r ecor ds.  

¶9 Af t er  di scussi ng t he mat t er  wi t h pol i ce of f i c i al s,  

r epor t er  Post on wi t hdr ew hi s r equest  f or  t he i nci dent  r epor t s,  

and t he Ci t y agr eed t o pr oduce a CD cont ai ni ng a summar y of  each 

di spat ch r ecor d t hat  was r esponsi ve t o Post on' s r equest .   The 

Ci t y char ged $10. 00 f or  t he CD and $100. 30 f or  t he t i me 

necessar y t o l ocat e t he r ecor ds.   The Newspaper  pai d t hese 

char ges,  and t hey ar e not  at  i ssue i n t he pr esent  case.  

¶10 Repor t er  Post on t hen r equest ed 100 i nci dent  r epor t s,  

whi ch t he Ci t y pr ovi ded wi t hout  char ge.      

¶11 Repor t er  Post on t hen r equest ed an addi t i onal  100 

i nci dent  r epor t s.   Thi s t i me t he Ci t y r esponded t hat  i t  woul d 
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char ge t he Newspaper  f or  t he Ci t y ' s " act ual  cost s of  compl yi ng 

wi t h"  t he r equest .   To pr epar e t he i nci dent  r epor t s f or  

i nspect i on,  Ci t y empl oyees wer e r equi r ed t o del et e 

nondi scl osabl e i nf or mat i on,  such as Soci al  Secur i t y number s,  

f i nanci al  account  number s,  and cr i me vi ct i m and suspect  

i dent i f y i ng i nf or mat i on.   Ci t y empl oyees exami ned t he pr i nt ed 

r ecor ds and r edact ed sensi t i ve i nf or mat i on by mar ki ng over  t he 

i nf or mat i on wi t h a bl ack pen.   The Ci t y asked f or  pr epayment  of  

$601. 80 based on t he f act  t hat  i t  spent  15 st af f  hour s at  $40. 12 

per  hour  t o pr epar e t he i ni t i al  100 i nci dent  r epor t s.   

¶12 Repor t er  Bar t on r equest ed di spat ch r ecor ds and r el at ed 

i nci dent  r epor t s f or  al l  sexual  assaul t s dur i ng t he 2009 

cal endar  year .   I n r esponse,  r epor t er  Bar t on r ecei ved a 

spr eadsheet  summar i z i ng di spat ch r ecor ds i n t he same f or mat  as 

t hat  r ecei ved by r epor t er  Post on.    

¶13 Repor t er  Bar t on t hen nar r owed her  r equest  t o i ncl ude 

onl y t he i nci dent  summar y f r om each r epor t .   The Ci t y r equest ed 

advance payment  of  $3, 516. 75,  i ncl udi ng $126. 75 f or  copyi ng and 

$3, 390 f or  st af f  t i me spent  r evi ewi ng and r edact i ng t he r ecor ds.  

¶14 The Newspaper  r ef used t o pay t he r equest ed char ges.   

I nst ead i t  commenced act i on agai nst  t he Ci t y seeki ng j udgment  

compel l i ng t he Ci t y t o r el ease t he r ecor ds wi t hout  pr epayment  of  

any f ees assessed f or  r edact i ng i nf or mat i on.   The Newspaper  

agr eed,  f or  pur poses of  t he summar y j udgment ,  t hat  t he Ci t y ' s 

est i mat es of  t he t i me r equi r ed t o r evi ew and r edact  t he 

r equest ed r ecor ds wer e made i n good f ai t h and wer e not  i nt ended 

t o gener at e a pr of i t .    
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¶15 As not ed above,  t he c i r cui t  cour t  gr ant ed summar y 

j udgment  t o t he Ci t y on t he i ssue of  t he f ees f or  r edact i on,  

aut hor i z i ng t he Ci t y t o char ge t he Newspaper  " f or  al l  act ual ,  

necessar y and di r ect  cost s i ncur r ed by [ t he Ci t y]  i n compl yi ng 

wi t h t he t wo publ i c r ecor ds r equest s at  i ssue;  i ncl udi ng t he 

act ual  cost s of  st af f  t i me t o r evi ew and r edact  conf i dent i al  

i nf or mat i on i ncl uded wi t hi n t he r esponsi ve r ecor ds. "   

¶16 The Newspaper  pet i t i oned t o bypass t he cour t  of  

appeal s,  and t hi s cour t  gr ant ed t he pet i t i on.  

I I  

 ¶17 Thi s case cal l s f or  t he cour t  t o i nt er pr et  and appl y 

t he Publ i c Recor ds Law t o undi sput ed f act s.   The i nt er pr et at i on 

and appl i cat i on of  a st at ut e t o undi sput ed f act s pr esent s a 

quest i on of  l aw t hat  t hi s cour t  det er mi nes i ndependent l y but  

benef i t t i ng f r om t he anal yses of  t he c i r cui t  cour t  and cour t  of  

appeal s. 7 

 ¶18 The cour t  has exami ned numer ous sour ces i n 

i nt er pr et i ng and appl y i ng t he Publ i c Recor ds Law,  i ncl udi ng t he 

t ext  and cont ext  of  t he r el evant  pr ovi s i ons,  t he l egi s l at ur e' s  

Decl ar at i on of  Pol i cy,  and i nt er pr et at i ons of  t he r el evant  

st at ut or y pr ovi s i ons by t he At t or ney Gener al  and pr i or  cases. 8  

I I I  

A 

                                                 
7 Schi l l  v .  Wi s.  Rapi ds Sch.  Di st . ,  2010 WI  86,  ¶19,  327 

Wi s.  2d 572,  786 N. W. 2d 177 ( Abr ahamson,  C. J. ,  l ead op. ) .  

8 See i d. ,  ¶21 ( Abr ahamson,  C. J. ,  l ead op. ) .   
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 ¶19 We f i r st  exami ne t he t ext  of  t he Publ i c Recor ds Law.   

The Law mandat es t he r el ease of  cer t ai n r ecor ds. 9  Ther e i s no 

di sput e t hat  t he r ecor ds r equest ed f al l  wi t hi n t he st at ut or y  

def i ni t i on of  a r ecor d t o be r el eased.   That  a r ecor d cust odi an 

must  r evi ew each r ecor d t o det er mi ne whet her  t o r el ease t he 

r ecor d i s a basi c,  r out i ne t ask of  t he cust odi an under  t he Law. 10   

¶20 The Law r equi r es t he del et i on of  i nf or mat i on not  

subj ect  t o di scl osur e.   Wi sconsi n St at .  § 19. 36( 6)  st at es t hat  

" [ i ] f  a r ecor d cont ai ns i nf or mat i on t hat  i s subj ect  t o 

di scl osur e .  .  .  and i nf or mat i on t hat  i s not  subj ect  

t o .  .  .  di scl osur e,  t he aut hor i t y .  .  .  shal l  pr ovi de t he 

i nf or mat i on t hat  i s subj ect  t o di scl osur e and del et e t he 

i nf or mat i on t hat  i s not  subj ect  t o di scl osur e f r om t he r ecor d 

bef or e r el ease. "   The par t i es do not  di sput e t hat  t he del et i ons 

wer e necessar y i n t he pr esent  case.  

 ¶21 Wi sconsi n St at .  § 19. 36( 6)  demonst r at es t hat  when i t  

enact ed t he Publ i c Recor ds Law i n 1981,  t he l egi s l at ur e was wel l  

awar e t hat  some r equest s woul d r equi r e an aut hor i t y t o del et e 

i nf or mat i on.   The r equest s i n t he pr esent  case r equi r ed t he Ci t y 

                                                 
9 Wi s.  St at .  § 19. 35( 1) ( a) ,  ( am) .  

10 An i nf or mal  opi ni on of  t he At t or ney Gener al  st at es:  
" Set t i ng r edact i on i t sel f  asi de f or  a moment ,  r evi ewi ng r ecor ds 
t o det er mi ne whet her  or  not  r edact i on i s even necessar y i s 
c l ear l y wi t hi n t he scope of  an aut hor i t y ' s gener al  dut i es t o 
appl y t he publ i c  r ecor ds l aw.  .  .  .  To char ge r equest er s f or  t he 
mer e r evi ew of  r ecor ds i s t her ef or e t ant amount  t o char gi ng t hem 
f or  t he cost  of  appl y i ng t he l aw i n i t s most  gener al  sense.   I  
t hi nk t hat  i s  unr easonabl e as a gener al  mat t er . "   Let t er  f r om 
Wi s.  Ass' t  At t ' y  Gen.  Lewi s W.  Bei l i n t o J i m Zel l mer  ( Feb.  4,  
2010) .  
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t o do exact l y what  t he l egi s l at ur e envi s i oned i n 1981,  namel y,  

t o manual l y del et e pi eces of  i nf or mat i on f r om a r ecor d usi ng a 

pen.   The Ci t y cannot  c l ai m t hat  t he l egi s l at ur e di d not  

cont empl at e t he need f or  an aut hor i t y t o devot e t i me and 

r esour ces t o t hi s t ask.   Nonet hel ess,  t he quest i on at  t he hear t  

of  t hi s case r emai ns:   May t he Ci t y pass t hese cost s on t o t he 

r equest er ?   

 ¶22 Not hi ng i n t he Publ i c Recor ds Law speci f i cal l y st at es 

t hat  a r ecor d cust odi an may char ge f or  t he act ual ,  necessar y,  

and di r ect  cost s of  del et i ng i nf or mat i on f r om a r esponsi ve 

r ecor d.   The Ci t y does not  di sput e t hi s pr oposi t i on.   Rat her ,  

t he Ci t y ar gues t hat  t he Law can be i nt er pr et ed t o al l ow i t  t o 

i mpose a f ee on a r equest er  f or  such cost s.    

¶23 The Publ i c Recor ds Law det ai l s t he t asks f or  whi ch an 

aut hor i t y may i mpose f ees on a r equest er .   The l egi s l at ur e 

i ncl uded f our  t asks:  r epr oduct i on and t r anscr i pt i on of  t he 

r ecor d;  phot ogr aphi ng and phot ogr aphi c pr ocessi ng;  l ocat i ng a 

r ecor d;  and mai l i ng or  shi ppi ng of  any copy or  phot ogr aph of  a 

r ecor d.       

¶24 The Law empower s an aut hor i t y t o i mpose a f ee t hat  

does not  exceed t he " act ual ,  necessar y and di r ect "  cost  of  

per f or mi ng t he enumer at ed t asks.    

¶25 I n r el evant  par t ,  Wi s.  St at .  § 19. 35( 3)  pr ovi des as 

f ol l ows:  

( 3)  Fees.  ( a)  An aut hor i t y may i mpose a f ee upon t he 
r equest er  of  a copy of  a r ecor d whi ch may not  exceed 
t he act ual ,  necessar y and di r ect  cost  of  r epr oduct i on 
and t r anscr i pt i on of  t he r ecor d,  unl ess a f ee i s 
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ot her wi se speci f i cal l y est abl i shed or  aut hor i zed t o be 
est abl i shed by l aw.  

( b)  Except  as ot her wi se pr ovi ded by l aw or  as 
aut hor i zed t o be pr escr i bed by l aw an aut hor i t y may 
i mpose a f ee upon t he r equest er  of  a copy of  a r ecor d 
t hat  does not  exceed t he act ual ,  necessar y and di r ect  
cost  of  phot ogr aphi ng and phot ogr aphi c pr ocessi ng i f  
t he aut hor i t y pr ovi des a phot ogr aph of  a r ecor d,  t he 
f or m of  whi ch does not  per mi t  copyi ng.  

( c)  Except  as ot her wi se pr ovi ded by l aw or  as 
aut hor i zed t o be pr escr i bed by l aw,  an aut hor i t y may 
i mpose a f ee upon a r equest er  f or  l ocat i ng a r ecor d,  
not  exceedi ng t he act ual ,  necessar y and di r ect  cost  of  
l ocat i on,  i f  t he cost  i s $50 or  mor e.  

( d)  An aut hor i t y may i mpose a f ee upon a r equest er  f or  
t he act ual ,  necessar y and di r ect  cost  of  mai l i ng or  
shi ppi ng of  any copy or  phot ogr aph of  a r ecor d whi ch 
i s mai l ed or  shi pped t o t he r equest er . 11 

 ¶26 Del et i ng i nf or mat i on does not  f i t  neat l y i nt o 

" r epr oduct i on and t r anscr i pt i on, "  " phot ogr aphi ng and 

phot ogr aphi c pr ocessi ng, "  " l ocat i ng, "  or  " mai l i ng or  shi ppi ng. "   

The Ci t y cont ends t hat  r edact i ng i s i ncl uded i n t he st at ut or y 

pr ovi s i ons gover ni ng " l ocat i ng"  and " r epr oduct i on. "   The Ci t y  

ar gues t hat  unt i l  a r ecor d i s i n a f or m t hat  i s pr oper l y  

di scl osabl e,  i t  has not  t r ul y been " l ocat ed"  or  " r epr oduced. "    

¶27 We r ej ect  t he Ci t y ' s i nt er pr et at i on of  Wi s.  St at .  

§ 19. 35( 3) .   I t  does not  squar e wi t h t he t ext  of  t he Publ i c 

                                                 
11 Wi s.  St at .  § 19. 35( 3)  ( emphasi s added) .   Wi sconsi n St at .  

§ 19. 35 al so cont ai ns a pr ovi s i on al l owi ng an aut hor i t y t o f or go 
or  r educe f ees i f  i t  i s  i n t he publ i c i nt er est ,  a pr ovi s i on 
al l owi ng an aut hor i t y t o r equi r e pr epayment  i f  f ees wi l l  exceed 
f i ve dol l ar s,  and a pr ovi s i on gover ni ng al l owabl e f ees when t he 
r ecor d i s " pr oduced or  col l ect ed by a per son who i s not  an 
aut hor i t y pur suant  t o a cont r act  ent er ed i nt o by t hat  per son 
wi t h an aut hor i t y .  .  .  . "   See Wi s.  St at .  § 19. 35( 3) ( e) ,  ( f ) ,  
( g) .  
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Recor ds Law or  wi t h t he l egi s l at ur e' s Decl ar at i on of  Pol i cy i n 

t he Law.  

 ¶28 The Publ i c Recor ds Law does not  def i ne " l ocat i ng"  or  

" r epr oduct i on. "   These wor ds ar e not  t echni cal  or  speci al i zed 

wor ds.   " Locat i ng"  and " r epr oduct i on"  ar e wor ds wi t h commonl y 

under st ood meani ngs t hat  shoul d be used i n i nt er pr et i ng and 

appl y i ng t he Law. 12 

 ¶29 The cour t  of t en r ef er s t o t he di ct i onar y t o i nt er pr et  

a st at ut e.   A st andar d di ct i onar y def i ni t i on of  " l ocat e"  i s " t o 

f i nd by sear chi ng,  exami ni ng,  or  exper i ment i ng. " 13  We agr ee wi t h 

t he League of  Wi sconsi n Muni ci pal i t i es ( whi ch f i l ed a non- par t y 

br i ef )  t hat  " [ a]  cust odi an who knows t hat  a r ecor d i s l ocat ed 

somewher e i n a l ar ge f i l e cabi net  downst ai r s has not  ' l ocat ed'  

t he r ecor d. "   However ,  we di sagr ee wi t h t he League t hat  " [ a]  

r ecor d i s not  t r ul y ' l ocat ed'  unt i l  i t  exi st s i n a r el easabl e 

f or m. "   Once t he cust odi an goes t o t he f i l e cabi net  ( or  t he 

                                                 
12 Wi sconsi n St at .  § 990. 01( 1)  pr ovi des as f ol l ows:  

990. 01 Const r uct i on of  l aws;  wor ds and phr ases.   I n 
t he const r uct i on of  Wi sconsi n l aws t he wor ds and 
phr ases whi ch f ol l ow shal l  be const r ued as i ndi cat ed 
unl ess such const r uct i on woul d pr oduce a r esul t  
i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he 
l egi s l at ur e:   

( 1)  Gener al  Rul e.   Al l  wor ds and phr ases shal l  be 
const r ued accor di ng t o common and appr oved usage;  but  
t echni cal  wor ds and phr ases and ot her s t hat  have a 
pecul i ar  meani ng i n t he l aw shal l  be const r ued 
accor di ng t o such meani ng.      

13 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 
1055 ( 3d ed.  1992) .  
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comput er  f i l e) ,  r emoves t he r esponsi ve r ecor d,  and hol ds t hat  

r esponsi ve r ecor d i n hi s or  her  hands ( or  v i ews i t  on a comput er  

scr een) ,  t he r ecor d has been l ocat ed.  

 ¶30 I t  i s  cer t ai nl y t r ue t hat  t he cust odi an has not  

compl et ed i t s obl i gat i ons under  t he Law once t he r ecor d i s 

l ocat ed.   The r ecor d st i l l  needs t o be r evi ewed i n or der  t o 

det er mi ne whet her  i t  cont ai ns i nf or mat i on t hat  cannot  be 

di scl osed.   But  under  an or di nar y under st andi ng of  t he wor d 

" l ocat e, "  t he pr ocess of  r evi ewi ng and del et i ng par t s of  a 

r ecor d has not hi ng t o do wi t h " l ocat i ng"  t he r ecor d.   Revi ewi ng 

a r ecor d and del et i ng par t s of  a r ecor d ar e separ at e pr ocesses 

t hat  begi n af t er  t he r ecor d has been l ocat ed.  

¶31 Movi ng on t o t he st at ut or y pr ovi s i on al l owi ng t he 

i mposi t i on of  a f ee f or  t he cost s of  " r epr oduct i on, "  a st andar d 

di ct i onar y def i ni t i on of  " r epr oduct i on"  i s " t he act  of  

r epr oduci ng or  t he condi t i on or  pr ocess of  bei ng r epr oduced" ;  

" r epr oduce, "  i n t ur n,  i s  def i ned as " t o pr oduce a count er par t ,  

an i mage,  or  a copy of . " 14  I nher ent  i n t hi s def i ni t i on i s t he 

not i on t hat  t he document  or  r ecor d i s not  al t er ed,  but  s i mpl y 

copi ed.   We r ead " r epr oduct i on"  i n Wi s.  St at .  § 19. 35( 3) ( a)  t o 

r ef er  t o r ot e,  mi ni st er i al  t asks t hat  do not  change t he cont ent  

of  t he r ecor d.   Exampl es of  " r epr oduct i on"  under  t he Law mi ght  

occur  when a cust odi an pr i nt s out  a copy of  a r ecor d t hat  i s 

st or ed el ect r oni cal l y,  or  makes a phot ocopy of  a r ecor d t hat  i s 

st or ed i n har d copy.  
                                                 

14 The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 
1532 ( 3d ed.  1992) .  
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¶32 The pr ocess of  r edact i ng i nf or mat i on f r om r ecor ds does 

not  f i t  wi t hi n t he meani ng of  " r epr oduct i on. "   Redact i on i s a 

pr ocess t hat  al t er s t he r ecor d.   Repr oduct i on,  i n cont r ast ,  i s  a 

pr ocess t hat  copi es t he r ecor d t o pr oduce an unchanged 

count er par t .   

¶33 The l anguage of  Wi s.  St at .  § 19. 35( 3)  i s not  

par t i cul ar l y compl ex.   The l egi s l at ur e pr ovi ded f our  t asks f or  

whi ch an aut hor i t y may i mpose f ees on a r equest er :  " r epr oduct i on 

and t r anscr i pt i on, "  " phot ogr aphi ng and phot ogr aphi c pr ocessi ng, "  

" l ocat i ng, "  and " mai l i ng or  shi ppi ng. "   For  each t ask,  an 

aut hor i t y i s per mi t t ed t o i mpose a f ee t hat  does not  exceed t he 

" act ual ,  necessar y and di r ect "  cost  of  t he t ask.   The pr ocess of  

r edact i ng i nf or mat i on f r om a r ecor d does not  f i t  i nt o any of  t he 

f our  st at ut or y t asks.    

¶34 Technol ogi cal  advances of  t he past  t hr ee decades have 

dr amat i cal l y al t er ed t he ways i n whi ch t he gover nment  cr eat es 

and st or es r ecor ds,  but  as t he Depar t ment  of  Just i ce expl ai ns i n 

i t s non- par t y br i ef ,  t he pr esent  case cal l s f or  t he Ci t y t o do 

exact l y t he t ype of  r edact i ng t hat  t he l egi s l at ur e l i kel y 

envi s i oned when i t  enact ed Wi s.  St at .  § 19. 36( 6) ,  namel y,  t o use 

a pen or  some ot her  r udi ment ar y met hod t o del et e por t i ons of  t he 

r equest ed r ecor d bef or e r el easi ng i t  t o t he r equest er .   I f  t he 

l egi s l at ur e cont empl at ed t he ver y pr ocess of  del et i on t o be used 

i n t he pr esent  case and di d not  expl i c i t l y  i mpose cost s f or  

del et i on,  t he s t at ut or y t ext  cannot  be r ead t o aut hor i ze t he 

i mposi t i on of  a f ee f or  t he cost s of  t he del et i ons.    
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¶35 The Law al l ows an aut hor i t y t o i mpose f ees f or  f our  

speci f i c  t asks.   That  t he l egi s l at ur e l i s t ed f our  t asks f or  

whi ch f ees may be i mposed demonst r at es t hat  t he l egi s l at ur e 

consi der ed t he i mposi t i on of  f ees and knew how t o aut hor i ze 

par t i cul ar  t ypes of  f ees.   The s t at ut or y t ext  does not  al l ow t he 

i mposi t i on of  a br oad ar r ay of  f ees f or  any and ever y cost  

i ncur r ed by an aut hor i t y.  

¶36 I f  t he l egi s l at ur e had want ed t o al l ow an aut hor i t y t o 

i mpose f ees f or  a br oad r ange of  t asks,  or  i f  i t  had want ed t o 

i ncl ude t he t ask of  r edact i on as a t ask f or  whi ch f ees may be 

i mposed,  i t  woul d have sai d so.   I t  di d not .   The most  

r easonabl e way t o i nt er pr et  t he Law i s t o say t hat  t he 

l egi s l at ur e i nt ended an aut hor i t y t o i mpose f ees onl y f or  t he 

t asks speci f i ed i n t he Law.   As t he cour t  i s  f ond of  sayi ng i n 

st at ut or y i nt er pr et at i on cases,  i f  t he l egi s l at ur e had i nt ended 

t o accompl i sh what  a par t y i s  ur gi ng on t he cour t  ( l i ke al l owi ng 

an aut hor i t y t o i mpose f ees f or  r edact i ng r ecor ds) ,  t he 

l egi s l at ur e knew how t o dr af t  t hat  l anguage and coul d have done 

so had i t  wi shed. 15 

¶37 The l egi s l at ur e di d not  speci f i cal l y al l ow an 

aut hor i t y t o i mpose f ees f or  t he cost s of  r edact i ng i nf or mat i on 

                                                 
15 See,  e. g. ,  Br unt on v.  Nuvel l  Cr edi t  Cor p. ,  2010 WI  50,  

¶76 n. 2,  325 Wi s.  2d 135,  785 N. W. 2d 302 ( Gabl eman,  J. ,  
concur r i ng i n par t  and di ssent i ng i n par t )  ( " I f  t he l egi s l at ur e 
want ed t o al l ow onl y expr ess wai ver  under  § 421. 401( 2) ,  i t  coul d 
have sai d so. " ) ;   I n r e Tor r ance P. ,  Jr . ,  2006 WI  129,  ¶44,  298 
Wi s.  2d 1,  724 N. W. 2d 623 ( " I f  t he l egi s l at ur e want ed t he r i ght  
t o counsel  t o be cont i ngent  upon a par ent ' s  appear ance i n 
per son,  i t  coul d have expr essl y st at ed so. " ) .  
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f r om a r ecor d,  and t hi s cour t  must  r espect  t he t ext .   I t  goes 

wi t hout  sayi ng,  of  cour se,  t hat  t he l egi s l at ur e may amend t he 

f ee pr ovi s i ons.   Pol i cy deci s i ons ar e l ef t  t o t he l egi s l at ur e.  

B 

¶38 I t  woul d r equi r e an unnat ur al  r eadi ng of  t he st at ut or y 

t ext  t o i ncl ude t he cost s of  r edact i on i n one of  t he cat egor i es 

l i s t ed i n Wi s.  St at .  § 19. 35( 3) .   Cour t s occasi onal l y wi l l  

ent er t ai n a somewhat  unnat ur al  or  cr eat i ve r eadi ng of  a 

st at ut or y t ext  i f  such an i nt er pr et at i on i s necessar y t o f ur t her  

a st at ut e' s pur pose or  i s necessar y t o pr event  an absur d r esul t  

t hat  t he l egi s l at ur e coul d not  have i nt ended.   The i nst ant  case 

deci dedl y does not  pr esent  ei t her  of  t hose si t uat i ons.  

¶39 As we have st r essed,  t he pur pose of  t he Publ i c Recor ds 

Law,  as expl i c i t l y  st at ed i n t he Decl ar at i on of  Pol i cy,  i s  t o 

pr ovi de t he peopl e of  Wi sconsi n wi t h " t he gr eat est  possi bl e 

i nf or mat i on r egar di ng t he af f ai r s of  gover nment . "   Wi s.  St at .  

§ 19. 31.   The l egi s l at ur e expl i c i t l y  i nst r uct ed t he cour t s t hat  

t he Publ i c Recor ds Law " shal l  be const r ued i n ever y i nst ance 

wi t h a pr esumpt i on of  compl et e publ i c access. "   Wi s.  St at .  

§ 19. 31.     

¶40 We i nt er pr et  t he t ext  of  t he Publ i c Recor ds Law i n 

l i ght  of  t he Decl ar at i on of  Pol i cy,  whi ch i s t o f ost er  

t r anspar ent  gover nment .   I n t he pr esent  case,  t he i nt er pr et at i on 

pr ohi bi t i ng t he i mposi t i on of  f ees f or  del et i ons i s t he mor e 

nat ur al  i nt er pr et at i on of  t he t ext  and al so compor t s wi t h t he 
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publ i c pol i cy f avor i ng publ i c access t o r ecor ds. 16  I ncr easi ng 

t he cost s of  publ i c r ecor ds r equest s f or  a r equest er  may i nhi bi t  

access t o publ i c r ecor ds and,  i n some i nst ances,  r ender  t he 

r ecor ds i naccessi bl e.   

C 

¶41 Beyond t he t ext  and pol i cy of  t he Publ i c Recor ds Law,  

our  i nt er pr et at i on of  t he st at ut e i s al so i nf or med by t he 

i nt er pr et at i ons of  t he At t or ney Gener al 17 and appel l at e cour t s.   

The opi ni ons and wr i t i ngs of  t he At t or ney Gener al  have speci al  

s i gni f i cance i n i nt er pr et i ng t he Publ i c Recor ds Law,  i nasmuch as 

t he l egi s l at ur e has speci f i cal l y  aut hor i zed t he At t or ney Gener al  

                                                 
16 Exami ni ng ot her  st at e l aws about  i mposi t i on of  f ees i s of  

l i mi t ed assi st ance i n i nt er pr et i ng t he Publ i c Recor d Law.   Ot her  
st at es'  st at ut es ar e dr af t ed di f f er ent l y t han t he Publ i c Recor ds 
Law.  

Some st at es'  l egi s l at ur es expl i c i t l y  al l ow an aut hor i t y t o 
char ge a f ee f or  r edact i ng.   See,  e. g. ,  Me.  Rev.  St at .  t i t .  I ,  
§ 408( 3) ( B)  ( 2011)  ( al l owi ng f ees f or  compi l i ng t he r ecor d and 
def i ni ng " compi l i ng"  t o " i ncl ude[ ]  r evi ewi ng and r edact i ng 
conf i dent i al  i nf or mat i on" ) ;  Or .  Rev.  St at .  § 192. 440( 4) ( b)  
( 2010)  ( al l owi ng f ees f or  " t he cost  of  t i me 
spent  .  .  .  r evi ewi ng t he publ i c r ecor ds,  r edact i ng mat er i al  
f r om t he publ i c r ecor ds or  segr egat i ng t he publ i c r ecor ds i nt o 
exempt  and non- exempt  r ecor ds" ) .  

The Kansas Supr eme Cour t  i nt er pr et ed a st at ut e s i l ent  about  
char gi ng t he r equest er  f or  t he cost s of  r edact i ng r ecor ds as 
i mposi ng cost s on t he r equest er .   See Dat a Tr ee,  LLC v.  Meek,  
109 P. 3d 1226 ( Kan.  2005) .   The Geor gi a Supr eme Cour t  al so r ul ed 
t hat  a r ecor d cust odi an may char ge t he r equest er  f or  t he cost s 
of  r edact i on of  cer t ai n r ecor ds.   See Gr i f f i n- Spal di ng Cnt y.  
Hosp.  Aut h.  v.  Radi o St at i on WKEU,  241 S. E. 2d 196 ( Ga.  1978) .    

17 Schi l l ,  327 Wi s.  2d 572,  ¶105 ( Abr ahamson,  C. J. ,  l ead 
op. ) .   



No.  2011AP1112   

 

17 
 

t o advi se any per son about  t he appl i cabi l i t y  of  t he Law. 18  The 

opi ni ons of  t he At t or ney Gener al  ar e not  bi ndi ng on t he cour t s 

but  may be gi ven per suasi ve ef f ect . 19     

¶42 Shor t l y af t er  t he Publ i c Recor ds Law was enact ed i n 

1981,  t he At t or ney Gener al  i ssued an opi ni on addr essi ng t he 

quest i on t he cour t  f aces t oday.   The At t or ney Gener al  quot ed t he 

ent i r et y of  Wi s.  St at .  § 19. 36( 6) ,  whi ch r equi r es t he aut hor i t y 

t o del et e nondi scl osabl e i nf or mat i on,  and t hen st at ed,  " Si nce 

t her e i s no pr ov i s i on made t her ei n or  el sewher e i n t he l aw f or  

char gi ng such separ at i on cost s t o t he per son who r equest s access 

t o t he r ecor d,  t he agency must  bear  such cost s. " 20 

¶43 Whi l e i t  i s  unwi se t o make t oo much of  l egi s l at i ve 

i nact i on,  i t  i s  not ewor t hy t hat  t he l egi s l at ur e has not  added an 

addi t i onal  t ask f or  whi ch f ees may be i mposed i n t he near l y 30 

year s s i nce t he At t or ney Gener al  expl i c i t l y  and unequi vocal l y 

concl uded t hat  r equest er s may not  be char ged f or  t he cost s of  

                                                 
18 See Wi s.  St at .  § 19. 39 ( " Any per son may r equest  advi ce 

f r om t he at t or ney gener al  as t o t he appl i cabi l i t y  of  t hi s 
subchapt er  under  any ci r cumst ances.  The at t or ney gener al  may 
r espond t o such a r equest . " ) ;  Schi l l ,  327 Wi s.  2d 572,  ¶106 
( Abr ahamson,  C. J. ,  l ead op. ) .  

19 St at e v.  C. A. J. ,  148 Wi s.  2d 137,  140,  434 N. W. 2d 800 
( Ct .  App.  1988)  ( c i t i ng St at e v.  Gi l ber t ,  115 Wi s.  2d 371,  380,  
340 N. W. 2d 511,  516 ( 1983) ) .  

20 72 Wi s.  Op.  At t ' y  Gen.  99,  101 ( 1983)  ( OAG 28- 83) .   
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del et i ng par t s of  r ecor ds. 21  The l egi s l at ur e has r evi s i t ed t he 

Publ i c Recor ds Law on sever al  occasi ons si nce i t  was enact ed,  

and i t  i s  at  l east  ar guabl e t hat  i t  has endor sed t he At t or ney 

Gener al ' s  i nt er pr et at i on by not  amendi ng t he f ees pr ovi s i ons t o 

i ncl ude t he cost s associ at ed wi t h t he t ask of  del et i ng par t s of  

r ecor ds.  

¶44 We now r each t he same concl usi on t he At t or ney Gener al  

r eached i n 1983 based on t he t ext  and pur pose of  t he Law.   We 

must  acknowl edge,  however ,  t hat  bi t s and pi eces of  l anguage f r om 

t wo of  our  cases i nt er pr et i ng ot her  pr ovi s i ons of  t he Publ i c 

Recor ds Law have evi dent l y caused some uncer t ai nt y r egar di ng t he 

                                                 
21 Some of  our  pr i or  cases have r el i ed on per cei ved 

l egi s l at i ve acqui escence.   See,  e. g. ,  Pr ogr essi ve N.  I ns.  Co.  v.  
Romanshek,  2005 WI  67,  ¶56,  281 Wi s.  2d 300,  697 N. W. 2d 417 
( " [ W] e concl ude t hat  t he doct r i ne of  l egi s l at i ve acqui escence i s  
appl i cabl e her e.  Whi l e t he doct r i ne i s not  an i mmut abl e r ul e,  i t  
i s  par t i cul ar l y r el evant  her e because bot h t he maj or i t y opi ni on 
and t he di ssent  i n Hayne i nvi t ed t he l egi s l at ur e t o amend 
§ 632. 32( 4) ( a) 2. b.  i f  i t  di sagr eed wi t h our  i nt er pr et at i on of  
t he st at ut e. " ) .    

Ot her  cases have expr essed skept i c i sm about  t he meani ng of  
l egi s l at i ve i nact i on.   See,  e. g. ,  Wenke v.  Gehl  Co. ,  2004 WI  
103,  ¶32,  274 Wi s.  2d 220,  682 N. W. 2d 405 ( " Legi s l at i ve 
acqui escence i s a f ami l i ar  ar gument  i n st at ut or y const r uct i on 
cases.   Yet ,  as a pr i nci pl e,  i t  i s  subsi di ar y t o a mor e 
i mpor t ant  pr i nci pl e——t hat  t he goal  of  st at ut or y i nt er pr et at i on 
i s t o ascer t ai n and gi ve ef f ect  t o t he st at ut e' s i nt ended 
pur pose.  .  .  .  [ T] he ' l egi s l at i ve acqui escence'  ar gument  i s 
of t en vul ner abl e t o r ebut t al . "  ( Ci t at i ons omi t t ed. ) ) .   See al so 
Wi l l i am N.  Eskr i dge,  Jr . ,  I nt er pr et i ng Legi s l at i ve I nact i on,  87 
Mi ch.  L.  Rev.  67 ( 1988)  ( expl or i ng t he pot ent i al  r el evance and 
meani ng of  l egi s l at i ve i nact i on) .  
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per mi ssi bi l i t y  of  i mposi ng f ees f or  del et i ng par t s of  r ecor ds. 22  

We t ake t hi s oppor t uni t y t o c l ar i f y t hat  nei t her  of  t he cases i n 

quest i on i nt ended t o expand or  di d expand t he scope of  al l owabl e 

f ees beyond t hose pr ovi ded i n t he st at ut e.  

¶45 The f i r st  case i s Osbor n v.  Boar d of  Regent s of  t he 

Uni ver si t y of  Wi sconsi n Syst em,  2002 WI  83,  254 Wi s.  2d 266,  647 

N. W. 2d 158.   The i ssue of  whet her  an aut hor i t y coul d i mpose a 

f ee f or  t he cost s of  del et i on of  par t s of  r ecor ds was not  bef or e 

t he cour t  i n Osbor n.   Rat her ,  t he cour t  deci ded whet her  t he 

aut hor i t y ( t he Uni ver si t y of  Wi sconsi n)  had a dut y t o del et e 

par t s of  r ecor ds.   Af t er  concl udi ng t hat  t he Uni ver si t y was 

r equi r ed t o del et e i nf or mat i on and r ej ect i ng t he Uni ver si t y ' s 

ar gument  t hat  i t  shoul d be r el i eved of  i t s  dut y t o del et e par t s 

of  r ecor ds because del et i ons wer e bur densome,  t he cour t  made t he 

f ol l owi ng obser vat i on r egar di ng al l owabl e f ees:  

I n addi t i on,  we not e t hat  under  t he open r ecor ds l aw,  
t he Uni ver si t y i s not  r equi r ed,  by i t sel f ,  t o bear  t he 
cost  of  pr oduci ng document s i n r esponse t o Osbor n' s 
r equest .   Under  § 19. 35( 3) ,  t he Uni ver si t y may i mpose 
a f ee on Osbor n f or  t he l ocat i on,  r epr oduct i on or  
phot ogr aphi c pr ocessi ng of  t he r equest ed r ecor ds,  but  
t he f ee may not  exceed t he act ual ,  necessar y and 

                                                 
22 See Dep' t  of  Just i ce,  Of f i ce of  t he At t ' y  Gen. ,  Wi sconsi n 

Publ i c Recor ds Law,  Wi s.  St at .  §§ 19. 31- 19. 39,  Compl i ance 
Out l i ne 51 ( Aug.  2010)  ( " I t  has been t he posi t i on of  r ecent  
At t or neys Gener al  t hat  cost s of  separ at i ng,  or  ' r edact i ng, '  t he 
conf i dent i al  par t s of  r ecor ds f r om t he publ i c par t s gener al l y 
must  be bor ne by t he aut hor i t y.   A r ecent  supr eme cour t  case has 
been r el i ed upon by some aut hor i t i es as per mi ssi on t o char ge 
t hese cost s t o t he r equest er . "  ( Ci t at i ons omi t t ed. ) ) .   
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di r ect  cost  of  compl yi ng wi t h t he open r ecor ds 
r equest s. 23 

 ¶46 A cl ose r eadi ng of  t hi s l anguage f r om Osbor n r eveal s 

t hat  t he cour t  di d not  al l ow t he Uni ver si t y t o i mpose any and 

al l  f ees.   Nor  di d t he Osbor n cour t  expl i c i t l y  al l ow f ees f or  

r edact i ng.   Rat her ,  t he cour t  i nt ended t o al l ow f ees onl y as 

pr ovi ded i n Wi s.  St at .  § 19. 35( 3) .   The cour t  c i t ed t he Law and 

expr essl y r ef er r ed t o t hr ee of  t he f our  t asks f or  whi ch f ees may 

be i mposed under  t he Law.    

 ¶47 The Ci t y,  however ,  f ocuses on a s i ngl e sent ence f r om 

Osbor n i n i sol at i on r at her  t han i n t he cont ext  of  t he opi ni on' s 

f ul l  di scussi on of  f ees.   The sent ence st at es,  " We al so not e 

t hat  t he Uni ver si t y i s ent i t l ed t o char ge a f ee f or  t he act ual ,  

necessar y,  and di r ect  cost  of  compl yi ng wi t h t hese open r ecor d 

r equest s. " 24  The sent ence r ead i n a vacuum mi ght  be r ead t o 

al l ow t he aut hor i t y t o char ge f ees f or  al l  " act ual ,  necessar y,  

and di r ect "  cost s of  compl yi ng wi t h a publ i c r ecor ds r equest .   

However ,  v i ewi ng t he sent ence i n cont ext ,  we concl ude t hat  

Osbor n shoul d not  be r ead t o al l ow any f ees t hat  ar e not  

expr essl y al l owed under  Wi s.  St at .  § 19. 35( 3) .   The Osbor n cour t  

di d not  expand t he t ext  of  Wi s.  St at .  § 19. 35( 3)  and t he ci r cui t  

cour t  er r ed i n hol di ng ot her wi se.  

                                                 
23 Osbor n v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2002 

WI  83,  ¶46,  254 Wi s.  2d 266,  647 N. W. 2d 158.  

24 See i d. ,  ¶¶3,  48.  
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 ¶48 An i nf or mal  At t or ney Gener al  Opi ni on i ssued af t er  

Osbor n agr ees wi t h our  concl usi on t oday.   The assi st ant  at t or ney 

Gener al  opi ned as f ol l ows:  

Whi l e Osbor n may af f or d t he basi s f or  a c l ai m t hat  
r edact i on cost s may be i ncl uded as par t  of  t he act ual ,  
necessar y and di r ect  cost s of  compl yi ng wi t h a publ i c 
r ecor ds r equest ,  t he deci s i on does not  expl i c i t l y  
st at e as much.  Mor eover ,  t he st at ut e upon whi ch t he 
deci s i on r est s does not  pr ovi de f or  r ecover y of  such 
cost s.  I n t he absence of  such speci f i c  aut hor i zat i on,  
and i n l i ght  of  t he br oad pr esumpt i on under  st at e l aw 
of  open access t o publ i c r ecor ds,  I  concl ude t hat  
char gi ng f or  t he cost  of  r edact i on woul d be 
i nappr opr i at e. 25 

                                                 
25 See Let t er  f r om Wi s.  At t ' y  Gen.  Peggy A.  Laut enschl ager  

t o Bi l l  Lueder s ( June 1,  2004) .  

I n a l at er  i nf or mal  At t or ney Gener al  Opi ni on t o J i m Zel l mer  
( Feb.  4,  2010) ,  t he At t or ney Gener al ,  r ef er r i ng t o a mi sr eadi ng 
of  Osbor n and WI REdat a,  I nc.  v.  Vi l l age of  Sussex,  2008 WI  69,  
310 Wi s.  2d 397,  751 N. W. 2d 736,  opi ned t he f ol l owi ng about  
i mposi ng a f ee f or  r edact i on:  

Ther e i s somewhat  conf l i c t i ng aut hor i t y on whet her  an 
aut hor i t y may pass al ong t o r equest er s t he cost s of  
r edact i ng conf i dent i al  par t s of  r ecor ds f r om 
accessi bl e par t s.  .  .  .  The At t or ney Gener al ' s  Of f i ce 
has opi ned t hat  r edact i on cost s gener al l y must  be 
bor ne by t he aut hor i t y.   See 72 Op.  At t ' y  Gen.  99 
( 1983) .   However ,  t he supr eme cour t ' s  Osbor n deci s i on 
has been r el i ed on by some aut hor i t i es as per mi ssi on 
t o char ge t hese cost s t o r equest er s.  

For  a s i mi l ar  st at ement ,  see Dep' t  of  Just i ce,  Of f i ce of  
t he At t ' y  Gen. ,  Wi sconsi n Publ i c Recor ds Law,  Wi s.  St at .  
§§ 19. 31- 19. 39,  Compl i ance Out l i ne 51 ( Aug.  2010) .  

I n anot her  i nf or mal  At t or ney Gener al  Opi ni on,  an assi st ant  
at t or ney gener al  acknowl edged t hat  " [ o] pi ni on i s  di v i ded whet her  
an aut hor i t y may pass al ong t o r equest er s t he cost  of  r edact i ng 
conf i dent i al  par t s of  r ecor ds f r om accessi bl e par t s. "   Let t er  
f r om Wi s.  Ass' t  At t ' y  Gen.  Lewi s W.  Bei l i n t o Er i c Mar cus ( June 
22,  2011) .    
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¶49 The second case i s WI REdat a,  I nc.  v.  Vi l l age of  

Sussex,  2008 WI  69,  310 Wi s.  2d 397,  751 N. W. 2d 736.   Agai n,  t he 

i ssue of  i mposi ng a f ee f or  t he cost  of  del et i ng par t s of  t he 

r ecor ds was not  bef or e t he cour t .   The WI REdat a cour t  st at ed 

t hat  " [ a] n aut hor i t y may not  make a pr of i t ,  but  an aut hor i t y may 

r ecoup al l  of  i t s  act ual  cost s. " 26  The WI REdat a cour t  al so 

expl ai ned t hat  " not hi ng i n t hi s opi ni on shoul d be vi ewed as 

changi ng or  modi f y i ng our  pr i or  case l aw t hat  an aut hor i t y may 

char ge f ees onl y as pr ovi ded under  Wi s.  St at .  § 19. 35( 3) ( a) ,  

f ees t hat  r ef l ect  t he act ual ,  necessar y,  and di r ect  cost s of  

pr ovi di ng t he i nf or mat i on. " 27  

¶50 We r ead WI REdat a as al l owi ng an aut hor i t y t o i mpose 

f ees onl y i n accor dance wi t h t he t asks det ai l ed i n t he Publ i c 

Recor ds Law.   Li ke Osbor n,  WI REdat a shoul d not  be r ead t o al l ow 

an aut hor i t y t o i mpose f ees mor e f r eel y t han t he Publ i c Recor ds 

Law al l ows.   Wer e we t o r ead WI REdat a t o al l ow an aut hor i t y t o 

r ecover  al l  of  i t s  act ual  cost s i n r el easi ng r ecor ds,  t he 

opi ni on woul d conf l i c t  wi t h t he Publ i c Recor ds Law,  whi ch 

pr ovi des onl y f our  t asks f or  whi ch f ees may be i mposed,  not  a 

guar ant ee t hat  al l  expenses i ncur r ed by an aut hor i t y may be 

                                                 
26 WI REdat a,  310 Wi s.  2d 397,  ¶107.  

27 I d.   Wi sconsi n St at .  § 19. 35( 3) ( a)  i s not  t he onl y 
pr ovi s i on t hat  pr ovi des al l owabl e f ees.   See al so Wi s.  St at .  
§ 19. 35( 3) ( b) ,  ( c) ,  ( d) .  
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r ecover ed f r om t he r ecor d r equest er . 28  I f  t he l egi s l at ur e had 

i nt ended t o al l ow an aut hor i t y t o r ecoup al l  of  i t s  act ual  

cost s,  i t  coul d have si mpl y sai d so r at her  t han del i neat e f our  

speci f i c  t asks f or  whi ch f ees may be i mposed i n Wi s.  St at .  

§ 19. 35( 3) .   We do not  r ead Osbor n or  WI REdat a t o conf l i c t  wi t h 

or  al t er  t he Law' s pr ovi s i ons gover ni ng f ees.   

¶51 The Ci t y makes a l egi s l at i ve acqui escence ar gument  

t hat  we do not  f i nd per suasi ve.   The Ci t y ar gues t hat  Osbor n and 

WI REdat a c l ear l y hel d t hat  an aut hor i t y may r ecover  al l  t he 

act ual  cost s of  compl yi ng wi t h a publ i c r ecor ds r equest ,  and 

t hat  t he l egi s l at ur e has i mpl i c i t l y  appr oved such a st at ement  of  

l aw because i t  has not  amended t he f ee pr ovi s i ons of  t he Publ i c 

Recor ds Law i n t he 10 year s s i nce Osbor n.   Our  pr obl em wi t h t he 

Ci t y ' s ar gument  i s t wof ol d.    

¶52 Fi r st ,  as we have expl ai ned,  Osbor n and WI REdat a di d 

not  c l ear l y hol d what  t he Ci t y c l ai ms t hey di d.   Despi t e some 

                                                 
28 The pr esent  case does not  cal l  f or  us t o exami ne 

WI REdat a' s st at ement  t hat  an aut hor i t y may char ge a f ee f or  
" comput er  pr ogr ammi ng expenses or  any ot her  r el at ed expenses. "   
WI REdat a,  310 Wi s.  2d 397,  ¶107.   We not e,  however ,  t hat  cer t ai n 
comput er  pr ogr ammi ng expenses may f al l  wi t hi n " l ocat i ng"  or  
" r epr oduct i on, "  whi ch ar e al l owabl e cat egor i es of  f ees.   See 72 
Wi s.  Op.  At t ' y  Gen.  68 ( 1983)  ( OAG 19- 83) .   The pr esent  case 
al so does not  cal l  f or  us t o addr ess t he at t or ney gener al ' s  
cont ent i on t hat ,  " i n ext r eme cases, "  i t  may become di f f i cul t  t o 
" di st i ngui sh[ ]  bet ween r edact i ng di scr et e i t ems of  conf i dent i al  
i nf or mat i on f r om a l ar ger  document ,  and t he pr act i cal  necessi t y 
of  act ual l y cr eat i ng or  compi l i ng a new r ecor d f r om a mass of  
col l ect ed dat a. "   See Dep' t  of  Just i ce,  Of f i ce of  t he At t ' y  
Gen. ,  Wi sconsi n Publ i c Recor ds Law,  Wi s.  St at .  §§ 19. 31- 19. 39,  
Compl i ance Out l i ne 51 ( Aug.  2010) .   The Ci t y does not  cont end 
t hat  t he r equi r ed r edact i ons i n t he pr esent  case const i t ut ed t he 
cr eat i on of  a new r ecor d.   
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l anguage t aken out  of  cont ext ,  Osbor n and WI REdat a st and f or  t he 

pr oposi t i on t hat  t he t ext  of  Wi s.  St at .  § 19. 35( 3) ( a)  i s t o be 

r ead as i t  i s  wr i t t en.   The l egi s l at ur e' s f ai l ur e t o act  i s  not ,  

as we st at ed bef or e,  a st r ong i ndi cat i on of  t he l egi s l at ur e' s 

i nt ent ,  but  i t  i s  par t i cul ar l y weak when t he cases t o whi ch t he 

l egi s l at ur e pur por t edl y acqui esced do not  unambi guousl y st at e 

what  t he Ci t y ur ges.   

¶53 Second,  i f  l egi s l at i ve acqui escence ar gument s ar e t o 

car r y t he day i n t he pr esent  case,  t he Ci t y has no expl anat i on 

f or  t he l egi s l at ur e' s l ong- st andi ng acqui escence t o t he At t or ney 

Gener al  Opi ni on i ssued i n 1983 t hat  unequi vocal l y st at ed t hat  an 

aut hor i t y may not  i mpose a f ee f or  r edact i ng expenses. 29  

Ni net een year s passed bet ween t he At t or ney Gener al  Opi ni on and 

t hi s cour t ' s  Osbor n opi ni on i n whi ch t he l egi s l at ur e coul d have 

act ed t o al l ow aut hor i t i es t o r ecover  r edact i ng expenses,  yet  i t  

never  expanded t he f ee pr ovi s i ons.    

¶54 We make cl ear  t hat  Osbor n and WI REdat a shoul d not  be 

r ead br oadl y t o al l ow an aut hor i t y t o i mpose f ees f or  al l  

" act ual ,  necessar y and di r ect "  cost s of  compl yi ng wi t h any 

publ i c r ecor ds r equest . 30  The l egi s l at ur e car ef ul l y pr ovi ded 

t hat  an aut hor i t y may char ge a f ee not  exceedi ng t he act ual ,  

necessar y,  and di r ect  cost s of  f our  speci f i c  t asks:  ( 1)  

                                                 
29 See supr a ¶43.   

30 Taken t o i t s l ogi cal  concl usi on,  such a br oad hol di ng 
woul d al l ow an aut hor i t y t o char ge a f ee f or  t he t i me an 
at t or ney spent  r evi ewi ng a publ i c r ecor ds r equest  t o det er mi ne 
how t he aut hor i t y shoul d r espond.   No par t y  cont ends t hat  
al l owabl e f ees shoul d ext end t o t hi s st af f  t i me.   
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" r epr oduct i on and t r anscr i pt i on" ;  ( 2)  " phot ogr aphi ng and 

phot ogr aphi c pr ocessi ng" ;  ( 3)  " l ocat i ng" ;  and ( 4)  " mai l i ng or  

shi ppi ng. "   See Wi s.  St at .  § 19. 35( 3) ( a) - ( d) .    

¶55 The t i me spent  r edact i ng i nf or mat i on f r om t he 

r equest ed r ecor ds does not  f i t  i nt o t hese f our  s t at ut or y t asks.   

We decl i ne t o expand t he r ange of  t asks f or  whi ch f ees may be 

i mposed.   To do so woul d be i n di r ect  cont r avent i on of  t he t ext  

of  t he Law and our  l egi s l at i vel y i mposed dut y t o const r ue t he 

Publ i c Recor ds Law " wi t h a pr esumpt i on of  compl et e publ i c 

access. "   Wi s.  St at .  § 19. 31.    

 ¶56 We concl ude by not i ng t hat  t he l egi s l at ur e has 

pr ot ect ed t he i nt er est s of  aut hor i t i es al ong wi t h i t s st r ong 

pr ef er ence f or  publ i c access.   For  one,  as we have st r essed 

t hr oughout  t hi s opi ni on,  an aut hor i t y i s ent i t l ed t o char ge f ees 

f or  t he speci f i c  t asks set  f or t h i n Wi s.  St at .  § 19. 35,  whi ch 

r el i eves an aut hor i t y of  some of  t he f i nanci al  bur den of  

compl yi ng wi t h publ i c r ecor ds r equest s.   Al so,  f or  exampl e,  an 

aut hor i t y may r ej ect  " a r equest  f or  a r ecor d wi t hout  a 

r easonabl e l i mi t at i on as t o subj ect  mat t er  or  l engt h of  t i me. "   

Wi s.  St at .  § 19. 35( 1) ( h) .   Mor eover ,  t he Law af f or ds aut hor i t i es  

" r easonabl e l at i t ude i n t he t i me f r ame f or  t hei r  r esponses. " 31  

Char gi ng t he r equest er  f or  r edact i ng expenses,  however ,  i s  not  

per mi t t ed.      

*  *  *  *  

                                                 
31 WI REdat a,  310 Wi s.  2d 397,  ¶56.   See al so Wi s.  St at .  

§ 19. 35( 4) ( a)  ( r equi r i ng aut hor i t i es t o r espond t o publ i c 
r ecor ds r equest s " as soon as pr act i cabl e" ) .   
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¶57 The pol i cy ani mat i ng t he Publ i c Recor ds Law i s t hat  

" al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e i nf or mat i on 

r egar di ng t he af f ai r s of  gover nment . "   Wi s.  St at .  § 19. 31.   The 

l egi s l at ur e has i nst r uct ed t hat  t he Publ i c Recor ds Law " be 

const r ued i n ever y i nst ance wi t h a pr esumpt i on of  compl et e 

publ i c access. "   Wi s.  St at .  § 19. 31.  

¶58 I nt er pr et i ng t he Publ i c Recor ds Law i n l i ght  of  t he  

t ext  of  t he par t i cul ar  pr ovi s i ons at  i ssue and t he Decl ar at i on 

of  Pol i cy,  as wel l  as i n l i ght  of  pr i or  i nt er pr et at i ons of  t he 

Law by t he At t or ney Gener al  and appel l at e cour t s,  we concl ude 

t hat  t he Ci t y may not  char ge t he Newspaper  f or  t he cost s,  

i ncl udi ng st af f  t i me,  of  r edact i ng i nf or mat i on.   Such cost s do 

not  f i t  wi t hi n t he f ees set  f or t h i n Wi s.  St at .  § 19. 35( 3) ( a) -

( d) .   Accor di ngl y,  we r ever se t he or der  of  t he c i r cui t  cour t  and 

r emand t he cause t o t he c i r cui t  cour t  f or  j udgment  t o be ent er ed 

i n f avor  of  t he Newspaper .   

 By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded t o t he c i r cui t  cour t .   
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¶59 DAVI D T.  PROSSER,  J.    (concurring).  I n al l  

l i kel i hood,  t he l ead opi ni on r eaches t he cor r ect  r esul t .   I t  

st r i ct l y adher es t o t he t er ms of  t he st at ut e and shows t hat  t hi s  

const r uct i on f ol l ows a consi st ent  pat t er n of  i nt er pr et at i on 

s i nce t he ear l y 1980s.  

¶60 Nonet hel ess,  I  am j oi ni ng Just i ce Roggensack' s 

concur r ence because i t  gr aphi cal l y i l l ust r at es t he pot ent i al  

downsi de of  t hi s deci s i on and t he need f or  t he l egi s l at ur e t o 

r eexami ne t he l aw.  

¶61 The l ead opi ni on asser t s t hat ,  " The l aw al l ows an 

aut hor i t y t o i mpose f ees f or  f our  speci f i c  t asks. "   Lead op. ,  

¶35.   " The st at ut or y t ext  does not  al l ow t he i mposi t i on of  a 

br oad ar r ay of  f ees f or  any and ever y cost  i ncur r ed by an 

aut hor i t y. "   I d.    

¶62 The pl ai n i mpl i cat i on of  t hi s r ul i ng i s t hat  an 

aut hor i t y may not  char ge a f ee f or  an unenumer at ed " t ask, "  no 

mat t er  how cost l y t hat  t ask may be.   As a r esul t ,  shr ewd 

r equest er s wi l l  be abl e t o use gover nment  r esour ces t o obt ai n 

val uabl e i nf or mat i on at  l i t t l e or  no cost  so l ong as t hey ar e 

abl e t o mi ni mi ze or  avoi d t he " f our  speci f i c  t asks. "   Cf .  

WI REdat a,  I nc.  v.  Vi l l age of  Sussex,  2008 WI  69,  310 

Wi s.  2d 397,  751 N. W. 2d 736.    

¶63 We l i ve i n an i nf or mat i on age.   Taxpayer s ar e payi ng 

f or  t he accumul at i on of  vast  amount s of  dat a.   Now t axpayer s may 

have t o pay t o gi ve t hat  dat a away so t hat  ot her s can make a 

pr of i t .  
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¶64 A second i mpl i cat i on of  t he deci s i on i s  t hat  

gover nment s have been l ar gel y di sar med i n deal i ng wi t h l ar ge,  

demandi ng r equest s,  l i ke t he r equest  i n Osbor n v.  Boar d of  

Regent s of  t he Uni ver si t y of  Wi sconsi n Syst em,  2002 WI  83,  254 

Wi s.  2d 266,  647 N. W. 2d 158.   The l ead opi ni on has no answer  on 

how t o deal  wi t h t hi s s i t uat i on.  

¶65 Ther e can be no di sput e t hat  publ i c r ecor ds r equest s 

can be hi ghl y  sal ut ar y and may expose def i c i enci es and 

shor t comi ngs i n publ i c per f or mance.   But  some publ i c r ecor ds 

r equest s may har ass publ i c of f i c i al s or  uni t s  of  gover nment .   

Thi s r eal i t y i s sel dom acknowl edged.   The abi l i t y  t o i mpose 

char ges r ef l ect i ng t he act ual  cost  of  compl i ance has somet i mes 

ser ved as a br ake on mal i c i ous,  f r i vol ous,  or  unr easonabl e 

r equest s.   To some ext ent ,  t he cour t  r emoves t hi s br ake.  

¶66 The cour t ' s  deci s i on changes t he dynami cs of  t he 

publ i c r ecor ds l aw.   I  j oi n Just i ce Roggensack i n aski ng t he 

l egi s l at ur e t o r evi s i t  t he l aw t o consi der  t he r ami f i cat i ons of  

t he cour t ' s  deci s i on.  

¶67 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶68 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Whi l e I  

agr ee wi t h t he l ead opi ni on t hat  t her e i s no expr ess pr ovi s i on 

i n t he Publ i c Recor ds Law t hat  addr esses an aut hor i t y ' s abi l i t y  

t o char ge f or  t he t i me i nvol ved i n separ at i ng t he conf i dent i al  

por t i on of  a publ i c r ecor d pur suant  t o t he di r ect i ve of  Wi s.  

St at .  § 19. 36( 6) ,  I  do not  j oi n t he l ead opi ni on,  but  wr i t e i n 

concur r ence t o not e t hat  t he cour t ' s  deci s i on wi l l  l i kel y r esul t  

i n one of  t wo scenar i os:   ( 1)  t axpayer s wi l l  be r equi r ed t o pay 

f or  t he st at ut or i l y  r equi r ed separ at i on of  vol umi nous publ i c 

r ecor d r equest s,  r at her  t han t he per son who wi l l  r ecei ve and use 

t he r ecor ds;  or  ( 2)  publ i c r ecor d r equest s wi l l  go unmet  due t o 

a l ack of  necessar y per sonnel  t o do t he separ at i ons,  whi l e at  

t he same t i me cont i nui ng t o car r y on t he nor mal  oper at i ons of  

t he cust odi al  aut hor i t y.    

¶69 Fundament al l y,  t hi s case i mpl i cat es publ i c pol i cy 

choi ces:   whet her  t axpayer s or  r ecor d r equest er s shoul d bear  t he 

f i nanci al  bur den of  st at ut or y r ecor d separ at i ons,  and whet her  

t he cost s associ at ed wi t h vol umi nous r ecor d r equest s shoul d be 

addr essed i n a manner  di f f er ent  f r om t hat  empl oyed f or  r equest s 

of  onl y a f ew publ i c r ecor ds.   Ther ef or e,  al t hough I  am awar e of  

and concer ned f or  t he s i gni f i cant  cost s and per sonnel  

depl oyment s t hat  vol umi nous r ecor d r equest s can i mpose on 

aut hor i t i es who ar e subj ect  t o publ i c r ecor d r equest s and who 

may be oper at i ng wi t h di mi ni shed r evenues and per sonnel ,  

addr essi ng t hose concer ns i s a l egi s l at i ve f unct i on,  not  a 

f unct i on pr oper l y under t aken by t he cour t s.   Accor di ngl y,  I  

r espect f ul l y concur .   
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I .   BACKGROUND 

¶70 The Mi l waukee Jour nal  Sent i nel ,  t hr ough t wo of  i t s 

r epor t er s,  r equest ed vol umi nous publ i c r ecor ds.   One r epor t er  

r equest ed 2, 312 r ecor ds,  and t he ot her  r epor t er  r equest ed al l  

i nci dent  r epor t s and di spat ch r ecor ds r el at i ng t o sexual  

assaul t s f or  an ent i r e year .   Al l  r ecor ds r equest ed cont ai ned 

conf i dent i al  i nf or mat i on t hat  Wi s.  St at .  § 19. 36( 6)  r equi r ed t he 

Mi l waukee Pol i ce Depar t ment  t o separ at e out  bef or e f ul f i l l i ng 

t he Jour nal  Sent i nel ' s  r ecor d r equest . 1   

¶71 The Ci t y est i mat ed t hat  i t  woul d be r equi r ed t o expend 

appr oxi mat el y $5, 600 i n st af f  t i me r edact i ng t he r ecor ds 

r equest ed i n or der  t o separ at e out  conf i dent i al  i nf or mat i on i n 

compl i ance wi t h Wi s.  St at .  § 19. 36( 6) .   The Jour nal  Sent i nel  

r ef used t o pay and i nst ead br ought  sui t  i n Mi l waukee Count y 

Ci r cui t  Cour t .    

¶72 The ci r cui t  cour t  agr eed t hat  t he Ci t y had t he r i ght  

t o r equest  payment  f or  t he st af f  t i me r equi r ed t o separ at e 

conf i dent i al  i nf or mat i on cont ai ned wi t hi n t he r equest ed publ i c 

r ecor ds.   The l ead opi ni on r ever ses t he ci r cui t  cour t ' s  deci s i on 

because t he Publ i c Recor ds Law i s s i l ent  i n r egar d t o who i s t o 

bear  t he f i nanci al  bur den of  compl yi ng wi t h Wi s.  St at .  

                                                 
1 Wi sconsi n St at .  § 19. 36( 6)  pr ovi des:    

 Separ at i on of  i nf or mat i on.   I f  a r ecor d cont ai ns 
i nf or mat i on t hat  i s subj ect  t o di scl osur e under  s.  
19. 35( 1) ( a)  or  ( am)  and i nf or mat i on t hat  i s not  
subj ect  t o such di scl osur e,  t he aut hor i t y havi ng 
cust ody of  t he r ecor d shal l  pr ovi de t he i nf or mat i on 
t hat  i s subj ect  t o di scl osur e and del et e t he 
i nf or mat i on t hat  i s not  subj ect  t o di scl osur e f r om t he 
r ecor d bef or e r el ease.  
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§ 19. 36( 6) ,  and because t he l ead opi ni on concl udes t hat  

assessi ng t hose cost s t o t he r equest er  may i nt er f er e wi t h publ i c 

r ecor d r equest s. 2   

I I .   DI SCUSSI ON 

¶73 When t he l egi s l at ur e enact ed t he Publ i c Recor ds Law,  

i t s goal  was t o pr ovi de publ i c access t o r ecor ds t hat  woul d 

assi st  t he publ i c i n becomi ng an " i nf or med el ect or at e. "   Wi s.  

St at .  § 19. 31;  Mi l waukee Jour nal  Sent i nel  v.  Wi s.  Dep' t  of  

Admi n. ,  2009 WI  79,  ¶52,  319 Wi s.  2d 439,  768 N. W. 2d 700.   I n 

or der  t o f aci l i t at e t hi s goal ,  t he l egi s l at ur e cr eat ed a 

" pr esumpt i on of  compl et e publ i c access. "   I d.   Accor di ngl y,  

st at ut or y i nt er pr et at i on i n r egar d t o a Publ i c Recor ds Law 

r equest  i s conduct ed wi t h compl et e publ i c access as t he st ar t i ng 

poi nt ,  and any const r uct i on t hat  l i mi t s publ i c access i s  

pr obl emat i c.   Schi l l  v .  Wi s.  Rapi ds Sch.  Di st . ,  2010 WI  86,  

¶217,  327 Wi s.  2d 572,  786 N. W. 2d 177 ( Roggensack,  J. ,  

di ssent i ng) .   

¶74 The l ead opi ni on' s deci s i on t oday i s dr i ven by t hose 

pol i c i es t hat  t he l egi s l at ur e ar t i cul at ed i n t he Publ i c Recor ds 

Law.   However ,  t he st at ut es enact ed t o f ur t her  t hose pol i c i es 

i ndi cat e t hat  t he l egi s l at ur e di d not  ant i c i pat e vol umi nous 

publ i c r ecor d r equest s such as t hose t hat  t he Jour nal  Sent i nel  

and ot her s have made r ecent l y.   One not abl e demonst r at i on t hat  

t he l egi s l at ur e di d not  cont empl at e such r equest s i s t hat  t he 

st at ut or y r ef er ences t o t he dol l ar  amount s of  t he cost s t hat  

wer e ant i c i pat ed ar e ver y l ow.    

                                                 
2 Lead op. ,  ¶5.  



No.   2011AP1112. pdr  

 

4 
 

¶75 For  exampl e,  Wi s.  St at .  § 19. 35( 3) ( c)  per mi t s an 

aut hor i t y t o i mpose a f ee f or  l ocat i ng a r ecor d " i f  t he cost  i s 

$50 or  mor e, "  and par a.  ( 3) ( f )  per mi t s an aut hor i t y t o r equi r e a 

r equest er  t o pr epay f or ,  " any f ee or  f ees i mposed under  t hi s 

subsect i on i f  t he t ot al  amount  exceeds $5. "   That  a cost  of  $50 

i n st af f  t i me i s  suf f i c i ent  t o t r i gger  a char ge t o a r equest er  

and a $5 f ee i s  suf f i c i ent  f or  an aut hor i t y ' s r i ght  t o r equi r e 

pr epayment  by a r equest er  i ndi cat e t hat  t he l egi s l at ur e di d not  

consi der  vol umi nous r ecor d r equest s such as t he Jour nal  Sent i nel  

and ot her s have made,  wher e t he cost s t o t he cust odi al  

aut hor i t i es ar e i n t he t housands of  dol l ar s.    

¶76 Al t hough t he l egi s l at ur e di d gi ve some consi der at i on 

t o cost s t hat  an aut hor i t y i s l i kel y t o encount er  when compl yi ng 

wi t h a publ i c r ecor d r equest ,  Wi s.  St at .  § 19. 35( 3)  enumer at es 

t he t asks f or  whi ch an aut hor i t y may char ge t he r equest er .   

However ,  t he separ at i on cost s t hat  ar e gener at ed by Wi s.  St at .  

§ 19. 36( 6) ' s r equi r ement  t hat  conf i dent i al  i nf or mat i on be 

del et ed f r om publ i c r ecor ds bef or e t he r ecor ds ar e pr ovi ded t o a 

r ecor d r equest er  ar e not  ment i oned.   I n addi t i on,  § 19. 36( 6) ,  

i t sel f ,  does not  addr ess who i s t o bear  t he cost s of  separ at i on 

t hat  § 19. 36( 6)  r equi r es aut hor i t i es t o under t ake.   

¶77 However ,  separ at i on cost s can be ext ensi ve.   For  

exampl e,  a r evi ew of  t he br i ef s f i l ed i n anot her  publ i c r ecor ds 

case,  Osbor n v.  Boar d of  Regent s of  t he Uni ver si t y of  Wi sconsi n 

Syst em,  2002 WI  83,  254 Wi s.  2d 266,  647 N. W. 2d 158,  shows t hat  

t he publ i c r ecor d r equest s made t o t he Uni ver si t y r equi r ed 

separ at i on of  i nf or mat i on i n 450, 000 r ecor ds.   I n or der  t o 
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pr ovi de separ at ed Uni ver si t y r ecor ds,  a Uni ver si t y empl oyee 

woul d,  at  a mi ni mum,  be r equi r ed t o copy each r ecor d and t hen 

r edact  i t  t o bl ock out  i nf or mat i on t hat  i s of  a conf i dent i al  

nat ur e.   I f  a Uni ver si t y empl oyee coul d make copi es of  t he 

450, 000 r ecor ds and t hen do t he necessar y separ at i on i n 5 

mi nut es per  r ecor d,  2, 250, 000 mi nut es or  37, 500 hour s or  4, 687. 5 

ei ght - hour  days woul d be r equi r ed t o compl et e t he t asks 

necessar y t o compl y wi t h Mr .  Osbor n' s publ i c r ecor d r equest s.    

¶78 I f  we assume t hat  t he Uni ver si t y  empl oyees assi gned t o 

t hi s t ask ear n $10/ hour  i n sal ar y and f r i nges,  pr ovi di ng t he 

separ at ed r ecor ds woul d cost  t he Uni ver si t y $375, 000. 3   

¶79 I  don' t  know what  occur r ed i n Osbor n af t er  t he case 

was hear d her e.   However ,  i f  i t  i s  st i l l  ongoi ng,  because t he 

Publ i c Recor ds Law i s s i l ent  about  who shoul d bear  t he f i nanci al  

bur den of  t he r ecor d separ at i on t hat  Wi s.  St at .  § 19. 36( 6)  

r equi r es,  and gi ven t he opi ni ons t oday,  i t  i s  possi bl e t hat  t he 

Uni ver si t y may i ncur  $375, 000 i n expense i n or der  t o compl y wi t h 

Mr .  Osbor n' s Publ i c Recor ds Law r equest .   The Uni ver si t y wi l l  

pass t hi s $375, 0000 on t o t he t axpayer s of  Wi sconsi n or  t o t he 

st udent s who mat r i cul at e at  t he Uni ver si t y,  wi t hout  any 

                                                 
3 The exampl e of  $10/ hour  i n sal ar y and f r i nges i s mor e t han 

l i kel y t oo l ow,  but  I  use i t  as an exampl e t o gi ve some i dea 
about  t he cost s t hat  ar e ar i s i ng under  publ i c r ecor d r equest s.  
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par t i c i pat i on by t he r equest er  of  t he r ecor ds.   Thi s i s a 

pr obl em t hat  t he l egi s l at ur e needs t o consi der . 4  

¶80 The Uni ver si t y of  Wi sconsi n l i kel y coul d meet  t he 

r equest s Mr .  Osbor n made.   On t he ot her  hand,  i f  a smal l  

muni ci pal i t y wi t h onl y one empl oyee i s t he aut hor i t y t hat  

r ecei ves a vol umi nous publ i c r ecor ds r equest  r equi r i ng st at ut or y  

separ at i on of  i nf or mat i on,  i t  i s l i kel y t hat  no i nf or mat i on wi l l  

be pr ovi ded because compl i ance wi l l  be beyond t he capaci t y of  

t he aut hor i t y.   See Geor ge v.  Recor d Cust odi an,  169 Wi s.  2d 573,  

578,  485 N. W. 2d 460 ( Ct .  App.  1992)  ( concl udi ng t hat  a cust odi an 

has t he di scr et i on t o deny a publ i c r ecor ds r equest  i f  t he 

r easons f or  deni al  ar e suf f i c i ent  t o out wei gh t he st r ong publ i c 

pol i cy f avor i ng di scl osur e) .   Deni al  of  access based on t he 

subst ant i al  bur den a vol umi nous r equest  can cr eat e f or  an 

aut hor i t y may be a r easonabl e exer ci se of  di scr et i on;  however ,  a 

deni al  al so woul d cut  di r ect l y agai nst  t he access t hat  t he 

l egi s l at ur e sought  t o achi eve by t he Publ i c Recor ds Law.   Wi s.  

St at .  § 19. 31.  

¶81 Accor di ngl y,  i t  woul d be hel pf ul  i f  t he l egi s l at ur e 

wer e t o r evi s i t  t he cost  i ssues t hat  have become pr omi nent  i n 

publ i c r ecor d r equest s and det er mi ne whet her  t he t axpayer s 

shoul d bear  t he f ul l  f i nanci al  bur den f or  publ i c r ecor d r equest s 

                                                 
4 The l egi s l at i ve hi st or y of  t he Publ i c Recor ds Law 

i ndi cat es t hat  t he l evel  of  demand f or  r ecor d access " i s unknown 
and not  pr edi ct abl e wi t hout  some act ual  exper i ence. "   See Fi scal  
Est i mat e,  1981 S. B.  250 ( Dep' t  of  Admi n. ,  6/ 22/ 81) ,  i n t he 
Dr af t i ng Fi l e f or  ch.  335,  Laws of  1981.   Ther ef or e,  i t  appear s 
t he l egi s l at ur e may have been awar e t hat  i t  woul d have t o 
r evi s i t  t he Publ i c Recor ds Law i n r egar d t o t he cost s i t  woul d 
gener at e f or  t he aut hor i t i es subj ect  t o i t .   
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or  whet her  r equest er s shoul d be act i ve par t i c i pant s i n t he cost  

i nvol ved i n r equi r ed r ecor d separ at i ons.  

I I I .   CONCLUSI ON 

¶82 The cour t ' s  deci s i on t oday wi l l  l i kel y r esul t  i n one 

of  t wo scenar i os:   ( 1)  t axpayer s wi l l  be r equi r ed t o pay f or  t he 

st at ut or i l y  r equi r ed separ at i on of  vol umi nous publ i c r ecor d 

r equest s,  r at her  t han t he per son who wi l l  r ecei ve and use t he 

r ecor ds;  or  ( 2)  publ i c r ecor d r equest s wi l l  go unmet  due t o a 

l ack of  necessar y per sonnel  t o do t he separ at i ons and cont i nue 

t o car r y on t he nor mal  oper at i ons of  t he cust odi al  aut hor i t y.    

¶83 Fundament al l y,  t hi s case i mpl i cat es publ i c pol i cy 

choi ces:   whet her  t axpayer s or  r ecor d r equest er s shoul d bear  t he 

f i nanci al  bur den of  st at ut or y r ecor d separ at i ons,  and whet her  

t he cost s associ at ed wi t h vol umi nous r ecor d r equest s shoul d be 

addr essed i n a manner  di f f er ent  f r om t hat  empl oyed f or  r equest s 

of  onl y a f ew publ i c r ecor ds.   Ther ef or e,  al t hough I  am awar e of  

and concer ned f or  t he s i gni f i cant  cost s and per sonnel  

depl oyment s t hat  vol umi nous r ecor d r equest s can i mpose on 

cust odi al  aut hor i t i es who ar e subj ect  t o publ i c r ecor d r equest s 

and who may be oper at i ng wi t h di mi ni shed r evenues and per sonnel ,  

addr essi ng t hose concer ns i s a l egi s l at i ve f unct i on,  not  a 

f unct i on pr oper l y under t aken by t he cour t s.   Accor di ngl y,  I  

r espect f ul l y concur .   

¶84 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER,  ANNETTE KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n 

t hi s concur r ence.  
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