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11 ANN WALSH BRADLEY, J. The petitioners, Mrilyn M

Brown (Brown) and Delores M Schwartz (Schwartz),

a published opinion of the court of appeals

seek review of

affirmng the
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circuit court's grant of summary judgnent in favor of the
def endant s, di sm ssing Parnell P. Burditt (Burditt), t he
Okauchee Fire Departnent (OFD), and their insurers.® Brown and
Schwartz conmmenced an action alleging that Burditt, a vol unteer
firefighter and a nenber of the OFD, negligently caused their
injuries when he drove his vehicle through a red stop signa
into an intersection, where it collided with a vehicle carrying
Brown and Schwart z. The circuit court granted summary judgnent
dism ssing Burditt, the OFD, and their insurers on the grounds
that Burditt is shielded by public officer inmmunity and that his
acts do not fall wthin the mnisterial duty exception to that
i mmunity.

12 Brown and Schwartz argue that Burditt was not acting
within the scope of his enploynent as a volunteer firefighter
when the collision occurred, thus placing him outside the class
of i ndi vi dual s subj ect to public of ficer i mmunity.
Additionally, they argue that because Burditt acted contrary to
a mnisterial duty to stop at the red stop signal, his acts fal
within the mnisterial duty exception to public officer
i mmunity.

13 We conclude that Burditt was acting within the scope
of his enploynent when the collision occurred. Accordi ngly, he
is wthin the class of individuals that my be shielded by

public officer inmmunity.

' Brown v. Acuity, 2012 W App 66, 342 Ws. 2d 236, 815
N.W2d 719, affirmng the circuit court for Wukesha County,
Donald J. Hassin, J., presiding.
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14 However, we further conclude that Burditt 1is not
entitled to public officer imunity because his acts in
proceedi ng through the red stop signal w thout an audi ble signal
violated a clear mnisterial duty. He therefore falls wthin
that exception to public officer imunity. The "rules of the
road" statutes codified at Chapter 346 of the Wsconsin Statutes
required Burditt to stop at the red stop signal because his
vehicle | acked an audi ble signal. Because Burditt's acts fall
within the mnisterial duty exception to public officer
immunity, he is not shielded by imunity and sunmary judgnent is
not appropri ate. Accordingly, we reverse the court of appeals
and remand for further proceedings.

I

15 The material facts of this case are undisputed. On
June 8, 2008, a dark and rainy evening, Burditt was driving his
truck on his way to the OFD fire station when he cane to an
intersection wth a four-lane divided highway. It was
approximately 10:20 p.m, and Burditt was responding to an
energency call issued by the OFD. The OFD is organized as a
non-stock corporation and serves several conmunities in the area
around GCkauchee, W sconsin. Burditt has been a nenber of the
OFD since 2002. Burditt served as a Lieutenant volunteer
firefighter and Enmergency Medical Services (EM5) Service
Director with the OFD.

16 When Burditt reached the intersection, he encountered
a red stop signal and accordingly he brought his truck to a
stop. Hi's truck had three flashing lights activated, but it had

3
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no audible signal.? Burditt looked to his left into the
sout hbound | anes of the intersecting road and saw that there was
no oncomng traffic comng from that direction, so he proceeded
through the red stop signal into the mddle of the intersection.

17 Burditt stopped his truck again at the nedian between
the northbound and southbound |anes of the intersecting road
He looked to the right into the northbound |anes. Seeing a
vehicle comng, he waited for the other vehicle to pass through
the intersection. However, just prior to reaching the
intersection, the other vehicle pulled over to the side of the
road and st opped.

18 After seeing the other vehicle pull over, Burditt
proceeded across the northbound |anes, still against the red
stop signal. A third vehicle that had been traveling behind the
vehicle that pulled over collided with Burditt's vehicle as he
was crossing the northbound | anes. He did not see the vehicle
that collided wth his truck. Burditt |ater acknow edged that
he had no authority to proceed against the red stop signal,
calling it a "poor decision."

19 As indicated, Burditt was on the road on the evening

of June 8 in response to the OFD s energency call for

2 0ne revolving red light was located on the vehicle's
center dash, another flashing light was |ocated on the vehicle's
driver side, and a strobe light was nounted on the passenger-
si de vi sor.
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assi st ance. 3 The OFD uses a system of pagers to dispatch
energency calls to volunteer firefighters. When the vol unteer
firefighters receive the call on their pagers, they decide if
they can respond. |In nost cases, responding to a call initially
means |eaving from hone, work, or sone other |location and
traveling to the fire station. For calls that are related only
to EMS, the volunteer firefighters respond directly to the scene
of the energency.

110 The call that was issued on June 8 was not an EMS-only
call, and therefore Burditt was traveling to the fire station.
The means and nethods by which Burditt traveled to the station
were left up to him

11 The OFD exercises no control over how vol unteer
firefighters choose to travel to the fire station when
responding to a call. Variables of travel such as route, speed,
and the type of vehicle used to travel to the fire station are
left entirely to the volunteer firefighters.

12 When the volunteer firefighters arrive at the station
on an energency call, generally they are expected to obtain the
needed equipnment for responding to the energency. Once
equi pped, the volunteer firefighters then travel to the scene of
t he energency. Assignnents in responding to the energency are

normal Iy given en route to the call.

3 The emergency later turned out to be a flooded basenent.
However, Burditt did not know the call was for a flooded
basenment when he received it—he received only a nmessage on his
OFD-i ssued pager that an energency was taking pl ace.
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113 The OFD procedures are collected in a set of Standard
OQperating Quidelines that are set forth by the OFD. One such
gui del i ne governs the manner in which volunteer firefighters may
utilize personal vehicles to respond to calls:

S.0G 300.0

Goal : Provide a guideline for the operation of notor
vehi cl es.

Use of Personal Vehicles
A) Menbers may have energency lights only

B) Menbers vehicles used to respond to alarns are not
covered by the Ckauchee Fire Departnent

C) Unless authorized, energency lights wll not be
used, if responding nore than 15 mnutes f[rom the
fire station. Red lights may be used only when
responding to an alarm for OKFD, unless authorized by
ol.C

No warning device wll automatically grant you the

right of way!
Another guideline states that "Wsc. Statute 346.03" is an
"Applicable State Statute[]" for energency vehicles and that

guideline remnds the volunteer firefighters that they "are
responsible to operate within these guidelines” when operating
vehicles for the OFD

114 Oficers of the OFD are expected to carry pagers
twenty-four hours a day, seven days a week. Wen a call to
respond to an enmergency goes out, the officers are expected to

respond to the energency if available. From the tinme of

di spatch until the tinme that an emergency call ends, Burditt and
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ot her menbers of the OFD are obligated to follow the orders of
their conmandi ng of ficers.

115 Brown and Schwartz were passengers in the vehicle that
collided with Burditt's truck. They commenced this action,
alleging that Burditt negligently caused their injuries. The
allegations in the conplaint are brief and are set forth in

rel evant part as foll ows:

On June 8, 2008, in Wukesha County, Wsconsin, a
nmot or vehicle collision occurred involving autonobiles
being driven by defendant, Parnell Burditt, who was
responding to a volunteer fire call with the Ckauchee
Fire Departnent and struck the autonobile being driven
by Frank V. Brown. Plaintiffs, Marilyn M Brown and
Delores M Schwartz were passengers in the vehicle
operated by Frank V. Brown.

[] The negligence of defendant, Parnell Burditt, was a
substantial factor causing the collision.

116 Burditt noved for summary judgnment, arguing that he
was acting within the scope of his enploynent with the OFD when
he was responding to the call and traveling to the fire station,

and that he was therefore shielded by public officer immnity.?

* Under Ws. Stat. § 893.80(4), public officers are inmmune
from liability for certain acts. The statute provides as
fol |l ows:

(4) No suit nay be brought against any volunteer fire
conpany organi zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployees nor may any suit be
brought against such corporation, subdi vi sion or
agency or volunteer fire <conpany or against its
officers, officials, agents or enployees for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.



No. 2011AP0583

Additionally, he contended that his acts in proceeding through
the intersection were discretionary, and as a result, he did not
fall within the mnisterial duty exception to public officer
I nuni ty. In response, Brown and Schwartz argued that Burditt
was not entitled to immnity because he was not acting within
the scope of his enploynent when the accident occurred and that
his acts were contrary to a mnisterial duty to stop at the red
stop signal.

17 In addressing the notion, the circuit court considered
first whether Burditt was acting in the scope of his enploynent
at the tinme the collision occurred. It determned that "the
mnute that . . . he's responding to the circunstances of the
energency, whether he goes to the firehouse, the scene of the
notor vehicle accident, the crisis . . . it's occurring wthin
the scope of the wunbrella covered by the Okauchee Fire
Depart nent, [and] he is acting wthin the scope of his
enpl oynent . "

118 It addressed next whether Burditt acted contrary to a
m nisterial duty when he proceeded through the red stop signal.
The circuit court explained that the act of going through the
red stop signal requires discretion, "one to operat[e] the
vehicle, two [to] put your foot on the accelerator, and three
[to] drive your car through the intersection.” It distinguished
a duty to "obey traffic laws" from a mnisterial duty, and
ultimately concluded that the duties inposed on Burditt in this

case were not mnisterial. As a result, the circuit court
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granted sunmmary judgnment dism ssing Burditt and his insurer from
t he case.

119 The OFD subsequently noved for summary |udgnent,
arguing that the circuit court's rationale for dismssing
Burditt fromthe action entitled it also to imunity and to the
same relief. The ~circuit court granted summary judgnent
dismssing OFD and its insurer from the case "for the sane
reasons"” that it dism ssed Burditt and his insurer.

20 The <court of appeals affirnmed the <circuit court.

Brown v. Acuity, 2012 W App 66, 342 Ws. 2d 236, 815 N Ww2d

719. Addressing first whether Burditt was within the scope of
his enpl oynent, the court of appeals determned that Burditt's
relationship with the OFD is "nontraditional." Id., 19 |t
observed t hat al t hough Burditt chooses t he node of
transportation and the route he will take once a call cones in
"it 1s the OFD that decides when a call goes out and to whom"™
Id. The court of appeals opined that volunteer firefighters

"are actuated by a purpose to serve the fire departnent fromthe

nmoment they choose to respond to an energency call.” | d.
Utimately, it concluded that Burditt was acting wthin the
scope of his enploynent while en route to the fire station. Id.

21 Turning to addr ess whet her Burditt's acts in
proceeding through the red stop signal were contrary to a
mnisterial duty, the court of appeals determned that the
mni sterial duty exception to public officer inmmunity does not
apply. It concluded that although Burditt undisputedly "failed
to neet" the standard set forth in Ws. Stat. 8§ 346.03(3) (2009-

9
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10)° requiring an audible and visual signal when proceeding
through a red stop signal, that failure nerely "subjected hinf]
to the penalty for violating" the statute and did not render the
duty to conply mnisterial. 1d., 118

[

22 In this case, we are called upon to review the opinion
of the court of appeals that affirmed the circuit court's grant
of summary judgnent in favor of the defendants. The circuit
court dismssed Burditt, the OFD, and their insurers because of

its conclusion that Burditt is shielded by public officer

® All subsequent references to the Wsconsin Statutes refer
to the 2009-10 version unless otherw se indicated. W sconsin
Stat. 8 346.03(3) provides as follows:

(3) The exenption granted the operator of an
aut hori zed energency vehicle by sub. (2)(a) applies
only when the operator of the vehicle is giving visual
signal by neans of at |east one flashing, oscillating
or rotating red light except that the visual signal
given by a police vehicle may be by neans of a blue
light and a red light which are flashing, oscillating
or rotating, except as otherwise provided in sub.
(4m. The exenptions granted by sub. (2)(b), (c) and
(d) apply only when the operator of the energency
vehicle is giving both such visual signal and also an
audi bl e signal by nmeans of a siren or exhaust whistle,
except as otherw se provided in sub. (4) or (4m

The requirenents set forth in Ws. Stat. § 346.03(3)
qualify a grant of privilege to the operator of an authorized
energency vehicle to "[p]roceed past a red or stop signal or
stop sign, but only after slowing down as may be necessary for
safe operation.” Ws. Stat. § 346.03(2)(b).

10
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imunity.® Summary judgnent is appropriate when there is no
genuine issue as to any material fact and the noving party is
entitled to a judgnent as a nmatter of [|aw Ws. Stat.
8§ 802.08(2). Here, the material facts are undisputed and the
resolution of the case ultimately turns on questions of |aw

123 The first question presented is whether Burditt falls
within a class of individuals who may be shielded by public
officer immunity because he was acting wthin the scope of his
enpl oynent as a volunteer firefighter at the tinme the accident
occurr ed. Whet her Burditt was acting within the scope of his
enpl oynent given the wundisputed material facts presents a
guestion  of law that we review independently of t he

determnations of the circuit court and the court of appeals

® The OFD and its insurer argue that Burditt is, and
therefore that they are, shielded by inmmunity. Addi tionally,
they echo Burditt's argunment that Burditt was within the scope
of his enploynent at the tinme of the collision.

The OFD and its insurer appear to advance these positions
because they additionally contend that Burditt's insurer is the
primary insurer under Ws. Stat. § 895.46, a statute that sets
forth indemification criteria for governnental entities when

public officers becone liable for acts conmtted within the
scope of their enploynent. They reason that if Burditt was
within the scope of his enploynment and not inmmune, the
limtation on damages set forth in Ws. Stat. § 893.80(3)
applies to any damages that are awarded. Thus, any potentia
damages would fall wthin the liability limts of Burditt's

insurance policy and they would not be responsible for any
damages.

The questions concerning the OFD's ultinmate liability and
whet her there are statutory limtations on any danages that may
be awarded are outside the scope of our review and we do not
address them

11
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See A son v. Connerly, 156 Ws. 2d 488, 494-95, 457 N.W2d 479

(1990) .

124 |If we determne that Burditt was acting within the
scope of his enploynent as a volunteer firefighter, we nust then
determ ne whether Burditt's acts in proceeding through a red
stop signal fall within the mnisterial duty exception to public
officer immnity. Whet her the mnisterial duty exception to
public officer imunity applies to undisputed facts presents a
question  of |l aw that we review independently of t he
determ nations of the circuit court and the court of appeals.

Pries v. MMIlon, 2010 W 63, 119, 326 Ws. 2d 37, 784 N W2d

648.
11

125 We first address whether Burditt was acting within the
scope of his enploynent at the tinme of the collision. Burditt
argues that he was acting as a volunteer firefighter from the
nmoment he chose to respond to the call and began to travel to
the fire station. He contends that this case differs from a
typical comruter case and therefore the general rule set forth

in DeRuyter v. Ws. Elec. Power Co., 200 Ws. 2d 349, 546 N W2d

534 (Ct. App. 1996) stating that an enployee is not acting
within the scope of his enploynent when going to and from a
given place of enpl oynent does not apply under t hese
circunstances. Because he was nerely acting within the scope of

his enpl oynent, Burditt contends that he falls within the class

12
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of individuals to which public officer imunity applies.’” Thus,
the ultimate aim of our inquiry into whether Burditt acted
within the scope of his enploynment is to determ ne whether he
falls within the class of individuals who nmay be shielded by
public officer inmmunity.

126 We begin that inquiry by examning DeRuyter to
determ ne whether it sets forth an analytical framework for the
present case. In that case, an individual was driving from his
home to a vocational training session at his enployer's centra
training center. DeRuyter, 200 Ws. 2d at 355. Wi | e
traveling, he lost control of his vehicle and caused a tanker
filled with jet fuel to jackknife, roll down an enbanknent, and
burst into flames, killing its driver. 1d. at 355-56.

127 Two civil actions were comenced after the accident,
and both alleged that the driver was acting within the scope of

his enploynent wth Wsconsin Electric when the accident

occurred. ld. at 356. The allegations were advanced in order
to render Wsconsin Electric vicariously |liable through the
doctrine of respondeat superior. 1d. at 358-59.

" Public officer imunity applies "regardl ess of whether the
public [officer] is enployed by the state or by a political
subdi vision of the state,” such as a mnunicipality. Kierstyn v.

Racine Unified School Dist., 228 Ws. 2d 81, 89, 596 N W2d 417
(1999). Although the OFD is organized as a non-stock
corporation and not as a fire conpany under Chapter 213 of the
W sconsin statutes, it is considered a government subdivision or
agency for the purposes of an imunity analysis. See Mllenthin
v. Berger, 2003 W App 126, 119, 15, 265 Ws. 2d 575, 666 N W 2d
120 (a fire departnment that is a non-stock corporation is
considered a governnent subdivision or agency for the purposes
of Ws. Stat. 8§ 893.80(4)).

13
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28 The court of appeals, in concluding that the driver
was not acting within the scope of his enploynment, noted that
the "touchstone of scope-of-enploynent issues . . . is enployer
control over the enployee." Id. at 360. It set forth as a
"general maxim' in commuter cases that where an enpl oyee works
for another at a given place of enploynent, and lives at hone or
boards hinself, "it is the business of the enployee to present
himsel f at the place of enploynment, and the relation of master
and servant does not exist while he is going between his hone
and place of enploynment.” 1d. at 361. Therefore, under those
circunstances, only when the enployer "exercises control over
the nethod or route of the enployee's travel to or fromwork can
t he enpl oyee be said to be acting within his or her enploynent."?®
Id. The DeRuyter court focused on enployer control in the

commut i ng context because "w thout such control, the enployee is

not actuated by a purpose to serve the enployer . . . but is
solely pronoting the enployee's 'own convenience.'" |Id. at 361-
62.

129 Thus, the DeRuyter court's wultimate focus was on
whet her the enployee is actuated by a purpose to serve the
enpl oyer. | d. O her scope of enploynent cases |ikew se focus

on that sanme requirenent. For exanple, in Oson v. Connerly,

8 See also Murray v. Travelers Ins. Co., 229 Ws. 2d 819,
827, 601 N.W2d 661 (Ct. App. 1999) ("DeRuyter determ ned that
an enployer could be held vicariously liable for the negligent
acts of an enployee when comuting only if the enployer
exercised control over the nethod or route of the enployee's
travel .").

14
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156 Ws. 2d 488, 457 N.W2d 479 (1990), this court addressed a
scope- of - enpl oynent question ari sing under W' s. St at .
§ 895.46(1)(a), a public officer indemification statute.®

130 In dson, a faculty menber argued that he was acting
within the scope of his enploynent when he negligently caused
injury to a nedical assistant, making the State responsible for
t he damages and costs entered against him pursuant to Ws. Stat.
8 895.46(1)(a). ld. at 496. The dson court surveyed other
scope of enploynent cases arising in different contexts to
determ ne whether the faculty nenber was acting within the scope
of his enploynent. Id. at 496-97. It stated that this court
has "al ways deened significant the enployee's intent at the tine
the acts in question were conmmtted.” |1d. at 497-98.

131 Utimtely, the Odson court determned that there is
no requirenment that serving the enployer be the enployee's "only

purpose or even the enployee's primary purpose.” Id. at 499.

® Wsconsin Stat. 895.46(1)(a) provides as follows, in
rel evant part:

(1)(a) If the defendant in any action or special
proceeding is a public officer or enployee and is
proceeded against in an official capacity or is
proceeded against as an individual because of acts
commtted while carrying out duties as an officer or
enpl oyee and the jury or the court finds that the
defendant was acting within the scope of enploynent,
the judgnent as to damages and costs entered against
the officer or enployee, except as provided in s.
146.89(4), in excess of any insurance applicable to
the officer or enployee shall be paid by the state or
political subdivision of which the defendant is an
of ficer or enpl oyee.

15
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Rat her, an enployee's conduct is not within the scope of his
enploynment if "it is too little actuated by a purpose to serve
the enployer or if it is notivated entirely by the enployee's
own purposes.” |d. at 499-500.

132 Here, as in other contexts, the focus of our inquiry

must |ikewi se center on whether an enployee is actuated by a
purpose to serve his enployer. However, a different analysis
from the one set forth in DeRuyter is required under

circunst ances where the enpl oyee does not have a fixed place of
enpl oynent. Recognizing the differences in cases where there is
no fixed place of enploynent, the court of appeals declared that
the DeRuyter analysis "does not apply" in those circumstances.

Murray v. Travelers Ins. Co., 229 Ws. 2d 819, 828, 601 N W2d

661 (Ct. App. 1999).

33 In Mrray, a physical therapist was required to
schedul e appointnents with clients of her enployer and travel to
and from the hones of the patients to admnister physical

therapy to them |d. at 823-24. One day, on her way from one

10 case law indicates that there are other exceptions to the
"general maxint that where an enployee works for another at a
given place of enploynent, and lives at hone or boards hinself,
"it is the business of the enployee to present hinself at the
pl ace of enploynent, and the relation of master and servant does
not exist while he is going between his home and place of
enpl oyment. " DeRuyter v. Ws. Elec. Power Co., 200 Ws. 2d 349,
361, 546 N.W2d 534 (Ct. App. 1996). For additional discussion
of the "general maxint and its exceptions, see Christopher
Vaeth, Enployer's Liability for Negligence of Enployee in
Driving his or her own Autonobile, 27 A L R 5th 174 (1995)
(collecting cases that identify the "comng and going"” rule and
the exceptions to that rule, including the "on-call" exception).

16
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appointnent to another appointnent, she was involved in an
autonobile accident wth a third party, and one of the
passengers in the other vehicle commenced an action against her
and her enployer. 1d. at 823.

134 The court of appeals reasoned that the circunstances
presented in that case distinguished it from DeRuyter because
under DeRuyter, the enployee nust have a fixed place of
enpl oynent . Id. at 827-28. Upon determ ning that the DeRuyter
analysis did not apply, the court of appeals examned the
ci rcunstances of the physical therapist's travel and concl uded
that her travel "was actuated by a purpose to serve her enployer
when the accident occurred.” [d. at 831.

135 Like Mirray, the facts of this case do not confortably
fit into the DeRuyter analysis. Burditt is an on-call volunteer
firefighter who could be called to any nunber of |ocations at
any tine. Sonetinmes he may be required to report to the fire
station and sonetines he may need to report directly to the
scene of the energency depending on the nature of the call.
Even though the OFD guidelines require himto travel first to
the fire station in responding to a non-EMS call, the fire
station is still not Burditt's ultimate destination. Rather, he
is expected to pick up the necessary equipnment and travel again
to the scene of the energency.

136 Thus, Burditt is not a typical commuter with a fixed
pl ace of enploynent as described by DeRuyter. Instead he 1is
nore |ike the physical therapist in Mrray, whose enploynent
required her to travel to a nunber of desti nati ons.
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Accordingly, the DeRuyter "general nexini does not apply in this
case. 200 Ws. 2d at 361. Like the Murray and d son courts, we
focus instead on whether Burditt was actuated by a purpose to
serve his enpl oyer when the accident occurred.

137 The wundisputed facts of this case show that Burditt
was actuated by a purpose to serve the OFD when the accident
occurred. Hs entire purpose in traveling to the fire station
on the evening of June 8 was to respond to the energency cal
that had conme through on his pager. No one argues that he had
any ot her notivation.

138 Furthernore, once he responded, Burditt was obligated
to follow the orders of his commanding officers. Al t hough
DeRuyter does not apply, the fact that Burditt was bound by the
orders of his commanding officers |lends further support to our

anal ysis.

1 1n 2011 Wsconsin Act 162, effective April 12, 2012, the
| egislature anended Ws. Stat. § 893.80 to expressly provide
that an "agent" for the purposes of the imunity analysis
includes a volunteer firefighter. One elenment of the statute
provides that a volunteer firefighter nust be "subject to the
right of control of the volunteer conpany":

(1b) In this section, "agent" includes a volunteer. In
this subsection, "volunteer” nmeans a person who
satisfies all of the foll ow ng:

(a) The person provides services or perforns duties
for and with the express or inplied consent of a
volunteer fire conpany organi zed under ch. 181 or 213,
political corporation, or governnental subdivision or
agency thereof. A person satisfies the requirenents
under this paragraph even if the activities of the
person with regard to the services and duties and the
details and nmethod by which the services are provided
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139 Therefore, we conclude that Burditt, in responding to
the call, acted within the scope of his enploynent. Because he
was acting within the scope of his enploynent as a volunteer
firefighter, Burditt falls within the class of individuals who
may be shielded by public officer immunity. See Ws. Stat.
§ 893.80(4).

|V

40 Having determned that Burditt falls within the class
of individuals who may be shielded by public officer immunity,
we address next whether Burditt's allegedly negligent acts
qualify for an exception to that immunity. Brown and Schwartz
argue that Burditt acted contrary to a mnisterial duty to
follow certain "rules of the road,”" which are codified in
Chapter 346 of the Wsconsin statutes. Specifically, they

contend that Burditt disregarded a statutory requirenent that he

and the duties are perfornmed are left to the
di scretion of the person.

(b) The person is subject to the right of control of
the volunteer conpany, political cor porati on, or
governmental subdivision or agency described in par.

(a).

(c) The person is not paid a fee, salary, or other
conpensation by any person for the services or duties

descri bed in par . (a). In this par agr aph,
"conpensation” does not include the reinbursenent of
expenses.

Ws. Stat. § 893.80(1b) (2011-12). Al t hough the current
Ws. Stat. § 893.80(1b) was not in effect during the relevant
events of this case, our analysis is consistent wth the
el enents set forth by the legislature in the recent revisions to
the statute.
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may not proceed through a red stop signal unless he activates
both an energency light and an audible signal as set forth in
Ws. Stat. § 346.03(3).

41 Public officer immunity is grounded in Ws. Stat.

8§ 893.80(4). The statute provides as foll ows:

(4) No suit may be brought against any volunteer fire
conpany or gani zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployees nor nmay any suit be
brought against such corporation, subdi vi sion or
agency or volunteer fire <conpany or against its
officers, officials, agents or enployees for acts done
in the wexercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

Thus, a public officer is imune from "any suit" for "acts done
in the exercise of legislative, quasi-legislative, judicial or

qguasi -judicial functions.™ Id.; see also WIlow Creek Ranch

L.L.C. v. Town of Shelby, 2000 W 56, 125, 235 Ws. 2d 409, 611

N. W2d 693.

42 The general rule of immnity for public officers in
their performance of acts within the scope of enploynent is
subject to four exceptions identified in case |aw. Scott .

Savers Property and Cas. Ins. Co., 2003 W 60, 916, 262 Ws. 2d

127, 663 N W2d 715. The four exceptions to public officer

immunity are set forth as foll ows:

Both state and nunicipal imunity are subject to
several exceptions "representing a judicial balance
struck between 'the need of public officers to perform
their functions freely [and] the right of an aggrieved
party to seek redress.'” . . . There is no imunity
against liability associated with: 1) the performance
of mnisterial duties inposed by law, 2) known and
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conpelling dangers that give rise to mnisteria
duties on the part of public officers or enployees; 3)
acts involving nedical discretion; and 4) acts that
are malicious, willful, and intentional.

Lodl v. Progressive Northern Ins. Co., 2002 W 71, 924, 253 Ws.

2d 323, 646 N.W2d 314.

43 In this case, the sole exception at issue is the
mnisterial duty exception. A public officer's duty is
mnisterial only when it is "absolute, certain and inperative,"”
involving the "performance of a specific task"” that the [|aw
imposes and defines the "tinme, node and occasion for its
performance wth such certainty that nothing remains for

judgnment or discretion.” Lister v. Board of Regents, 72 Ws. 2d

282, 301, 240 N.W2d 610 (1976). If liability is prem sed on
either the negligent performance or non-performance of a
mnisterial duty, then immunity wll not apply. Lodl, 253
Ws. 2d 323, 126.

44 To determne whether a mnisterial duty exists, this
court has in past cases exam ned the |anguage of an applicable
statute, regulation, or procedure that is argued to inpose such

a duty. See, e.g., id., 9129-30 (exam ning an operations policy

guideline to determne whether it inposed a mnisterial duty);

Bi cknese v. Sutula, 2003 W 31, 125, 260 Ws. 2d 713, 660 N W2d

289 (evaluating an enployee policy manual); Umansky v. ABC Ins.

Co., 2009 W 82, 118, 319 Ws. 2d 622, 769 NW2d 1 (examining a
safety regulation). The duty inposed by the statute,

regul ation, or procedure nust conform to all elenents of a
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mnisterial duty. Yao v. Chapnan, 2005 W App 200, {31, 287

Ws. 2d 445, 705 N.W2d 272.

45 Here, Brown and Schwartz argue that the "rules of the
road" codified at Chapter 346 of the Wsconsin Statutes inposed
a mnisterial duty upon Burditt to stop at a red stop signal
The "rules of the road" generally require that a vehicle nust

stop at a red stop signal:

(1) Wenever traffic is controlled by traffic contro

signal s exhi biting di fferent col ored lights
successively, or wth arrows, the following colors
shall be wused and shall indicate and apply to

operators of vehicles and pedestrians as foll ows:

(c) Red. 1. Vehicular traffic facing a red signal
shall stop before entering the crosswalk on the near
side of an intersection, or if none, then before
entering the intersection or at such other point as
may be indicated by a clearly visible sign or marking
and shall remain standing until green or other signa
permtting novenment is shown.

Ws. Stat. § 346.37(1)(c)1l. Al 't hough all vehicles are subject
to the general requirenent to stop at a red stop signal, Ws.
Stat. 8 346.03 grants authorized energency vehicles a privilege
to proceed through the red stop signal under certain specified

ci rcunmst ances. > The authorized emergency vehicle may "[p]roceed

2. An "authorized energency vehicle" is defined in the
statutes to include "[p]rivately owned notor vehicles being used
by deputy state fire marshals or by personnel of a full-tinme or
part-tine fire departnment or by nenbers of a volunteer fire
departnment while en route to a fire or on an energency call
pursuant to orders of their chief or other commanding officer."
Ws. Stat. 8§ 340.01(3)(d).
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past a red or stop signal or stop sign, but only after slow ng
down as nmay be necessary for safe operation” and neeting
additional conditions set forth in other portions of the
statute. Ws. Stat. 8§ 346.03(2)(b).

46 In order to lawfully proceed through a red stop
signal, the operator of the authorized energency vehicle nust
give a "visual signal,” which is defined as "at |east one
flashing, oscillating or rotating red Ilight." Ws. Stat.
§ 346.03(3). Furthernore, it nust also give an audible signal
which the statute defines as "a siren or exhaust whistle." |d.

147 Even if an operator of an authorized energency vehicle
gives both a wvisual and an audible signal, Ws. Stat.
8 346.03(5) still requires that the operator drive "with due
regard under the circunstances for the safety of all persons.”
Thus, in order to conply with Ws. Stat. 8§ 346.03 and lawfully
proceed through a red stop signal, an authorized energency
vehicle must slow down as may be necessary for safe operation
have given both a visual and an audible signal, and nust have
proceeded with due regard under the circunstances for the safety
of all persons.

148 Here, Burditt by his own admssion nmade a "poor
decision" to proceed through the red stop signal, proceeding
while giving a visual signal, but not while giving any audible
si gnal . Hi s actions are undisputedly contrary to the statutory
requirenents set forth in Ws. Stat. § 346.03(3). The only
question is whether acting contrary to that "rule of the road"
was mnisterial
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149 This court considered whether acting contrary to the
"rules of the road" may constitute an act contrary to a

mnisterial duty in Estate of Cavanaugh v. Andrade, 202 Ws. 2d

290, 550 N.w2d 103 (1996). In that case, a |aw enforcenent
official engaged in a high-speed chase with another vehicle that
failed to stop at a red stop signal. Id. at 296. The vehicle
whi ch was being pursued struck and killed a third-party driver
Id. The deceased driver's estate sued the |aw enforcenent
official and the nmunicipality for which he was enpl oyed all eging
a cause of action sounding in negligence. 1d. at 297.

50 The nunicipality and the |aw enforcenent official
argued that they were immune from liability.*® Id. The |aw
enforcenment officer argued that his alleged negligent initiation
of the high-speed chase and his failure to termnate it were

di scretionary acts, and further argued that his alleged

13 The nunicipality argued that Ws. Stat. § 346.03(6) set
forth no mnisterial duty such that failing to conply with a
statutory mandate regarding policies and procedures for high-
speed chases exposed it to liability. Estate of Cavanaugh v.
Andrade, 202 Ws. 2d 290, 296-97, 550 N.W2d 103 (1996). The
Cavanaugh court agreed that the nmunicipality's failure to conply
wth Ws. Stat. 8 346.03(6) constituted an act contrary to a
mnisterial duty. 1d. at 301.

In exam ning the statute, the court observed that although
"the pronmulgation of guidelines in general involves a great
amount of governnmental discretion, 8§ 346.03(6) nakes the
i nclusion of certain parts of the policy pronulgation
mnisterial." |d. The duty was mnisterial because the statute
mandated that |aw enforcenent agencies consider "specific
factors" that were "absolute, certain and inperative, involving
nmerely the performance of a specific task.” 1d. (quoting Kinps

v. Hll, 200 Ws. 2d 1, 10, 546 N.W2d 151 (1996)).
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operation of his vehicle contrary to Ws. Stat. 8 346.03(5)
requiring due regard under the circunstances for the safety of
all persons did not nean that he had acted contrary to a
mnisterial duty. Id. at 315.

51 The Cavanaugh court determned that Ws. St at .
8 346.03(5) inposed only a discretionary duty under the
circunmstances of the case. Id. at 315-16. It noted that the
officer's actions in initiating and continuing the high-speed
chase were discretionary, distinguishing those acts from the
physi cal operation of the vehicle, which it suggested may be
mnisterial in sonme circunstances. 1d. at 316-18.

152 In Cavanaugh, it was the officer's decisions relating
to the initiation and continuance of the high-speed chase that
constituted the negligent conduct. Id. This court enployed a
simlar analysis in Lodl, 253 Ws. 2d 323, 9127, where it
exam ned | aw enforcenent regulations relating to the decision to
direct traffic at an intersection. The Lodl court noted that
the regulations did not require the officer to direct traffic in
any given situation or otherw se renove officer discretion over
t he decision to undertake manual traffic control, and determ ned
that they did not inpose a mnisterial duty. Id.

153 In this case, Burditt argues that, like the officer
initiating and continuing the high-speed chase in Cavanaugh, his
decision to enter the intersection was not mnisterial.
Li kewi se, he contends that his decision to proceed through the
red stop signal is conparable to the |aw enforcenent officer

deci ding whether to direct traffic in Lodl. However, unlike the
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decisions to initiate and continue a high-speed chase in
Cavanaugh and the decision to direct traffic in Lodl, Ws. Stat.
8§ 346.03(3) directly governs Burditt's acts in proceeding
through a red stop signal wthout an audible signal and
satisfies all elenents of a mnisterial duty. Lister, 72 Ws.
2d at 301.

154 Burditt may proceed through a red stop signal only if
his vehicle gives a visual and an audible signal. Ws. Stat.
8 346.03(3). He did not give an audible signal, and therefore,
he had no discretion to proceed through the red stop signal.
The statute sets forth "absolute, <certain and inperative,"”
requi renents concerning the "performance of a specific task,"
proceeding through the red stop signal, and it inposes and
defines the "tinme, node and occasion" for proceeding through the
red stop signal "with such certainty that nothing remains for
judgnent or discretion." Lister, 72 Ws. 2d at 301.

155 Thus, Ws. Stat. 8 346.03(3) inposed upon Burditt a
mnisterial duty to stop at the red stop signal. He failed to
conply with that mnisterial duty and now faces allegations of
negligence premsed on his failure to conply. He therefore
falls within the mnisterial duty exception to public officer
i mmunity.

156 We further observe that as a supplenent to Ws. Stat.
8§ 346.03, the OFD set forth guidelines that appear to prohibit
its nmenbers from proceeding through a red stop signal. The
guidelines state that a personal vehicle nust be driven wth
"enmergency lights only," excluding audible signals from use.
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Also wunder the "Use of Personal Vehicles" heading, the
guidelines caution that "[n]o warning device will automatically
grant you the right of way!" Al t hough we need not determ ne
whet her the guidelines thenselves established a mnisterial
duty, those directives only strengthen our concl usion.

157 Accordingly, we conclude that Burditt is not shielded
by public officer immunity because he acted contrary to a
mnisterial duty. Because Burditt is not shielded by public
officer imunity, sunmary judgnent dismssing Burditt, the OFD
and their insurers is not appropriate.

\

158 In sum we conclude that Burditt was acting within the
scope  of hi s enpl oynent when the collision occurr ed.
Accordingly, he is within the class of individuals that may be
shi el ded by public officer immunity.

159 However, we further conclude that Burditt 1is not
entitled to public officer imunity because his acts in
proceedi ng through the red stop signal w thout an audible signal
violated a clear mnisterial duty. He therefore falls wthin
that exception to public officer imunity. The "rules of the
road" statutes codified at Chapter 346 of the Wsconsin Statutes
required Burditt to stop at the red stop signal because his
vehicle |lacked an audi ble signal. Because Burditt's acts fal
within the mnisterial duty exception to public officer
immunity, he is not shielded by imunity and sunmary judgnent is
not appropri ate. Accordingly, we reverse the court of appeals
and remand for further proceedings.
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By the Court.—Fhe decision of the court of appeals is

reversed and the cause i s renmanded.
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