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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Mar i l yn M.  

Br own ( Br own)  and Del or es M.  Schwar t z ( Schwar t z) ,  seek r evi ew of  

a publ i shed opi ni on of  t he cour t  of  appeal s  af f i r mi ng t he 
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c i r cui t  cour t ' s  gr ant  of  summar y j udgment  i n f avor  of  t he 

def endant s,  di smi ssi ng Par nel l  P.  Bur di t t  ( Bur di t t ) ,  t he 

Okauchee Fi r e Depar t ment  ( OFD) ,  and t hei r  i nsur er s. 1  Br own and 

Schwar t z commenced an act i on al l egi ng t hat  Bur di t t ,  a vol unt eer  

f i r ef i ght er  and a member  of  t he OFD,  negl i gent l y caused t hei r  

i nj ur i es when he dr ove hi s vehi c l e t hr ough a r ed st op si gnal  

i nt o an i nt er sect i on,  wher e i t  col l i ded wi t h a vehi c l e car r y i ng 

Br own and Schwar t z.   The ci r cui t  cour t  gr ant ed summar y j udgment  

di smi ssi ng Bur di t t ,  t he OFD,  and t hei r  i nsur er s on t he gr ounds 

t hat  Bur di t t  i s  shi el ded by publ i c of f i cer  i mmuni t y and t hat  hi s 

act s do not  f al l  wi t hi n t he mi ni st er i al  dut y except i on t o t hat  

i mmuni t y.  

¶2 Br own and Schwar t z ar gue t hat  Bur di t t  was not  act i ng 

wi t hi n t he scope of  hi s empl oyment  as a vol unt eer  f i r ef i ght er  

when t he col l i s i on occur r ed,  t hus pl aci ng hi m out si de t he cl ass 

of  i ndi v i dual s subj ect  t o publ i c of f i cer  i mmuni t y.   

Addi t i onal l y,  t hey ar gue t hat  because Bur di t t  act ed cont r ar y t o 

a mi ni st er i al  dut y t o st op at  t he r ed st op si gnal ,  hi s act s f al l  

wi t hi n t he mi ni st er i al  dut y except i on t o publ i c of f i cer  

i mmuni t y.  

¶3 We concl ude t hat  Bur di t t  was act i ng wi t hi n t he scope 

of  hi s empl oyment  when t he col l i s i on occur r ed.   Accor di ngl y,  he 

i s wi t hi n t he c l ass of  i ndi v i dual s t hat  may be shi el ded by 

publ i c of f i cer  i mmuni t y.  

                                                 
1 Br own v.  Acui t y,  2012 WI  App 66,  342 Wi s.  2d 236,  815 

N. W. 2d 719,  af f i r mi ng t he ci r cui t  cour t  f or  Waukesha Count y,  
Donal d J.  Hassi n,  J. ,  pr esi di ng.  
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¶4 However ,  we f ur t her  concl ude t hat  Bur di t t  i s  not  

ent i t l ed t o publ i c of f i cer  i mmuni t y because hi s act s i n 

pr oceedi ng t hr ough t he r ed st op si gnal  wi t hout  an audi bl e s i gnal  

v i ol at ed a c l ear  mi ni st er i al  dut y.   He t her ef or e f al l s  wi t hi n 

t hat  except i on t o publ i c of f i cer  i mmuni t y.   The " r ul es of  t he 

r oad"  st at ut es codi f i ed at  Chapt er  346 of  t he Wi sconsi n St at ut es 

r equi r ed Bur di t t  t o st op at  t he r ed st op si gnal  because hi s 

vehi c l e l acked an audi bl e s i gnal .   Because Bur di t t ' s  act s f al l  

wi t hi n t he mi ni st er i al  dut y except i on t o publ i c of f i cer  

i mmuni t y,  he i s not  shi el ded by i mmuni t y and summar y j udgment  i s 

not  appr opr i at e.   Accor di ngl y,  we r ever se t he cour t  of  appeal s 

and r emand f or  f ur t her  pr oceedi ngs.    

I  

¶5 The mat er i al  f act s of  t hi s case ar e undi sput ed.   On 

June 8,  2008,  a dar k and r ai ny eveni ng,  Bur di t t  was dr i v i ng hi s 

t r uck on hi s way t o t he OFD f i r e st at i on when he came t o an 

i nt er sect i on wi t h a f our - l ane di v i ded hi ghway.   I t  was 

appr oxi mat el y 10: 20 p. m. ,  and Bur di t t  was r espondi ng t o an 

emer gency cal l  i ssued by t he OFD.   The OFD i s or gani zed as a 

non- st ock cor por at i on and ser ves sever al  communi t i es i n t he ar ea 

ar ound Okauchee,  Wi sconsi n.   Bur di t t  has been a member  of  t he 

OFD si nce 2002.   Bur di t t  ser ved as a Li eut enant  vol unt eer  

f i r ef i ght er  and Emer gency Medi cal  Ser vi ces ( EMS)  Ser vi ce 

Di r ect or  wi t h t he OFD.        

¶6 When Bur di t t  r eached t he i nt er sect i on,  he encount er ed 

a r ed st op si gnal  and accor di ngl y he br ought  hi s t r uck t o a 

st op.   Hi s t r uck had t hr ee f l ashi ng l i ght s act i vat ed,  but  i t  had 
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no audi bl e s i gnal . 2  Bur di t t  l ooked t o hi s l ef t  i nt o t he 

sout hbound l anes of  t he i nt er sect i ng r oad and saw t hat  t her e was 

no oncomi ng t r af f i c  comi ng f r om t hat  di r ect i on,  so he pr oceeded 

t hr ough t he r ed st op si gnal  i nt o t he mi ddl e of  t he i nt er sect i on.    

¶7 Bur di t t  st opped hi s t r uck agai n at  t he medi an bet ween 

t he nor t hbound and sout hbound l anes of  t he i nt er sect i ng r oad.   

He l ooked t o t he r i ght  i nt o t he nor t hbound l anes.  Seei ng a 

vehi c l e comi ng,  he wai t ed f or  t he ot her  vehi c l e t o pass t hr ough 

t he i nt er sect i on.   However ,  j ust  pr i or  t o r eachi ng t he 

i nt er sect i on,  t he ot her  vehi c l e pul l ed over  t o t he s i de of  t he 

r oad and st opped.    

¶8 Af t er  seei ng t he ot her  vehi c l e pul l  over ,  Bur di t t  

pr oceeded acr oss t he nor t hbound l anes,  st i l l  agai nst  t he r ed 

st op si gnal .   A t hi r d vehi c l e t hat  had been t r avel i ng behi nd t he 

vehi c l e t hat  pul l ed over  col l i ded wi t h Bur di t t ' s  vehi c l e as he 

was cr ossi ng t he nor t hbound l anes.   He di d not  see t he vehi c l e 

t hat  col l i ded wi t h hi s t r uck.   Bur di t t  l at er  acknowl edged t hat  

he had no aut hor i t y t o pr oceed agai nst  t he r ed st op si gnal ,  

cal l i ng i t  a " poor  deci s i on. "  

¶9 As i ndi cat ed,  Bur di t t  was on t he r oad on t he eveni ng 

of  June 8 i n r esponse t o t he OFD' s emer gency cal l  f or  

                                                 
2 One r evol v i ng r ed l i ght  was l ocat ed on t he vehi c l e' s 

cent er  dash,  anot her  f l ashi ng l i ght  was l ocat ed on t he vehi c l e' s 
dr i ver  s i de,  and a st r obe l i ght  was mount ed on t he passenger -
s i de vi sor .   
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assi st ance. 3  The OFD uses a syst em of  pager s t o di spat ch 

emer gency cal l s t o vol unt eer  f i r ef i ght er s.   When t he vol unt eer  

f i r ef i ght er s r ecei ve t he cal l  on t hei r  pager s,  t hey deci de i f  

t hey can r espond.   I n most  cases,  r espondi ng t o a cal l  i ni t i al l y  

means l eavi ng f r om home,  wor k,  or  some ot her  l ocat i on and 

t r avel i ng t o t he f i r e st at i on.   For  cal l s t hat  ar e r el at ed onl y 

t o EMS,  t he vol unt eer  f i r ef i ght er s r espond di r ect l y t o t he scene 

of  t he emer gency.   

¶10 The cal l  t hat  was i ssued on June 8 was not  an EMS- onl y  

cal l ,  and t her ef or e Bur di t t  was t r avel i ng t o t he f i r e st at i on.   

The means and met hods by whi ch Bur di t t  t r avel ed t o t he st at i on 

wer e l ef t  up t o hi m.    

¶11 The OFD exer ci ses no cont r ol  over  how vol unt eer  

f i r ef i ght er s choose t o t r avel  t o t he f i r e st at i on when 

r espondi ng t o a cal l .   Var i abl es of  t r avel  such as r out e,  speed,  

and t he t ype of  vehi c l e used t o t r avel  t o t he f i r e st at i on ar e 

l ef t  ent i r el y t o t he vol unt eer  f i r ef i ght er s.    

¶12 When t he vol unt eer  f i r ef i ght er s ar r i ve at  t he st at i on 

on an emer gency cal l ,  gener al l y t hey ar e expect ed t o obt ai n t he 

needed equi pment  f or  r espondi ng t o t he emer gency.   Once 

equi pped,  t he vol unt eer  f i r ef i ght er s t hen t r avel  t o t he scene of  

t he emer gency.   Assi gnment s i n r espondi ng t o t he emer gency ar e 

nor mal l y gi ven en r out e t o t he cal l .      

                                                 
3 The emer gency l at er  t ur ned out  t o be a f l ooded basement .   

However ,  Bur di t t  di d not  know t he cal l  was f or  a f l ooded 
basement  when he r ecei ved i t ——he r ecei ved onl y a message on hi s 
OFD- i ssued pager  t hat  an emer gency was t aki ng pl ace.    
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¶13 The OFD pr ocedur es ar e col l ect ed i n a set  of  St andar d 

Oper at i ng Gui del i nes t hat  ar e set  f or t h by t he OFD.   One such 

gui del i ne gover ns t he manner  i n whi ch vol unt eer  f i r ef i ght er s may 

ut i l i ze per sonal  vehi c l es t o r espond t o cal l s:  

S. O. G.  300. 0 

Goal :  Pr ovi de a gui del i ne f or  t he oper at i on of  mot or  
vehi c l es.  

.  .  .  .  

Use of  Per sonal  Vehi c l es 

A)  Member s may have emer gency l i ght s onl y 

B)  Member s vehi c l es used t o r espond t o al ar ms ar e not  
cover ed by t he Okauchee Fi r e Depar t ment  

C)  Unl ess aut hor i zed,  emer gency l i ght s wi l l  not  be 
used,  i f  r espondi ng mor e t han 15 mi nut es f [ r om]  t he 
f i r e st at i on.   Red l i ght s may be used onl y  when 
r espondi ng t o an al ar m f or  OKFD,  unl ess aut hor i zed by 
O. I . C.  

No war ni ng devi ce wi l l  aut omat i cal l y gr ant  you t he 
r i ght  of  way!  

Anot her  gui del i ne st at es t hat  " Wi sc.  St at ut e 346. 03"  i s an 

" Appl i cabl e St at e St at ut e[ ] "  f or  emer gency vehi c l es and t hat  

gui del i ne r emi nds t he vol unt eer  f i r ef i ght er s t hat  t hey " ar e 

r esponsi bl e t o oper at e wi t hi n t hese gui del i nes"  when oper at i ng 

vehi c l es f or  t he OFD.       

¶14 Of f i cer s of  t he OFD ar e expect ed t o car r y  pager s 

t went y- f our  hour s a day,  seven days a week.   When a cal l  t o 

r espond t o an emer gency goes out ,  t he of f i cer s ar e expect ed t o 

r espond t o t he emer gency i f  avai l abl e.   Fr om t he t i me of  

di spat ch unt i l  t he t i me t hat  an emer gency cal l  ends,  Bur di t t  and 
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ot her  member s of  t he OFD ar e obl i gat ed t o f ol l ow t he or der s of  

t hei r  commandi ng of f i cer s.   

¶15 Br own and Schwar t z wer e passenger s i n t he vehi c l e t hat  

col l i ded wi t h Bur di t t ' s  t r uck.   They commenced t hi s act i on,  

al l egi ng t hat  Bur di t t  negl i gent l y caused t hei r  i nj ur i es.   The 

al l egat i ons i n t he compl ai nt  ar e br i ef  and ar e set  f or t h i n 

r el evant  par t  as f ol l ows:  

On June 8,  2008,  i n Waukesha Count y,  Wi sconsi n,  a 
mot or  vehi c l e col l i s i on occur r ed i nvol v i ng aut omobi l es 
bei ng dr i ven by def endant ,  Par nel l  Bur di t t ,  who was 
r espondi ng t o a vol unt eer  f i r e cal l  wi t h t he Okauchee 
Fi r e Depar t ment  and st r uck t he aut omobi l e bei ng dr i ven 
by Fr ank V.  Br own.   Pl ai nt i f f s,  Mar i l yn M.  Br own and 
Del or es M.  Schwar t z wer e passenger s i n t he vehi c l e 
oper at ed by Fr ank V.  Br own.    

[ ]  The negl i gence of  def endant ,  Par nel l  Bur di t t ,  was a 
subst ant i al  f act or  causi ng t he col l i s i on.      

 ¶16 Bur di t t  moved f or  summar y j udgment ,  ar gui ng t hat  he 

was act i ng wi t hi n t he scope of  hi s empl oyment  wi t h t he OFD when 

he was r espondi ng t o t he cal l  and t r avel i ng t o t he f i r e st at i on,  

and t hat  he was t her ef or e shi el ded by publ i c of f i cer  i mmuni t y. 4  

                                                 
4 Under  Wi s.  St at .  § 893. 80( 4) ,  publ i c of f i cer s ar e i mmune 

f r om l i abi l i t y  f or  cer t ai n act s.   The st at ut e pr ovi des as 
f ol l ows:  

( 4)  No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 
br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  
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Addi t i onal l y,  he cont ended t hat  hi s act s i n pr oceedi ng t hr ough 

t he i nt er sect i on wer e di scr et i onar y,  and as a r esul t ,  he di d not  

f al l  wi t hi n t he mi ni st er i al  dut y except i on t o publ i c of f i cer  

i mmuni t y.   I n r esponse,  Br own and Schwar t z ar gued t hat  Bur di t t  

was not  ent i t l ed t o i mmuni t y because he was not  act i ng wi t hi n 

t he scope of  hi s empl oyment  when t he acci dent  occur r ed and t hat  

hi s act s wer e cont r ar y t o a mi ni st er i al  dut y t o st op at  t he r ed 

st op si gnal .   

¶17 I n addr essi ng t he mot i on,  t he c i r cui t  cour t  consi der ed 

f i r st  whet her  Bur di t t  was act i ng i n t he scope of  hi s empl oyment  

at  t he t i me t he col l i s i on occur r ed.   I t  det er mi ned t hat  " t he 

mi nut e t hat  .  .  .  he' s r espondi ng t o t he c i r cumst ances of  t he 

emer gency,  whet her  he goes t o t he f i r ehouse,  t he scene of  t he 

mot or  vehi c l e acci dent ,  t he cr i s i s .  .  .  i t ' s  occur r i ng wi t hi n 

t he scope of  t he umbr el l a cover ed by t he Okauchee Fi r e 

Depar t ment ,  [ and]  he i s act i ng wi t hi n t he scope of  hi s  

empl oyment . "    

 ¶18 I t  addr essed next  whet her  Bur di t t  act ed cont r ar y t o a 

mi ni st er i al  dut y when he pr oceeded t hr ough t he r ed st op si gnal .   

The ci r cui t  cour t  expl ai ned t hat  t he act  of  goi ng t hr ough t he 

r ed st op si gnal  r equi r es di scr et i on,  " one t o oper at [ e]  t he 

vehi c l e,  t wo [ t o]  put  your  f oot  on t he accel er at or ,  and t hr ee 

[ t o]  dr i ve your  car  t hr ough t he i nt er sect i on. "   I t  di st i ngui shed 

a dut y t o " obey t r af f i c  l aws"  f r om a mi ni st er i al  dut y,  and 

ul t i mat el y concl uded t hat  t he dut i es i mposed on Bur di t t  i n t hi s  

case wer e not  mi ni st er i al .   As a r esul t ,  t he c i r cui t  cour t  
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gr ant ed summar y j udgment  di smi ss i ng Bur di t t  and hi s i nsur er  f r om 

t he case.   

 ¶19 The OFD subsequent l y moved f or  summar y j udgment ,  

ar gui ng t hat  t he c i r cui t  cour t ' s  r at i onal e f or  di smi ssi ng 

Bur di t t  f r om t he act i on ent i t l ed i t  al so t o i mmuni t y and t o t he 

same r el i ef .   The ci r cui t  cour t  gr ant ed summar y j udgment  

di smi ssi ng OFD and i t s i nsur er  f r om t he case " f or  t he same 

r easons"  t hat  i t  di smi ssed Bur di t t  and hi s i nsur er .    

 ¶20 The cour t  of  appeal s af f i r med t he ci r cui t  cour t .   

Br own v.  Acui t y,  2012 WI  App 66,  342 Wi s.  2d 236,  815 N. W. 2d 

719.  Addr essi ng f i r st  whet her  Bur di t t  was wi t hi n t he scope of  

hi s empl oyment ,  t he cour t  of  appeal s det er mi ned t hat  Bur di t t ' s  

r el at i onshi p wi t h t he OFD i s " nont r adi t i onal . "   I d. ,  ¶9.   I t  

obser ved t hat  al t hough Bur di t t  chooses t he mode of  

t r anspor t at i on and t he r out e he wi l l  t ake once a cal l  comes i n,  

" i t  i s  t he OFD t hat  deci des when a cal l  goes out  and t o whom. "   

I d.   The cour t  of  appeal s opi ned t hat  vol unt eer  f i r ef i ght er s 

" ar e act uat ed by a pur pose t o ser ve t he f i r e depar t ment  f r om t he 

moment  t hey choose t o r espond t o an emer gency cal l . "   I d.   

Ul t i mat el y,  i t  concl uded t hat  Bur di t t  was act i ng wi t hi n t he 

scope of  hi s empl oyment  whi l e en r out e t o t he f i r e st at i on.   I d.  

 ¶21 Tur ni ng t o addr ess whet her  Bur di t t ' s  act s i n 

pr oceedi ng t hr ough t he r ed st op si gnal  wer e cont r ar y t o a 

mi ni st er i al  dut y ,  t he cour t  of  appeal s det er mi ned t hat  t he 

mi ni st er i al  dut y  except i on t o publ i c of f i cer  i mmuni t y does not  

appl y.   I t  concl uded t hat  al t hough Bur di t t  undi sput edl y " f ai l ed 

t o meet "  t he st andar d set  f or t h i n Wi s.  St at .  § 346. 03( 3)  ( 2009-
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10) 5 r equi r i ng an audi bl e and vi sual  s i gnal  when pr oceedi ng 

t hr ough a r ed st op si gnal ,  t hat  f ai l ur e mer el y " subj ect ed hi m[ ]  

t o t he penal t y f or  v i ol at i ng"  t he st at ut e and di d not  r ender  t he 

dut y t o compl y mi ni st er i al .   I d. ,  ¶18  

I I  

¶22 I n t hi s case,  we ar e cal l ed upon t o r evi ew t he opi ni on 

of  t he cour t  of  appeal s t hat  af f i r med t he ci r cui t  cour t ' s  gr ant  

of  summar y j udgment  i n f avor  of  t he def endant s.   The ci r cui t  

cour t  di smi ssed Bur di t t ,  t he OFD,  and t hei r  i nsur er s because of  

i t s  concl usi on t hat  Bur di t t  i s  shi el ded by publ i c of f i cer  

                                                 
5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es r ef er  

t o t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.   Wi sconsi n 
St at .  § 346. 03( 3)  pr ovi des as f ol l ows:  

( 3)  The exempt i on gr ant ed t he oper at or  of  an 
aut hor i zed emer gency vehi c l e by sub.  ( 2) ( a)  appl i es 
onl y when t he oper at or  of  t he vehi c l e i s gi v i ng v i sual  
s i gnal  by means of  at  l east  one f l ashi ng,  osci l l at i ng 
or  r ot at i ng r ed l i ght  except  t hat  t he v i sual  s i gnal  
gi ven by a pol i ce vehi c l e may be by means of  a bl ue 
l i ght  and a r ed l i ght  whi ch ar e f l ashi ng,  osci l l at i ng 
or  r ot at i ng,  except  as ot her wi se pr ovi ded i n sub.  
( 4m) .  The exempt i ons gr ant ed by sub.  ( 2) ( b) ,  ( c)  and 
( d)  appl y onl y when t he oper at or  of  t he emer gency 
vehi c l e i s gi v i ng bot h such vi sual  s i gnal  and al so an 
audi bl e s i gnal  by means of  a s i r en or  exhaust  whi st l e,  
except  as ot her wi se pr ovi ded i n sub.  ( 4)  or  ( 4m) .  

The r equi r ement s set  f or t h i n Wi s.  St at .  § 346. 03( 3)  
qual i f y a gr ant  of  pr i v i l ege t o t he oper at or  of  an aut hor i zed 
emer gency vehi c l e t o " [ p] r oceed past  a r ed or  st op si gnal  or  
st op si gn,  but  onl y af t er  s l owi ng down as may be necessar y f or  
saf e oper at i on. "   Wi s.  St at .  § 346. 03( 2) ( b) .    
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i mmuni t y. 6  Summar y j udgment  i s appr opr i at e when t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t he movi ng par t y i s 

ent i t l ed t o a j udgment  as a mat t er  of  l aw.   Wi s.  St at .  

§ 802. 08( 2) .   Her e,  t he mat er i al  f act s ar e undi sput ed and t he 

r esol ut i on of  t he case ul t i mat el y t ur ns on quest i ons of  l aw.   

¶23 The f i r st  quest i on pr esent ed i s whet her  Bur di t t  f al l s  

wi t hi n a c l ass of  i ndi v i dual s who may be shi el ded by publ i c 

of f i cer  i mmuni t y because he was act i ng wi t hi n t he scope of  hi s 

empl oyment  as a vol unt eer  f i r ef i ght er  at  t he t i me t he acci dent  

occur r ed.   Whet her  Bur di t t  was act i ng wi t hi n t he scope of  hi s 

empl oyment  gi ven t he undi sput ed mat er i al  f act s pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent l y of  t he 

det er mi nat i ons of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   

                                                 
6 The OFD and i t s i nsur er  ar gue t hat  Bur di t t  i s ,  and 

t her ef or e t hat  t hey ar e,  shi el ded by i mmuni t y.   Addi t i onal l y,  
t hey echo Bur di t t ' s  ar gument  t hat  Bur di t t  was wi t hi n t he scope 
of  hi s empl oyment  at  t he t i me of  t he col l i s i on.      

The OFD and i t s i nsur er  appear  t o advance t hese posi t i ons 
because t hey addi t i onal l y cont end t hat  Bur di t t ' s  i nsur er  i s t he 
pr i mar y i nsur er  under  Wi s.  St at .  § 895. 46,  a st at ut e t hat  set s 
f or t h i ndemni f i cat i on cr i t er i a f or  gover nment al  ent i t i es when 
publ i c of f i cer s become l i abl e f or  act s commi t t ed wi t hi n t he 
scope of  t hei r  empl oyment .   They r eason t hat  i f  Bur di t t  was 
wi t hi n t he scope of  hi s empl oyment  and not  i mmune,  t he 
l i mi t at i on on damages set  f or t h i n Wi s.  St at .  § 893. 80( 3)  
appl i es t o any damages t hat  ar e awar ded.   Thus,  any pot ent i al  
damages woul d f al l  wi t hi n t he l i abi l i t y  l i mi t s of  Bur di t t ' s  
i nsur ance pol i cy and t hey woul d not  be r esponsi bl e f or  any 
damages.  

The quest i ons concer ni ng t he OFD' s ul t i mat e l i abi l i t y  and 
whet her  t her e ar e st at ut or y l i mi t at i ons on any damages t hat  may 
be awar ded ar e out si de t he scope of  our  r evi ew and we do not  
addr ess t hem.          
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See Ol son v.  Conner l y,  156 Wi s.  2d 488,  494- 95,  457 N. W. 2d 479 

( 1990) .    

¶24 I f  we det er mi ne t hat  Bur di t t  was act i ng wi t hi n t he 

scope of  hi s empl oyment  as a vol unt eer  f i r ef i ght er ,  we must  t hen 

det er mi ne whet her  Bur di t t ' s  act s i n pr oceedi ng t hr ough a r ed 

st op si gnal  f al l  wi t hi n t he mi ni st er i al  dut y except i on t o publ i c 

of f i cer  i mmuni t y .   Whet her  t he mi ni st er i al  dut y except i on t o 

publ i c of f i cer  i mmuni t y appl i es t o undi sput ed f act s pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent l y of  t he 

det er mi nat i ons of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   

Pr i es v.  McMi l l on,  2010 WI  63,  ¶19,  326 Wi s.  2d 37,  784 N. W. 2d 

648.        

I I I  

¶25 We f i r st  addr ess whet her  Bur di t t  was act i ng wi t hi n t he 

scope of  hi s empl oyment  at  t he t i me of  t he col l i s i on.   Bur di t t  

ar gues t hat  he was act i ng as a vol unt eer  f i r ef i ght er  f r om t he 

moment  he chose t o r espond t o t he cal l  and began t o t r avel  t o 

t he f i r e st at i on.   He cont ends t hat  t hi s case di f f er s f r om a 

t ypi cal  commut er  case and t her ef or e t he gener al  r ul e set  f or t h 

i n DeRuyt er  v.  Wi s.  El ec.  Power  Co. ,  200 Wi s.  2d 349,  546 N. W. 2d 

534 ( Ct .  App.  1996)  st at i ng t hat  an empl oyee i s not  act i ng 

wi t hi n t he scope of  hi s empl oyment  when goi ng t o and f r om a 

gi ven pl ace of  empl oyment  does not  appl y under  t hese 

ci r cumst ances.   Because he was mer el y act i ng wi t hi n t he scope of  

hi s empl oyment ,  Bur di t t  cont ends t hat  he f al l s wi t hi n t he c l ass 
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of  i ndi v i dual s t o whi ch publ i c of f i cer  i mmuni t y appl i es. 7  Thus,  

t he ul t i mat e ai m of  our  i nqui r y i nt o whet her  Bur di t t  act ed 

wi t hi n t he scope of  hi s empl oyment  i s t o det er mi ne whet her  he 

f al l s wi t hi n t he c l ass of  i ndi v i dual s who may be shi el ded by 

publ i c of f i cer  i mmuni t y.    

¶26 We begi n t hat  i nqui r y by exami ni ng DeRuyt er  t o 

det er mi ne whet her  i t  set s f or t h an anal yt i cal  f r amewor k f or  t he 

pr esent  case.   I n t hat  case,  an i ndi v i dual  was dr i v i ng f r om hi s 

home t o a vocat i onal  t r ai ni ng sessi on at  hi s empl oyer ' s cent r al  

t r ai ni ng cent er .   DeRuyt er ,  200 Wi s.  2d at  355.   Whi l e 

t r avel i ng,  he l ost  cont r ol  of  hi s vehi c l e and caused a t anker  

f i l l ed wi t h j et  f uel  t o j ackkni f e,  r ol l  down an embankment ,  and 

bur st  i nt o f l ames,  k i l l i ng i t s dr i ver .   I d.  at  355- 56.  

¶27 Two ci v i l  act i ons wer e commenced af t er  t he acci dent ,  

and bot h al l eged t hat  t he dr i ver  was act i ng wi t hi n t he scope of  

hi s empl oyment  wi t h Wi sconsi n El ect r i c when t he acci dent  

occur r ed.   I d.  at  356.   The al l egat i ons wer e advanced i n or der  

t o r ender  Wi sconsi n El ect r i c v i car i ousl y l i abl e t hr ough t he 

doct r i ne of  r espondeat  super i or .   I d.  at  358- 59.    

                                                 
7 Publ i c of f i cer  i mmuni t y appl i es " r egar dl ess of  whet her  t he 

publ i c [ of f i cer ]  i s  empl oyed by t he st at e or  by a pol i t i cal  
subdi v i s i on of  t he st at e, "  such as a muni ci pal i t y.   Ki er st yn v.  
Raci ne Uni f i ed School  Di st . ,  228 Wi s.  2d 81,  89,  596 N. W. 2d 417 
( 1999) .   Al t hough t he OFD i s or gani zed as a non- st ock 
cor por at i on and not  as a f i r e company under  Chapt er  213 of  t he 
Wi sconsi n st at ut es,  i t  i s  consi der ed a gover nment  subdi v i s i on or  
agency f or  t he pur poses of  an i mmuni t y anal ysi s.   See Mel l ent hi n 
v.  Ber ger ,  2003 WI  App 126,  ¶¶9,  15,  265 Wi s.  2d 575,  666 N. W. 2d 
120 ( a f i r e depar t ment  t hat  i s  a non- st ock cor por at i on i s 
consi der ed a gover nment  subdi v i s i on or  agency f or  t he pur poses 
of  Wi s.  St at .  § 893. 80( 4) ) .    
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¶28 The cour t  of  appeal s,  i n concl udi ng t hat  t he dr i ver  

was not  act i ng wi t hi n t he scope of  hi s empl oyment ,  not ed t hat  

t he " t ouchst one of  scope- of - empl oyment  i ssues .  .  .  i s  empl oyer  

cont r ol  over  t he empl oyee. "   I d.  at  360.   I t  set  f or t h as a 

" gener al  maxi m"  i n commut er  cases t hat  wher e an empl oyee wor ks 

f or  anot her  at  a gi ven pl ace of  empl oyment ,  and l i ves at  home or  

boar ds hi msel f ,  " i t  i s  t he busi ness of  t he empl oyee t o pr esent  

hi msel f  at  t he pl ace of  empl oyment ,  and t he r el at i on of  mast er  

and ser vant  does not  exi st  whi l e he i s goi ng bet ween hi s home 

and pl ace of  empl oyment . "   I d.  at  361.   Ther ef or e,  under  t hose 

ci r cumst ances,  onl y when t he empl oyer  " exer ci ses cont r ol  over  

t he met hod or  r out e of  t he empl oyee' s t r avel  t o or  f r om wor k can 

t he empl oyee be sai d t o be act i ng wi t hi n hi s or  her  empl oyment . " 8  

I d.   The DeRuyt er  cour t  f ocused on empl oyer  cont r ol  i n t he 

commut i ng cont ext  because " wi t hout  such cont r ol ,  t he empl oyee i s  

not  act uat ed by a pur pose t o ser ve t he empl oyer  .  .  .  but  i s  

sol el y pr omot i ng t he empl oyee' s ' own conveni ence. ' "   I d.  at  361-

62.    

¶29 Thus,  t he DeRuyt er  cour t ' s  ul t i mat e f ocus was on 

whet her  t he empl oyee i s act uat ed by a pur pose t o ser ve t he 

empl oyer .   I d.   Ot her  scope of  empl oyment  cases l i kewi se f ocus 

on t hat  same r equi r ement .   For  exampl e,  i n Ol son v.  Conner l y,  

                                                 
8 See al so Mur r ay v.  Tr avel er s I ns.  Co. ,  229 Wi s.  2d 819,  

827,  601 N. W. 2d 661 ( Ct .  App.  1999)  ( " DeRuyt er  det er mi ned t hat  
an empl oyer  coul d be hel d v i car i ousl y l i abl e f or  t he negl i gent  
act s of  an empl oyee when commut i ng onl y i f  t he empl oyer  
exer ci sed cont r ol  over  t he met hod or  r out e of  t he empl oyee' s 
t r avel . " ) .  
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156 Wi s.  2d 488,  457 N. W. 2d 479 ( 1990) ,  t hi s cour t  addr essed a 

scope- of - empl oyment  quest i on ar i s i ng under  Wi s.  St at .  

§ 895. 46( 1) ( a) ,  a publ i c of f i cer  i ndemni f i cat i on st at ut e. 9   

¶30 I n Ol son,  a f acul t y member  ar gued t hat  he was act i ng 

wi t hi n t he scope of  hi s empl oyment  when he negl i gent l y caused 

i nj ur y t o a medi cal  assi st ant ,  maki ng t he St at e r esponsi bl e f or  

t he damages and cost s ent er ed agai nst  hi m pur suant  t o Wi s.  St at .  

§ 895. 46( 1) ( a) .   I d.  at  496.   The Ol son cour t  sur veyed ot her  

scope of  empl oyment  cases ar i s i ng i n di f f er ent  cont ext s t o 

det er mi ne whet her  t he f acul t y member  was act i ng wi t hi n t he scope 

of  hi s empl oyment .   I d.  at  496- 97.   I t  st at ed t hat  t hi s cour t  

has " al ways deemed si gni f i cant  t he empl oyee' s i nt ent  at  t he t i me 

t he act s i n quest i on wer e commi t t ed. "   I d.  at  497- 98.   

¶31 Ul t i mat el y,  t he Ol son cour t  det er mi ned t hat  t her e i s 

no r equi r ement  t hat  ser vi ng t he empl oyer  be t he empl oyee' s " onl y 

pur pose or  even t he empl oyee' s pr i mar y pur pose. "   I d.  at  499.   

                                                 
9 Wi sconsi n St at .  895. 46( 1) ( a)  pr ovi des as f ol l ows,  i n 

r el evant  par t :  

( 1) ( a)  I f  t he def endant  i n any act i on or  speci al  
pr oceedi ng i s a publ i c of f i cer  or  empl oyee and i s 
pr oceeded agai nst  i n an of f i c i al  capaci t y or  i s 
pr oceeded agai nst  as an i ndi v i dual  because of  act s 
commi t t ed whi l e car r y i ng out  dut i es as an of f i cer  or  
empl oyee and t he j ur y or  t he cour t  f i nds t hat  t he 
def endant  was act i ng wi t hi n t he scope of  empl oyment ,  
t he j udgment  as t o damages and cost s ent er ed agai nst  
t he of f i cer  or  empl oyee,  except  as pr ovi ded i n s.  
146. 89( 4) ,  i n excess of  any i nsur ance appl i cabl e t o 
t he of f i cer  or  empl oyee shal l  be pai d by t he st at e or  
pol i t i cal  subdi v i s i on of  whi ch t he def endant  i s an 
of f i cer  or  empl oyee.  .  .  .  
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Rat her ,  an empl oyee' s conduct  i s not  wi t hi n t he scope of  hi s 

empl oyment  i f  " i t  i s  t oo l i t t l e act uat ed by a pur pose t o ser ve 

t he empl oyer  or  i f  i t  i s  mot i vat ed ent i r el y by t he empl oyee' s 

own pur poses. "   I d.  at  499- 500.    

¶32 Her e,  as i n ot her  cont ext s,  t he f ocus of  our  i nqui r y 

must  l i kewi se cent er  on whet her  an empl oyee i s act uat ed by a 

pur pose t o ser ve hi s empl oyer .   However ,  a di f f er ent  anal ysi s 

f r om t he one set  f or t h i n DeRuyt er  i s r equi r ed under  

c i r cumst ances wher e t he empl oyee does not  have a f i xed pl ace of  

empl oyment .   Recogni z i ng t he di f f er ences i n cases wher e t her e i s 

no f i xed pl ace of  empl oyment ,  t he cour t  of  appeal s decl ar ed t hat  

t he DeRuyt er  anal ysi s " does not  appl y"  i n t hose ci r cumst ances. 10  

Mur r ay v.  Tr avel er s I ns.  Co. ,  229 Wi s.  2d 819,  828,  601 N. W. 2d 

661 ( Ct .  App.  1999) .    

¶33 I n Mur r ay,  a physi cal  t her api st  was r equi r ed t o 

schedul e appoi nt ment s wi t h c l i ent s of  her  empl oyer  and t r avel  t o 

and f r om t he homes of  t he pat i ent s t o admi ni st er  physi cal  

t her apy t o t hem.   I d.  at  823- 24.   One day,  on her  way f r om one 

                                                 
10 Case l aw i ndi cat es t hat  t her e ar e ot her  except i ons t o t he 

" gener al  maxi m"  t hat  wher e an empl oyee wor ks f or  anot her  at  a 
gi ven pl ace of  empl oyment ,  and l i ves at  home or  boar ds hi msel f ,  
" i t  i s  t he busi ness of  t he empl oyee t o pr esent  hi msel f  at  t he 
pl ace of  empl oyment ,  and t he r el at i on of  mast er  and ser vant  does 
not  exi st  whi l e he i s goi ng bet ween hi s home and pl ace of  
empl oyment . "   DeRuyt er  v.  Wi s.  El ec.  Power  Co. ,  200 Wi s.  2d 349,  
361,  546 N. W. 2d 534 ( Ct .  App.  1996) .   For  addi t i onal  di scussi on 
of  t he " gener al  maxi m"  and i t s except i ons,  see Chr i st opher  
Vaet h,  Empl oyer ' s Li abi l i t y  f or  Negl i gence of  Empl oyee i n 
Dr i v i ng hi s or  her  own Aut omobi l e,  27 A. L. R.  5t h 174 ( 1995)  
( col l ect i ng cases t hat  i dent i f y t he " comi ng and goi ng"  r ul e and 
t he except i ons t o t hat  r ul e,  i ncl udi ng t he " on- cal l "  except i on) .     
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appoi nt ment  t o anot her  appoi nt ment ,  she was i nvol ved i n an 

aut omobi l e acci dent  wi t h a t hi r d par t y,  and one of  t he 

passenger s i n t he ot her  vehi c l e commenced an act i on agai nst  her  

and her  empl oyer .   I d.  at  823.    

¶34 The cour t  of  appeal s r easoned t hat  t he c i r cumst ances 

pr esent ed i n t hat  case di st i ngui shed i t  f r om DeRuyt er  because 

under  DeRuyt er ,  t he empl oyee must  have a f i xed pl ace of  

empl oyment .   I d.  at  827- 28.   Upon det er mi ni ng t hat  t he DeRuyt er  

anal ysi s di d not  appl y,  t he cour t  of  appeal s  exami ned t he 

ci r cumst ances of  t he physi cal  t her api st ' s  t r avel  and concl uded 

t hat  her  t r avel  " was act uat ed by a pur pose t o ser ve her  empl oyer  

when t he acci dent  occur r ed. "   I d.  at  831.    

¶35 Li ke Mur r ay,  t he f act s of  t hi s case do not  comf or t abl y 

f i t  i nt o t he DeRuyt er  anal ysi s.   Bur di t t  i s  an on- cal l  vol unt eer  

f i r ef i ght er  who coul d be cal l ed t o any number  of  l ocat i ons at  

any t i me.   Somet i mes he may be r equi r ed t o r epor t  t o t he f i r e 

st at i on and somet i mes he may need t o r epor t  di r ect l y t o t he 

scene of  t he emer gency dependi ng on t he nat ur e of  t he cal l .   

Even t hough t he OFD gui del i nes r equi r e hi m t o t r avel  f i r st  t o 

t he f i r e st at i on i n r espondi ng t o a non- EMS cal l ,  t he f i r e 

st at i on i s st i l l  not  Bur di t t ' s  ul t i mat e dest i nat i on.   Rat her ,  he 

i s expect ed t o pi ck up t he necessar y equi pment  and t r avel  agai n 

t o t he scene of  t he emer gency.  

¶36 Thus,  Bur di t t  i s  not  a t ypi cal  commut er  wi t h a f i xed 

pl ace of  empl oyment  as descr i bed by DeRuyt er .   I nst ead he i s 

mor e l i ke t he physi cal  t her api s t  i n Mur r ay,  whose empl oyment  

r equi r ed her  t o t r avel  t o a number  of  dest i nat i ons.   
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Accor di ngl y,  t he DeRuyt er  " gener al  maxi m"  does not  appl y i n t hi s 

case.   200 Wi s.  2d at  361.   Li ke t he Mur r ay and Ol son cour t s,  we 

f ocus i nst ead on whet her  Bur di t t  was act uat ed by a pur pose t o 

ser ve hi s empl oyer  when t he acci dent  occur r ed.    

¶37 The undi sput ed f act s of  t hi s case show t hat  Bur di t t  

was act uat ed by a pur pose t o ser ve t he OFD when t he acci dent  

occur r ed.   Hi s ent i r e pur pose i n t r avel i ng t o t he f i r e st at i on 

on t he eveni ng of  June 8 was t o r espond t o t he emer gency cal l  

t hat  had come t hr ough on hi s pager .   No one ar gues t hat  he had 

any ot her  mot i vat i on.   

¶38 Fur t her mor e,  once he r esponded,  Bur di t t  was obl i gat ed 

t o f ol l ow t he or der s of  hi s commandi ng of f i cer s.   Al t hough 

DeRuyt er  does not  appl y,  t he f act  t hat  Bur di t t  was bound by t he 

or der s of  hi s commandi ng of f i cer s l ends f ur t her  suppor t  t o our  

anal ysi s. 11 

                                                 
11 I n 2011 Wi sconsi n Act  162,  ef f ect i ve Apr i l  12,  2012,  t he 

l egi s l at ur e amended Wi s.  St at .  § 893. 80 t o expr essl y pr ovi de 
t hat  an " agent "  f or  t he pur poses of  t he i mmuni t y anal ysi s 
i ncl udes a vol unt eer  f i r ef i ght er .   One el ement  of  t he st at ut e 
pr ovi des t hat  a vol unt eer  f i r ef i ght er  must  be " subj ect  t o t he 
r i ght  of  cont r ol  of  t he vol unt eer  company" :  

( 1b)  I n t hi s sect i on,  " agent "  i ncl udes a vol unt eer .  I n 
t hi s subsect i on,  " vol unt eer "  means a per son who 
sat i sf i es al l  of  t he f ol l owi ng:  

( a)  The per son pr ovi des ser vi ces or  per f or ms dut i es 
f or  and wi t h t he expr ess or  i mpl i ed consent  of  a 
vol unt eer  f i r e company or gani zed under  ch.  181 or  213,  
pol i t i cal  cor por at i on,  or  gover nment al  subdi v i s i on or  
agency t her eof .  A per son sat i sf i es t he r equi r ement s 
under  t hi s par agr aph even i f  t he act i v i t i es of  t he 
per son wi t h r egar d t o t he ser vi ces and dut i es and t he 
det ai l s and met hod by whi ch t he ser vi ces ar e pr ovi ded 
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¶39 Ther ef or e,  we concl ude t hat  Bur di t t ,  i n r espondi ng t o 

t he cal l ,  act ed wi t hi n t he scope of  hi s empl oyment .   Because he 

was act i ng wi t hi n t he scope of  hi s empl oyment  as a vol unt eer  

f i r ef i ght er ,  Bur di t t  f al l s  wi t hi n t he c l ass of  i ndi v i dual s who 

may be shi el ded by publ i c of f i cer  i mmuni t y.   See Wi s.  St at .  

§ 893. 80( 4) .  

I V 

¶40 Havi ng det er mi ned t hat  Bur di t t  f al l s  wi t hi n t he c l ass 

of  i ndi v i dual s who may be shi el ded by publ i c of f i cer  i mmuni t y,  

we addr ess next  whet her  Bur di t t ' s  al l egedl y negl i gent  act s 

qual i f y f or  an except i on t o t hat  i mmuni t y.   Br own and Schwar t z 

ar gue t hat  Bur di t t  act ed cont r ar y t o a mi ni st er i al  dut y t o 

f ol l ow cer t ai n " r ul es of  t he r oad, "  whi ch ar e codi f i ed i n 

Chapt er  346 of  t he Wi sconsi n st at ut es.   Speci f i cal l y,  t hey 

cont end t hat  Bur di t t  di sr egar ded a st at ut or y r equi r ement  t hat  he 

                                                                                                                                                             
and t he dut i es ar e per f or med ar e l ef t  t o t he 
di scr et i on of  t he per son.  

( b)  The per son i s subj ect  t o t he r i ght  of  cont r ol  of  
t he vol unt eer  company,  pol i t i cal  cor por at i on,  or  
gover nment al  subdi v i s i on or  agency descr i bed i n par .  
( a) .  

( c)  The per son i s not  pai d a f ee,  sal ar y,  or  ot her  
compensat i on by any per son f or  t he ser vi ces or  dut i es 
descr i bed i n par .  ( a) .  I n t hi s par agr aph,  
" compensat i on"  does not  i ncl ude t he r ei mbur sement  of  
expenses.  

Wi s.  St at .  § 893. 80( 1b)  ( 2011- 12) .   Al t hough t he cur r ent  
Wi s.  St at .  § 893. 80( 1b)  was not  i n ef f ect  dur i ng t he r el evant  
event s of  t hi s case,  our  anal ysi s i s consi st ent  wi t h t he 
el ement s set  f or t h by t he l egi s l at ur e i n t he r ecent  r evi s i ons t o 
t he st at ut e.  
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may not  pr oceed t hr ough a r ed st op si gnal  unl ess he act i vat es 

bot h an emer gency l i ght  and an audi bl e s i gnal  as set  f or t h i n 

Wi s.  St at .  § 346. 03( 3) .      

¶41 Publ i c of f i cer  i mmuni t y i s gr ounded i n Wi s.  St at .  

§ 893. 80( 4) .   The st at ut e pr ovi des as f ol l ows:  

( 4)  No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 
br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  

Thus,  a publ i c of f i cer  i s i mmune f r om " any sui t "  f or  " act s done 

i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  j udi c i al  or  

quasi - j udi c i al  f unct i ons. "    I d. ;  see al so Wi l l ow Cr eek Ranch,  

L. L. C.  v.  Town of  Shel by,  2000 WI  56,  ¶25,  235 Wi s.  2d 409,  611 

N. W. 2d 693.    

¶42 The gener al  r ul e of  i mmuni t y f or  publ i c of f i cer s i n 

t hei r  per f or mance of  act s wi t hi n t he scope of  empl oyment  i s 

subj ect  t o f our  except i ons i dent i f i ed i n case l aw.   Scot t  v.  

Saver s Pr oper t y and Cas.  I ns.  Co. ,  2003 WI  60,  ¶16,  262 Wi s.  2d 

127,  663 N. W. 2d 715.   The f our  except i ons t o publ i c of f i cer  

i mmuni t y ar e set  f or t h as f ol l ows:  

Bot h st at e and muni ci pal  i mmuni t y ar e subj ect  t o 
sever al  except i ons " r epr esent i ng a j udi c i al  bal ance 
st r uck bet ween ' t he need of  publ i c of f i cer s t o per f or m 
t hei r  f unct i ons f r eel y [ and]  t he r i ght  of  an aggr i eved 
par t y t o seek r edr ess. ' "  .  .  .  Ther e i s no i mmuni t y 
agai nst  l i abi l i t y  associ at ed wi t h:  1)  t he per f or mance 
of  mi ni st er i al  dut i es i mposed by l aw;  2)  known and 
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compel l i ng danger s t hat  gi ve r i se t o mi ni st er i al  
dut i es on t he par t  of  publ i c of f i cer s or  empl oyees;  3)  
act s i nvol v i ng medi cal  di scr et i on;  and 4)  act s  t hat  
ar e mal i c i ous,  wi l l f ul ,  and i nt ent i onal .  

Lodl  v.  Pr ogr ess i ve Nor t her n I ns.  Co. ,  2002 WI  71,  ¶24,  253 Wi s.  

2d 323,  646 N. W. 2d 314.    

¶43 I n t hi s case,  t he sol e except i on at  i ssue i s t he 

mi ni st er i al  dut y except i on.   A publ i c of f i cer ' s dut y i s 

mi ni st er i al  onl y when i t  i s  " absol ut e,  cer t ai n and i mper at i ve, "  

i nvol v i ng t he " per f or mance of  a speci f i c  t ask"  t hat  t he l aw 

i mposes and def i nes t he " t i me,  mode and occasi on f or  i t s 

per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. "   Li st er  v.  Boar d of  Regent s,  72 Wi s.  2d 

282,  301,  240 N. W. 2d 610 ( 1976) .   I f  l i abi l i t y  i s  pr emi sed on 

ei t her  t he negl i gent  per f or mance or  non- per f or mance of  a 

mi ni st er i al  dut y,  t hen i mmuni t y wi l l  not  appl y.   Lodl ,  253 

Wi s.  2d 323,  ¶26.    

¶44 To det er mi ne whet her  a mi ni st er i al  dut y exi st s,  t hi s 

cour t  has i n past  cases exami ned t he l anguage of  an appl i cabl e 

st at ut e,  r egul at i on,  or  pr ocedur e t hat  i s ar gued t o i mpose such 

a dut y.   See,  e. g. ,  i d. ,  ¶¶29- 30 ( exami ni ng an oper at i ons pol i cy 

gui del i ne t o det er mi ne whet her  i t  i mposed a mi ni st er i al  dut y) ;  

Bi cknese v.  Sut ul a,  2003 WI  31,  ¶25,  260 Wi s.  2d 713,  660 N. W. 2d 

289 ( eval uat i ng an empl oyee pol i cy manual ) ;  Umansky v.  ABC I ns.  

Co. ,  2009 WI  82,  ¶18,  319 Wi s.  2d 622,  769 N. W. 2d 1 ( exami ni ng a 

saf et y r egul at i on) .   The dut y i mposed by t he st at ut e,  

r egul at i on,  or  pr ocedur e must  conf or m t o al l  el ement s of  a 
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mi ni st er i al  dut y.   Yao v.  Chapman,  2005 WI  App 200,  ¶31,  287 

Wi s.  2d 445,  705 N. W. 2d 272.    

¶45 Her e,  Br own and Schwar t z ar gue t hat  t he " r ul es of  t he 

r oad"  codi f i ed at  Chapt er  346 of  t he Wi sconsi n St at ut es i mposed 

a mi ni st er i al  dut y upon Bur di t t  t o st op at  a r ed st op si gnal .   

The " r ul es of  t he r oad"  gener al l y r equi r e t hat  a vehi c l e must  

st op at  a r ed st op si gnal :  

( 1)  Whenever  t r af f i c  i s  cont r ol l ed by t r af f i c  cont r ol  
s i gnal s exhi bi t i ng di f f er ent  col or ed l i ght s 
successi vel y,  or  wi t h ar r ows,  t he f ol l owi ng col or s 
shal l  be used and shal l  i ndi cat e and appl y t o 
oper at or s of  vehi c l es and pedest r i ans as f ol l ows:  

. . .  

( c)  Red.  1.  Vehi cul ar  t r af f i c  f aci ng a r ed si gnal  
shal l  st op bef or e ent er i ng t he cr osswal k on t he near  
s i de of  an i nt er sect i on,  or  i f  none,  t hen bef or e 
ent er i ng t he i nt er sect i on or  at  such ot her  poi nt  as 
may be i ndi cat ed by a c l ear l y v i s i bl e s i gn or  mar ki ng 
and shal l  r emai n st andi ng unt i l  gr een or  ot her  s i gnal  
per mi t t i ng movement  i s shown.  

Wi s.  St at .  § 346. 37( 1) ( c) 1.   Al t hough al l  vehi c l es ar e subj ect  

t o t he gener al  r equi r ement  t o st op at  a r ed st op si gnal ,  Wi s.  

St at .  § 346. 03 gr ant s aut hor i zed emer gency vehi c l es a pr i v i l ege 

t o pr oceed t hr ough t he r ed st op si gnal  under  cer t ai n speci f i ed 

c i r cumst ances. 12  The aut hor i zed emer gency vehi c l e may " [ p] r oceed 

                                                 
12 An " aut hor i zed emer gency vehi c l e"  i s def i ned i n t he 

st at ut es t o i ncl ude " [ p] r i vat el y  owned mot or  vehi c l es bei ng used 
by deput y st at e f i r e mar shal s or  by per sonnel  of  a f ul l - t i me or  
par t - t i me f i r e depar t ment  or  by member s of  a vol unt eer  f i r e 
depar t ment  whi l e en r out e t o a f i r e or  on an emer gency cal l  
pur suant  t o or der s of  t hei r  chi ef  or  ot her  commandi ng of f i cer . "   
Wi s.  St at .  § 340. 01( 3) ( d) .    

 



No.  2011AP0583   

 

23 
 

past  a r ed or  st op si gnal  or  st op si gn,  but  onl y af t er  s l owi ng 

down as may be necessar y f or  saf e oper at i on"  and meet i ng 

addi t i onal  condi t i ons set  f or t h i n ot her  por t i ons of  t he 

st at ut e.   Wi s.  St at .  § 346. 03( 2) ( b) .    

 ¶46 I n or der  t o l awf ul l y pr oceed t hr ough a r ed st op 

si gnal ,  t he oper at or  of  t he aut hor i zed emer gency vehi c l e must  

gi ve a " v i sual  s i gnal , "  whi ch i s def i ned as " at  l east  one 

f l ashi ng,  osci l l at i ng or  r ot at i ng r ed l i ght . "   Wi s.  St at .  

§ 346. 03( 3) .   Fur t her mor e,  i t  must  al so gi ve an audi bl e s i gnal ,  

whi ch t he st at ut e def i nes as " a s i r en or  exhaust  whi st l e. "   I d.    

¶47 Even i f  an oper at or  of  an aut hor i zed emer gency vehi c l e 

gi ves bot h a v i sual  and an audi bl e s i gnal ,  Wi s.  St at .  

§ 346. 03( 5)  st i l l  r equi r es t hat  t he oper at or  dr i ve " wi t h due 

r egar d under  t he c i r cumst ances f or  t he saf et y of  al l  per sons. "   

Thus,  i n or der  t o compl y wi t h Wi s.  St at .  § 346. 03 and l awf ul l y 

pr oceed t hr ough a r ed st op s i gnal ,  an aut hor i zed emer gency 

vehi c l e must  s l ow down as may be necessar y f or  saf e oper at i on,  

have gi ven bot h a v i sual  and an audi bl e s i gnal ,  and must  have 

pr oceeded wi t h due r egar d under  t he c i r cumst ances f or  t he saf et y 

of  al l  per sons.    

 ¶48 Her e,  Bur di t t  by hi s own admi ssi on made a " poor  

deci s i on"  t o pr oceed t hr ough t he r ed st op si gnal ,  pr oceedi ng 

whi l e gi v i ng a v i sual  s i gnal ,  but  not  whi l e gi v i ng any audi bl e 

s i gnal .   Hi s act i ons ar e undi sput edl y cont r ar y t o t he st at ut or y 

r equi r ement s set  f or t h i n Wi s.  St at .  § 346. 03( 3) .   The onl y 

quest i on i s whet her  act i ng cont r ar y t o t hat  " r ul e of  t he r oad"  

was mi ni st er i al .    
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¶49 Thi s cour t  consi der ed whet her  act i ng cont r ar y t o t he 

" r ul es of  t he r oad"  may const i t ut e an act  cont r ar y t o a 

mi ni st er i al  dut y i n Est at e of  Cavanaugh v.  Andr ade,  202 Wi s.  2d 

290,  550 N. W. 2d 103 ( 1996) .   I n t hat  case,  a l aw enf or cement  

of f i c i al  engaged i n a hi gh- speed chase wi t h anot her  vehi c l e t hat  

f ai l ed t o st op at  a r ed st op si gnal .   I d.  at  296.   The vehi c l e 

whi ch was bei ng pur sued st r uck and ki l l ed a t hi r d- par t y dr i ver .   

I d.   The deceased dr i ver ' s est at e sued t he l aw enf or cement  

of f i c i al  and t he muni ci pal i t y f or  whi ch he was empl oyed al l egi ng 

a cause of  act i on soundi ng i n negl i gence.   I d.  at  297.    

¶50 The muni ci pal i t y and t he l aw enf or cement  of f i c i al  

ar gued t hat  t hey wer e i mmune f r om l i abi l i t y . 13  I d.   The l aw 

enf or cement  of f i cer  ar gued t hat  hi s al l eged negl i gent  i ni t i at i on 

of  t he hi gh- speed chase and hi s f ai l ur e t o t er mi nat e i t  wer e 

di scr et i onar y act s,  and f ur t her  ar gued t hat  hi s al l eged 

                                                 
13 The muni ci pal i t y ar gued t hat  Wi s.  St at .  § 346. 03( 6)  set  

f or t h no mi ni st er i al  dut y such t hat  f ai l i ng t o compl y wi t h a 
st at ut or y mandat e r egar di ng pol i c i es and pr ocedur es f or  hi gh-
speed chases exposed i t  t o l i abi l i t y .   Est at e of  Cavanaugh v.  
Andr ade,  202 Wi s.  2d 290,  296- 97,  550 N. W. 2d 103 ( 1996) .   The 
Cavanaugh cour t  agr eed t hat  t he muni ci pal i t y ' s f ai l ur e t o compl y 
wi t h Wi s.  St at .  § 346. 03( 6)  const i t ut ed an act  cont r ar y t o a 
mi ni st er i al  dut y.   I d.  at  301.    

I n exami ni ng t he st at ut e,  t he cour t  obser ved t hat  al t hough 
" t he pr omul gat i on of  gui del i nes i n gener al  i nvol ves a gr eat  
amount  of  gover nment al  di scr et i on,  § 346. 03( 6)  makes t he 
i ncl usi on of  cer t ai n par t s of  t he pol i cy pr omul gat i on 
mi ni st er i al . "   I d.   The dut y was mi ni st er i al  because t he st at ut e 
mandat ed t hat  l aw enf or cement  agenci es consi der  " speci f i c  
f act or s"  t hat  wer e " absol ut e,  cer t ai n and i mper at i ve,  i nvol v i ng 
mer el y t he per f or mance of  a speci f i c  t ask. "   I d.  ( quot i ng Ki mps 
v.  Hi l l ,  200 Wi s.  2d 1,  10,  546 N. W. 2d 151 ( 1996) ) .    
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oper at i on of  hi s vehi c l e cont r ar y t o Wi s.  St at .  § 346. 03( 5)  

r equi r i ng due r egar d under  t he c i r cumst ances f or  t he saf et y of  

al l  per sons di d not  mean t hat  he had act ed cont r ar y t o a 

mi ni st er i al  dut y.   I d.  at  315.    

¶51 The Cavanaugh cour t  det er mi ned t hat  Wi s.  St at .  

§ 346. 03( 5)  i mposed onl y a di scr et i onar y dut y under  t he 

c i r cumst ances of  t he case.   I d.  at  315- 16.   I t  not ed t hat  t he 

of f i cer ' s act i ons i n i ni t i at i ng and cont i nui ng t he hi gh- speed 

chase wer e di scr et i onar y,  di st i ngui shi ng t hose act s f r om t he 

physi cal  oper at i on of  t he vehi c l e,  whi ch i t  suggest ed may be 

mi ni st er i al  i n some ci r cumst ances.   I d.  at  316- 18.  

¶52 I n Cavanaugh,  i t  was t he of f i cer ' s deci s i ons r el at i ng 

t o t he i ni t i at i on and cont i nuance of  t he hi gh- speed chase t hat  

const i t ut ed t he negl i gent  conduct .   I d.   Thi s cour t  empl oyed a 

s i mi l ar  anal ysi s i n Lodl ,  253 Wi s.  2d 323,  ¶27,  wher e i t  

exami ned l aw enf or cement  r egul at i ons r el at i ng t o t he deci s i on t o 

di r ect  t r af f i c  at  an i nt er sect i on.   The Lodl  cour t  not ed t hat  

t he r egul at i ons di d not  r equi r e t he of f i cer  t o di r ect  t r af f i c  i n 

any gi ven si t uat i on or  ot her wi se r emove of f i cer  di scr et i on over  

t he deci s i on t o under t ake manual  t r af f i c  cont r ol ,  and det er mi ned 

t hat  t hey di d not  i mpose a mi ni st er i al  dut y.   I d.    

¶53 I n t hi s case,  Bur di t t  ar gues t hat ,  l i ke t he of f i cer  

i ni t i at i ng and cont i nui ng t he hi gh- speed chase i n Cavanaugh,  hi s  

deci s i on t o ent er  t he i nt er sect i on was not  mi ni st er i al .   

Li kewi se,  he cont ends t hat  hi s deci s i on t o pr oceed t hr ough t he 

r ed st op si gnal  i s  compar abl e t o t he l aw enf or cement  of f i cer  

deci di ng whet her  t o di r ect  t r af f i c  i n Lodl .   However ,  unl i ke t he 
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deci s i ons t o i ni t i at e and cont i nue a hi gh- speed chase i n 

Cavanaugh and t he deci s i on t o di r ect  t r af f i c  i n Lodl ,  Wi s.  St at .  

§ 346. 03( 3)  di r ect l y gover ns Bur di t t ' s  act s i n pr oceedi ng 

t hr ough a r ed st op si gnal  wi t hout  an audi bl e s i gnal  and 

sat i sf i es al l  el ement s of  a mi ni st er i al  dut y.   Li st er ,  72 Wi s.  

2d at  301.  

¶54 Bur di t t  may pr oceed t hr ough a r ed st op si gnal  onl y i f  

hi s vehi c l e gi ves a v i sual  and an audi bl e s i gnal .   Wi s.  St at .  

§ 346. 03( 3) .   He di d not  gi ve an audi bl e s i gnal ,  and t her ef or e,  

he had no di scr et i on t o pr oceed t hr ough t he r ed st op si gnal .   

The st at ut e set s f or t h " absol ut e,  cer t ai n and i mper at i ve, "  

r equi r ement s concer ni ng t he " per f or mance of  a speci f i c  t ask, "  

pr oceedi ng t hr ough t he r ed st op si gnal ,  and i t  i mposes and 

def i nes t he " t i me,  mode and occasi on"  f or  pr oceedi ng t hr ough t he 

r ed st op si gnal  " wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. "   Li st er ,  72 Wi s.  2d at  301.    

¶55 Thus,  Wi s.  St at .  § 346. 03( 3)  i mposed upon Bur di t t  a 

mi ni st er i al  dut y t o st op at  t he r ed st op si gnal .   He f ai l ed t o 

compl y wi t h t hat  mi ni st er i al  dut y and now f aces al l egat i ons of  

negl i gence pr emi sed on hi s f ai l ur e t o compl y.   He t her ef or e 

f al l s  wi t hi n t he mi ni st er i al  dut y except i on t o publ i c of f i cer  

i mmuni t y.    

¶56 We f ur t her  obser ve t hat  as a suppl ement  t o Wi s.  St at .  

§ 346. 03,  t he OFD set  f or t h gui del i nes t hat  appear  t o pr ohi bi t  

i t s  member s f r om pr oceedi ng t hr ough a r ed st op si gnal .   The 

gui del i nes st at e t hat  a per sonal  vehi c l e must  be dr i ven wi t h 

" emer gency l i ght s onl y, "  excl udi ng audi bl e s i gnal s f r om use.   
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Al so under  t he " Use of  Per sonal  Vehi c l es"  headi ng,  t he 

gui del i nes caut i on t hat  " [ n] o war ni ng devi ce wi l l  aut omat i cal l y  

gr ant  you t he r i ght  of  way! "   Al t hough we need not  det er mi ne 

whet her  t he gui del i nes t hemsel ves est abl i shed a mi ni st er i al  

dut y,  t hose di r ect i ves onl y st r engt hen our  concl usi on.    

¶57 Accor di ngl y,  we concl ude t hat  Bur di t t  i s  not  shi el ded 

by publ i c of f i cer  i mmuni t y because he act ed cont r ar y t o a 

mi ni st er i al  dut y .   Because Bur di t t  i s  not  shi el ded by publ i c 

of f i cer  i mmuni t y,  summar y j udgment  di smi ssi ng Bur di t t ,  t he OFD,  

and t hei r  i nsur er s i s not  appr opr i at e.  

V 

¶58 I n sum,  we concl ude t hat  Bur di t t  was act i ng wi t hi n t he 

scope of  hi s  empl oyment  when t he col l i s i on occur r ed.   

Accor di ngl y,  he i s wi t hi n t he c l ass of  i ndi v i dual s t hat  may be 

shi el ded by publ i c of f i cer  i mmuni t y.  

¶59 However ,  we f ur t her  concl ude t hat  Bur di t t  i s  not  

ent i t l ed t o publ i c of f i cer  i mmuni t y because hi s act s i n 

pr oceedi ng t hr ough t he r ed st op si gnal  wi t hout  an audi bl e s i gnal  

v i ol at ed a c l ear  mi ni st er i al  dut y.   He t her ef or e f al l s  wi t hi n 

t hat  except i on t o publ i c of f i cer  i mmuni t y.   The " r ul es of  t he 

r oad"  st at ut es codi f i ed at  Chapt er  346 of  t he Wi sconsi n St at ut es 

r equi r ed Bur di t t  t o st op at  t he r ed st op si gnal  because hi s 

vehi c l e l acked an audi bl e s i gnal .   Because Bur di t t ' s  act s f al l  

wi t hi n t he mi ni st er i al  dut y except i on t o publ i c of f i cer  

i mmuni t y,  he i s not  shi el ded by i mmuni t y and summar y j udgment  i s 

not  appr opr i at e.   Accor di ngl y,  we r ever se t he cour t  of  appeal s 

and r emand f or  f ur t her  pr oceedi ngs.      
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.  
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