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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Fr ey,  No.  

2010AP2801- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Aug.  30,  

2011)  af f i r mi ng t he f el ony convi ct i ons of  Mi chael  L.  Fr ey 

( Fr ey) .  

¶2 Fr ey pl eaded no cont est  t o t hr ee f el oni es on t he 

mor ni ng of  a schedul ed t r i al  i n whi ch he was f ac i ng si x f el ony 

char ges.   As par t  of  a pl ea bar gai n,  t he St at e agr eed t o di smi ss 

t hr ee f el ony char ges,  but  t her e was no agr eement  t hat  t he 
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di smi ssed char ges woul d be " r ead- i n"  under  Wi s.  St at .  

§ 973. 20( 1g) ( b) . 1 

¶3 At  sent enci ng,  t he Fl or ence Count y Ci r cui t  Cour t ,  Leon 

D.  St enz,  Judge,  expl i c i t l y  consi der ed t he di smi ssed char ges i n 

expl ai ni ng and i mposi ng Fr ey' s sent ence.   As a r esul t ,  Fr ey 

chal l enged t he val i di t y of  t he sent ence.   The ci r cui t  cour t  

deni ed Fr ey' s mot i on f or  r esent enci ng,  and t he cour t  of  appeal s 

af f i r med.  

¶4 The i ssues pr esent ed her e may be st at ed as f ol l ows:  

1.  May a c i r cui t  cour t  consi der  di smi ssed char ges i n 

i mposi ng a sent ence when t he def endant  asser t s t hat  t he char ges 

wer e " di smi ssed out r i ght " ? 

2.  Di d t he c i r cui t  cour t  consi der  a di smi ssed char ge f or  

mor e t han det er mi ni ng Fr ey' s char act er  and need f or  

i ncar cer at i on and r ehabi l i t at i on,  ent i t l i ng Fr ey t o a new 

sent enci ng hear i ng? 

¶5 We concl ude t hat  a c i r cui t  cour t  may consi der  

di smi ssed char ges i n i mposi ng sent ence.   Not hi ng i n t hi s case 

al t er s t hat  l ongst andi ng r ul e.   The ci r cui t  cour t  her e di d not  

use t he di smi ssed char ges f or  an i mpr oper  pur pose.   I n addi t i on,  

we concl ude t hat  Fr ey had adequat e oppor t uni t y  t o r ef ut e t he 

pur por t ed i naccur aci es of  t he f act s under l y i ng t he di smi ssed 

char ges.   Ther ef or e,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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I .  FACTUAL BACKGROUND 

¶6 Mi chael  Fr ey and hi s gi r l f r i end moved t o t he Town of  

Aur or a i n Fl or ence Count y i n t he summer  of  2008.   M. G.  l i ved at  

Fr ey' s home wi t h her  mot her ,  her  hal f - s i st er ,  and Fr ey.   Thi s 

f ami l y uni t  had l i ved t oget her  f or  al most  10 year s.   M. G. ' s hi gh 

school  f r i end,  A. B. ,  occasi onal l y v i s i t ed M. G.  at  t he Aur or a 

home and sl ept  t her e over ni ght .    

¶7 I n t he spr i ng of  2009,  A. B.  and M. G.  accused Fr ey of  

sexual l y assaul t i ng t hem at  di f f er ent  t i mes at  t he Aur or a home.   

Bot h gi r l s wer e 16 year s ol d at  t he t i me.   Fr ey was 43.   

¶8 A. B.  al l eged t hat  when she vi s i t ed M. G. ,  she woul d 

" smoke weed"  wi t h M. G.  and Fr ey.   Fr ey woul d pr ovi de t he 

mar i j uana as wel l  as pi l l s  t hat  caused her  t o get  t i r ed or  

di zzy.   

¶9 A. B.  al l eged t hat  when she was vi s i t i ng M. G.  one ni ght  

i n ear l y Febr uar y 2009,  af t er  an eveni ng of  smoki ng mar i j uana,  

t aki ng pi l l s ,  and smoki ng ci gar et t es,  she came downst ai r s f r om 

M. G. ' s bedr oom t o get  a dr i nk i n t he k i t chen.   She al l eged t hat  

Fr ey came up behi nd her ,  pushed her  agai nst  t he s i nk,  and 

at t acked her .   A. B.  al l eged t hat  Fr ey pushed her  t o t he gr ound,  

f l i pped her  ont o her  back,  and f or ci bl y had sexual  i nt er cour se 

wi t h her .   A. B.  scr eamed and t r i ed t o get  away f r om Fr ey and 

event ual l y s l i pped away and r an upst ai r s t o M. G. ' s r oom.   Ear l y 

t he next  mor ni ng she cal l ed a f r i end who t ook her  home.  

¶10 M. G.  al l eged t hat  Fr ey woul d gi ve her  pi l l s ,  i nc l udi ng 

sl eepi ng pi l l s ,  al most  ever y ni ght ——usual l y seven per  ni ght .   

These pi l l s  woul d cause M. G.  t o f al l  asl eep.   On Mar ch 30,  2009,  
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Fr ey gave pi l l s  t o M. G.  causi ng her  t o f al l  asl eep.   M. G.  woke 

up t o f i nd Fr ey' s hand i nsi de her  pant s.   

¶11 M. G.  had pr evi ousl y accused Fr ey of  s i mi l ar  conduct ,  

but  char ges wer e not  f i l ed af t er  M. G.  wi t hdr ew her  st at ement  t o 

pol i ce.  

¶12 On Apr i l  15,  2009,  pol i ce obt ai ned and execut ed a 

sear ch war r ant  and di scover ed t wo baggi es of  mar i j uana and t wo 

scal es,  one di gi t al  and one mechani cal ,  i n Fr ey' s home.  

I I .  PROCEDURAL HI STORY 

¶13 On Apr i l  21,  2009,  Mi chael  L.  Fr ey was char ged wi t h 

( 1)  second degr ee sexual  assaul t ,  cont r ar y  t o Wi s.  St at .  

§ 940. 225( 2) ( a) ;  ( 2)  at t empt ed second degr ee sexual  assaul t ,  

cont r ar y t o Wi s.  St at .  § 940. 225( 2) ( d) ;  ( 3)  possessi on of  

t et r ahydr ocannabi nol s,  second and subsequent ,  cont r ar y t o Wi s.  

St at .  § 961. 41( 3g) ( e) ;  and ( 4)  possessi on of  dr ug par apher nal i a,  

cont r ar y t o Wi s.  St at .  § 961. 573( 1) .  

¶14 At  t he i ni t i al  appear ance on Apr i l  21,  2009,  t he cour t  

f ound pr obabl e cause,  r educed bai l  t o $100, 000 cash,  and set  t he 

pr el i mi nar y exami nat i on dat e.  

¶15 A pr el i mi nar y exami nat i on was hel d on Apr i l  28,  2009,  

at  whi ch bot h A. B.  and M. G.  t est i f i ed.  

¶16 On Apr i l  30,  2009,  an i nf or mat i on was f i l ed t hat  

cont ai ned si x count s:  

COUNT 1:  Second Degr ee Sexual  Assaul t ,  Wi s.  St at .  
§ 940. 225( 2) ( a) ——A Cl ass C Fel ony 

COUNT 2:  Second Degr ee Sexual  Assaul t ,  Wi s.  St at .  
§ 940. 225( 2) ( cm) ——A Cl ass C Fel ony 
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COUNT 3:  Chi l d Ent i cement ,  Wi s.  St at .  § 948. 07( 6) ——A 
Cl ass D Fel ony 

COUNT 4:  Chi l d Ent i cement ,  Wi s.  St at .  § 948. 07( 6) ——A 
Cl ass D Fel ony 

Count  5:  Del i ver  a Cont r ol l ed Subst ance,  Wi s.  St at .  
§ 961. 41( 1) ( h) 1——A Cl ass I  Fel ony 

COUNT 6:  Del i ver  a Cont r ol l ed Subst ance,  Wi s.  St at .  
§ 961. 41( 1) ( h) 1——A Cl ass I  Fel ony 

¶17 Count s 1,  3,  and 5 r el at ed t o t he i nci dent  i nvol v i ng 

A. B.  whi l e count s 2,  4,  and 6 r el at ed t o t he i nci dent  i nvol v i ng 

M. G.  

¶18 On Sept ember  2,  2009,  on t he mor ni ng set  f or  t r i al ,  

t he St at e and Fr ey negot i at ed a pl ea bar gai n.   I t  was a l ast -

mi nut e agr eement ,  as t he cour t r oom was f ul l  of  pr ospect i ve 

j ur or s when t he cour t  l ef t  t o t ake t he pl ea i n a di f f er ent  r oom.   

¶19 The cour t  asked Fl or ence Count y Di st r i ct  At t or ney 

Dougl as Dr exl er  t o st at e t he pl ea bar gai n on t he r ecor d.   

Dr exl er  r epl i ed t hat ,  " t he def endant  woul d pl ead ei t her  gui l t y  

or  no cont est  t o Count  Two,  Count  Fi ve,  and Count  Si x of  t he 

I nf or mat i on .  .  .  .   And Count  One,  Thr ee,  and Four  woul d be 

di smi ssed. "   The par t i es agr eed t hat  t her e woul d be a 

pr esent ence i nvest i gat i on and t hat  t he par t i es coul d ar gue about  

t he pr oper  sent ence.  

¶20 Fr ey pl eaded no cont est  t o one count  of  second degr ee 

sexual  assaul t  and t wo count s  of  del i ver y of  mar i j uana or  

t et r ahydr ocannabi nol s.   These wer e count s 2,  5,  and 6 of  t he 

i nf or mat i on.   The cour t  accept ed t he pl eas and f ound Fr ey gui l t y 

of  t he t hr ee count s.   The ot her  t hr ee count s wer e di smi ssed.  
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¶21 On November  10,  2009,  t he c i r cui t  cour t  sent enced 

Fr ey.   Cer t ai n s t at ement s t hat  t he cour t  made dur i ng sent enci ng 

ar e t he i ssue i n t hi s appeal  and ar e set  f or t h i n det ai l .  

¶22 Fr ey' s def ense counsel ,  Sam Fi l i ppo,  st at ed t hat  

" Anot her  f act or  f or  t he cour t  t o consi der  i s t he v i c i ousness or  

aggr avat ed nat ur e of  t he cr i me.   Thi s [ Count  2]  was a nonvi ol ent  

cr i me.   And i t  was not  by t he use of  f or ce or  t hr eat  of  f or ce. "   

Fi l i ppo was per mi t t ed t o make t hi s ar gument  because Count  1 had 

been di smi ssed.  

¶23 Bef or e i mposi ng sent ence,  t he cour t  st at ed t hat  i t  had 

consi der ed t he ar gument s of  t he at t or neys and t he st at ement s of  

t he par t i es and had r evi ewed sever al  document s submi t t ed by 

Fr ey,  by M. G. ,  and by t he at t or neys.  

¶24 The cour t  t hen pr ovi ded a l engt hy and t hor ough 

expl anat i on f or  t he sent ence i t  was i mposi ng.   The cour t  

expl i c i t l y  st at ed t hat  i t  was consi der i ng:   ( 1)  The gr avi t y and 

nat ur e of  t he of f ense;  ( 2)  Fr ey ' s char act er  and r ehabi l i t at i ve 

needs;  ( 3)  The need t o pr ot ect  t he publ i c;  ( 4)  Fr ey' s cr i mi nal  

hi st or y;  ( 5)  Fr ey' s dr ug and al cohol  pr obl em;  ( 6)  Fr ey' s  

per sonal i t y,  char act er ,  and soci al  t r ai t s;  ( 7)  Fr ey' s wor k 

hi st or y;  ( 8)  Fr ey' s ment al  heal t h;  ( 9)  The pr esent ence 

i nvest i gat i on;  ( 10)  The r ecommendat i ons of  def ense counsel ;  ( 11)  

Fr ey' s cul pabi l i t y ;  ( 12)  The aggr avat ed nat ur e of  t hi s of f ense;  

( 13)  That  Fr ey was r esponsi bl e f or  t he wel f ar e of  t he chi l d,  

havi ng l i ved wi t h her  f or  10 year s;  ( 14)  That  Fr ey was t he onl y 

f at her  f i gur e M. G.  ever  had;  ( 15)  The ongoi ng nat ur e of  t he 

of f ense;  ( 16)  The i mpact  on M. G. ;  ( 17)  The demeanor  of  t he 
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def endant ;  ( 18)  Fr ey' s age and t he vi ct i ms'  ages;  ( 19)  Fr ey' s 

i nt el l i gence;  ( 20)  Fr ey' s r emor se and cooper at i on;  ( 21)  That  

Fr ey avoi ded a t r i al ;  ( 22)  The vi ct i m i mpact  st at ement s;  ( 23)  

That  M. G.  was knocked out  and dr ugged;  ( 24)  That  t her e coul d 

have been a penal t y enhancer ;  ( 25)  That  Fr ey mani pul at ed t he 

chi l d dur i ng and af t er  t he of f ense;  ( 26)  Pr evi ous i nappr opr i at e 

t ext  messages sent  by Fr ey t o M. G. ;  ( 27)  That  M. G.  was 

unconsci ous because of  Fr ey and hi s pl an t o dr ug her  so t hat  he 

coul d t ake advant age of  her ;  and ( 28)  Fr ey' s pr evi ous communi t y 

super vi s i on.    

¶25 The ci r cui t  cour t  was ver y t hor ough i n i t s r emar ks——

expl ai ni ng ever y f act or  t hat  i t  was consi der i ng i n sent enci ng.   

¶26 Wi t hi n t he cour t ' s  l engt hy sent enci ng r emar ks wer e a 

f ew st at ement s about  ot her  char ges and i nci dent s t hat  ar e t he 

cent er  of  t hi s di sput e:  

[ T] hi s i s Mr .  Fr ey' s f aul t .  .  .  .  [ H] e was 43.   And I  
t hi nk t he gi r l s wer e 16.  

 .  .  .  .   

 I  bel i eve t hat  one gi r l  sai d t hat  t hey wer e 
sl eepi ng pi l l s .  .  .  .   [ W] hat  woul d happen he woul d 
gi ve t hem si x or  seven each ni ght  and ever y ni ght  j ust  
about .  .  .  .  [ T] hen he woul d f ol l ow- up t he pi l l s  wi t h 
mar i j uana.  .  .  .  [ T] he cumul at i ve ef f ect  of  t hese 
dr ugs and mar i j uana was t hat  t hey woul d become s l eepy.   
And I  t hi nk t hat  ef f ect  was not  l ost  upon t he 
def endant .  

 I n t he cour t ' s  opi ni on t hat  was t he pr eci se 
i nt ent i on of  t he def endant ,  t o knock t hem out  and make 
t hem sl eepy.   And when t hey wer e sl eepi ng and l ost  
some of  t hei r  cont r ol  he woul d t ake advant age of  t hem 
and abuse t hem.   And al so consi der i ng t hat  t he of f ense 
f or  whi ch he has been char ged i s not  t he onl y such 
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of f ense.   Al t hough t he cour t  has di smi ssed Count  One,  
t he sexual  assaul t  of  [ A. B. ] ,  I  bel i eve t he cour t  can 
consi der  t hat  char ge i n det er mi ni ng t he sent ence.   And 
I  can consi der  unchar ged of f enses.   And I  can consi der  
unpr oven of f enses.  

 [ W] hen I  consi der  t he char act er  of  t he 
def endant  .  .  .  .  

[ I ] t  was cl ear  what  had happened wi t h r espect  t o 
[ A. B. ]   She came t o t he k i t chen and he at t acked her  
and pushed her  down and pul l ed her  pant s of f  and 
act ual l y had i nt er cour se wi t h her  f or c i bl y.   And he 
f or ced hi msel f  on her  and she wasn' t  qui t e so 
[ af f ect ed]  by t he dr ugs and al l  t he pi l l s  t hat  she 
coul dn' t  escape.   And she di d event ual l y escape.   But  
i t  i s  i mpor t ant  t o r emember  and .  .  .  whi ch t he cour t  
gi ves gr eat  consi der at i on t o .  .  .  t hat  at  t hat  poi nt  
i t  was a c l ear  i ndi cat i on t o t he cour t  t hat  t he abuse 
t hat  Mr .  Fr ey was i mposi ng on t hese gi r l s was 
escal at i ng.    

 Once he moved f r om .  .  .  t he gi r l  t hat  he 
was .  .  .  act i ng as a st epf at her  t o and escal at ed t hat  
t o her  f r i ends,  t hat  i s  a c l ear  i ndi cat i on t o t he 
cour t  t hat  t her e i s a s i gni f i cant  pr obl em and t hat  Mr .  
Fr ey needs t o be st opped wi t h r espect  t o t hi s conduct .  

 .  .  .  .   

[ H] e al so used f or ce i n t hese cases .  .  .  whi ch i s 
al so a s i gni f i cant  [ aggr avat i ng]  f act or .  

 .  .  .  .   

I  f i nd i t  was i nt er cour se and i t  was def i ni t el y 
i nt er cour se wi t h [ A. B. ]  

 .  .  .  .   

 And I  f i nd t hat  t her e was pr i or  abuse[ , ]  whi ch i s 
anot her  [ aggr avat i ng]  f act or .   And I  consi der ed t he 
al l egat i ons i n Mi chi gan.   I  consi der ed t he 
al l egat i on[ s concer ni ng]  [ A. B. ] ,  whi ch wer e di smi ssed 
as par t  of  t he pl ea agr eement .   And I  consi der ed t he 
pr eexi st i ng r el at i onshi p bet ween t he vi ct i m and t he 
def endant  as an [ aggr avat i ng]  f act or .  
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 And I  consi der ed t he age of  t he v i ct i m and t he 
age of  t he def endant  as an [ aggr avat i ng]  f act or .   And 
he was 43 and she was 16.   And t he t ype of  har m,  t her e 
was,  i n f act ,  f or ce used.  .  .  .  agai nst  [ A. B. ]  i n any 
event .   And al t hough he wasn' t  convi ct ed of  t hat  
of f ense,  once agai n,  t he cour t  can consi der  t hat  as 
par t  of  hi s char act er .  

 .  .  .  .   

¶27 Af t er  t hi s l engt hy expl anat i on,  t he c i r cui t  j udge 

sent enced Fr ey.   The cour t  st at ed t hat  t her e wer e many mor e 

aggr avat i ng c i r cumst ances t han mi t i gat i ng c i r cumst ances.   The 

cour t  bel i eved t hat  pr obat i on woul d " depr eci at e t he ser i ousness 

of  t he of f ense"  and under mi ne Fr ey' s r ehabi l i t at i on.   The cour t  

al so f ocused on pr ot ect i ng t he communi t y because Fr ey " has mor e 

t han one vi ct i m and t hat  he f el t  bol d enough t o mol est  [ M. G. ] ' s 

f r i end [ A. B. ]  when she was at  t he home. "   The cour t  st at ed t hat  

Fr ey' s conduct  had caused " gr eat  har m"  t o M. G.  and A. B.  and 

t hei r  f ami l i es and t hat  Fr ey must  be puni shed.   The cour t  al so 

ment i oned r ehabi l i t at i on and det er r ence as f act or s.   

¶28 The cour t  i mposed a sent ence of  25 year s i mpr i sonment  

on count  2——20 year s of  i ni t i al  conf i nement  f ol l owed by 5 year s 

ext ended super vi s i on.   The cour t  i mposed 3 year s i mpr i sonment  

f or  each of  t he dr ug count s——2 year s of  i ni t i al  conf i nement  and 

1 year  of  ext ended super vi s i on.   The cour t  or der ed t hat  al l  

sent ences be consecut i ve.   

¶29 The cour t  l at er  amended t he sent ences f or  t he dr ug 

count s t o be 1 year  of  i ni t i al  conf i nement  and 2 year s of  

ext ended super vi s i on each,  consecut i ve t o each ot her  and t o t he 

sexual  assaul t  char ge.  
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¶30 Ni ne mont hs l at er ,  Fr ey f i l ed a mot i on f or  post -

convi ct i on r el i ef .   I n t hat  mot i on,  Fr ey r ecount ed t he 

pr ocedur al  hi st or y of  t he case bet ween t he f i l i ng of  t he 

i nf or mat i on on Apr i l  30 and t he pl ea on Sept ember  2.   Fr ey al so 

asser t ed t hat  " I n exchange f or  hi s no cont est  pl eas,  t he st at e 

agr eed t o di smi ss out r i ght  t he r emai ni ng char ges. "   ( Emphasi s 

added. )  

¶31 Fr ey al so asser t ed t hat  t he di smi ssed char ges wer e 

used f or  i mpr oper  pur poses,  t hat  t he cour t  made unr easonabl e 

i nf er ences f r om t he f act s,  and t hat  hi s sent ence was undul y 

har sh and excessi ve.  

¶32 On Oct ober  5,  2010,  t he cour t  hel d a hear i ng on t hi s 

mot i on.   At  t hi s hear i ng,  Fr ey agai n al l eged t hat  t he char ge 

i nvol v i ng A. B.  had been " di smi ssed out r i ght . "   

¶33 On Oct ober  29,  2010,  t he cour t  deni ed al l  c l ai ms 

br ought  by Fr ey.   

¶34 The cour t  of  appeal s af f i r med i n a br i ef  unpubl i shed 

per  cur i am opi ni on.   Fr ey,  No.  2010AP2801- CR,  unpubl i shed sl i p 

op.   The cour t  of  appeal s r ej ect ed Fr ey' s ar gument s t hat  " t he 

sent enci ng cour t  i mpr oper l y exer ci sed i t s di scr et i on by f ocusi ng 

on a di smi ssed char ge,  dr ew unr easonabl e i nf er ences f r om t he 

f act s and sent enced Fr ey on an er r oneous bel i ef  t hat  f or ce was 

used i n t he sexual  assaul t . "   I d. ,  ¶1.    

¶35 Rel yi ng on El i as v.  St at e,  93 Wi s.  2d 278,  284,  286 

N. W. 2d 559 ( 1980) ,  and St at e v.  Bobbi t t ,  178 Wi s.  2d 11,  18,  503 

N. W. 2d 11 ( Ct .  App.  1993) ,  t he cour t  of  appeal s st at ed t hat  t he 

sent enci ng cour t  " can consi der  unchar ged and unpr oven of f enses,  
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pendi ng char ges,  and even char ges f or  whi ch t he def endant  has 

been acqui t t ed"  i n or der  t o measur e t he def endant ' s " char act er  

and t he pat t er n of  hi s behavi or . "   I d. ,  ¶4.   The cour t  of  

appeal s not ed when a cr i me i s  r ead i n at  sent enc i ng,  a def endant  

has agr eed t hat  t he cour t  can consi der  t hat  of f ense and t he 

St at e i s r el i eved of  " i t s obl i gat i on t o est abl i sh a f act ual  

basi s f or  t he of f ense. "   I d.   I n t hi s case,  t he f act ual  basi s 

f or  t he of f ense was A. B. ' s t est i mony at  t he pr el i mi nar y 

exami nat i on.  

¶36 The cour t  of  appeal s al so r ej ect ed Fr ey' s ar gument  

r egar di ng t he i nf er ences t hat  t he c i r cui t  cour t  dr ew and Fr ey' s 

const r uct i on of  t he st at ement s t hat  t he c i r cui t  cour t  made 

r egar di ng t he vi ol ence used agai nst  A. B.  

I I I .  STANDARD OF REVI EW 

¶37 Fr ey chal l enges onl y t he sent ence i mposed by t he 

c i r cui t  cour t .   Thi s cour t  r evi ews sent enci ng deci s i ons under  

t he er r oneous exer ci se of  di scr et i on st andar d.   St at e v.  

Gal l i on,  2004 WI  42,  ¶17,  270 Wi s.  2d 535,  678 N. W. 2d 197;  

El i as,  93 Wi s.  2d at  281.  

¶38 Thi s cour t  " wi l l  s t ar t  wi t h t he pr esumpt i on t hat  t he 

t r i al  cour t  act ed r easonabl y. "   El i as,  93 Wi s.  2d at  282.   

St at ed di f f er ent l y,  " sent enci ng deci s i ons of  t he c i r cui t  cour t  

ar e gener al l y af f or ded a st r ong pr esumpt i on of  r easonabi l i t y 

because t he ci r cui t  cour t  i s  best  sui t ed t o consi der  t he 

r el evant  f act or s and demeanor  of  t he convi ct ed def endant . "   

St at e v.  Bor r el l ,  167 Wi s.  2d 749,  781- 82,  482 N. W. 2d 883 

( 1992) .   " An [ er r oneous exer ci se]  of  di scr et i on may be f ound 
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wher e t he t r i al  cour t  r el i ed upon f act or s whi ch ar e t ot al l y 

i r r el evant  or  i mmat er i al  t o t he t ype of  deci s i on t o be made. "   

El i as,  93 Wi s.  2d at  282.  

¶39 Thi s cour t  r evi ews whet her  t he t r i al  cour t  pr oper l y 

consi der ed di smi ssed char ges i n det er mi ni ng t he pr oper  sent ence.   

See i d.  at  280- 83.  

I V.  ANALYSI S 

¶40 Thi s case i mpl i cat es t hr ee cr i t i cal  st ages i n a 

cr i mi nal  pr osecut i on:  ( 1)  pl ea bar gai ni ng,  ( 2)  t he pl ea,  and ( 3)  

sent enci ng.   The def endant  r ai ses an i ssue t hat  appear s t o f ocus 

sol el y on sent enci ng.   We i nt er pr et  t hat  i ssue t o be:  May a 

c i r cui t  cour t  consi der  char ges t hat  have been di smi ssed out r i ght  

i n i mposi ng a sent ence?  The answer  i s yes,  but  t he answer  has 

i mpl i cat i ons f or  ot her  st ages i n t he pr osecut i on.  

¶41 The def endant  cont ends t hat  t hi s cour t  " shoul d hol d 

t hat  when a c i r cui t  cour t  appr oves a pl ea agr eement  i n whi ch a 

char ge wi l l  be di smi ssed out r i ght ,  i t  i s  al so agr eei ng not  t o 

consi der  t hat  char ge at  sent enci ng. "   I n deal i ng wi t h t hi s 

suggest i on,  t her e must  be no conf usi on about  our  t er mi nol ogy.   

For  pur poses of  sent enci ng,  t hi s opi ni on makes no di st i nct i on 

bet ween char ges t hat  ar e " di smi ssed"  and char ges t hat  ar e 

" di smi ssed out r i ght . "   For  sent enci ng,  t hey ar e exact l y t he 

same.  

¶42 Wi sconsi n St at .  § 973. 20,  deal i ng wi t h r est i t ut i on,  

pr ovi des i n par t :  

( 1g)  I n t hi s sect i on:  
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 ( a)  " Cr i me consi der ed at  sent enci ng"  means any 
cr i me f or  whi ch t he def endant  was convi ct ed and any 
r ead- i n cr i me.  

 ( b)  " Read- i n cr i me"  means any cr i me t hat  i s 
unchar ged or  t hat  i s  di smi ssed as par t  of  a pl ea 
agr eement ,  t hat  t he def endant  agr ees t o be consi der ed 
by t he cour t  at  t he t i me of  sent enci ng and t hat  t he 
cour t  consi der s at  t he t i me of  sent enci ng t he 
def endant  f or  t he cr i me f or  whi ch t he def endant  was 
convi ct ed.    

( Emphasi s added. )  

¶43 Under  t hi s r est i t ut i on st at ut e,  t her e i s a di st i nct i on 

bet ween di smi ssed char ges t hat  t he def endant  agr ees t o have r ead 

i n ( r ead- i ns)  and di smi ssed char ges t hat  ar e not  r ead i n 

( di smi ssed char ges) .   Read- i n char ges ar e acknowl edged as t r ue 

and ar e subj ect  t o r est i t ut i on.   They may not  be pr osecut ed 

separ at el y i n t he f ut ur e.   Di smi ssed char ges may be consi der ed 

by t he cour t  i n sent enci ng,  but  t hey ar e not  subj ect  t o 

r est i t ut i on.   Whet her  t hey may ever  be pr osecut ed depends on t he 

t er ms of  any pl ea agr eement  and consi der at i ons of  due pr ocess.   

For  t he c i r cui t  cour t  i n sent enci ng,  t her e i s  no di st i nct i on 

bet ween " di smi ssed"  char ges and char ges t hat  ar e pur por t edl y 

" di smi ssed out r i ght . "  

¶44 Ther e ar e sever al  r easons why t he def endant ' s 

suggest i on,  t hat  di smi ssed char ges not  be consi der ed i n 

sent enci ng,  i s not  r easonabl e.  

¶45 Fi r st ,  we agr ee wi t h t he St at e t hat  a sent enci ng cour t  

needs t he f ul l est  amount  of  r el evant  i nf or mat i on concer ni ng a 

def endant ' s l i f e and char act er i st i cs.   Wi l l i ams v.  New Yor k,  337 

U. S.  241,  247 ( 1949) .   I n St at e v.  Guzman,  166 Wi s.  2d 577,  592,  
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480 N. W. 2d 446 ( 1992) ,  t hi s cour t  decl ar ed t hat  " Wi sconsi n has a 

st r ong publ i c pol i cy t hat  t he sent enci ng cour t  be pr ovi ded wi t h 

al l  r el evant  i nf or mat i on. "   I t  quot ed f r om anot her  Uni t ed St at es 

Supr eme Cour t  deci s i on,  Wasman v.  Uni t ed St at es,  468 U. S.  559,  

563 ( 1984) ,  t hat  " [ t ] he sent enci ng cour t  or  j ur y must  be 

per mi t t ed t o consi der  any and al l  i nf or mat i on t hat  r easonabl y 

mi ght  bear  on t he pr oper  sent ence f or  t he par t i cul ar  def endant ,  

gi ven t he cr i me commi t t ed. "   I n El i as,  93 Wi s.  2d at  285,  t he 

cour t  made an even st r onger  st at ement ,  decl ar i ng t hat  i t  was t he 

" r esponsi bi l i t y"  of  t he sent enci ng cour t  " t o acqui r e f ul l  

knowl edge of  t he char act er  and behavi or  pat t er n of  t he convi ct ed 

def endant  bef or e i mposi ng sent ence. "  

¶46 I n sent enci ng,  t he c i r cui t  cour t  must  consi der  t he 

nat ur e of  t he cr i me,  t he char act er  of  t he def endant ,  and t he 

r i ght s of  t he publ i c.   Embr y v.  St at e,  46 Wi s.  2d 151,  157,  174 

N. W. 2d 521 ( 1970) ;  El i as,  93 Wi s.  2d at  284 ( c i t i ng cases,  

i ncl udi ng McCl ear y v.  St at e,  49 Wi s.  2d 263,  274- 76,  182 

N. W. 2d 512 ( 1971) ) .  

¶47 To di schar ge i t s obl i gat i on t o di scer n a def endant ' s 

char act er ,  " [ a]  sent enci ng cour t  may consi der  unchar ged and 

unpr oven of f enses, "  St at e v.  Lei t ner ,  2002 WI  77,  ¶45,  253 

Wi s.  2d 449,  646 N. W. 2d 341,  whet her  or  not  t he def endant  

consent s t o havi ng t he char ge r ead i n.   I ndeed,  t he cour t  may 

consi der  not  onl y " unchar ged and unpr oven of f enses"  but  al so 

" f act s r el at ed t o of f enses f or  whi ch t he def endant  has been 

acqui t t ed. "   I d. ;  see al so St at e v.  McQuay,  154 Wi s.  2d 116,  
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126,  452 N. W. 2d 377 ( 1990) ;  El i as,  93 Wi s.  2d at  284;  Bobbi t t ,  

178 Wi s.  2d at  16- 17.  

¶48 Agai nst  t hi s backgr ound,  i t  i s  har d t o i magi ne 

di r ect i ng a cour t  not  t o consi der  di smi ssed char ges unl ess t hose 

char ges ar e gr oundl ess or  unr el i abl e.   Agr eement s not  t o r eveal  

" r el evant  and per t i nent "  i nf or mat i on t o a sent enci ng cour t  ar e 

cont r ar y t o publ i c pol i cy.   Gr ant  v.  St at e,  73 Wi s.  2d 441,  448,  

243 N. W. 2d 186 ( 1976) ;  see al so McQuay,  154 Wi s.  2d at  124- 26.   

I n shor t ,  t he def endant ' s suggest i on conf l i c t s wi t h l ongst andi ng 

publ i c pol i cy.  

¶49 Second,  t he def endant ' s suggest i on v i ol at es t he 

pr i nci pl e t hat  c i r cui t  cour t s may not  par t i c i pat e i n pl ea 

bar gai ni ng.   St at e v.  Hampt on,  2004 WI  107,  ¶27,  274 

Wi s.  2d 379,  683 N. W. 2d 14;  St at e v.  Wi l l i ams,  2000 WI  78,  ¶26,  

236 Wi s.  2d 293,  613 N. W. 2d 132;  St at e v.  Comst ock,  168 

Wi s.  2d 915,  927,  485 N. W. 2d 354 ( 1992) ;  St at e v.  Er i ckson,  53 

Wi s.  2d 474,  481,  192 N. W. 2d 872 ( 1972) ;  St at e v.  Wol f e,  46 

Wi s.  2d 478,  487,  175 N. W. 2d 216 ( 1970) .  

¶50 The def endant  poi nt s t o St at e v.  Conger ,  2010 WI  56,  

¶3,  325 Wi s.  2d 664,  797 N. W. 2d 341,  wher e t he cour t  hel d t hat  a 

c i r cui t  cour t  may r ej ect  a pl ea agr eement  t hat  does not ,  i n i t s 

v i ew,  ser ve t he publ i c i nt er est .   The hol di ng i n Conger  i s 

cor r ect l y st at ed but  i t  does not  f ol l ow t hat  a pl ea agr eement  

not  r ej ect ed by t he sent enci ng cour t  must  be endor sed by t hat  

cour t .   I n Conger ,  t he cour t  r ej ect ed a pl ea agr eement  t hat  

woul d have r educed char ges t o secur e t he def endant ' s cooper at i on 

and hi s pl ea.   The cour t ,  i n ef f ect ,  di r ect ed t he di st r i ct  
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at t or ney t o pr oceed wi t h t he or i gi nal  char ges.   Thi s act i on was 

unusual ,  and i t  i nvol ved ci r cumst ances and pr i nci pl es t hat  do 

not  appl y t o t hi s def endant ' s pl ea bar gai n.  

¶51 One of  t he cr i t i cal  el ement s of  t he Wi sconsi n pl ea 

col l oquy i s f or  t he cour t  t o est abl i sh per sonal l y t hat  t he 

def endant  under st ands t hat  t he cour t  i s  not  bound by t he t er ms 

of  any pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om t he 

di st r i ct  at t or ney.   St at e v.  Br own,  2006 WI  100,  ¶35,  293 

Wi s.  2d 594,  716 N. W. 2d 906.   Thi s r equi r ed admoni t i on i s 

i nconsi st ent  wi t h t he def endant ' s suggest i on t hat  t he cour t  must  

accept  an agr eement  on di smi ssed char ges.  

¶52 Thi r d,  t he def endant ' s suggest i on i s not  pr act i cal .   

Once r el evant ,  cr edi bl e i nf or mat i on about  t he def endant ' s 

char act er  comes t o t he cour t ' s  at t ent i on,  i t  i s  di f f i cul t  t o 

whol l y di sr egar d i t .   I n t hi s case,  t he most  ser i ous of  t he 

di smi ssed char ges was f eat ur ed i n t he cr i mi nal  compl ai nt ,  

t est i f i ed t o at  t he pr el i mi nar y exami nat i on,  and r epeat ed i n t he 

i nf or mat i on.   The char ge was l i kel y r evi ewed as t he ci r cui t  

cour t  pr epar ed f or  t r i al .   I t  coul d have been di scussed i n t he 

pr esent ence i nvest i gat i on af t er  t he def endant ' s pl ea.  

¶53 I n addi t i on,  t he l aw now pr ovi des an i mpor t ant  r ol e 

f or  cr i me vi ct i ms i n cr i mi nal  pr oceedi ngs.   See Wi s.  St at .  

Chapt er  950.   For  i nst ance,  t he di st r i ct  at t or ney must  of f er  

v i ct i ms t he oppor t uni t y t o conf er  wi t h t he di st r i ct  at t or ney 

about  t he pr osecut i on of  t he case2;  make r easonabl e at t empt s t o 

                                                 
2 Wi s.  St at .  § 971. 095( 2) .  
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not i f y v i ct i ms about  schedul ed cour t  pr oceedi ngs3;  and make 

r easonabl e at t empt s t o i nf or m vi c t i ms of  di smi ssed char ges. 4  The 

di st r i ct  at t or ney i s al so r equi r ed t o advi se a v i ct i m of  t he 

oppor t uni t y t o make a st at ement  t o t he cour t  at  sent enci ng. 5  The 

cour t ,  i n t ur n,  bef or e pr onounci ng sent ence,  must  i nqui r e 

whet her  t he di st r i ct  at t or ney has compl i ed wi t h t hese dut i es, 6 

and det er mi ne whet her  a v i ct i m wi shes t o make a st at ement  t o t he 

cour t . 7  Some vi ct i ms or  t hei r  sur r ogat es do make st at ement s.   

Thus,  t he f act s sur r oundi ng di smi ssed char ges and t he i mpact  of  

di smi ssed char ges on vi ct i ms ar e of t en bef or e t he cour t  

i mmedi at el y bef or e sent enci ng.    

¶54 Consequent l y,  we t hi nk i t  i s  bet t er  pr act i ce f or  t he 

cour t  t o acknowl edge and di scuss di smi ssed char ges,  i f  t hey ar e 

consi der ed by t he cour t ,  gi v i ng t hem appr opr i at e wei ght  and 

descr i bi ng t hei r  r el at i onshi p t o a def endant ' s char act er  and 

behavi or al  pat t er n,  or  t o t he i nci dent  t hat  ser ves as t he basi s 

f or  a pl ea. 8  The def endant  shoul d be gi ven an oppor t uni t y t o 

                                                 
3 Wi s.  St at .  § 971. 095( 3) .  

4 Wi s.  St at .  § 971. 095( 5) .  

5 Wi s.  St at .  § 972. 14( 3) ( b) .  

6 Wi s.  St at .  § 972. 14( 2m) .  

7 Wi s.  St at .  § 972. 14( 3) ( a) .  

8 E. g. ,  St at e v.  Bobbi t t ,  178 Wi s.  2d 11,  503 N. W. 2d 11 ( Ct .  
App.  1993) ( hol di ng t hat  t he c i r cui t  cour t  j udge coul d consi der  
al l  t he evi dence sur r oundi ng a r obber y,  i ncl udi ng f act s r el at ed 
t o a char ge of  whi ch t he def endant  was acqui t t ed,  t o di scer n t he 
gr avi t y of  t he of f ense) .   
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expl ai n or  di sput e t hese char ges.   Open di scussi on of  t he 

char ges i s cons i st ent  wi t h t he cour t ' s  sent enci ng met hodol ogy 

set  out  i n St at e v.  Gal l i on,  270 Wi s.  2d 535.   I t  cr eat es a 

r ecor d f or  r evi ew.  

¶55 I n sum,  we r ej ect  t he def endant ' s suggest i on t hat  t he 

c i r cui t  cour t  not  be per mi t t ed t o consi der  char ges t hat  ar e 

di smi ssed as t he r esul t  of  a pl ea bar gai n.  

¶56 Havi ng det er mi ned t hat  t he c i r cui t  cour t  di d not  er r  

i n consi der i ng t he di smi ssed char ges when i t  sent enced Fr ey,  we 

move t o t he i ssues of  pl ea bar gai ni ng t hat  t hi s case r ai ses.    

¶57 Pl ea bar gai ni ng has become cent r al  t o our  cr i mi nal  

j ust i ce syst em.   The Uni t ed St at es Supr eme Cour t  hi ghl i ght ed 

t hi s devel opment  i n t wo r ecent  cases,  Laf l er  v.  Cooper ,  566 U. S.  

__,  132 S.  Ct .  1376 ( 2012) ;  and  Mi ssour i  v.  Fr ye,  566 U. S.  __,  

132 S.  Ct .  1399 ( 2012) .    

I n many——per haps most ——count r i es of  t he wor l d,  
Amer i can- st y l e pl ea bar gai ni ng i s f or bi dden i n 
[ ser i ous]  cases .  .  .  .   I n Eur ope,  many count r i es 
adher e t o what  t hey apt l y  cal l  t he " l egal i t y 
pr i nci pl e"  by r equi r i ng pr osecut or s t o char ge al l  
pr osecut abl e of f enses,  whi ch i s t ypi cal l y i ncompat i bl e 
wi t h t he pr act i ce of  char ge- bar gai ni ng.   Such a syst em 
r ef l ect s an admi r abl e bel i ef  t hat  t he l aw i s t he l aw,  
and t hose who br eak i t  shoul d pay t he penal t y 
pr ovi ded.    

Laf l er ,  132 S.  Ct .  at  1397 ( Scal i a,  J. ,  di ssent i ng) ( i nt er nal  

c i t at i ons omi t t ed) .   I n cont r ast ,  " [ i ] n t he Uni t ed St at es,  we 

have pl ea bar gai ni ng a- pl ent y. "   I d.    

¶58 A di f f er ent  v i ew was voi ced by t he Supr eme Cour t ' s 

maj or i t y.   The Cour t  st at ed t hat  pl ea bar gai ni ng " i s not  some 
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adj unct  t o t he cr i mi nal  j ust i ce syst em;  i t  i s  t he cr i mi nal  

j ust i ce syst em. "   Fr ye,  132 S.  Ct .  at  1407 ( quot i ng Rober t  E.  

Scot t  & Wi l l i am J.  St unt z,  Pl ea Bar gai ni ng as Cont r act ,  101 Yal e 

L. J.  1909,  1912 ( 1992) ) .  

¶59 The gi st  of  Laf l er  and Fr ye i s t hat  pl ea bar gai ni ng i s 

so cr i t i cal  t o our  cr i mi nal  j ust i ce syst em t hat  i t  r equi r es t he 

ef f ect i ve assi st ance of  counsel  t hr oughout  t he bar gai ni ng 

pr ocess.   A def endant  may now be abl e r ai se speci f i c  chal l enges 

t o counsel ' s per f or mance i n pl ea bar gai ni ng even i f  t he 

def endant  r ecei ves a f ai r  t r i al .    

¶60 Def ense counsel  have many r esponsi bi l i t i es i n pl ea 

bar gai ni ng,  i ncl udi ng r esear chi ng t he f act ual  basi s f or  t he 

of f enses char ged,  di scussi ng t he possi bl e penal t i es t he 

def endant  f aces i f  he does not  accept  a pl ea of f er ,  seeki ng t o 

r educe a def endant ' s exposur e t o pr i son,  di scussi ng a 

def endant ' s chances of  success i n a t r i al ,  and di scussi ng t he 

i mpl i cat i ons of  a pl ea of f er ——i ncl udi ng t he i mpact  t hat  r ead- i n 

of f enses mi ght  have as wel l  as t he ef f ect  of  di smi ssed char ges.    

¶61 Thi s case gi ves us t he oppor t uni t y t o c l ar i f y how t he 

r ead- i n pr ocedur e and di smi ssed char ges f i t  i nt o t he pl ea 

bar gai ni ng pr ocess. 9  I n l i ght  of  our  di scussi on about  sent enci ng 

above,  we must  deci de " what  does ' di smi ssed out r i ght '  mean 

anyway?"  and whet her  i t  i s  a pr oper  pr ocedur e f or  pr osecut or s 

                                                 
9 The St at e i n or al  ar gument  bef or e t hi s cour t  suggest ed 

t hat  t he r ead- i n pr ocedur e and t he t er m " di smi ssed out r i ght "  
have devel oped as a par t  of  t he " l egal  f ol k l or e. "   
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and def endant s t o ut i l i ze.   St at e v.  Wesl ey,  2009 WI  App 118,  

¶1,  321 Wi s.  2d 151,  772 N. W. 2d 232. 10 

¶62 Di smi ssed char ges ar e di f f er ent  f r om char ges t hat  ar e 

r ead i n,  as expl ai ned i n par agr aph 43,  supr a.   Char ges t hat  ar e 

" di smi ssed out r i ght "  appear  t o some t o have speci al  

s i gni f i cance.   Wesl ey,  321 Wi s.  2d 151,  ¶¶15- 16 ( c i t i ng I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Chval a,  2007 WI  47,  300 

Wi s.  2d 206,  730 N. W. 2d 648) .   We di sagr ee.  

¶63 To expl ai n,  we begi n wi t h a hi st or y of  t he r ead- i n 

pr ocedur e.   Thi s cour t ' s  r ecent  deci s i on i n St at e v .  

St r aszkowski ,  2008 WI  65,  310 Wi s.  2d 259,  750 N. W. 2d 835,  

cont ai ns a compr ehensi ve hi st or y of  t he r ead- i n pr ocedur e.   We 

r epeat  some of  t hat  di scussi on i n t hi s case.  

¶64 The r ead- i n pr ocedur e i s not ,  st r i ct l y speaki ng,  an 

aspect  of  pl ea bar gai ni ng.   Rat her ,  i t  i s  a sent enci ng mechani sm 

t hat  i s of t en used i n pl ea negot i at i ons.   Aust i n v.  St at e,  49 

Wi s.  2d 727,  733,  183 N. W. 2d 56 ( 1971) .    

¶65 Aust i n was " t hi s cour t ' s  f i r st  ext ensi ve descr i pt i on 

of  Wi sconsi n' s r ead- i n pr ocedur e. "   St r aszkowski ,  310 

Wi s.  2d 259,  ¶59.   I n Aust i n,  Chi ef  Just i ce E.  Har ol d Hal l ows 

r ef er r ed t o t he r ead- i n pr ocedur e as bei ng " somewhat  uni que t o 

                                                 
10 I n St at e v.  Wesl ey,  2009 WI  App 118,  321 Wi s.  2d 151,  772 

N. W. 2d 232,  t he cour t  of  appeal s r evi ewed a case i n whi ch t he 
ci r cui t  cour t  consi der ed t he subst ance of  a char ge t hat  was 
" di smi ssed out r i ght , "  and i t  r emanded t he case f or  a Machner  
hear i ng on gr ounds t hat  t he meani ng of  t he pl ea bar gai n was not  
c l ear  t o t he def endant .   See St at e v.  Machner ,  92 Wi s.  2d 797,  
285 N. W. 2d 905 ( Ct .  App.  1979) .  
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Wi sconsi n. "   Aust i n,  49 Wi s.  2d at  729.   The Aust i n deci s i on 

begi ns wi t h a di scussi on of  Embr y,  46 Wi s.  2d at  157.    

¶66 Embr y i nvol ved an i ndi v i dual  convi ct ed at  t r i al  of  

f r audul ent  use of  a St andar d Oi l  cr edi t  car d.   A pr esent ence 

r epor t  had r eveal ed " ot her  convi ct i ons or  ar r est s f or  per j ur y,  

mai l  t hef t ,  f or ger y,  con games,  obt ai ni ng mer chandi se under  

f al se pr et enses,  cr i me agai nst  nat ur e,  t hef t  and decept i ve 

pr act i ces. "   I d.  at  158- 59 ( emphasi s added) .   Thi s cour t  

consi der ed whet her  t he t r i al  cour t  had i mpr oper l y sent enced t he 

def endant  f or  mor e t han one of f ense because t he t r i al  cour t  

st at ed " you ar en' t  bei ng sent enced f or  one. "   I d.  at  157.   Thi s 

cour t  r ej ect ed t he def endant ' s ar gument  al l egi ng an i mpr oper  

sent ence,  and det er mi ned t hat ,  i n cont ext ,  t he st at ement  was 

r ef er r i ng t o t he t r i al  cour t ' s  pr oper  consi der at i on of  " t he 

nat ur e of  t he cr i me,  t he char act er  of  t he accused,  and t he 

r i ght s of  t he publ i c"  and whet her  t he cr i me was " an i sol at ed act  

or  a pat t er n of  conduct . "   I d.  

¶67 The Embr y cour t  t hen engaged i n a di scussi on of  t he 

r ead- i n pr ocedur e:  

 Thi s pr ocedur e must  be di st i ngui shed f r om a 
pr act i ce i n t hi s st at e,  especi al l y i n Mi l waukee,  of  
char gi ng a mul t i pl e of f ender  wi t h t wo or  mor e of f enses 
f or  whi ch t he ev i dence i s most  concl usi ve and br i ngi ng 
t he j udge' s at t ent i on t o addi t i onal  unchar ged of f enses 
pr i or  t o sent enc i ng.   Upon agr eement  bet ween t he st at e 
and t he accused,  t he j udge may t ake t hese of f enses 
i nt o consi der at i on and t he pr osecut i on agr ees not  t o 
pr osecut e.   I t  i s  expect ed t he unchar ged cr i mes wi l l  
i nf l uence t he l engt h of  t he sent ence f or  t he cr i me or  
cr i mes t he def endant  has been f ound gui l t y of  or  t o 
whi ch he has [ pl ed]  gui l t y.   The advant age of  t hi s 
t echni que t o t he accused i s t hat  he can cl ean hi s 
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s l at e of  sever al  unchar ged cr i mes wi t h t he saf et y of  
onl y r ecei v i ng at  t he most  t he maxi mum sent ence on t he 
one or  t wo cr i mes of  whi ch he i s convi ct ed.  

I d.  at  157- 58.  

¶68 Thus,  when t he St at e and a def endant  agr ee t hat  

char ges wi l l  be r ead i n,  t hose char ges ar e expect ed t o be 

consi der ed i n sent enci ng,  St at e v.  Fl oyd,  2000 WI  14,  ¶27,  232 

Wi s.  2d 767,  606 N. W. 2d 155,  wi t h t he under st andi ng t hat  t he 

r ead- i n char ges coul d i ncr ease t he sent ence up t o t he maxi mum 

t hat  t he def endant  coul d r ecei ve f or  t he convi ct i on i n exchange 

f or  t he pr omi se not  t o pr osecut e t hose addi t i onal  of f enses.  

¶69 Whet her  ut i l i zed as a par t  of  pl ea bar gai ni ng or  at  

sent enci ng af t er  t r i al ,  t he r ead- i n pr ocedur e has benef i t s f or  

bot h t he St at e and f or  a def endant .    

¶70 The St at e pr eser ves pr eci ous pr osecut or i al  r esour ces 

by not  pr osecut i ng ot her  char ges,  whi l e havi ng t he def endant  

agr ee t hat  t he t r i al  cour t  may consi der  unchar ged or  unpr oven 

of f enses wi t h t he under st andi ng t hat  t hi s consi der at i on coul d 

i ncr ease t he def endant ' s sent ence.   

¶71 The def endant ,  i n t ur n,  " can cl ean hi s s l at e of  

sever al  unchar ged cr i mes wi t h t he saf et y of  onl y r ecei v i ng at  

t he most  t he maxi mum sent ence"  on t he cr i mes of  whi ch he i s 

convi ct ed and r ecei ve i mmuni t y f r om f ut ur e pr osecut i on of  any 

r ead- i n of f ense.   Embr y,  46 Wi s.  2d at  158.  

¶72 The pr omi se by t he pr osecut or  not  t o pr osecut e t he 

r ead- i n char ges i n t he f ut ur e i s an essent i al  component  t o a 

r ead- i n.   Thi s bar  t o f ut ur e pr osecut i on i s pr ot ect ed by due 
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pr ocess.   Aust i n,  49 Wi s.  2d at  733,  736;  St at e v.  Dr own,  2011 

WI  App 53,  ¶14,  332 Wi s.  2d 765,  797 N. W. 2d 919.  

¶73 I n exchange f or  t hi s benef i t ,  t he def endant  exposes 

hi msel f  t o t he l i kel i hood of  a hi gher  sent ence wi t hi n t he 

sent enci ng r ange and t he addi t i onal  possi bi l i t y  of  r est i t ut i on 

f or  t he of f enses t hat  ar e " r ead- i n. "   Wi sconsi n St at .  § 973. 20 

r equi r es t hat  t he sent enci ng j udge or der  par t i al  or  f ul l  

r est i t ut i on f or  t he cr i me of  whi ch a def endant  was convi ct ed and 

f or  any r ead- i n cr i me.   See al so St r aszkowski ,  310 Wi s.  2d 259,  

¶¶81- 87.  

¶74 Bot h par t i es may r ecei ve benef i t s f r om a r ead- i n at  

sent enci ng and may negot i at e such a pr ocedur e ei t her  as a par t  

of  a pl ea bar gai n or  as par t  of  sent enci ng.   Al so,  bot h par t i es 

gi ve somet hi ng up by accept i ng a r ead- i n pr ocedur e——t he St at e 

agr ees not  t o pr osecut e ot her  cr i mes and a def endant  r i sks 

gr eat er  r est i t ut i on and a hi gher  sent ence.  

¶75 Ther e i s l ess c l ar i t y about  char ges t hat  ar e 

di smi ssed.   

¶76 Cour t s have f ound t he t er m " di smi ssed out r i ght "  t o be 

ambi guous.   Wesl ey,  321 Wi s.  2d 151,  ¶17.   Because " [ t ] he 

i nt er pr et at i on of  pl ea agr eement s i s r oot ed i n cont r act  l aw, "   

i d. ,  ¶12,  " di smi ssed out r i ght "  mi ght  mean sever al  t hi ngs 

dependi ng on t he par t i es i nt ended bar gai n:  ( 1)  The St at e mi ght  

di smi ss t he char ge wi t h pr ej udi ce and agr ee not  t o r ef er  t o t he 

under l y i ng f act s at  sent enci ng;  ( 2)  The St at e mi ght  di smi ss t he 

char ge wi t h pr ej udi ce and t he par t i es agr ee t hat  ei t her  par t y 

coul d comment  on t he under l y i ng f act s at  sent enci ng;  ( 3)  The 
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St at e mi ght  move t o di smi ss char ges and r ecommend t hat  t he cour t  

not  consi der  t he di smi ssed char ges as aggr avat i ng f act or s.   I d. ,  

¶17;  McQuay,  154 Wi s.  2d at  119.   Each of  t hese i nt er pr et at i ons 

has been r ecogni zed as a possi bl e i nt er pr et at i on of  char ges 

di smi ssed out r i ght .    

¶77 I n t he cont ext  of  i nt er pr et i ng pl ea bar gai ns under  

cont r act  l aw,  di smi ssed char ges do not  have a st at i c meani ng.   

They ar e a pr oduct  of  t he par t i es '  negot i at i ons and t hey mean 

what  t he par t i es i nt end t hem t o mean.  

¶78 The one obvi ous and i mmut abl e except i on t o t hi s 

pr i nci pl e i s t hat  a pl ea agr eement  i nvol v i ng one or  mor e 

di smi ssed char ges cannot  l i mi t  what  t he j udge may consi der  at  

sent enci ng.   McQuay,  154 Wi s.  2d 116;  Gr ant ,  73 Wi s.  2d at  448.   

Such agr eement s ar e cont r ar y t o publ i c pol i cy.   El i as,  93 

Wi s.  2d at  285 ( " At  t he sent enci ng st age of  a cr i mi nal  

pr oceedi ng t her e i s no way t hat  per t i nent  f act or s r el at i ng t o 

t he def endant ' s char act er  and behavi or al  pat t er n can be 

i mmuni zed by a pl ea agr eement  bet ween t he def endant  and t he 

st at e. " ) .    

¶79 A pl ea agr eement  mi ght  r equi r e t he di st r i ct  at t or ney 

t o r ecommend t hat  t he c i r cui t  cour t  not  consi der  t he di smi ssed 

char ge t o be an aggr avat i ng f act or .   The pl ea agr eement  mi ght  

r equi r e t he di st r i ct  at t or ney t o acknowl edge t he unr el i abi l i t y  

of  a di smi ssed char ge,  or  not  ment i on a di smi ssed char ge at  al l .   

The pl ea agr eement  mi ght  i ncor por at e a commi t ment  not  t o 

pr osecut e a di smi ssed char ge.   Conver sel y,  t he agr eement  mi ght  

per mi t  each par t y t o ar gue t he r el evance of  a di smi ssed char ge 
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as t he par t y deems appr opr i at e.   See Wesl ey,  321 Wi s.  2d 151,  

¶17.  

¶80 These agr eement s do not  l i mi t  t he c i r cui t  cour t ' s  

abi l i t y  t o consi der  di smi ssed char ges.   Rat her ,  t hey embody t he 

commi t ment s t hat  t he pr osecut or  and t he def endant ,  v i a def ense 

counsel ,  make t o each ot her ,  i ncl udi ng t he pr osecut or ' s  

r ecommendat i ons,  r ange of  ar gument s,  and col l at er al  commi t ment s.   

I n pl ea bar gai ni ng,  def ense counsel  has a dut y t o assur e t hat  

t he def endant  under st ands and appr oves t he pl ea agr eement .  

¶81 I n anal yzi ng t he speci f i c  pl ea bar gai n i n t hi s  case,  

Fr ey does not  cont end t hat  t he St at e br eached t he pl ea agr eement  

i n any way.    

¶82 The par t i es pl aced t he pl ea agr eement  on t he r ecor d 

bef or e t he cour t  accept ed t he pl ea.   Aust i n,  49 Wi s.  2d at  734.   

The t r anscr i pt  of  t he exchange r eads as f ol l ows:  

[ THE COURT] :  [ W] hat  i s t he nat ur e of  t he pl ea 
agr eement ? 

MR.  DREXLER:  Your  Honor ,  t he agr eement  woul d be t hat  
t he def endant  woul d pl ead ei t her  gui l t y or  no cont est  
t o Count  Two,  Count  Fi ve,  and Count  Si x of  t he 
I nf or mat i on.   And Count s One— 

THE COURT:  Hol d on,  Mr .  Dr exl er .   Let  me get  t he 
document .   Fi nd t he I nf or mat i on.  

THE CLERK:  ( Looki ng t hr ough t he f i l e. )  

THE COURT:  Go ahead.   Count  One.  

MR.  DREXLER:  Count  Two woul d be [ pl ed]  t o and Count  
Fi ve and Si x woul d be [ pl ed]  t o.   And Count  One,  
Thr ee,  and Four  woul d be di smi ssed.  

THE COURT:  And i s t hat  your  under st andi ng,  Mr .  
Fi l i ppo? 
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MR.  FI LI PPO:  Yes.  

THE COURT:  And i s t hat  how you want  t o pr oceed,  
Mr .  Fi l i ppo? 

THE DEFENDANT:  Yes.  

¶83 As not ed,  Fr ey does not  c l ai m t hat  t he di st r i ct  

at t or ney br eached t he pl ea agr eement .   I n f act ,  i n or al  ar gument  

Fr ey' s counsel  c l ai med t hat  t he di st r i ct  at t or ney and t r i al  

counsel  wer e on t he same page r egar di ng t he agr eement  and t hat  

t he di st r i ct  at t or ney di d not  ment i on t he di smi ssed char ges.   At  

sent enci ng,  t he di st r i ct  at t or ney f ocused hi s  r emar ks on t he 

aggr avat ed nat ur e of  t he cr i me agai nst  M. G. ——t hat  Fr ey act ed as 

a f at her  t o her  but  t hen gave her  dr ugs and abused her .   The 

di st r i ct  at t or ney made onl y a br i ef  r ef er ence t o " t aki ng 

advant age of  t he s i t uat i on"  af t er  pr ovi di ng " t hose gi r l s"  dr ugs.  

¶84 We see no r eason t o f aul t  t he di st r i ct  at t or ney f or  

hi s r ol e i n t he Fr ey pl ea bar gai n.    

¶85 Thi s shi f t s t he f ocus t o hi s def ense counsel .   But  we 

don' t  see a pr obl em wi t h def ense counsel  ei t her .  

¶86 We ar e i n a new dynami c af t er  Laf l er  and Fr ye.   

Def ense counsel  ar e l i kel y t o f ace new r esponsi bi l i t i es i n t he 

pl ea bar gai ni ng pr ocess and new vul ner abi l i t y  as wel l .   The t wo 

cases l eave many i ssues unr esol ved,  i ncl udi ng what  conduct  mi ght  

be vi ewed as def i c i ent  per f or mance and what  r emedi es wi l l  be 

af f or ded t o def endant s who r ecei ve i nef f ect i ve assi st ance.  

¶87 Def ense counsel  can avoi d many pot ent i al  pr obl ems by 

cr eat i ng a r ecor d.   I n dr af t i ng pl ea agr eement s,  def ense counsel  

and di st r i ct  at t or neys shoul d be cl ear  as t o what  t hey mean i n 
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t er ms of  t hei r  per sonal  commi t ment s wi t h r egar d t o def endant s.   

I n addi t i on,  def ense counsel  shoul d assur e t hat  def endant s 

ent er i ng a pl ea under st and t he pot ent i al  consequences——i ncl udi ng 

t hat  t he cour t  may consi der  any cr i mes t hat  t he def endant  may 

have commi t t ed when i t  det er mi nes t he def endant ' s char act er ,  

pat t er n of  behavi or ,  and need t o pr ot ect  t he publ i c.    

¶88 The t er m " di smi ssed out r i ght "  shoul d be di scont i nued.   

I t  l eads t o mi sunder st andi ng.   I nst ead,  pl ea bar gai ns shoul d pi n 

down whet her  a di st r i ct  at t or ney i s agr eei ng not  t o pr osecut e a 

di smi ssed char ge.    

¶89 The def endant  must  under st and and agr ee t o a pl ea 

bar gai n.   The ef f or t  t o educat e t he def endant  and secur e hi s 

agr eement  shoul d be document ed i n t he pl ea quest i onnai r e,  and i n 

a wr i t t en pl ea agr eement  or  on t he r ecor d.   Def ense counsel  

al r eady have ext ensi ve dut i es t o f ul f i l l  when communi cat i ng wi t h 

def endant s——even,  or  especi al l y,  i n t he cont ext  of  pl ea 

bar gai ni ng.   See L.  Mi chael  Tobi n,  Wi sconsi n Cr i mi nal  Def ense 

Manual  § 1. 64,  at  Ch.  1 Pg.  43;  §§ 6. 18,  6. 19,  6. 20,  at  Ch.  6 

Pg.  11;  § 6. 35,  at  Ch.  6 Pg.  18 ( 5t h ed.  2011) .   The dut y  t o 

assur e t he def endant ' s under st andi ng and appr oval  of  any pl ea 

agr eement  shoul d not  be mi ni mi zed.  

¶90 We now move t o Fr ey' s pl ea.    

¶91 At  t he hear i ng on t he mot i on f or  r esent enci ng,  Fr ey' s 

counsel  decl ar ed,  " Fr ey i s not  seeki ng t o wi t hdr aw hi s pl eas i n 

t hi s case and not  seeki ng t o shi r k r esponsi bi l i t y  f or  t he cr i mes 

f or  whi ch he was convi ct ed.   He i s s i mpl y aski ng f or  a 

r esent enci ng. "   Never t hel ess,  Fr ey appear s t o hi nt  t hat  
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ambi gui t y sur r oundi ng t he t er m " di smi ssed out r i ght "  r ai ses doubt  

whet her  hi s pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y.   

¶92 " The Uni t ed St at es Const i t ut i on set s f or t h t he 

st andar d t hat  a gui l t y or  no cont est  pl ea must  be af f i r mat i vel y 

shown t o be knowi ng,  i nt el l i gent ,  and vol unt ar y. "   St at e v.  

Br own,  293 Wi s.  2d 594,  ¶25.    

¶93 The cour t  of  appeal s i n Wesl ey consi der ed whet her  t he 

t er m " di smi ssed out r i ght "  was ambi guous i n t he mi nd of  t he 

def endant  when he ent er ed hi s pl ea.   Wesl ey,  321 Wi s.  2d 151,  

¶¶20- 21.   The Wesl ey cour t  not ed t hat ,  " as a mat t er  of  due 

pr ocess,  i f  a gui l t y pl ea i s i nduced by pr omi ses f r om t he 

gover nment ,  ' t he essence of  t hose pr omi ses must  i n some way be 

made known. ' "   I d. ,  ¶20 ( quot i ng Sant obel l o v.  New Yor k,  404 

U. S.  257,  261- 62 ( 1971) ) .    

¶94 The cour t ' s  dut i es est abl i shed i n Wi s.  St at .  § 971. 08,  

and i n such cases as St at e v.  Banger t ,  131 Wi s.  2d 246,  389 

N. W. 2d 12 ( 1986) ,  and Br own,  293 Wi s.  2d 594,  seek t o ensur e 

t hat  a def endant ’ s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y.    

¶95 I n Banger t ,  t hi s cour t  hel d t hat  a pl ea i s not  

knowi ng,  i nt el l i gent ,  and vol unt ar y unl ess a def endant  has a 

f ul l  under st andi ng of  t he char ges agai nst  hi m,  Banger t ,  131 

Wi s.  2d at  257,  and t he " nat ur e of  t he const i t ut i onal  r i ght s he 

i s wai v i ng. "   I d.  at  265- 66.   Banger t  al so r equi r es t hat  a t r i al  

j udge ascer t ai n a " def endant ' s educat i on and gener al  

compr ehensi on. "   I d.  at  261.   Dr awi ng on pr ecedent  and Wi s.  

St at .  § 971. 08,  Banger t  out l i ned t he dut i es of  a j udge at  a pl ea 

hear i ng.   I d.  at  261- 62,  270- 71.    
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¶96 I n Br own,  t hi s cour t  r est at ed and suppl ement ed t he 

Banger t  out l i ne.   Thr ee pr ovi s i ons r el at i ng t o a j udge' s dut i es 

ar e especi al l y r el evant  her e:  

 Dur i ng t he cour se of  a pl ea hear i ng,  t he cour t  
must  addr ess t he def endant  per sonal l y and:  

 .  .  .  .   

( 2)  Ascer t ai n whet her  any pr omi ses,  agr eement s,  
or  t hr eat s wer e made i n connect i on wi t h t he 
def endant ' s ant i c i pat ed pl ea,  hi s appear ance at  t he 
hear i ng,  or  any deci s i on t o f or go an at t or ney;  

 .  .  .  .   

( 8)  Est abl i sh per sonal l y t hat  t he def endant  
under st ands t hat  t he cour t  i s  not  bound by t he t er ms 
of  any pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om 
t he di st r i ct  at t or ney,  i n ever y case wher e t her e has 
been a pl ea agr eement ;   

( 9)  Not i f y t he def endant  of  t he di r ect  
consequences of  hi s pl ea.   

Br own,  293 Wi s.  2d 594,  ¶35 ( emphasi s added) .    

¶97 I n t hi s case,  t her e i s no expl i c i t  di sput e whet her  

Fr ey gave hi s pl ea knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   

At  t he pl ea hear i ng,  t he t r i al  j udge,  t he di st r i ct  at t or ney,  and 

def endant  Fr ey par t i c i pat ed i n t he f ol l owi ng exchange:  

THE COURT:  And i s t her e any agr eement  wi t h r espect  
t o t he pot ent i al  sent ence? 

MR.  DREXLER:  Onl y,  Judge,  t hat  we bot h agr ee t hat  
t her e be a pr esent ence i nvest i gat i on conduct ed.  

THE COURT:  Al l  r i ght .   And ar e you bound by t he 
pr esent ence or  each par t y f r ee t o ar gue? 

MR.  DREXLER:  Each par t y i s f r ee t o ar gue.  
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THE COURT:  Mr .  Fr ey,  [ has]  t hat  pl ea agr eement  
been accur at el y st at ed by Mr .  Dr exl er ? 

THE DEFENDANT:  Not  by Mr .  Dr exl er [ , ]  by my at t or ney.  

THE COURT:  By your  at t or ney.   And do you 
under st and t he pl ea agr eement ? 

THE DEFENDANT:  I  di dn' t  under st and what  you meant  
t her e wi t h t he PSI  bei ng open.   I  di dn' t  under st and 
t hat .  

THE COURT:  My quest i on was:  Was t her e an agr eement  
wi t h r espect  t o t he sent enci ng?  And when Mr .  Dr exl er  
suggest s a pr esent ence i nvest i gat i on[ , ]  i t  i s  an 
eval uat i on by t he Depar t ment  of  Cor r ect i ons and 
pr obat i on of f i cer  t o det er mi ne your  backgr ound and 
soci al  hi st or y and t he l i ke.   And t hey do make a 
r ecommendat i on as t o pot ent i al  penal t i es.    

 On occasi on di st r i ct  at t or neys,  s i nce I  was 
di st r i ct  at t or ney f or  awhi l e,  you woul d——t he agr eement  
woul d cal l  f or  t he St at e not  t o exceed t he 
r ecommendat i on of  t he PSI .   And so I  want ed t o make 
sur e i f  t her e was a PSI  t hat  wasn' t  t he agr eement .   
The agr eement ,  i n f act ,  i s  t hat  each [ i s]  goi ng t o ask 
f or  one.   I  don’ t  have t o or der  one.   Each at t or ney 
wi l l  ask f or  one.   And each at t or ney wi l l  be f r ee t o 
ar gue f or  what ever  sent ence t hat  t hey deem appr opr i at e 
[ r egar dl ess]  of  what  t he PSI  says.   Do you under st and 
t hat ? 

THE DEFENDANT:  Yes.  

THE COURT:  Wi t h t hat  under st andi ng i s t hat  how you 
want  t o pr oceed t oday? 

THE DEFENDANT:  Yes.  

THE COURT:  About  .  .  .  pl eadi ng pur suant  t o t he 
pl ea agr eement ? 

THE DEFENDANT:  Yes,  s i r .    

¶98 Anot her  exchange al so occur r ed:  

THE COURT:  And you f ur t her  under st and t hat  upon a 
pl ea of  gui l t y t hat  I  can i mpose any sent ence whi ch I  
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deem appr opr i at e up t o t he maxi mum pot ent i al  
penal t i es? 

THE DEFENDANT:  Yes,  s i r .  

THE COURT:  Do you under st and t hat  I  wi l l  not  be 
bound by any sent enci ng r ecommendat i ons of  t he St at e 
or  any ar gument s of  t he St at e or  any ar gument s of  your  
at t or ney and t hat  I  can i mpose up t o t he maxi mum? 

THE DEFENDANT:  Yes,  s i r .  

The cour t  t hen expl ai ned t he maxi mum sent ence f or  each count  i n 

Fr ey' s pl ea.    

¶99 Thi s exchange hi ghl i ght s t he t r i al  j udge' s at t empt  t o 

ensur e t hat  Fr ey under st ood t he si gni f i cance of  t he pr e-

sent enci ng i nvest i gat i on ( PSI )  r epor t ;  t hat  t he di st r i ct  

at t or ney and def endant  woul d be f r ee t o ar gue t he f i ndi ngs of  

t he PSI  and what ever  sent ence each si de t hought  was appr opr i at e;  

t hat  t he j udge was not  bound by t he pl ea agr eement ;  and t hat  

Fr ey,  under st andi ng t he st akes,  want ed t o pr oceed wi t h t he pl ea 

agr eement .   The j udge' s quest i ons and Fr ey' s answer s i ndi cat e 

t hat  Fr ey' s pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y.     

¶100 The ci r cui t  cour t  must  engage i n an exchange wi t h a 

def endant  about  what  t he pl ea agr eement  means,  Br own,  293 

Wi s.  2d 594,  ¶35,  but  t he cour t  i s  not  bound by t he pl ea 

agr eement .   Hampt on,  274 Wi s.  2d 379,  ¶20;  St at e ex r el .  Whi t e 

v.  Gr ay,  57 Wi s.  2d 17,  24,  203 N. W. 2d 638 ( 1973) .    

¶101 Thi s exchange must  be on t he r ecor d.   Br own,  293 

Wi s.  2d 594,  ¶38 ( concl udi ng t hat  t he cour t ,  wi t h t he assi st ance 

of  t he di st r i ct  at t or ney,  must  engage a def endant  at  a pl ea 

col l oquy t o make " a compl et e r ecor d. " ) .   The pl ea agr eement  
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shoul d be r educed t o wr i t i ng i f  at  al l  possi bl e.   Her e,  t he 

c i r cui t  cour t  f ul f i l l ed i t s ul t i mat e r ol e i n assur i ng t hat  t he 

def endant  under st ood and appr oved t he pl ea agr eement .  

¶102 To sum up,  we det er mi ne t hat  a sent enci ng cour t  may 

consi der  di smi ssed char ges when i t  i mposes a sent ence.   As a 

gener al  r ul e,  par t i es may not  i mmuni ze cer t ai n of f enses f r om 

consi der at i on by t he cour t .   Rat her ,  t he cour t  i s  expect ed t o 

ut i l i ze t he f ul l est  amount  of  r el evant  i nf or mat i on concer ni ng a 

def endant ' s l i f e and char act er  i n f ashi oni ng a sent ence.   I t  i s  

t he r esponsi bi l i t y  of  def ense counsel  t o assur e t hat  t he 

def endant  under st ands and consent s t o t he t er ms of  any pl ea 

bar gai n and appr eci at es t he aut hor i t y and i ndependence of  t he 

sent enci ng cour t .   The ci r cui t  cour t  must  conf i r m t he 

def endant ' s under st andi ng.   The St at e and def ense counsel  woul d 

be wel l  advi sed t o make sur e t hey agr ee on t he t er ms of  any pl ea 

bar gai n by put t i ng t he agr eement  i n wr i t i ng and document i ng 

ef f or t s t o keep t he def endant  i nf or med of  al l  i mpor t ant  

devel opment s.  

¶103 We not e t hat  Fr ey i s al so aski ng f or  t he oppor t uni t y 

t o r ef ut e t he accur acy and r el i abi l i t y  of  unchar ged of f enses.   

However ,  as t he St at e poi nt s out ,  Fr ey' s counsel  t ook t he 

oppor t uni t y at  sent enci ng t o r ef er  t o t he di smi ssed sexual  

assaul t ,  and he di sput ed t he r el i abi l i t y  of  t he i nf or mat i on.   

The ci r cui t  cour t  di d not  sua spont e r ef er  t o t he di smi ssed 

char ges and t her eby t ake counsel  and def endant  by sur pr i se.   

A. B. ' s mot her  was gi ven t he oppor t uni t y t o speak at  t he 
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sent enci ng hear i ng,  bef or e Fr ey' s counsel  ar gued.   Her  

st at ement ,  i ncl uded t he f ol l owi ng comment s:  

[ I  am]  t he mot her  of  [ A. B. ]   And I  do not  agr ee wi t h 
t he pr esent ence r epor t .   And I  bel i eve t hi s man 
deser ves t he maxi mum sent ence.   And he i s a pedophi l e.   
And [ i t  i s  a]  known f act  t hat  st at i st i cs show t hat  he 
cannot  be r ehabi l i t at ed.   And gi ven any chance t hi s 
man wi l l  get  back out  and f i nd anot her  woman t o pr ey 
upon and anot her  chi l d t o assaul t .   And my daught er  
was abr upt l y r aped by t hi s  man and dr ugged and 
sexual l y assaul t ed many t i mes [ whi ch]  she coul d not  
pr ove because she had been dr ugged and she suf f er s 
gr eat l y and [ i s]  goi ng t hr ough t her apy.  

 And t hi s i s somet hi ng t hat  i s goi ng t o haunt  her  
t he r est  of  her  l i f e.   And so I  pl ead wi t h you t o gi ve 
hi m t he maxi mum amount .   And al so I ' m not  t he mot her  
of  M. G.  but  f or  what  she has been t hr ough and no one 
t o speak f or  her ,  I  al so ask t he same f or  her .   Thi s 
man does not  deser ve t o see dayl i ght .   I f  you coul d 
l ock hi m away f or ever  he deser ves a l i f et i me.   And God 
r eser ves a speci al  pl ace i n hel l  f or  peopl e l i ke you.  

¶104 Fr ey' s counsel  spoke af t er  t hese accusat i ons.   He not  

onl y had t he oppor t uni t y t o r ef ut e t he char ges,  he began hi s 

r emar ks by at t empt i ng t o di scr edi t  t hei r  accur acy.   Fr ey' s  

counsel  st at ed:  

 And t he r ape t o whi ch [ A. B. ' s mot her ]  r ef er s was 
not  pr oven.   And i t  was chosen by t he pr osecut or  not  
t o be pr osecut ed.   And I  mi ght  add t hat  on one 
occasi on t he compl ai ni ng wi t ness i n t hi s case di d not  
bel i eve t hat  r ape coul d have happened or  act ual l y di d 
happen.   And so I  woul d t emper  [ A. B. ' s mot her ] ' s 
comment s wi t h t hose consi der at i ons.  

¶105 At  l east  t wo separ at e t i mes l at er  i n t he hear i ng,  

Fr ey' s counsel  r ef er r ed t o ot her  char ges f r om Mi chi gan and 

at t empt ed t o di scour age t he cour t ' s  consi der at i on of  t hose 

pr evi ousl y di smi ssed or  yet  unt r i ed char ges.  
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¶106 We not e t hat  a def endant  has a r i ght  at  sent enci ng t o 

speak,  Wi s.  St at .  § 972. 14( 2) ,  and t o r ef ut e al l egedl y 

i naccur at e i nf or mat i on t hat  t he cour t  mi ght  ot her wi se consi der  

dur i ng sent enci ng.   St at e v.  Gr ot h,  2002 WI  App 299,  ¶¶22- 23,  

258 Wi s.  2d 889,  655 N. W. 2d 163.   Def endant s have a r i ght  t o 

di sput e even r ead- i n char ges.   St r aszkowski ,  310 Wi s.  2d 259,  

¶5.   Of  cour se,  def endant s have an oppor t uni t y t o di sput e t he 

val i di t y of  ot her  di smi ssed,  unchar ged of f enses.   We concl ude 

t hat  t hat  oppor t uni t y was not  deni ed her e.  

¶107 We ar e al so cal l ed upon i n t hi s case t o r evi ew t he 

ext ent  t o whi ch a sent enci ng cour t  can ut i l i ze di smi ssed count s 

when sent enci ng a def endant .   

¶108  Whi l e Fr ey al l eges t hat  t he cour t  used t he char ges 

f or  an i mpr oper  pur pose,  hi s ar gument  i s somewhat  concl usor y.   

I n t he sent enci ng t r anscr i pt  t hat  Fr ey di r ect s us t o,  t he 

c i r cui t  cour t  expl i c i t l y  st at es t hat  i t  was consi der i ng t he 

di smi ssed char ges t o det er mi ne Fr ey' s char act er .   Bot h t i mes 

when t he cour t  made det ai l ed r ef er ence t o A. B.  t he cour t  st at ed:   

" when I  consi der  t he char act er  of  t he def endant "  and " al t hough 

he wasn' t  convi ct ed of  t hat  of f ense,  once agai n,  t he cour t  can 

consi der  t hat  as par t  of  hi s char act er . "   A t hor ough r evi ew of  

t he ent i r e t r anscr i pt  of  t he pl ea hear i ng i ndi cat es t hat  t he 

c i r cui t  cour t  j udge car ef ul l y l i s t ed al l  t he f act or s t hat  he was 

consi der i ng.   The j udge al so car ef ul l y not ed,  when he r ef er r ed 

t o t he di smi ssed char ges,  t hat  he was usi ng t he di smi ssed 

char ges t o di scer n t he def endant ' s char act er  and pat t er n of  

behavi or .  
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¶109 Fr ey admi t s t hat  t hi s cour t  has al r eady r ecogni zed 

t hat  c i r cui t  cour t s may consi der  di smi ssed char ges t o det er mi ne 

a def endant ' s char act er .   Thi s case does not  r equi r e us t o 

det er mi ne t he ext ent  of  ot her  per mi ssi bl e uses f or  di smi ssed 

char ges at  sent enci ng.   We si mpl y r eaf f i r m t hat  c i r cui t  cour t  

j udges may consi der  di smi ssed char ges t o det er mi ne a def endant ' s  

char act er  when sent enci ng t hat  def endant .   The ci r cui t  cour t  

j udge pr oper l y consi der ed t he di smi ssed char ges i n t hi s case and 

t hor oughl y expl ai ned hi s use of  t he char ges.   Ther ef or e,  we 

uphol d t he j udge' s exer ci se of  di scr et i on i n sent enci ng Fr ey.  

V.  CONCLUSI ON 

¶110 We concl ude t hat  a c i r cui t  cour t  may consi der  

di smi ssed char ges i n i mposi ng sent ence.   Not hi ng i n t hi s case 

al t er s t hat  l ongst andi ng r ul e.   The ci r cui t  cour t  her e di d not  

use t he di smi ssed char ges f or  an i mpr oper  pur pose.   I n addi t i on,  

we concl ude t hat  Fr ey had adequat e oppor t uni t y  t o r ef ut e t he 

pur por t ed i naccur aci es of  t he f act s under l y i ng t he di smi ssed 

char ges.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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