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No. 2010AP2398
(L.C. No. 2009CV738)

STATE OF W SCONSI N : I N SUPREME COURT

Loran B. Zwi efel hofer, WIlliamJ. Schindler,
d enn R Sarauer and Sanuel R La Gesse,

Pl ai nti ffs- Respondent s, FI LED
V.
FEB 8, 2012
Town of Cooks Valley, a Wsconsin quasi- A John Voel k
muni ci pal corporation, Acting o°e?k 3? Sﬁrprema
Court

Def endant - Appel | ant .

APPEAL from a judgnment of the Crcuit Court for Chippewa

County, Janmes M |saacson, Judge. Reversed.

M1 SH RLEY S. ABRAHAMSQON, C. J. Loran B. Zw efel hofer,
Wlliam J. Schindler, denn R Sarauer, and Sanmuel R La Gesse,
the plaintiffs, are residents of the Town of Cooks Valley. They
brought a declaratory judgnent action against the Town of Cooks
Valley (the Town) in the Circuit Court for Chippewa County,
Janes M |saacson, Judge, to declare the Town's Nonnetallic

M ning Ordi nance (the O dinance) invalid.
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12 The conplaint alleges that each of the plaintiffs owns
land in the Town, has engaged in nonnetallic mning in the past,
and may wish to engage in nonnetallic mning operations on their
land in the future. The plaintiffs contend that the O dinance
is a zoning ordinance that is invalid because it does not have
county board approval. If the Odinance is not a zoning
ordi nance, county board approval is not required.

13 The circuit court granted sunmary judgnment in favor of
the plaintiffs, and the Town appealed.! The court of appeals
certified the appeal to this court pursuant to Ws. Stat. (Rule)
§ 809.61 (2009-10).°2

14 The appeal presents a single issue: I|Is the Town's
Nonnetal lic M ning O dinance a zoning ordi nance?

15 Zoning ordinances are enacted pursuant to a |ocal

governnent's police power.?3 "Al though zoning ordinances are

! The circuit court concluded that the Ordinance is a zoning
ordi nance because it "covers the imediate use of land" and "is
a pervasive regulation of the use of land.”" The circuit court
relied largely on CGordie Boucher Lincoln-Mrcury Mdison, |Inc.
v. City of Midison Plan Conmssion, 178 Ws. 2d 74, 503
N.W2d 265 (1993), which was overruled by Wod v. City of
Madi son, 2003 W 24, 260 Ws. 2d 71, 659 N.W2d 31.

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.

% See 8 Eugene McQuillin, The Law of Muinicipal Corporations
§ 25.11 (3d ed. 2010) ("Zoning laws in their usual form are an
exerci se of t he police power . . . . [T]he police
power . . . remains the wellspring from which the power to plan
and zone flows.").
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enacted wunder a mnunicipality's police power, all ordinances
enacted under the police power are not zoning ordinances."?
Zoning ordinances and non-zoning ordinances that are enacted
pursuant to a local government's police power thus inhabit
closely related spheres. The court has declared that a zoning

ordinance and a building code enacted pursuant to the police

W sconsin's zoning enabling act, Ws. Stat. 8§ 62.23(7)(a)
describes the grant of zoning power to the |ocal governnent as

fol | ows: "For the purpose of pronoting health, safety, norals
or the general welfare of the community, the council may
regul ate and restrict by ordinance . . . the location and use of
bui l di ngs, structures and land for trade, industry, mning,

resi dence or other purposes .

Wsconsin Stat. 8 61.34(1) prescribes a l|local governnent's
police powers as foll ows:

[ The |ocal governnent] . . . shall have power to act
for the government and good order of the [Ilocal
governnent], for its commercial benefit and for the
heal th, safety, welfare and conveni ence of the public,
and may carry its powers into effect by I|icense,
regul ati on, suppression, borrow ng, taxation, special
assessnent, appropriation, fine, inprisonnent, and
ot her necessary or convenient neans. The powers
hereby conferred shall be in addition to all other
grants and shall be Iimted only by express | anguage.

Police power has been described as follows: "The very
exi stence of governnent renders inperative a power to restrain
the individual to some extent. This is called the 'police
power' . . . . It may be described, though not defined, as the
power of the governnent to regul ate conduct and property of sone
for safety and property of all.” State ex rel. Zllnmer v.

Kreut zberg, 114 Ws. 530, 533, 90 NW 1098 (1902), quoted with
approval in State v. Cole, 2003 W 112, 925, 264 N W2d 520, 665
N. W 2d 328.

“ Heitman V. Cty of Mwuston Common Council, 226
Ws. 2d 542, 556, 595 N.W2d 450 (Ct. App. 1999) (Dykman, P.J.,
di ssenting).
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power "are two closely related facets of police power
regul ati on. Both are designed to pronote public safety, health
and wel fare."®

16 Despite the simlarity and potential overlap between
zoni ng ordi nances and non-zoning police power ordinances, the
| egi sl ature inposes different procedural requirenments on these
two fornms of ordinances.®

17 Al though the constitutionality of zoning, as a general
matter, has long been settled,’” the heightened procedura
requi renents on zoning ordinances are often justified because

zoning runs the risk of wunduly infringing on individuals'

®>Village of Wnd Point v. Halverson, 38 Ws. 2d 1, 8, 155
N. W 2d 654 (1968).

® See 1 Edward H. Ziegler, Jr., Rathkopf's The Law of Zoning
and Pl anning, § 1:10 (2011):

The inportance of distinguishing between a restriction
contained in an ordinance enacted pursuant to genera
or specific authority relating to such type of
restriction, and between the sane restriction enacted
as part of a zoning ordinance usually involves the
formalities by which it was enacted. When cont ai ned
in, and as part of, a zoning ordinance, it nust have
been enacted pursuant to and in accordance with the
| egislatively prescribed procedures for enacti ng
zoni ng ordi nances and anendnents thereto.

" See Village of Euclid v. Anmbler Realty Co., 272 U S. 365
(1926) .
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property rights.® In the present case, the additional procedural
requi renment of county approval may also be justified by the need
to avoid a conflicting web of county and town zoni ng ordi nances.

18 In determning whether the Odinance is a zoning
ordinance, we do not <create or apply a bright-line rule
governing what constitutes a zoning ordinance and do not
establish or apply an all-enconpassing definition of a zoning
or di nance. Rat her, we determne whether the Odinance is a
zoni ng ordi nance using a functional approach. We cat al ogue the
characteristics of traditional zoning ordinances and the
comonly accepted purposes of zoning ordinances. W then
conpare the characteristics and purposes of the Ordinance to the
characteristics and purposes of traditional zoning ordinances to
determ ne whet her the Ordinance should be classified as a zoning
or di nance.

19 No singl e characteristic or consi derati on IS
di spositive of the question whether the Odinance is a zoning
or di nance. Nor may a court sinply add up the nunber of
simlarities a challenged ordinance has to traditional zoning
ordi nances or the nunber of differences a challenged ordinance
has from traditional zoning ordinances to determ ne whether a

chal | enged or di nance IS a zoni ng or di nance. Sone

8 See 1 Ziegler, supra note 6, § 1:2 ("Zoning at first was
considered one of the nost radical departures from the
traditional concepts of private property because it was
perceived as prohibiting a citizen from devoting his property to
a purpose useful and entirely harmess, in the ordinary sense
in certain districts within a community.").
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characteristics, under the circunstances of the case, my be
nmore significant than others.

10 Wth that said, we have scrutinized the O dinance in
light of the characteristics and purposes of traditional zoning
ordi nances and conclude that, despite having sone simlarities
to traditional =zoning ordinances, the Odinance is not to be
classified as a zoning ordinance. The Odinance is a non-zoning
ordi nance adopted under the Town's police power. Accordi ngly,
the ordi nance did not need county board approval, and we reverse
t he judgnent of the circuit court.

I

11 The facts relevant to this appeal consist primarily of
the contents of the Ordinance.

112 The Town adopted the O dinance at a public Town Board
meeti ng on Decenber 17, 2008, after discussing the Odinance at
a series of public neetings beginning on June 20, 2008.

13 The Ordinance begins with a preanble, which states the
purposes of the Odinance and explains that it 1is adopted

pursuant to the Town's village and police powers:

The purpose of this subchapter is to pronpte the
health, safety, prosperity, aesthetics and general
wel fare of the people and communities within the Town
and set forth the rules and procedures for this
muni ci pality regarding nonnetallic mnes wthin the
Town. This ordinance is adopted pursuant to the
Town's village and police powers under Ws. Stat.
88 60.10(2)(c) & 61.34.



No. 2010AP2398

114 The Ordinance's preanble is followed by a statenent of
the Town Board's intent to regulate nonnetallic mnes so as to,

anong ot her things, protect the health of residents:

The general intent of this subchapter is to regulate
the location, construction, installation, alteration,
design, operation and use of all nonnetallic mnes so
as to protect the health of residents and transients;
secure safety from di sease and pestilence; further the
appropriate use and conservation of land and water
resources; preserve and pronote the admnistration and
enforcenment of this subchapter and provide penalties
for its violations.

115 The definition section of the Odinance explains that
"nonnetallic mning" refers to commercial sand and gravel pits,
also known as open-pit mnes, along with their associated
activities, such as drilling, blasting, excavation, grading, and
dredging. Various activities that result in mnor or incidenta
renmoval of nonnetallic mnerals are exenpt under the O dinance,
such as the growi ng of commercial sod and agricultural crops.

116 The Ordinance then explains that a permt is required
for the operation of a nonnetallic mne and sets forth the
application process. The appendix to the O dinance contains a
detail ed ei ght-page application, which the applicant nust submt
to the Town derk along with an application fee. The
application is first considered by the Town Plan Comm ssion and
copies are distributed to all residents who own |and adjoining
the proposed site. The Town Plan Conm ssion then nakes a
recommendation to the Town Board.

117 The Town Board considers the recommendation at a

public neeting and takes coments from the public. The Town
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Board determ nes whether the application is conplete; whether

the "mne is in the best interests of the citizens of the Town,

and wll be consistent wth the protection of public health,
safety and general welfare;" and whether the applicant has
received any required federal, state, and county permts. | f

these criteria are satisfied, the Town Board "shall grant the
permt, either with or without conditions."

118 The O dinance elaborates on the type of conditions
that the Town nmay inpose on nonnetallic mning "to protect
public health and safety and pronote the general welfare of the

Town" as foll ows:

Such conditions may include, but are not limted to,
restrictive provisions and proof of financial security
for reclamation, restrictive provisions and proof of
financial security for town road maintenance and
repair, restrictions on hour s of operation
restrictions on truck routes on t own roads,
restrictions on truck and traffic volune into and out
of the mne site, restrictions to protect groundwater
quantity and quality, restrictions to safeguard public

and private dri nki ng and agricul tural wel | s,
restrictions to control air emssions and dust from
the mne and its oper ati ons, and any other

restrictions deened necessary and appropriate .

119 Finally, the Odinance exenpts preexisting mnes from
the application and permt requirenments. The O dinance applies,
however, to expansion of preexisting mnes.

|1

20 This appeal requires the court to interpret portions
of chapters 60, 61, and 62 of the Wsconsin Statutes and the
Or di nance. Interpretation of a statute and an Odinance

presents a question of law that this court determ nes

8
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i ndependently of the «circuit <court or court of appeals,
benefiting fromtheir analyses.®
11

121 We begin by providing background to explain why the
plaintiffs' claim that the Odinance is invalid hinges on
whet her the Ordinance is a zoning ordi nance.

22 Towns in Wsconsin possess those powers granted by
statute and any powers that are necessarily inplied from a power
expressly provided by statute.?®® The powers that nmay be
exercised at a town neeting are set forth in Ws. Stat. § 60. 10.
Rel evant for our purposes, Ws. Stat. 8§ 60.10(2)(c) provides
that the town neeting may "[aJuthorize the town board to
exerci se powers of a village board under s. 60.22(3)." The Town
adopted village powers in 2001 and the resolution has never been
resci nded.

23 Wsconsin Stat. 8§ 60.22(3), in turn, cross-refers to
chapter 61, which endows town boards with powers conferred on
village boards wunder chapter 61. "If authorized under s.
60.10(2)(c), [the town board] may exercise powers relating to
villages and conferred on village boards under ch. 61, except
t hose powers which conflict with statutes relating to towns and

t own boards."”

® Wod, 260 Ws. 2d 71, 9Y11.

1 Town of Cearfield v. Cushman, 150 Ws. 2d 10, 20, 440
N.W2d 777 (1989).
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24 Chapter 61 grants a broad range of powers to vill ages.
Its underpinning is the "honme rule anendnent,"” Ws. Const. Art.
X, §8 3, adopted in 1924 to allow cities and villages greater
control over their local affairs.  Wsconsin Stat. § 61.34
lists the powers of the village board, and Ws. Stat. 8§ 61.34(5)
states that "[f]or the purpose of giving to villages the |argest
measure of self-governnment in accordance with the spirit of [the
home rule amendnent] it is hereby declared that this chapter
shall be liberally construed in favor of the rights, powers and
privileges of villages to pronote the general welfare, peace,
good order and prosperity of such villages and the inhabitants
t hereof . "

25 The police power of a village board is governed by

Ws. Stat. 8 61.34(1), which provides as foll ows:

Except as otherw se provided by law, the village board
shall have the nmanagenent and control of the village
property, fi nances, hi ghways, streets, navi gabl e
waters, and the public service, and shall have power
to act for the governnment and good order of the
village, for its comrercial benefit and for the

1 Article XI, Section 3(1) provides: "Cities and villages
organi zed pursuant to state law may determine their | ocal
affairs and governnent, subject only to this constitution and to
such enactnments of the legislature of statewi de concern as with
uniformty shall affect every city or every village. The nethod
of such determ nation shall be prescribed by the |egislature.”

The parties agree that the state legislature, if it so
chose, could enact a uniform statewide law regulating
nonnetallic mnes, which mght preenpt the Town's O dinance.
The legislature has enacted Chapter 295 of the Wsconsin
Statutes, entitled "Nonnetallic Mning Reclamation; O/l and
Gas.” See also Chapter NR 135 of the Wsconsin Administrative
Code. No one argues this statute preenpts the O di nance.

10
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heal th, safety, welfare and conveni ence of the public,
and may carry its powers into effect by I|icense,
regul ati on, suppression, borrow ng, taxation, special
assessnent, appropriation, fine, inprisonnent, and
ot her necessary or convenient neans. The powers
hereby conferred shall be in addition to all other
grants and shall be limted only by express |anguage.'?

26 Also included in ch. 61 is Ws. Stat. § 61.35,
entitled "village planning,” which gives villages the power to
zone by providing that Ws. Stat. 8§ 62.23 (applicable to cities)
applies to villages.

127 Finally, Ws. Stat. § 62.23(7) governs zoning. The
grant of zoning power overlaps with the police power statute

The zoning statute provides in part as follows:

(a) Gant of power. For the purpose of pronoting
health, safety, norals or the general welfare of the
community, the council may regulate and restrict by
ordinance . . . the height, nunber of stories and size

of buildings and other structures, the percentage of
lot that nmay be occupied, the size of yards, courts
and other open spaces, the density of popul ation, and
the | ocation and use of buildings, structures and |and

for trade, industry, mning, residence or other
purposes if there is no discrimnation against
tenporary structures. This subsection and any

ordi nance, resolution or regulation enacted or adopted
under this section, shall be liberally construed in
favor of the city and as mninum requi renents adopted
for the purposes stated. This subsection may not be
deened a limtation of any power granted el sewhere.

(b) Districts. For any and all of said purposes the
council my divide the city into districts of such
nunber, shape, and area as may be deened best suited
to carry out the purposes of this section; and within
such districts it my regulate and restrict the
erection, construction, reconstruction, alteration or

12 For a sinilar provision governing cities, see Ws. Stat.
§ 62.11(5).

11
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use of buildings, structures or |and. Al such
regul ations shall be uniform for each class or kind of
buildings and for the use of land throughout each
district, but the regulations in one district my
differ fromthose in other districts.

(c) Purposes in view Such regul ations shall be made
in accordance wth a conprehensive plan. . . to
pronote health and the general welfare . . . . Such
regul ati ons shal | be made W th reasonabl e
consi deration, anong other things, of the character of
the district and its peculiar suitability for
particular wuses, and with a view to conserving the
value of the buildings and encouraging the nost
appropriate use of |and throughout such city.

128 The Town of Cooks Valley adopted village powers in
2001, pursuant to Ws. Stat. 8 60.10(2)(c). Thus, by virtue of
the statutes and the Wsconsin Constitution, the Town possesses
the full panoply of powers enjoyed by villages, including police
power and the nore specific zoning power.

129 There is an inportant limtation on the Town's zoning
authority. If a town is located in a county that has enacted
countywi de zoning pursuant to Ws. Stat. 8§ 59.69, the town nmay
not adopt a zoning ordinance of its own unless it is approved by
the county board.®® The Town is situated in Chi ppewa County,
whi ch has enacted a countyw de zoning ordinance. Al t hough the
Town is located in a county wth a countyw de zoni ng ordi nance,
the Town has not adopted the county's zoning ordinance. Thus,
the Town may enact zoning ordinances, but the Town's zoning

ordi nances need the approval of the county board.

13 "I'n counties having a county zoning ordi nance, no zoning
ordi nance or anendnent of a zoning ordinance my be adopted
under this section unless approved by the county board.” Ws.
Stat. 8§ 60.62(3).

12
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130 The Town did not obtain the Chippewa County Board's
approval in enacting the Odinance.

131 Zoning power and police power are obviously closely
rel at ed. Both serve the sanme overarching purpose of protecting
the health, safety, and welfare of the comunity. Zoni ng power
is a subset of the police power. The question before us is
whether the Town could adopt the Odinance as a non-zoning

pol i ce power ordinance.

4 See Ws. Stat. 88§ 62.23(7)(a) (zoning), 61.34(1) (police
power) .

The parties seem to agree that the Town could have
acconplished the goals of the Odinance by adopting a zoning
ordi nance, because the zoning power allows the Town to "regul ate
and restrict by ordinance . . . the location and use of
buil di ngs, structures and land for . . . mning . . . ." The
court has stated that sinply because an ordi nance could qualify
as a zoning ordinance does not nean it mnust be adopted as a
zoni ng ordi nance. See Hal verson, 38 Ws. 2d at 9.

In determning whether an ordinance governing building
set back requirenments was a zoning ordi nance, the court expl ai ned
that "[t]here is no doubt that an ordinance requiring setback
lines can be validly enacted by a city or village as a zoning
ordi nance pursuant to sec. 62.73(7)." Hal verson, 38 Ws. 2d at
9. Nonet hel ess, the court concluded "that a setback ordinance
may al so be adopted by a city or village other than by adopting
a zoning ordinance, as a building restriction or part of a
buil ding code, pursuant to the general grant of power in sec.
61.34(1)." Halverson, 38 Ws. 2d at 9.

Si nply because an ordinance could be validly enacted as a
zoni ng ordinance does not mean that zoning is necessarily the
only avenue available for a |local governnent to enact the
regul ati on. W need not and do not address whether the
Ordi nance would qualify as a valid zoning regulation.

13
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32 Various attenpts have been made to distinguish between
zoni ng ordi nances and non-zoni ng police power ordinances.

133 A review of +the case I|law and secondary sources
purporting to distinguish between zoning ordinances and non-
zoning police power ordinances reveals that identifying an
ordinance as a zoning ordinance is not necessarily a sinple
task. 1° "[Tlhe line distinguishing general police power
regul ati on from zoni ng ordi nances is far fromclear."?®

134 The Wsconsin Attorney GCeneral has opined that "the
question of whether a particular enactnent constitutes a zoning
ordinance is often a matter of degree."?'’

A

135 To identify a zoning ordinance, we begin by
considering characteristics that are traditionally present in a
zoni ng ordi nance.

136 First, zoning ordinances typically divide a geographic

area into multiple zones or districts. "' Zoni ng ordi nances

15 See Hal verson, 38 Ws. at 8 ("The dividing |ine between a
zoning regulation and a building code regulation is not easily
dr awn. These are two closely related facets of police power
regul ati on. Both are designed to pronote public safety, health
and welfare.").

® See 1 Zegler, supra note 6, § 1:10. See also 8
McQuillin, supra note 3, 8 25.11 (citing Piper v. Mredith, 266
A.2d 103 (N.H 1970)) ("Whether . . . a particular law is a

zoning neasure or an expression of sone other phase of the
police power wusually nust be determned by the nature and
purpose of the ordinance, its relation to the general plan of
zoning in the city, its provisions and the terns used.").

1776 Op. Att'y Gen. 60, 68 (1987).

14
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conprehensively assign conpatible land uses to zoning districts

t hroughout the community.' . . . The nunicipality is generally
divided into different districts, such as residential,
commerci al , and industrial."?® Because zoning ordi nances

typically carve a geographic area into nmultiple districts, they
often consist of both the text of the ordinance and a map

showi ng the districts.

' Town of Rhine v. Bizzell, 2008 W 76, 717, 311 Ws. 2d 1,
751 N.W2d 780 (citing Daniel R Mandel ker, Land Use Law § 1.04
(5th ed. 2003)). See also Town of Cearfield v. Cushman, 150
Ws. 2d 10, 19, 440 Nw2d 777 (1989) (quoting 8 MQillin,
Muni ci pal Corporations 8 25.01 (3d ed. 1983)) ("'Zoning is
governmental regulation of the wuses of l|and and buildings
according to districts or zones.'"); Heitman v. Cty of Mauston
Common Council, 226 Ws. 2d 542, 550, 595 N.W2d 450 (Ws. App
1999) ("Zoning has been described as the division of a given
jurisdiction's Jland into districts or 'zones' and the
establishment of regulations within those zones to control both
the use to which property nay be placed and the construction of
structures.").

Wsconsin Stat. 8 62.23(7)(b) uses permssive |anguage,
stating that a |ocal governnment may divide the jurisdiction into

districts. Because we conclude that the Odinance is not a
zoni ng ordi nance, we need not address the legality of an entire
jurisdiction being zoned for a single-purpose use. The

plaintiffs rely on a dissenting opinion from Town of Hobart v.
Collier, 3 Ws. 2d 182, 87 N.W2d 868 (1958), for the assertion

that an entire town may be a single zoning district. The
dissent in Hobart wote, "W do not construe the majority
opinion as holding that a zoning . . . ordinance which zones an

entire towmn or nunicipality in a single residence use district
is per se unconstitutional and void." 3 Ws. 2d at 191 (Currie,
J., dissenting).

19 See Lynn Markham & Rebecca Roberts, Zoning Board Handbook
for Wsconsin Zoning Boards of Adjustnent & Appeals 6 (2d ed.
2006) ("A zoning ordinance consists of tw legally adopted
el enent s: the zoning nmp and the text of the zoning
ordi nance.").

15
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137 The statute governing zoning, however, provides that a
municipality "may divide [the comunity] into districts
and within such districts it my regulate and restrict the
erection, construction, reconstruction, alteration or use of
bui | di ngs, structures, or |and."?

138 Second, wthin the established districts or zones,
certain uses are typically allowed as of right and certain uses
are prohibited by virtue of not being included in the |ist of
perm ssive uses for a district. "I'n general, zoning ordinances
provi de | andowners with permtted uses, which allow a |andowner
to use his or her land, in said manner, as of right."?*

139 Third, and closely related, zoning ordinances are
traditionally aimed at directly controlling where a use takes

pl ace, as opposed to how it takes place. A distinction between

a zoning ordinance and other regulations is whether the

20 Ws. Stat. § 62.23(7)(b) (enphasis added).

2l Bizzell, 311 Ws. 2d 1, 719 (citing Daniel R Mandel ker

Land Use Law 8 6.39 (5th ed. 2003)). See also 3 Ziegler, supra
note 6, 8 61:9 ("Mst zoning ordinances set forth, either as
part of the text or, nore frequently, in a schedul e incorporated
therein by reference, the uses permtted as of right in each
district, those permtted as accessory to the listed permtted
uses, and those permtted wunder the heading of 'specia
exceptions.'").

As the above quote suggests, sone zoning ordi nances include
"special exceptions,” also known as "conditional uses,"” which
are allowed in a zone only wth the approval of |oca
aut horities. The existence of conditional uses does not change
the fact that nobst zoning ordi nances all ow sone uses as of right
and prohibit some uses in all circunstances.

16
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ordinance is addressed to location or activity.? As one
treatise explains, a licensing ordinance that "is intended to
regul ate a particular occupation, rather than the general uses
of land" is generally not considered a zoning ordinance. ?

40 Fourth, zoning ordinances traditionally classify uses
in general ternms and attenpt to conprehensively address al
possi bl e uses in the geographic area. A treatise concludes that
"zoning regulations . . . nust be expressive of a conprehensive
plan . . . to control and direct the use and devel opnent of
property in a nunicipality, or a |arge part thereof, by dividing
it into districts according to the present and potential use of

the property."?*

As the Wsconsin Attorney Ceneral opined, "the
nore conprehensive the ordinance, the nore likely it wll be

characterized by a court as a zoning ordi nance. "?

°2 For exanples of the difficulty of applying the "where"
and "how' dichotony to regulations of trailer canps, see David
A. Urich, Inc. v. Town of Saukville, 7 Ws. 2d 173, 178, 96
N.W2d 612 (1959) (zoning provisions governed where a trailer
canp could be maintained but a town nmay regulate "how a trailer
canp is to be muintained" wthout invoking its zoning
authority); Edelbeck v. Town of Theresa, 57 Ws. 2d 172, 178,
203 N.W2d 694 (1972) (ordinance requiring, anong other things,
subm ssion of plans and specifications for the physical siting
of a trailer park was a zoning ordinance); Town of Clearfield v.
Cushman, 150 Ws. 2d 10, 20, 440 N W2d 777 (1989) (ordinance
that focused on the "how' of Iliving in a trailer—e.qg.
connecting to sanitary sewer and water systenms and requiring
m ni mum size and conpliance with a uniform building code—was
not a zoni ng ordi nance).

23 See 8 McQuillin, supra note 3, § 25.14.

24 See 1 E.C. Yokley, Zoning Law and Practice § 2-3 (4th ed.
1978) (2000 revision by Douglas Scott MacG egor).

25 76 Op. Att'y Gen. 60, 68 (1987).
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141 Fifth, traditionally, t hough not al ways, zoni ng
ordi nances nmake a fixed, forward-Iooking determ nation about
what uses will be permtted, as opposed to case-by-case, ad hoc
determ nations of what individual |andowners will be allowed to
do.?® It has becone increasingly cormon for zoning ordinances to
allow for uses that are conditionally permtted, which gives
| ocal officials the power to make decisions on an individual, ad
hoc basis.?’ Today, nost zoning ordi nances contain a conbination
of permitted uses and conditionally permitted uses. ?®

42 Sixth, traditional zoning ordinances allow certain
| andowners whose | and use was |l egal prior to the adoption of the

zoning ordinance to maintain their land use despite its failure

% See 1 Ziegler, supra note 6, § 1:5 ("The term ' Euclidean'
zoning describes the early zoning concept of separating
inconpatible land wuses through the establishnment of fixed
| egi sl ative rul es t hat woul d be | argely sel f -
adm nistering. . . . Euclidean zoning envisioned a |and use
system where discretionary review of individual proposed uses
would be the 'exception' rather than the rule and zoning
restrictions would be uniform for each class or kind of building
in each district.").

"Euclidean zoning" refers to classic conceptions of zoning.
The phrase conmes from Village of Euclid v. Anbler Realty Co.,
272 U. S. 365 (1926).

2l See 1 Ziegler, supra note 6, § 1:14.

6 See 3 Ziegler, supra note 6, § 61:9 ("Mst zoning
ordi nances set forth, either as part of the text or, nore
frequently, in a schedule incorporated therein by reference, the
uses permtted as of right in each district, those permtted as
accessory to the listed permtted uses, and those permtted
under the heading 'special exceptions.'").
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to conformto the zoning ordi nance. This practice is notivated
by constitutional considerations.?°

143 This list is not exhaustive. Many jurisdictions,
i ncluding Wsconsin, have certainly recognized the possibility
that an ordi nance need not fit the traditional nold perfectly in
order to constitute zoning.*° Nonetheless, the list attenpts to
catal ogue those <characteristics that are at the heart of
traditional zoning ordi nances.

B

44 The "purposes" of zoning can be articulated in many
ways, with varying levels of generality.

145 On the broad, wunspecific end of the spectrum one
treatise asserts that the purpose of zoning is "to pronote the
wel fare of the comunity as a whole."3 Another treatise states
that "[t]he ultimate and general purposes of zoning are those
traditionally associated with the police power."3 Needless to

say, defining the purpose of zoning this broadly does nothing to

2% See County of Columbia v. Bylewski, 94 Ws. 2d 153, 169-
70 & n.9, 288 N W2d 129 (1980) (describing the protection
granted to preexisting, "non-conform ng" uses); 4 Ziegler, supra
note 6, 8 72:2 (describing the "doctrine of vested nonconform ng
uses").

30 See, e.g., Heitman, 226 Ws. 2d at 553 (holding that a
proposed initiative that would forbid a treatnent facility for
sexually violent persons from being |ocated anywhere within a
city was an invalid initiative because such regulation could
only occur via zoning).

31 see 1 Yokley, supra note 24, § 2-2.

32 See 8 MQuillin, supra note 3, § 25.109.
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hel p us distinguish a zoning ordinance from a non-zoning police
power ordi nance. Relying on such broad fornulations of the
pur pose of zoning would lead us to |abel far too nmany ordi nances
as zoni ng ordi nances.

46 Perhaps a less broad purpose of zoning is "'to
regulate the growh and developnent of the city in an orderly

manner . ' "33

The proper purpose of zoning has al so been descri bed
as "'conserving the value of property and encouraging the nost
appropriate use of the land.'"3 These statenents too are broad
and could apply to a far-reaching range of planning and
regul ati on undertaken by | ocal governnents.

147 A nunber of sources, including sone of the sane
treatises, provide nore specific statenments of the purpose of
zoni ng. For exanple, "[i]ts wultimate purpose is to confine
certain classes of buildings and uses to certain localities;"?
"the purposes of zoning usually are to restrict certain classes
of buildings or uses to particular localities,"3 or "[z]oning

or di nances conpr ehensi vel y assign conpati bl e | and uses

to. . . districts throughout the conmunity."*’

%3 See 1 Ziegler, supra note 6, § 1:3 (quoting Naylor .
Salt Lake Gity Corp., 410 P.2d 764, 765 (Utah 1966)).

3 State ex rel. Savel and Park Holding Corp. v. Weland, 269
Ws. 262, 269, 69 N.W2d 217 (1948) (quoting Gabrielson v. den
R dge, 176 A 2d 676, 679 (N. J. 1935)).

%> See 1 Yokley, supra note 24, § 2-2.

% See 8 McQuillin, supra note 3, § 25.19.

3" Bizzell, 311 Ws. 2d 1, 917 (quoting Daniel R Mandel ker,
Land Use Law § 1.04 (5th ed. 2003)).
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148 The League of Wsconsin Minicipalities asserts in its
nonparty brief that "[t]he separation of inconpatible |and uses

is the central purpose of zoning."3®

The League argues that this
predom nant purpose provides a genuine and effective basis for
di stingui shing the exercise of zoning power fromthe exercise of
non-zoni ng power. Separating inconpatible |and uses has been
enphasi zed as a central purpose of zoning since zoning was first
recognized as constitutional by the United States Suprene
Court .3

149 Zoning is a flexible tool wutilized in many different
ways by |local governnents across the nation. The central
characteristics of traditional zoning ordinances and the various
statenments of the purposes of zoning provide an analytically
hel pful framework for determ ning whether a chal |l enged ordi nance
is a zoning ordi nance.

C

150 We now turn to the Odinance itself, first conparing

and contrasting its characteristics to the traditional

%8 As support for its preferred fornulation, the League
cites State v. Huntington, 143 A 2d 444, 446 (Conn. 1958);
Ragucci v. Metro Dev. Commin of Marion County, 702 N E 2d 677,
679 (Ind. 1998); and In re Sardi, 751 A 2d 772, 774 (Vt. 2000).

In Town of Rhine v. Bizzell, 2008 W 76, 917, 311
Ws. 2d 1, 751 N . W2d 780, the court, quoting Dani el R
Mandel ker, Land Use Law 8§ 1.04 at 1-4 (5th ed. 2003), wote:
"[z] oni ng ordi nances conprehensively assign conpatible |and uses
to zoning districts throughout the community."”

% sSee Village of Euclid v. Anbler Realty Co., 272 U.S. 365,
394 (1926). See 1 Ziegler, supra note 6, 8 1:5 (describing
cl assi c concepts of Euclidean zoning).
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characteristics of =zoning ordinances and then conparing its
pur poses to the purposes of zoning ordi nances.

51 First, unli ke traditional zoning ordinances that
create districts, the Odinance does not create districts or
zones in the Town. Rather, it applies universally to all [|and
in the Town.

152 Second, unlike traditional zoning ordinances that |ist
uses permtted as of right in each district and prohibit those
not listed, the Ordinance permts nothing as of right, nor does
it automatically prohibit anything. Rat her, nonnetallic mning
has the potential to be permtted or conditionally permtted in
all parts of the Town.

153 Third, unlike traditional zoning ordinances that
directly control the location of activities, the Odinance
licenses nonnetallic mning on the basis of the nature of the
activity. "While zoning regulates use based on |ocation,
licensing regulates the type of activity conducted wherever it

m ght be located."*

The Odinance does not directly create
areas where nonnetallic mning is allowed and others where it is
not al |l owed. It regulates nonnetallic mning wherever it m ght
be | ocat ed.

154 The plaintiffs contend that the Odinance does not
sinply tell the applicant the manner in which a mning operation
is to be carried out. Rather, they assert that the Odinance is

intrinsically and inseparably connected with where a mne w|l

40 See 1 Yokl ey, supra note 24, § 2-1.
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be operated. The nonparty brief of Aggregate Producers of
W sconsi n, I nc., and W sconsin Transportation Bui | ders

Association, Inc., asserts that the Odinance's stated intent is

to "regulate the location" of nonnetallic mnes. The nonparty
bri ef al so not es t hat "construction,” "installation,"
"alteration," and "design" are all intrinsically linked to and

dependent on the |ocation of the mne.*

155 The Ordinance does affect the |ocation where mnes may
oper at e. It may be that there are certain locations in the Town
where a nonnetallic mne would not be allowed, even wth
conditions attached, but the Ordinance's inpact on the |ocation
of nonnetallic mnes is an incidental consequence of the
Ordi nance's general goal of ensuring that nonnetallic mnes are
"in the best interests of the citizens of the Town, and wll be
consistent with the protection of public health, safety and the
general welfare," no matter where they are |ocated. %

156 Fourth, wunlike traditional zoning ordinances that
endeavor to address and organize conprehensively all potenti al

land uses in the geographic area in order to separate

4l For the Ordinance's statement of intent, see Y14, supra.

42 General police power ordinances with sinilar potential to
incidentally affect the | ocation where a |and use may occur have
been upheld by this court in the past. For exanple, in
Hal verson, 38 Ws. 2d at 9, the court held that a building code
i ncluding setback requirenments was validly enacted under the
general police power. A setback requirenment could render it
i npossible for a |andowner to use his or her land for a desired
use.
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i nconpatible land uses, the Odinance applies only to one
particul ar activity—nonnmetallic m ning.

157 The plaintiffs urge that the O dinance conprehensively
regulates nonnetallic mning and thus resenbles a zoning
ordi nance. This argunent m sunderstands the nmeaning of the word
"conprehensive" as it is typically wused in the context of
zoning.*® The word "conprehensive" as used in the zoning statute
and the literature does not ordinarily refer to an ordinance
that thoroughly, that is, conprehensively, regulates a single
activity. The phrase ordinarily refers to an ordinance that
addresses what classes of activities mght be pursued in
geogr aphi c areas.

58 In a simlar vein, the plaintiffs and sone amci
curiae urge that an ordinance is a zoning ordinance when it
"pervasivel y" regul ates the use of | and.

159 The plaintiffs urge us to hold that an ordi nance that
"constitutes a pervasive regulation of the use of |and" nust be
classified as a zoning ordinance. They argue the Ordinance is a
pervasive regulation because it significantly regulates al

aspects of nonnetallic mning and is perneated wth site-

43 See, e.g., Ws. Stat. § 62.23(7)(c) ("Such regulations
shall be nmade in accordance with a conprehensive plan . . . .");
Patricia E. Sal kin, American Law of Zonlng 8§ 5.3 (5th ed. 2011)
(discussing various definitions of "conprehensive plan" and
endorsing a definition that includes the following: "a plan of
the division of the land between public and private uses,
specifying the general |location and extent of new public
inprovenents . . . and, in the case of private devel opnents, the
general distribution anmong various classes of uses, such as
residential business and industrial uses").
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specific references and regulations. The plaintiffs assert
that the Town may condition the nonnetallic mning permt, for
exanple, by limting the size and |ocation of the active mning
area in relationship to the boundaries and hi ghways, by limting
the location, size and height of structures, and by inposing
set backs. According to the plaintiffs, these elenents control
the use of the land, and the Odinance fits the purpose of

zoning ordinances set forth in State ex rel. Schleck v. Zoning

Board of Appeals, 254 Ws. 42, 51, 35 N.W2d 312 (1948), which

states as follows: "The very purpose of a zoning law is to
establish limtations upon the use of private property and
prescribe how it may be used. A zoning |aw necessarily, at
least in many cases, limts the use which mght otherw se be

made of the property.”

160 The nonparty briefs of Preferred Sands of M nnesota,
LLC, and Wsconsin Realtors Association and Wsconsin Builders
Association also argue that the distinction between a zoning
ordi nance and a non-zoning police power ordinance rests on how

44

pervasive or substantial the regulation is. Preferred Sands

“ The nonparty brief of the Wsconsin Realtors Association
and W sconsin Builders Association cites the follow ng cases for
this proposition: Heitman, 226 Ws. 2d at 552-53; State ex rel.
Saveland Park Holding Corp. v. Weland, 269 Ws. 262, 69
N.W2d 217 (1955); Halverson, 38 Ws. 2d at 9; and Cushman, 150
Ws. 2d 10.
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urges the following test: "[Aln ordinance is a zoning ordi nance
i f It constitutes, or woul d constitute, a substanti al
interference with land use."*

61 In relying on the concepts of "pervasive regulation of

and "substantial interference wth land use"?®

 and use
(concepts which seemto be used interchangeably in case |aw and
in the literature) to identify a =zoning ordinance, the
plaintiffs and the amci curiae draw upon a feature that our
case | aw and sone authorities consider rel evant.

62 The court has stated that when a "proposed initiative
constitutes a pervasive prohibition on the use of land within a
jurisdiction, it is either a zoning ordinance or an anendnent to

a zoni ng ordi nance. "%’

This nonparty brief also takes the position that even if
the local ordinance regulates land use in a pervasive manner

Wsconsin courts wll wuphold the regulation as a non-zoning
regulation only if independent statutory authority exists for
such regul ati on. W reject the contention that any ordinance

that could be construed as pervasively affecting the use of |and
must be supported by independent statutory authority beyond the
police power or zoning authority to avoid being classified as a
zoni ng ordi nance.

4 Preferred Sands draws on 1 Edward H Ziegler, Jr.,
Rat hkopf's The Law of Zoning and Planning, 8§ 1:10 (2011), for
this fornul ati on.

% See 1 Zegler, supra note 6, § 1:10 ("Were the
particular restriction constitutes, or wuld constitute, a
substanti al interference wth Jland use, the rmunicipality
ordinarily must treat it as a zoning regulation . . . .").

47 Heitman, 226 Ws. 2d at 553.
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163 The Attorney General has declared that when "an
ordi nance constitutes a pervasive regulation of, and in many
instances a prohibition on the use of, land, | . . . conclude
that such an ordinance is a zoning ordinance which requires
county board approval ."*®

64 Unfortunately, the phrases "pervasive regulation" of
the use of land or "substantial interference” with the use of
land are not effective bright-line rules to guide |oca
governnments or courts. These phrases turn out to be woefully
dim when applied to varying facts and may be over-inclusive in
appl i cation.

165 As pointed out by the dissent in Heitman v. Cty of

Maust on Common Council, 226 Ws. 2d 542, 556-59, 595 N. W 2d 450

(C. App. 1999), the words "pervasive regulation of |and use"
are overly broad and bring within the classification of zoning
many ordi nances that have been considered non-zoning exercises

of the police power.

48 76 Op. Att'y Gen. 60, 68 (1987).

In Gordie Boucher, 178 Ws. 2d at 94 (overruled by Wod
260 Ws. 2d 71), the court of appeals adopted the Attorney
CGeneral's view

W believe that the attorney general has stated the
proper test to determne when a |ocal regulation may
be inposed under the locality's general police
power . . . and when the regulation is zoning .

The essence of the attorney general's opinion is that
sone land use controls are so pervasive that their
i mposition nust be surrounded with the substantive and
procedural safeguards which zoning requires.
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166 Fifth, unlike traditional zoning ordinances that
feature fixed, self-admnistering rules and do not allow for
case- by-case, ad hoc assessnents of i ndi vi dual uses in
particular |ocations, the Odinance features no permtted uses.
The O dinance operates exclusively on a case-by-case basis,
where each woul d-be | and user nust apply for a permt to engage
in nonnetallic mning. Al though there has been an increase in
"conditional uses" in zoning ordinances, zoning ordinances stil
generally include certain categories of uses that are permtted
as of right and do not require case-by-case assessnent.*

167 The plaintiffs urge that the Odinance nust be a
zoning ordinance because mnes are granted "conditional use
permts,” a phrase comonly associated wth conditionally
al l owed uses in the zoning context.

168 This argunment makes too much of the Odinance's
t erm nol ogy. Regul ations and licensing regines adopted under
the police power comonly require permts or |icenses.

Wsconsin Stat. § 61.34(1) allows localities great flexibility

in their use of the police power. Towns may utilize "license,
regul ati on, suppr essi on, borrow ng, taxation, speci al
assessnent, appropriation, fine, i npri sonnent, and ot her

necessary or convenient neans" in order to inplenent ordinances.
If one is not persuaded that granting conditional permts is

allowed as a nethod of "license" or “"regulation,™ it s

4 See Markham & Roberts, supra note 19, at 7 ("Generally,
two categories of allowable uses are |listed for each zoning
district: permtted uses and conditional uses.").
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confortably a "necessary or convenient neans” to inplenent an
or di nance.

169 Just as the Ordinance's use of the phrase "conditional
use permt" does not render it a zoning ordinance, the Town's
statenent that the Ordinance was adopted pursuant to its genera
police powers is not determ native of the classification of the
or di nance. "[A] municipality cannot evade the . . . legislative
limtations inposed on the zoning power . . . by Ilabeling what
is actually a zoning ordi nance a 'police power' ordinance.">°

170 Sixth, like traditional zoning ordinances that allow
certain preexisting uses to remain although they do not conform
to the ordinance, the Ordinance "grandfathers” exi sting
nonnetal I ic m nes. However, no rule exists that a non-zoning
pol i ce power ordi nance cannot exenpt preexisting uses.

71 In this instance, the Town apparently determ ned that
preexi sting mnes had proven thenselves to be harm ess enough
that the owners would not be required to undergo the application
process and obtain permts unless the activities were expanded.
That the Town chose to nmake the Ordinance |ess far-reaching than
it mght have does not transformit into a zoni ng ordinance.

172 In sum many traditional characteristics of zoning
ordi nances are absent from the Ordinance. The Ordi nance does
not create multiple districts; it applies with equal force to
any location in the Town. The Ordinance does not confine

nonnetallic mning to any particular area in the Town;, no parts

°0 See 1 Ziegler, supra note 6, § 1:10.
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of the Town are foreclosed to nonnetallic mning. The O dinance
does not directly affect where an activity may take place; it

governs how an activity nust be conducted and incidentally

limts where it my be conducted. The O dinance does not
automatically permt or prohibit any land use; it operates
entirely on a case-by-case basis. The O dinance does not

conprehensively address a wide range of potential classes of
| and use; it speaks only to a single, specific |and use.

173 Nevertheless, the Odinance has simlarities to a
zoni ng ordi nance. Condi tional allowance of a land use and
exenption of preexisting |land uses are features associated with
zoni ng ordi nances. The Ordinance clearly regulates the use of
land in a potentially dramatic way. It regulates nonnetallic
mning in many respects and in great detail. A | andowner m ght
be barred from engaging in nonnetallic mning in a certain
| ocation or in the entire Town because of the ternms of the
Ordi nance. The extent to which an ordinance affects the use of
land is a relevant consideration in determ ning whether the
regulation is a zoning ordinance, but this consideration is not
di spositive. Many non-zoning ordinances affect the use of

| and. °t

*In its nonparty brief, Preferred Sands of M nnesota, LLC
argues that a reference to "mning" in the zoning statute, Ws.
Stat. 8§ 62.23(7), and references to "zoning" in the nonnetallic

mning reclamation statute, Ws. Stat. 8§ 295.20, "reveal the
Wsconsin Legislature's intent and expectation that nonnetallic
mning wll be addressed through zoning."
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174 An examnation of the simlarities and differences
points to the conclusion that this Odinance is not a zoning
or di nance.

175 Finally, we conpare the purposes of the Ordinance with
t he purposes of zoning.

176 As is the case with the Odinance's characteristics
the Ordinance's purpose overlaps wth the purposes of zoning to
sonme extent. Recall that the "purpose" of zoning could be
stated as broadly as "[t]o pronpte the welfare of the comunity
as a whole." In that sense, the Odinance and zoning have
i dentical purposes. The O dinance's self-proclained "purpose"
is "to pronote the health, safety, prosperity, aesthetics and
general welfare of the people and comunities wthin the

Town . As one of the nonparty briefs points out, the
Ordinance is consistent with a broad statenent of the genera
purposes of zoning law in that it establishes Iimtations on the
use of private property.

77 Such broad statenents of the purposes of zoning and
t he purposes of the Odinance are not hel pful in distinguishing

a zoning ordinance from an ordi nance enacted pursuant to non-

As we have stated, zoning is a subset of the police power
and sinply because a regulation could be achieved through zoning
does not necessarily nmean that zoning is the only permssible
way to achieve the regul ation. The brief's argunment regarding
the references to zoning in Ws. Stat. 8§ 295.20 does not
persuade us that regulation of nonnmetallic m nes nay be achieved
only through a zoni ng ordi nance.
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zoning police power. The statutorily enunerated purposes of
zoning are not the exclusive domain of zoning regul ation. >

178 A nore specific and analytically helpful fornmulation

of the "purpose" of zoning, at least in the present case, is "to
separate inconpatible land uses.” In this sense, the Odinance
does not seem even |oosely simlar to zoning. The O di nance

does not explicitly separate different land uses, nor does it
explicitly declare any |land uses inconpatible with any others.
The Town's "intent" appears to be to regulate in detail
nonnetal | i c m nes.

179 The present case is not a case in which the Town is
evading the procedural requirenents of zoning by adopting a
pl ethora of ordinances that, taken together, achieve results so
simlar to a traditional zoning ordinance that they nust be

treated as such.

80 A conparison of the traditional characteristics of
zoning ordinances to the characteristics and purposes of the
Ordinance at issue reveals that the fundanental differences

between the Odinance and the traditional characteristics and

pur poses of zoning ordinances overwhelm the simlarities. The
Town's O dinance lacks many of the fundanental, traditional
indicia of a zoning ordinance. Its purpose is the sane as that

of a traditional zoning ordinance only if we define the purpose

%2 Wwod, 260 Ws. 2d 71 (rejecting the argunent that only
zoning regulations nmay consider use of land and hol ding that
zoning and platting are not nmutually excl usive).
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with a sweeping level of generality. Thus, we hold that the
Ordinance is a valid exercise of the Town's non-zoning police
power; no county board approval was required.

181 Accordingly, we reverse the judgnent of the circuit
court.

By the Court.—Fhe judgnent of the «circuit court is
reversed

182 Justice DAVID T. PROSSER did not participate.
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