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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals that affirmed the
conviction of Jason Goss for fifth offense drunk driving.! The
case arises froma traffic stop. Goss was stopped by a police
officer for having a dirty license plate and a broken |icense
pl ate | anp. After pulling Goss over, the officer discovered
that Goss had a revoked license and had four prior drunk driving

convictions and was therefore subject to a .02 prohibited

! State v. Goss, No. 2010AP1113-CR, unpublished slip op.
(Ws. C. App. Nov. 29, 2010).
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al cohol content (PAC) standard.? In the course of arresting Goss
for the license offense, the officer noticed the odor of alcohol
and asked Goss to provide a breath sanple for a prelimnary
breath test (PBT), a request that under statute nay be nmade only
where there is probable cause to believe the driver is operating
a vehicle in violation of one of the statutes related to drunk
driving.

12 W are asked to determne whether the officer's
request for the PBT breath sanple was nade in violation of Ws.
Stat. 8§ 343.303, which states that an officer "may request" a
PBT breath sanmple "[i]f a |law enforcenent officer has probable
cause to believe that the person is violating or has violated s.
346.63," which prohibits driving or operating a notor vehicle
with a prohibited alcohol concentration. W agree with Goss
that the legislature's intent was to require probable cause for
a request for a PBT breath sanple for all non-comrercia
drivers, including those who are subject to a reduced prohibited
al cohol content standard. This case presents a question we have
not previously addressed: whether probable cause exists to
request a PBT breath sanple when the driver is known to be

subject to a .02 PAC standard, the officer knows it would take

2 Ws. Stat. § 340.01 (46m)(c) (2007-08) defines "Prohibited
al cohol concentration” as "an al cohol concentration of nore than
0.02" for persons who have three or nore "prior convictions,
suspensions or revocations as counted under s. 343.307(1)."
There is no dispute that Goss was subject to the .02 PAC
standard under Ws. Stat. 8§ 340.01 (46m(c). Al references to
the Wsconsin Statutes are to the 2007-08 version unless
ot herwi se not ed.
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very little alcohol for the driver to exceed that Iimt, and the
officer snells alcohol on the driver. W now hold that under
these circunstances, there is probable cause to request a PBT
breath sanple. The PBT breath sanple in this case was requested
on the basis of probable cause as the statute requires, and we
therefore affirmthe court of appeals.
l. BACKGROUND

13 On QOctober 12, 2008, Goss was pulled over by an Eau
Claire Police Departnent officer for an obstructed license plate
vi ol ati on. Goss admtted to the officer that his driver’s
license was currently revoked, which the officer confirnmed by
contacting headquarters. The officer was also inforned that
Goss had four prior drunk driving convictions. The officer then
pl aced Goss under arrest for operating with a revoked |icense.
As the officer placed Goss in the squad car, the officer noticed

the snell of al cohol.?

® Questioning occurred before Goss was given his M randa
warnings and Goss's statenents were |ater suppressed by the
circuit court. The suppression of these statenents was not
appealed by the State and is not at 1issue here. (Coss's
suppressed statenents are not considered in our analysis.



No. 2010AP1113-CR

14 The officer then asked Goss to provide a breath sanple
for a PBT, and Goss conplied.* The PBT indicated a 0.084% bl ood
al cohol content. Following the PBT, the officer asked Goss to
perform field sobriety tests and then took him to a |ocal
hospital, where a sanple of his blood was taken pursuant to Ws.
Stat. § 343.305(2).° Chem cal analysis of the blood sanple
revealed a blood alcohol concentration of 0.080% Goss was
subsequently charged wth fifth offense drunk driving in
violation of Ws. Stat. 8§ 346.63(1)(b).

15 In pretrial notions before the circuit court for Eau
Claire County, the Hon. Lisa K Stark presiding, Goss asked that
the results of the PBT be suppressed on the grounds that

probabl e cause did not exist under these circunstances for the

* The State at oral argument suggested that the court adopt
a rule for those refusing to provide a PBT breath sanple that is
anal ogous to the rule the court of appeals set forth in State v.
Babbitt, 188 Ws. 2d 349, 362, 525 N.W2d 102 (C. App. 1994)
(holding that "adm ssion of [a driver's] refusal to perform a
field sobriety test as evidence of probable cause to arrest did
not violate her fifth anmendnent rights"). Goss did not refuse
to provide a breath sanple, and we have no reason to address
that question on the facts of this case.

® Ws. Stat. § 343.305(2) provides:

Inplied consent. Any person who . . . drives or
operates a notor vehicle upon the public highways of
this state . . . is deenmed to have given consent to

one or nore tests of his or her breath, blood or
urine, for the purpose of determ ning the presence or
quantity in his or her bl ood or br eat h, of
alcohol . . . when requested to do so by a |aw
enforcenment officer under sub. (3)(a) or (am) or when
required to do so under sub. (3)(ar) or (b). Any such
tests shall be adm nistered upon the request of a |aw
enforcenment officer.
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officer to request it.® Goss argued that the only basis for the
officer's request was the odor of alcohol; he argued that such a
basis is insufficient because this court had stated in County of

Jefferson v. Renz that the probable cause required by the PBT

statute for a non-commercial driver was intended to nmean "nore
proof than 'any presence' of an intoxicant."’

16 The circuit court found that probable cause existed to
request a breath sanple from Goss under these circunstances.

The circuit court stated,

The question is then: Based upon the fact that the
officer knew this gentleman's |icense was revoked, he

had four prior OAN offenses and he snelled Iike
intoxicants and the officer clearly knew that the
bl ood alcohol <content permssible is .02, is that

enough to request a prelimnary breath test and field
sobriety tests?

® The consequence of suppressing the blood test would
generally be the suppression of all subsequently obtained
evi dence.

[I]n its broadest sense, the [fruit of the poisonous

tree doctrine] can be regarded . . . as a device to
prohibit the use of any secondary evidence which is
the product of or which owes its discovery to illega

government activity.'

Al though the fruit of the poisonous tree sprouted from
the Fourth Amendnment . . . [the] doctrine has been
applied to the Fifth and Sixth Anendnents as well as
statutory violations.

State v. Knapp, 2005 W 127, 9124-25, 285 Ws. 2d 86, 700
N.W2d 899 (internal citations omtted).

" Cnty. of Jefferson v. Renz, 231 Ws. 2d 293, 310, 603
N. W2d 541 (1999).
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l"mgoing to find that it is.
17 The court went on to distinguish the probable cause
needed to request a PBT breath sanple from the probable cause

needed for arrest on the PAC viol ati on:

| think that is not probable cause for arrest, but it
was sufficient basis to continue to conduct additional
testing, and it's different from just snelling al cohol
on soneone with no prior violations or a different
applicable statute because you' ve got the four prior
violations that the officer knew about, and | think
that makes a difference.

18 The court of appeals affirmed on the sane grounds,
hol ding that probable cause existed to request the PBT breath

sanpl e. State v. Goss, No. 2010AP1113-CR, unpublished slip op.

(Ws. C. App. Nov. 29, 2010). It stated in denying Coss's
nmotion for reconsideration, "[We agree with the circuit court
that the odor of intoxicants, in conjunction with know edge that
Goss had four prior ON convictions, provided probable cause to
believe that Goss was in violation of the ON laws."” State V.
Goss, No. 2010AP1113-CR, wunpublished order (Ws. C. App. Jan.
7, 2011). This court granted CGoss's petition for review
1. APPLI CABLE LAW
19 This case requires us to construe a statute, which is

a matter of law that we review de novo. Cnty. of Jefferson v.

Renz, 231 Ws. 2d 293, 301, 603 N W2d 541 (1999). It also
requires that we make a determ nation about whether probable
cause existed in the particular circunstances presented here.
"We uphold the trial court's findings of fact unless they are

clearly erroneous." Id. at 316. "Wuether those facts satisfy
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the statutory standard of probable cause is a question of |aw we
review de novo." I d. In determ ning whether probable cause
existed, we look to the totality of the circunstances. State v.
Babbitt, 188 Ws. 2d 349, 356, 525 N.W2d 102 (Ct. App. 1994).
110 When we construe a statute, we apply the follow ng

principles to our analysis.

[S]tatutory interpretation "begins with the |anguage
of the statute. If the meaning of the statute is
plain, we ordinarily stop the inquiry." Statutory
| anguage is given its comon, ordinary, and accepted
meani ng .

Context is inportant to neaning. So, too, 1is the
structure of the statute in which the operative
| anguage appears. Therefore, statutory |anguage is
interpreted in the context in which it is used; not in
isolation but as part of a whole; in relation to the
| anguage of surrounding or closely-related statutes;
and reasonably, to avoid absurd or unreasonable
results. Statutory language is read where possible to
give reasonable effect to every word, in order to
avoi d surpl usage.

State ex rel. Kalal v. Grcuit Court for Dane Cnty., 2004 W 58,

1945-46, 271 Ws. 2d 633, 681 N W2d 110 (internal citations
omtted).

11 Wsconsin Stat. § 343. 303, the statute we are
concerned wth here, states in relevant part, "If a I|aw

enforcement officer has probable cause to believe that the

person is violating or has violated s. 346.63 [which prohibits

driving or operating a notor vehicle with a prohibited alcoho
concentration] . . . the officer, prior to an arrest, nmay
request the person to provide a sanple of his or her breath for

a prelimnary breath screening test . . . ." (enphasis added).
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12 For conmercial drivers,® the statute elinmnates the
requi renent of probable cause and permts a PBT request "if the

officer detects any presence of alcohol . . . on a person

driving . . . a comercial motor vehicle or has reason to

believe that the person is violating or has violated s.

346.63(7) or a local ordinance in conformty therewith .

Ws. Stat. 8§ 343.303 (enphasis added). These two alternatives
for commercial drivers are comonly referred to as the "any
presence" standard and the "reason to believe" standard to
di stinguish these standards from the probable cause standard
requi red for non-comercial drivers. See Renz, 231 Ws. 2d 293.
If either the "any presence" or the "reason to believe" standard
is satisfied, the officer may request a PBT breath sanple from a
commercial driver. Ws. Stat. 8§ 343.3083.

13 We exanmined this statute in Renz in the context of a

challenge to a request by an officer for a PBT breath sanple
from a non-commercial driver who was suspected of having
violated the county OW ordinance and was subject to what was
that time a .10 prohibited al cohol content standard.® Renz, 231

Ws. 2d at 299. In Renz, we determned that this statute was

8 The stricter drunk driving provisions for commercial
drivers were first created in 1989 by Wsconsin Act 105, which
reduced the PAC for such drivers to 0.04% and created other
penal ti es. See An Historical Summary of Wsconsin's Drunk
Driving Legislation Legislative Reference Bureau |nformational
Menorandum 09-1, LRB-09-1M1 (Jan. 2009).

® The Jefferson County ordi nances Renz had been charged with
violating had adopted Ws. Stat. § 346.63(1)(a) and (b) (1993-
94).
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anbi guous because it was "subj ect to. . . conflicting,
reasonable interpretations,” id. at 305, concerning the neaning
of the words "probable cause to believe" and what quantum of
evi dence satisfied the requirenent of probable cause prior to a
breath sanple request. W determ ned that a reasonable person
could conclude that "probable cause to believe" neans "probable
cause for arrest” on the grounds that "case |law comonly defines
probable cause for an arrest as proof that would lead a
reasonable police officer to believe that a person probably
commtted a crinme." |d. at 302. W determned that it was al so
reasonable to conclude, given the context of the surrounding
| anguage, that "probable cause to believe" was intended to nean
"“somet hing | ess than probable cause for arrest.” 1d. at 302-03.
114 W therefore turned to the "context, history, and
purpose of the statute in order to determne the legislative

intent." Id. at 305. The stated purpose of the statute, ' the

10 Renz quoted the followi ng statenent of purpose:
The |l egislature intends by passage of this act:

1. To provide maximum safety for all wusers of the
hi ghways of this state.

2. To provide penalties sufficient to deter the
operation of nmotor vehicles by persons who are
i nt oxi cat ed.

3. To deny the privileges of operating notor vehicles
to persons who have operated their notor vehicles
whi | e intoxicated.

4. To encourage the vigorous prosecution of persons
who operate notor vehicles while intoxicated.
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renmoval of the penalty for refusal of a request for a breath
sample for a PBT,' the words chosen to describe the test,?!? and

the absurd results produced by reading the statute to require

5. To pronote driver inprovenment, through appropriate
treatnent or education or both, of persons who operate
nmot or vehicles while intoxicated.

Renz, 231 Ws. 2d at 315 (quoting 8 2051(13)(b), ch. 20, Laws of
1981) .

1 "The fact that the legislature renmoved the penalty for
refusing to take a PBT is further evidence that the |egislature
intended the PBT to be a prelimnary, investigative test."
Renz, 231 Ws. 2d at 314. This court nade a simlar observation
in State v. Fischer, 2010 W 6, 132, 322 Ws. 2d 265, 778 N.W2d

629. There we stated, "In +the wevidentiary gap between
reasonable suspicion and probable —cause for arrest, a
voluntarily taken PBT can furnish the necessary evidence to
renove an inpaired driver from the road." 1d., 132. Justice

Annette Kingsland Ziegler, in her concurrence in Fischer, joined
the majority but wote to enphasize the lack of reliability of
PBT results: "I conclude that as a matter of |law PBT results are
neither reliable nor adm ssible for the purpose of confirm ng or
dispelling a defendant's specified alcohol concentration in an
ON or PAC trial." Id., 937 (Ziegler, J., concurring). I n
granting a "conditional wit" of habeas corpus to Fischer after
our decision, a United States magistrate judge ordered that the

conviction be set aside "unless the state initiates proceedi ngs

to retry and comences the retrial of Fischer.™ Fi scher .
Ozaukee Cnty. Circuit Court, 741 F. Supp. 2d 944, 958-59 (E.D
Ws. Jan. 7, 2011). Online court records indicate that a

retrial is currently scheduled for March 20, 2012.

12"The legislature entitled Ws. St at . § 343.303
"Prelimnary breath screening test,' and the text of the statute
also describes the test as a 'prelimnary breath screening

test." . . . [When it described the test as 'prelimnary,' the
| egislature clearly indicated that it intended the test to be a
preparation for sonething else. It seens obvious that that
sonmething else—the main matter—+s the arrest itself." Renz,

231 Ws. 2d at 313.

10
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t 3 convi nced

probabl e cause for arrest before a breath sanple tes
us that the legislature intended for a PBT to function as a
prelimnary screening tool to be used prior to an arrest and
thus intended to permt police to request a PBT breath sanple
with sonething |l ess than probable cause for arrest.!*

115 The legislature enacted Ws. Stat. 8§ 340.01(46m(c) in
2000, after Renz was decided, establishing a PAC of .02 for
drivers with three or nore prior ON convictions. 1999 Ws. Act

109. The |egislature has since enacted |egislation that makes

the .02 PAC standard under Ws. Stat. 8§ 340.01(46m(c)

13 Thus, wunder the defendant's interpretation, an
officer could . . . request a PBT [only] after already
havi ng established probable cause for an arrest, even
though the statute explicitly provides that the
officer may use the PBT result in determ ning whether
to make an arrest. Furthernore, before presenting
evidence of the PBT result to rebut a challenge to
probabl e cause for an ON arrest, the petitioner would
have to prove that probable cause to arrest existed
before the PBT was adm nistered, even though the
statute clearly states that the PBT result wll be
adm ssible "to show probable cause for an arrest, if
the arrest is challenged.™

Basic principles of statutory construction disfavor an
interpretation of the first sentence that yields such
unr easonabl e resul ts.

Renz, 231 Ws. 2d at 306-07 (internal citations omtted).

4 There is a large body of |law setting forth probabl e cause

standards at various stages of crimnal proceedings. For an
analysis and overview, see Renz, 231 Ws. 2d at 317- 27
(Abrahanson, C.J., concurring). This case does not produce any

new standard but rather applies the established PBT breath
sanple request standard to a set of facts not previously
addr essed.

11
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applicable to people subject to an ignition interlock order.
See 2009 Ws. Act 100.
[11. ANALYSI S
116 As the parties agree, this court has not specifically
applied the probable cause standard from Ws. Stat. 8§ 343.303 as

interpreted in Renz in a PAC case involving a subject limted to

a .02 PAC standard. W now turn to the application of this
standard to the facts of this case. "W uphold the tria
court's findings of fact unless they are clearly erroneous.”
Renz, 231 Ws. 2d at 316. "Whether those facts satisfy the
statutory standard of probable cause is a question of law we
review de novo." |d.

17 In this case the officer knew before he requested the
PBT breath sanple that Goss had four prior ON convictions and
was therefore subject to a very |ow PAC standard. The officer
testified at the notion hearing that, as he placed Goss in the
back of the squad car, he "snelled an odor of intoxicants com ng
from his person.” And he testified that he took into
consideration the know edge that even a small anount of al coho
could put a suspect over a .02 PAC standard: "[I]f | snell any
odor of intoxicant, | guess there's nore suspicion that he's
going to be over that .02 .

118 The facts as found by the circuit court and not

di sputed on appeal are as foll ows:

Based upon all of the—the totality of t he
circunstances and the information in the officer's
knowl edge, the Defendant . . . snelled of alcohol

which [the officer] learned after he'd arrested the

12
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Def endant [on the operating after revocation charge]
and placed himin the squad car, and he knew that he
had f our pri or arrests for operating whi |l e
i nt oxi cated. *®

The circuit court also referenced the |low PAC standard

applicable to Goss and the fact that a person consum ng even a

smal | anmpbunt of alcohol would exceed that limt: "[With four
prior ONs, a revoked license and snelling |ike alcohol when
you' re buckling soneone in, it would be reasonable, | think, for

the officer to check and to believe that he had consuned al cohol
and to question whether or not. | nean, basically, it's a drink
or a drink and a half."

119 Wiile there is no dispute as to the facts, the parties
characterize t he application of t he law under t hese
circunstances differently. Goss argues that the officer in this
case asked for a breath sanple for the PBT solely on the basis
of the snell of alcohol and that he therefore did so wthout the
statutorily required probable cause. He argues that under the
statute, only a comrercial driver can be asked by an officer to
provide a PBT breath sanple without a showi ng of probable cause
when "the officer detects any presence of alcohol . . . on [the]
person driving . . . ." Ws. Stat. 8§ 343.303. He reasons that
because the legislature <created the two l|evels of proof

required—the "any presence of alcohol"”™ standard and the

15 The question of whether the officer also knew Goss was on
probation was al so discussed in the notion hearing, but as the
State acknow edges, "[T]he trial court opined that the state had
not net its burden of proof as to this issue, and thus dism ssed
it fromits analysis.”" Resp. Br. at 6 n.1

13
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"probabl e cause to believe standard"—that probable cause has to
mean sonething nore than "detect[ing] any presence of alcohol."
See id. H's position, as explained in his briefs and at ora
argunent, is based on three points: first, that the requirenent
of probable cause under Renz applies to all non-commercial
drivers, even those subject to a lower PAC standard; second,
that Goss's prior convictions have no probative value and are
irrelevant to a probable cause determ nation; and finally, that
there was nothing but the odor of alcohol in this instance to
support the request for the breath sanple for the PBT.

20 The State agrees that probable cause is required to
request a PBT breath sanple, but it argues that probable cause
exi sted here and was supported by the facts that Goss snelled of
intoxicants and that the officer knew Goss had four prior OW
convictions and would therefore be subject to the .02 PAC
standard. The State asserts that the standard of probable cause
established in Renz is therefore satisfied here. It argues that

Renz was not intended to create a bright line rule and that

there are significant differences between the facts of Renz and
the facts of this case. Renz involved an investigation of an

ON violation, not a PAC violation, and the defendant in Renz

was subject to a PAC five tines the PAC |level Goss was subject
to.'® Instead, it argues that Renz stands for the proposition

that a breath sanple nmay be requested for a PBT with Iless

® The ordinance applicable to Renz adopted a statute that
established the PAC standard at . 10. See Ws. St at .
340.01(46m (a) (1993-94); Renz, 231 Ws. 2d at 299 n. 3.

14
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evidence than that required to establish probable cause for
arrest; it argues that the evidence necessary to establish
probabl e cause to arrest is less for one crinme than for another,
and the anmount of evidence that constitutes probable cause to
request a PBT also changes accordingly.? The State also
contends that as a practical matter, requiring nore facts than
odor and the know edge that the driver is subject to a | ower PAC
standard would render the PBT statute neaningless and unusable
for PAC cases.' In such cases, a driver who is in violation is
still unlikely to display any other perceptible signs of having

consuned al cohol .

Y As the State argues in its brief, "There is nothing in
the [Renz] opinion to suggest that this mddle standard is not
flexible as to its requirenents, depending on the type of
of fense involved. Goss is selling Renz short, arguing in effect
that it . . . set[s] up a rigid test that nust be net even if
| aws change." Resp. Br. at 7-8.

18 Ws. Stat. § 346.63(1)(a), the ON statute, prohibits any
person from driving or operating a notor vehicle while "[u]nder
the influence of an intoxicant . . . to a degree which renders
him or her incapable of safely driving." The PAC statute,
§ 346.63(1)(b), in contrast, prohibits any person from driving
or operating a notor vehicle while "[t]he person has a
prohi bited alcohol concentration.™ The PAC standard that
applies to drivers with two or fewer prior ON convictions is
.08, Ws. Stat. § 340.01(46m (a); the PAC standard that applies
to Goss under Ws. Stat. 8§ 340.01(46m(c) is .02; and a person
who has not attained the legal drinking age may not drive wth
an alcohol ~concentration of "nore than 0.0," Ws. Stat.
§ 346.63(2m. (The statute concerning drivers who have not
attained the legal drinking age nmakes no specific reference to a
requi r enent of pr obabl e cause but dependi ng on t he
circunmstances, case law may require such a determ nation. See
State v. Wods, 117 Ws. 2d 701, 710, 345 N W2d 457 (1984)
(appl ying standards for probable cause to arrest an adult in a
case involving a juvenile).)

15
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21 Qur task is to determne whether probable cause
existed to request a PBT breath sanple from a non-commerci al
driver on the facts presented. Goss asks us to approach the job
of determ ning whether probable cause is established on this set
of facts by essentially placing himnot in one of the categories
of comrercial and non-commercial drivers established in the
statute, but instead within a third category of drivers—those
non-commercial drivers subject to the .02 PAC standard. Goss
argues that only then should we turn to the task of gathering
other remaining facts besides the applicable |ower PAC standard
that would support probable cause to request a PBT breath
sanpl e. H s approach, in other words, wuld renove the
applicable PAC standard fromthe |list of facts to be considered
in the totality of the circunstances for a determ nation of
pr obabl e cause. He supports this approach with the assertion
that the prior convictions have no probative value and therefore
are not relevant to a determ nation of probable cause. Hi s
argunent seens to be that to uphold the request for a PBT breath
sanple in this case would in effect, for all drivers in the
category of non-comrercial drivers subject to the .02 PAC, erase
the requirenment of probable cause and substitute instead the
"any presence of alcohol" standard that the statute applies only
to commercial drivers.

22 One flaw in his argunent is the proposition that prior
convictions have no probative value and are irrelevant in a

probabl e cause analysis. That s inconsistent wth our

16
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reasoning in State v. Lange, in which we |isted several factors

in support of probable cause, *® one of which was the follow ng:

[Bly the time of the arrest, Oficer Hoffman had
di scovered that the defendant had a prior conviction
for operating a notor vehicle while under the
i nfluence of an intoxicant. Oficer Hoffman could take
this evidence into account when determ ning whether
she had probable cause to believe that the defendant
was under the influence of an intoxicant while
operating his vehicle.

State v. Lange, 2009 W 49, {33, 317 Ws. 2d 383, 766 N.W2d 551

(enphasi s added).

23 Another flaw in Goss's approach is that he cites no
basis in the statute or case law that would |ead us to formul ate
the question presented as he essentially does ("For drivers
subject to a .02 PAC, is the odor of alcohol alone sufficient to
establ i sh probabl e cause, notw thstanding our holding in Renz to
the contrary?"). Rather, the question should be: "For any non-
commercial driver, does probable cause exist to request a PBT
breath sanple when the facts known to the officer include an
odor of alcohol and the know edge that the driver is subject to
a .02 PAC that takes very little consuned alcohol to exceed?"

The statute creates two categories of drivers, and CGoss falls

9 State v. Lange, 2009 W 49, 317 Ws. 2d 383, 766
N. W2d 551, addressed the question of whether there was probable
cause to arrest, rather than the question we address here, which
is whether there was probable cause to request a PBT breath
sanple; we cite it here because it illustrates that regardl ess
of the quantum of evidence needed to satisfy a given standard, a
prior conviction may be taken into consideration.

17
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into the category of the first, non-commercial drivers. There
is no basis for inplicitly establishing a third category.

124 We see no reason to exclude those facts given our
holding in Lange, which recognizes the appropriateness of
considering prior convictions in a probable cause determ nation,
and given the high relevance of prior convictions in this case
because the statute drastically changes the PAC applicable to
the suspect, from .08 to .02. The circuit court found that such
facts were known to the officer at the time when he determ ned
t hat probabl e cause existed to request a PBT breath sanple.

125 We next address whether, given those facts, probable
cause existed to request the breath sanple for the PBT. W have
often stated the principle that probable cause is a
determ nation made "1 ooki ng at t he totality of t he
circunstances”" and is a "flexible, common-sense neasure of the
plausibility of particular conclusions about human behavior."
Lange, 317 Ws. 2d 383, 120. The applicable standard of
probabl e cause established in Renz to request a breath sanple
was "a quantum of proof that is greater than the reasonable
suspicion necessary to justify an investigative stop, and
greater than the 'reason to believe' necessary to request a PBT
from a comrercial driver, but less than the level of proof
required to establish probable cause for arrest.” Renz, 231
Ws. 2d at 317. G ven these governing principles and the facts
found by the circuit court and not challenged on appeal, we
concl ude that probable cause existed under the circunstances of
this case to request a breath sanple for a PBT. These facts are
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enough to provide the quantum of proof this court determ ned was
required in Renz.

126 In this case, both the snell of alcohol on Goss and
the officer's know edge that Goss could drink only a very small
anount before exceeding the legal Iimt that applied to him make
the conclusion that Goss was likely in violation of the statute
hi ghly pl ausi bl e. This holding is fully consistent with our
holding in Renz concerning the amunt of proof required to

request a PBT from a non-commercial driver such as Goss. Renz

said the legislature intended to require for such drivers "a
quantum of proof that is greater"” for probable cause than what
is required to request a PBT breath sanple from a commerci al
driver. Id. That standard has been net here. W reiterate
what we stated in Renz: that the |egislature provided the PBT as
a screening tool for officers investigating inpaired drivers.

Id. at 310.

27 To hold otherwise would hanstring the ability of |aw
enforcenment to investigate a suspected violation of the .02 PAC
statute. The ordinary investigative tools enployed in an
investigation of an ON case with a .08 PAC standard are of
little or no use where the PAC standard is one fourth of that
| evel because the ordinary physical indications of intoxication
are not typically present in a person with that |evel of blood
al cohol content. The | egislature has signaled its intention to
make the .02 PAC statute applicable to nore drivers, and it is

essential that |aw enforcenent have the PBT screening too
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provided by the legislature at its disposal in investigating
suspected PAC viol ations such as the one here.
| V. CONCLUSI ON
28 This case presents a question we have not previously
addr essed: whet her probable cause exists to request a PBT breath
sanple when the driver is known to be subject to a .02 PAC
standard, the officer knows it would take very little alcohol
for the driver to exceed that limt, and the officer snells
al cohol on the driver. W now hold that under these
ci rcunstances, there is probable cause sufficient to request a
breath sanple. The PBT breath sanple in this case was requested
on the basis of probable cause as the statute requires, and we
therefore affirmthe court of appeals.

By the Court.-Affirnmed.
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