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No. 2009AP2848
(L.C. No. 2009CV2601)

STATE OF W SCONSI N ) I N SUPREME COURT

Li ndy Ol owski ,
Petitioner-Respondent, Fl LED

V.
MAR 7, 2012
State Farm Mutual Aut onobile I nsurance Conpany,

Di ane M Frengen
Respondent - Appel | ant . Cerk of Supreme Court

APPEAL from an order of the Circuit Court for MIwaukee
County, Dennis P. Mroney, Judge. Affirned.

11 N. PATRI CK CROCKS, J. This case is before this court
on certification by the court of appeals, pursuant to Ws. Stat.
8 (Rule) 809.61 (2009-10). It concerns the proper neasure of
damages in an action to recover under an injured party's
underinsured notorist (UM coverage. We resolve this question
in the context of the Iimted scope of review of an arbitration
panel ' s deci si on.

12 In this case, the injured party, Lindy Ol owski

(Olowski), submtted a claim to State Farm Mitual Autonobile
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| nsurance Conpany (State Farm) under her U M coverage after
exhausting the policy I|limts of the wunderinsured notorist.
Pursuant to the arbitration provision in the UM coverage
portion of her policy, Olowski and State Farm submtted the
guestion of damages to an arbitration panel. The panel

concluded that the court of appeals decision in Heritage Mitua

| nsurance Conpany v. Gaser, 2002 W App 125, 254 Ws. 2d 851

647 N.W2d 385, precluded Ol owski from recovering under her U M
coverage the value of nedical expenses that were witten off by
her medical provider.?!

13 Ol owski petitioned the circuit court for nodification
of the arbitration award pursuant to Ws. Stat. § 788.11 (2007-
08),2 arguing that the panel erroneously relied on Gaser. The
circuit court for MIlwaukee County, the Honorable Dennis P.
Moroney presiding, agreed and nodified the arbitration award to
include the value of the witten-off nedical expenses. The
court of appeals certified the case to this court because it
perceived an irreconcilable conflict between Gaser's holding
that the collateral source rule has no application in U M cases
and this court's precedent on the law of damages and the

collateral source rule. Further, the court of appeals noted

! The witten-off medical expenses constitute the value of
medi cal expenses that were waived or forgiven by Olowski's
medi cal provider as a result of negotiated discounts between the
nmedi cal provi der and Olowski's health insurer, Uni ted
Heal t hcar e.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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that Orlowski's policy required the arbitration panel to award
the amount that she was "legally entitled to collect” from the
underinsured notorist, which is controlled by this court's
precedent on the collateral source rule and tort danmages.

14 W reaffirm what our prior precedent has clearly
established: an injured party is entitled to recover the
reasonabl e val ue of nedical services, which, under the operation
of the collateral source rule, includes witten-off nedical
expenses. W overrule Gaser to the extent that it holds that
the collateral source rule has no application in cases involving
U M coverage. The arbitration panel's decision in this case was
properly nodified by the circuit court pursuant to Ws. Stat. 8§
788.10 and 8§ 788.11 because the arbitrators exceeded their
authority by failing to fully review and apply this court's
decisions on the collateral source rule and the |aw of damages.
Such review and application was required by the questions
submtted from the policy |anguage directing the panel to award
Ol owski the amount that she was "legally entitled to collect”
fromthe underinsured notorist.

15 Therefore, we affirm the circuit court's decision
nodi fying the arbitration panel's award to include the
reasonabl e value of Ol owski's nedical services.

| . BACKGROUND

16 On Decenber 30, 2004, Ol owski was involved in a notor
vehicle accident caused by an wunderinsured driver. O | owski
recovered damages up to the limts of the underinsured driver's
i nsur ance. Ol owski had health insurance coverage with United

3
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Heal t hcare, which paid a portion of Ol owski's nedical expenses
as a result of the accident. She also had an autonobile
i nsurance policy wwth State Farm i ncl udi ng U M cover age.

M7 After exhausting the underinsured notorist's coverage,
Ol owski submtted a claim to State Farm to recover under her
U M cover age. Pursuant to the UM coverage portion of her
policy, an arbitration panel was selected to decide two
gquestions: "1. Is the insured legally entitled to collect
damages from the owner or driver of the uninsured notor vehicle
or underinsured notor vehicle; and 2. If so, in what amount?"?

18 The arbitration panel awarded Ol owski $11,498.55 for
medi cal services provided to her as a result of the accident:
$9,498.55 for the nedical lien clained by United Healthcare and
$2,000 for Olowski's out-of-pocket nedical expenses.* The
arbitration panel did not include in its award the amount of
Ol owski's nedical expenses that had been witten off by her

medi cal provider Dbecause of discounts through her health

3 The arbitration clause in the UM coverage portion of
Olowski's policy provides that the arbitration panel nust
answer these two questions. Wiile Olowski's policy was not
submtted to the arbitration panel, both of the parties’
argunents are premsed on the fact that the arbitration panel
was asked to answer only these two questions and also, as a
result of State Farnls argunents, asked to decide whether
Heritage Mitual |nsurance Conpany v. Gaser, 2002 W App 125,
254 Ws. 2d 851, 647 N.W2d 385, applied. (State Farm Br. at 9-
10; Olowski Br. at 6-7.)

* Orlowski was also awarded $2,325 for unreinbursed wage
loss and $42,500 for past and future pain, suffering and
di sability.
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i nsurance coverage with United Healthcare.® The panel did not
include these witten-off nedical expenses in its award because
it concluded that the court of appeals decision in Gaser, 254
Ws. 2d 851, provided that the collateral source rule did not
apply to UM clains and thus did not allow Olowski to recover
t hese expenses. At Olowski's request, the arbitration panel
submtted a suppl enental decision concluding "that the necessary
and reasonable value of the nedical services provided to Ms.
Olowski as a result of the accident is [$72,985.94]." The
dispute in this case is over the $61,487.39 in nedical expenses
that were witten off by Olowski's nedical provider—the
difference between the reasonable value of nedical expenses and
the $11,498.55 in nedical expenses that the panel awarded to
O | owski .

19 Ol owski petitioned the M| waukee County Circuit Court

for nodification of the arbitration award pursuant to Ws. Stat.

® Witten-off nedical expenses constitute the expenses
"witten off" or waived by a nedical provider as a result of
negoti ated discounts between health insurers and the nedical

provi der. See Koffman v. Leichtfuss, 2001 W 111, 121, 246
Ws. 2d 31, 630 N W2d 201 ("The nodern health care system
enploys a nyriad of health care finance arrangenents. As part

of the system negotiated and contracted discounts between
health care providers and insurers are increasingly prevalent.
Pursuant to these agreenents, an insurer's liability for the
medi cal expenses billed to its insured is often satisfied at
di scounted rates, wth the remainder being 'witten-off' by the
health care provider."). Witten-off medical expenses are the
di fference between the amount billed for nedical services and
the anmount that the nedical insurer pays to satisfy the
patient's liability.
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§ 788.11.° Olowski argued that the arbitration award nust be
nodi fied because the arbitration panel inproperly interpreted
and relied on Gaser, 254 Ws. 2d 851. State Farm argued t hat
Ol owski had not provided any basis upon which the circuit court
could nodify the award in accordance with Ws. Stat. § 788.10
and 8 788.11. Further, State Farm asserted that the arbitration
panel properly applied G aser.

110 The circuit court, the Honorable Dennis P. Moroney
presiding, nodified the arbitration decision to award Ol owski
the full reasonable value of nedical expenses, $72,985.94.7 The

circuit court stated that the court of appeals decision in

® Wsconsin Stat. § 788.11 (2007-08) provides in relevant
part:

Modi fication of award. (1) In either of the follow ng
cases the court in and for the county wherein the
award was nmade nust nmake an order nodifying or
correcting the award upon the application of any party
to the arbitration

(a) Where there was an evident material mscal cul ation
of figures or an evident material mstake in the
description of any person, thing or property referred
to in the award;

(b) Where the arbitrators have awarded upon a natter
not submtted to them unless it is a mtter not
affecting the merits of the decision upon the matters
subm tted;

(c) Where the award is inperfect in natter of form not
affecting the nerits of the controversy.

" The circuit court confirned the renmainder of the
arbitration panel's decision awarding Olowski $2,325 for
unrei mbursed wage |oss and $42,500 for past and future pain,
suffering and disability.
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Graser failed to give appropriate weight to the "concept of
peopl e buying [UM insurance] for their own protection" to be
"made whole" after being injured in an accident caused by an
underinsured driver. The circuit court enphasized that allow ng
Olowski to recover the full reasonable value of nedical
services, including witten-off nedical expenses, is |ess about
the collateral source rule and nore about giving her the benefit
of what she contracted for. The circuit court stated that under
Wsconsin law, insureds "have a right to at |east be covered to
the extent of what they bargained for." The circuit court
limted Gaser's applicability to only those cases involving
recovery based on a waived subrogation right. The circuit court
concluded that the arbitration panel's interpretation of G aser
inproperly limts the collateral source rule. The circuit court
concluded that the arbitration panel's decision represented a
mani f est di sregard of the | aw

11 State Farm appeal ed and the court of appeals certified
the case to this court for review The court of appeals was
concerned that the way in which the arbitration panel applied
Graser was in conflict with this court's precedent and the
guestions asked of the panel from the U M coverage portion of
Olowski's policy with State Farm The court of appeals
specifically asked this court to resolve "how Wsconsin Suprene

Court Jlaw in collateral source cases such as Koffrman .

Lei chtfuss, 2001 W 111, 246 Ws. 2d 31, 630 N W2d 201, and
Leitinger v. DBart, Inc., 2007 W 84, 302 Ws. 2d 110, 736

N.W2d 1, [affects] our holding in Heritage Mit. Ins. Co. V.

7
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Graser, 2002 W App 125, 254 Ws. 2d 851, 647 N W2d 385, where
we held that collateral source law is inapplicable to any UM
policy." W accepted the certification.
['1. ANALYSI S
A. Issues and Standard of Review
12 This court mnust address two issues to resolve this
case. The first is whether the collateral source rule allows

the recovery of witten-off nedical expenses in a claimunder an

insured's U M coverage. This presents a question of |aw that
this court reviews de novo. See Leitinger, 302 Ws. 2d 110,
720.

13 The second question we nust answer is whether the
arbitration panel's award nust be nodified in this case. The
scope of judicial review of an arbitration decision is very

[imted. Racine Cnty. v. Int'l Ass'n of Mchinists and

Aerospace Wrkers Dist. 10, AFL-CO 2008 w 70, 911, 310

Ws. 2d 508, 751 N W2d 312. "The role of the «court in
reviewing an arbitration award is essentially supervisory in
nat ure. W are to ensure that the parties received what they
bargai ned for when they agreed to resolve their disputes through
final and binding arbitration. Courts are guided by the
statutory standards in Ws. Stat. §§ 788.10% . . . and 788.11°

8 Wsconsin Stat. § 788.10 provides in relevant part:

Vacation of award, rehearing by arbitrators. (1) In
either of the following cases the court in and for the
county wherein the award was nade nust nake an order
vacating the award upon the application of any party
to the arbitration:
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and by the standards developed at comon |aw " Bal dwi n-

Wodville Area Sch. Dist. v. W Cent. Educ. Ass' n-Bal dwi n

Wodville Unit, 2009 W 51, 920, 317 Ws. 2d 691, 766 N W2d 591

(citations and footnotes omtted). The common | aw standards for
overturning an arbitration award have been devel oped in our case
| aw based on the standards in both Ws. Stat. § 788.10 and
8§ 788.11, and in this case are applied to Olowski's request to

nmodify the arbitration panel's decision. See Bal dw n-Wodvill e,

317 Ws. 2d 691, ¢9120-21; Racine Cnty., 310 Ws. 2d 508, 9111,

33; Enmp'rs Ins. of Wausau v. Certain Underwiters at Lloyd's

London, 202 Ws. 2d 673, 680, 552 N.W2d 420 (C. App. 1996).
114 "1f the panel exceeded its power, we nust nodify or

vacate the award." Enp'rs Ins. of Wausau, 202 Ws. 2d at 680

"An arbitrator exceeds his or her powers when the arbitrator

denonstrates either 'perverse msconstruction' or 'positive

(a) Where the award was procured by corruption, fraud
or undue neans;

(b) Were there was evident partiality or corruption
on the part of the arbitrators, or either of them

(c) Wiere the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, wupon sufficient
cause shown, or in refusing to hear evidence pertinent
and material to the controversy; or of any other
m sbehavi or by which the rights of any party have been
pr ej udi ced;

(d) Where the arbitrators exceeded their powers, or so

imperfectly executed them that a nutual, final and
definite award upon the subject matter submtted was
not made.

® See supra 79 n. 6.
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m sconduct,' when the arbitrator manifestly disregards the |aw,
when the award is illegal, or when the award violates a strong

public policy.” Racine Cnty., 310 Ws. 2d 508, {11. Wether an

arbitration decision nust be nodified or vacated presents a
question of law that this court reviews de novo. |d.

115 Because the scope of the arbitration panel's authority
is informed by the arbitration clause in the UM coverage
portion of Olowski's policy, we also interpret that policy
| anguage. The interpretation of an insurance contract is a

question of law that this court reviews de novo. State Farm

Mut . Aut o. | ns. Co. V. Gllette, 2002 w31, 124, 251

Ws. 2d 561, 641 N.W2d 662.
B. The Operation of the Collateral Source Rule in U M Cases

116 We begin by examning the central question certified
to this court by the court of appeals, whether the holding in
Graser, that the collateral source rule has no application in
actions to recover under UM coverage, is sound. There are
several legal doctrines and policies at play that we nust
exam ne to determ ne how they operate in U M cases.

17 In Wsconsin, our well-established rule of danages
regarding the recovery of nedical expenses allows an injured
plaintiff to recover "the reasonable value of the nedical
treatnent reasonably required by the injury.” Lei tinger, 302

Ws. 2d 110, 19722-23; accord Koffman, 246 Ws. 2d 31, 127;

Ell sworth v. Schel brock, 2000 W 63, 9115, 235 Ws. 2d 678, 611

N. W 2d 764. The operation of the subrogation doctrine, while
not directly inplicated in this case, is relevant in many cases

10
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involving the recovery of nedical danmages. "In the insurance
context, subrogation is a derivative right that permts an
insurer to step into the shoes of the insured and to pursue
recovery from the tortfeasor to the extent of the insurer's

paynments to the subrogor (the insured).” Fischer v. Steffen

2011 W 34, 931, 333 Ws. 2d 503, 797 N.W2d 501.

18 Wthin our Jlaw on damages we have adopted the
collateral source rule, which provides that "a plaintiff's
recovery cannot be reduced by paynents or benefits from other

sources. " Kof fman, 246 Ws. 2d 31, 929; accord Fischer, 333

Ws. 2d 503, ¢930; Leitinger, 302 Ws. 2d 110, 9126; Ellsworth,
235 Ws. 2d 678, f9f6-7. The policy justifications for the
collateral source rule have been summarized in a nunber of ways.

Each case enphasizes the policies relevant in that particular

case. In this case, we highlight three policies central to the
collateral source rule. First, is to deter a tortfeasor's
negligent conduct "by placing the full cost of the wongful
conduct on the tortfeasor." Fi scher, 333 Ws. 2d 503, 130;

accord Leitinger, 302 Ws. 2d 110, ¢933. Second, is to fully

conpensate the injured party. Leitinger, 302 Ws. 2d 110, 931
("The <collateral source rule protects plaintiffs by guarding
against the potential msuse of collateral source evidence to
deny the plaintiff full recovery to which he is entitled."); see

also Fischer, 333 Ws. 2d 503, 1934. Third, is to allow the

insured to receive the benefit of the premuns paid for coverage

that he or she had the foresight to purchase. Voge v. Anderson

181 Ws. 2d 726, 733, 512 N W2d 749 (1994); Koffman, 246
11
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Ws. 2d 31, 940; Leitinger, 302 Ws. 2d 110, 91144-45; Fischer,
333 Ws. 2d 503, 130.

119 In Gaser, 254 Ws. 2d 851, the court of appeals was
confronted with the interplay of the collateral source rule, the
| aw on damages and the subrogation doctrine in the context of a
claim to recover under U M coverage. Galina Gaser (G aser)
brought suit against her UM insurer to recover damages for
injuries that her son received when his bicycle was struck by an
underinsured notorist. Id., 991-5. G aser sought to recover
nmedi cal damages under her U M coverage, including the value of
medi cal services paid by her health insurer for which that
insurer waived its subrogation right. 1d.

120 At issue in Gaser was whether Gaser could recover
from her UM insurer the value of her health insurer's waived
subrogation claim based on the collateral source rule. The
court of appeals examned the policy basis of the collateral
source rule and distinguished this court's decision in Koffmn

and its own precedent in Anderson v. Garber, 160 Ws. 2d 389,

466 N.W2d 221 (Ct. App. 1991), both negligence cases, from UM
cases on this basis. Graser, 254 Ws. 2d 851, ¢9113-16. In
di stinguishing Gaser from negligence actions, the court of
appeals relied heavily on its conclusion that the policy of
deterring negligent conduct, obviously relevant in negligence
actions against the tortfeasor, is not present in U M cases
against the injured party's own insurer. Id., f16. The court
of appeals also noted that Gaser did not cite a single case
holding that "an insurer's subrogated claim can revert to the

12
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plaintiff-insured in an action to recover under a UM policy."
Id. For these reasons, the court of appeals concluded that
Graser could not recover the nedical expenses paid by her health
insurer for which her insurer waived its subrogation right. I|d.
The court of appeals went on to hold that "the coll ateral source
rule, which finds its genesis in tort law, is inapplicable to
clainms made by an insured under his or her UM policy." Id.,
1M1.

21 State Farm argues that the above |anguage in G aser
explicitly precludes the operation of the collateral source rule
to a recovery under U M coverage, and thus, precludes an insured
fromrecovering witten-off nedical expenses fromhis or her UM
i nsurer. State Farm asserts that there is no conflict between
Graser and this court's precedent. According to State Farm
Graser properly distinguished this court's case law in the
negligence <context and <concluded that the public policy
rationale behind the collateral source rule, to deter
tortfeasors, is not relevant where an injured party seeks to
recover fromhis or her UMinsurer.

122 Ol owski argues that Gaser was wongly decided and
must be overruled because it ignored this court's precedent,
the UM policy |anguage here and the reasonabl e expectations of
an insured in purchasing UM coverage. Further, Ol owski
asserts that Gaser is internally inconsistent because the court
of appeals stated that the collateral source rule does not apply
in UM cases, despite the fact that part of Gaser's recovery
that was upheld by the court of appeals included witten-off

13
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medi cal expenses. Ol owski directs us to other public policies
underlying the collateral source rule—giving an insured the
benefit from premuns paid and fully conpensating the injured
party—that she argues justify its application in UM cases.
State Farmis position on the public policy rationale behind the
collateral source rule is too narrow, Ol owski argues.

123 W conclude that the policy distinction between
negligence and U M cases upon which the court of appeals relied
does not justify diverging from our case law and |imting the
collateral source rule. The holding in Gaser that was
addressed to the specific factual scenario in that case is not
inplicated here, where the dispute centers on witten-off
medi cal expenses and not a waived subrogation right.'  The
potentially troublesonme |anguage in Gaser is the court of
appeal s' sweeping statenent that "the collateral source rule,
which finds its genesis in tort law, is inapplicable to clains
made by an insured under his or her UM policy." 254
Ws. 2d 851, f11. This holding is at odds with Wsconsin [aw on
damages, the <collateral source rule, and the purpose and
function of U M cover age.

124 We have explained that the proper neasure of nedical
damages is "the reasonable value of nedical services rendered.™

Kof fman, 246 Ws. 2d 31, ¢927. In Koffman, this court held that

0 orlowski's health insurer, United Healthcare, maintained
its subrogated interest in Olowski's recovery under her UM
cover age. United Healthcare received its subrogated interest,
$9,498.55, in the arbitrators' award.

14
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a plaintiff could recover the reasonable value of nedica

services, which was the anpbunt billed for nedical services

related to the tortious conduct, including the witten-off
medi cal expenses, and not limted to what was paid for those
servi ces. ld., ¢f2. In Leitinger, decided after Gaser, we

explained the inport of Koffman: "[T]he collateral source rule
is specifically designed to prevent a discount received by a
plaintiff's insurance conpany from affecting the plaintiff's
recovery of the reasonable value of nedical services rendered.”
Leitinger, 302 Ws. 2d 110, 9Y44. The Leitinger court concluded
that by operation of the collateral source rule, parties were
precluded from introducing evidence of the anobunt actually paid
for nedical services to prove the reasonable value of such
services. 1d., 775. Wiile these were not U M cases, we did not
limt these principles of the |aw of damages or the collateral
source rule to solely negligence actions. Rat her, our case |aw
on the collateral source rule has relied on several public
policy considerations that are inplicated whether the injured
party is seeking recovery under U M coverage or in a negligence

action against the tortfeasor. See, e.g., Koffman, 246

Ws. 2d 31, 9129-32, 40; Leitinger, 302 Ws. 2d 110, 9Y26- 34.

125 As we explained above, the collateral source rule
furthers several public policy considerations, including the
deterrence of negligent conduct, fully conpensating injured
parties and giving the insured the benefit of premuns he or she
pai d. See supra 118. It appears that the court of appeals in
G aser, 254 Ws. 2d 851, ¢9115-16, gave too nmuch weight to the

15
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deterrence rationale, at the expense of +the other public
policies served by the collateral source rule that are still
rel evant in the U M context.

26 Ensuring that a person injured by tortious conduct is
fully conpensated is no less inportant in a UM case than it is
in a negligence action. W reiterated in a significant U M case
the inportance of conpensating those injured by tortious
conduct . Gllette, 251 Ws. 2d 561, 1164-65. In reaching our
conclusion in Gllette that the Wsconsin |aw of damages should
control in a UM case where choice-of-law was at issue, we noted

that "[a]lthough the deterrent purpose of tort law is not

furthered by applying the Wsconsin |law of damages to the

present case, the conpensatory purpose of tort law is furthered

by applying the Wsconsin |aw of damages." Id., 1964, 67
(footnote omtted)(enphasis added). W noted that this result
furthered "W sconsin's significant interests in fully
conpensating victins of ordinary negligence." Id., 965.

127 Allowng an insured to reap the benefits of the
prem uns he or she paid is particularly relevant to the recovery
of witten-off nedical expenses under U M coverage. To ensure
full coverage, the injured party has paid two premuns: (1) to a
health insurer for coverage for nedical expenses including the
benefit of having sone of those nedical expenses witten off by
the nedical provider, and (2) to an automobile insurer to be
indemmified for danmages, including nedical expenses, caused by
an underinsured notorist. State Farm asserts that applying the
collateral source rule in this case, where Ol owski seeks to

16
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recover under her U M coverage, would give her a "windfall" or
doubl e recovery. To the contrary, Olowski has paid a prem um
to United Healthcare for the benefit of coverage for nedical
expenses, and to State Farm to recover the reasonable value of
her nedi cal expenses under her U M coverage. Since Ol owski has
paid a premum for both of these policies, she should receive
the benefit from both.

128 State Farm argues that we should uphold G aser because
"the foundation for the court's holding [in Gaser] was public
policy considerations.” Such an argunent is too narrow and thus
unsound, and we now overrule Gaser to the extent that it
created a blanket rule that the collateral source rule does not
apply to an injured party's U Maction. !

C. The Arbitration Panel's Award

129 We next address whether the arbitration panel's award
must be nodified in this case. The circuit court nodified
Olowski's award to include the full reasonable value of nedical
expenses, including those witten off by her nedical provider.

State Farm argues that the circuit court exceeded the limted

1 Graser's fact-specific holding, that a health insurer's
wai ved subrogation claim does not revert to the insured for the
purpose of a U M recovery, is not inplicated here. Arnol d P.
Anderson's treatise on insurance contains a concise sumary of
his narrow reading of Gaser that is not affected by our
decision in this case: "[When subrogation does not exist, the
risk of double recovery may defeat application of the collateral
source rule.” Arnold P. Anderson, Wsconsin Insurance Law 8
4.61, at 64 (6th ed. 2010). Only Graser's broad | anguage—+hat
the collateral source rule is not applicable to a U M recovery—
must be overruled in this case. Therefore, we do not address

the validity of Graser's fact-specific hol ding.

17
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scope of judicial review of arbitration decisions by nodifying
the panel's award. State Farm enphasi zes that reviewi ng courts
may not substitute their judgnent for that of the arbitration
panel and asserts that the arbitration panel correctly
interpreted the law in a manner consistent with its U M policy.
State Farm further argues that a reduction clause, specifically
subsection 2.b. in the limts of liability section of Olowski's
U M coverage, allows the recovery of damages "sustained, but not
recovered," which State Farm contends excludes witten-off
medi cal expenses.

130 Olowski argues that the arbitrators exceeded the
scope of their authority because the questions asked of the
panel from the UM policy directed the arbitrators to award her
what she was "legally entitled to collect” from the tortfeasor,
whi ch includes all damages avail able under Wsconsin tort |aw
Addi tional ly, O | owski asserts t hat t he arbitrators’
interpretation of Gaser was a manifest disregard of the |aw
because Gaser is factually and legally distinguishable.
Finally, Olowski argues that subsection 2.b. in the limts of
liability of her U M coverage does not preclude her recovery of
witten-off nedical expenses. According to Olowski, if this
subsection were interpreted as such it wuld be an invalid
reducing clause as it 1is not authorized by Ws. Stat. 8§

632.32(5)(i).*?

12 Wsconsin Stat. § 632.32(5)(i) provides:

A policy may provide that the limts under the policy
for wuninsured or underinsured notorist coverage for
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131 Arbitrators' authority is circunscribed by the terns
of the contractual agreenent to arbitrate and any other issues

that the parties agree to submit to arbitration. Maryl and Cas.

Co. v. Seidenspinner, 181 Ws. 2d 950, 956, 512 N.W2d 186 (C

App. 1994); Enp'rs Ins. of Wwusau, 202 Ws. 2d 673, 680-81.

State Farm asked the arbitration panel to exclude witten-off
medi cal expenses from the award based on Gaser. O | owski
di sputed that Gaser applied and argued that even if it did,
Graser pernitted the recovery of witten-off nedical expenses.?®
132 The arbitration clause in the U M coverage portion of
Olowski's policy' directed the arbitration panel to decide two

guestions. Specifically, the policy provides:

bodily injury or death resulting from any one acci dent
shal |l be reduced by any of the follow ng that apply:

1. Amunts paid by or on behalf of any person or
organi zation that may be legally responsible for the
bodily injury or death for which the paynent is nade.

2. Anpbunts paid or payable under any worker's
conpensation | aw.

3. Anpunts paid or payable wunder any disability
benefits | aws.

13 The parties dispute whether the scope of the arbitration
panel's authority permtted it to address and apply Gaser. W
do not need to address further whether the arbitration panel was
permtted to exam ne and apply G aser because we conclude that
the arbitration panel's decision nust be nodified not only
because of its reliance on Gaser, but nore significantly
because it failed to apply this court's precedent on the
collateral source rule and damages in the manner required by the
gquestions submtted to it.

Y Orlowski's policy includes the relevant underinsured
not ori st cover age:
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Deci di ng Fault and Amount

Two questions nust be decided by agreenment between the
i nsured and us:

1. Is the insured legally entitled to collect damages
from the owner or driver of the uninsured nptor
vehi cl e or underinsured notor vehicle; and

2. If so, in what amount?

If there is no agreenent, these questions shall be
decided by arbitration upon witten request of the
i nsured or us.

(Italics and bolding in original omtted.)
133 W interpret the arbitration clause in Olowski's
insurance policy as we wuld any other contract, and the

objective is to give effect to the parties' intent. State Farm

Mut. Auto. Ins. Co. v. Bailey, 2007 W 90, 122, 302 Ws. 2d 409,

734 N. W 2d 386. Courts interpret a policy consistent with the
common, ordinary neaning of the |anguage—+n other words, "what
the reasonable person in the insured' s position would understand
it to nmean." Id. As we stated previously, our review is de
novo. Gllette, 251 Ws. 2d 561, f24.

134 The arbitration clause in Olowski's policy directed
the arbitration panel to decide, first, whether Ol owski was

"legally entitled to collect damages fronl an wunderinsured

W wll pay damages for bodily injury an insured is
legally entitled to collect from the owner or driver
of an underinsured notor vehicle. The bodily injury

must be caused by accident arising out of the
operation, maintenance or use of an underinsured notor
vehi cl e.

(Enmphasi s added and italics in original omtted.)
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not ori st. If so, the award is governed by the second question

"in what anount?" The second question clearly refers to the
first. Thus, a reasonable insured would read the arbitration
clause to require the panel, if it answers the first question in

the affirmative, to award the "anmount" that the injured insured
is "legally entitled to collect"” from the underinsured notorist.
The common, ordinary nmeaning of the amount that an insured is
legally entitled to collect from the underinsured notorist is
the anmount that he or she could recover in a tort action against
the underinsured notorist. In Gllette, we interpreted the sane
| anguage—-legally entitled to collect"—n the context of the
UM policy at issue in that case to nean that "an insurance
conpany will conpensate an insured for damages for bodily injury
that the insured actually incurs up to the anount of damages for
which a driver of an underinsured notor vehicle is |iable under
the applicable law up to the policy's liability Iimts." 1d.,
148. Simlarly, in this case, the anmount that the insured is
legally entitled to collect from the driver of an underinsured
motor vehicle is based on the policy Ianguage construed in
conformty with Wsconsin's tort |law on damages including the
col |l ateral source rule.

135 Qur relevant precedent is outlined above in greater
detail, but we reiterate a few central principles. |In Leitinger
we explained that "[t]he proper neasure of damages for nedica
treatnent rendered in a personal injury action is the reasonable
value of the nedical treatnent reasonably required by the
injury.” 302 Ws. 2d 110, f23. We further explained that
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"[t]he value of nedical services nade necessary by the tort can
ordinarily be recovered although they have created no liability
or expense to the injured person.”" 1d. Consistent with these
principles and the operation of the collateral source rule, we
have repeatedly held that an insured may recover the full
reasonabl e val ue of nedical services including the value of any

witten-off nedical expenses. See, e.g., Ellswrth, 235

Ws. 2d 678, 122; Koffman, 246 Ws. 2d 31, 956; Leitinger, 302
Ws. 2d 110, ¢§75.

136 Contrary to the questions submtted to the arbitrators
and extensive precedent from this court that guides how those
guestions should be answered, the arbitration panel did not
award the reasonable value of nedical expenses. The arbitration
panel concluded "that the collateral source rule does not apply

as per the case of Heritage Mut. Ins. Co. v Gaser," and on that

basis did not award Olowski the full reasonable value of
medi cal services, which it determined in a supplenental decision
was $72, 985. 94. I nstead, the panel awarded Ol owski $11,498.55
for nedical services provided to her as a result of the
acci dent. The panel excluded $61,487.39 from the award, the
anount of the witten-off nedical expenses.

137 The arbitration panel's decision to exclude witten-
of f nmedical expenses from Olowski's award was based al nost
entirely on its interpretation of G aser. The only reasonabl e
conclusion to draw from the panel's reliance on Gaser and its
refusal to award Olowski the reasonable value of nedical
expenses as case law requires is that the panel failed to review
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and apply our <case law to resolve the specific, Ilimted

questions that the policy's arbitration clause directed it to

answer . Wiile our review of arbitration decisions is very
[imted, it is not neaningless,; "arbitration awards are
ultimately subject to the governing law. " Lukowski v. Dankert,

184 Ws. 2d 142, 151, 515 N W2d 883 (1994). W will reverse
the decision of the arbitrators when the arbitrators fail to
exam ne and apply the relevant |aw We have done so recently
when an arbitrator nade her decision wthout considering the

rel evant case |law and statutes. Racine Cnty., 310 Ws. 2d 508,

1933-37.

138 W are mndful that the purpose of our review is "to
ensure that the parties received what they bargained for when
they agreed to resolve their disputes through final and binding

arbitration." Bal dwi n-Wyodville, 317 Ws. 2d 691, ¢920. As we

have previously explained, in agreeing to binding arbitration
"the parties had a legitimte expectation that the governing |aw
would be followed and applied properly.” Lukowski, 184
Ws. 2d at 152. "When there is no contractual |anguage that
would allow for the arbitrator's construction, there is no

reasonabl e foundation for the award." Bal dwi n-Wbodvill e, 317

Ws. 2d 691, f23.

139 In this case, the arbitrators exceeded their authority
and nmanifestly disregarded the Jlaw wthout a reasonable
foundation by not fully reviewing and applying this court's
decisions on the collateral source rule. The panel's seem ngly
exclusive reliance on Gaser, resulting in a failure to award
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witten-off nedical expenses, cannot be reconciled with its
obligation to answer the questions submtted to the arbitration
panel that required it to examne tort law on the collateral
source rule and nedical danages. G ven our case law and the
questions submtted to the panel, there is no reasonable
foundation upon which the arbitrators could have failed to
include witten-off nedical expenses in the award. Ther ef or e,
the award of the arbitration panel nust be nodified because the
panel exceeded its authority and manifestly disregarded the |aw
when it failed to award the reasonabl e val ue of nedical services

Wi t hout a reasonable |egal basis.?®

15 As noted previously, State Farm argues that subsection b
of the reducing clause in the "Limts of Liability" section of
Olowski's policy, including only danages "sustained, but not
recovered," precludes the recovery of witten-off nedical
expenses. State Farm asserts that this clause provides a basis
to affirm the arbitration panel's decision. However, as we
expl ained above, the arbitration clause in Olowski's policy
directed the panel to determne the anount that Ol owski was
"legally entitled to collect” from the underinsured notorist.
In this case, the anpbunt of the award is controlled by our case
law on the collateral source rule and danages, as well as the
| anguage of the policy concerning what she was "legally entitled
to collect.” The arbitration clause did not ask the arbitration
panel to decide the effect of the reducing clause. Both parties
asserted before this court that a copy of Olowski's policy was
not submtted to the panel. Wiile parties to arbitration may
submit additional issues to arbitrators to decide, the parties
did not ask the panel to determne the effect of the reducing
clause on the limts of liability in Olowski's policy in this
case. See M| waukee Prof'l Firefighters, Local 215, |AFF, AFL-
CIO v. Cty of MIlwaukee, 78 Ws. 2d 1, 16, 253 N W2d 481
(1977). Therefore, because we review the decision of the
arbitration panel, which was not asked to go beyond the scope of
the questions submtted to determne the limts of Olowski's
policy, we do not address the effect of the reducing clause any
further.
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1. CONCLUSI ON

140 We reaffirm what our prior precedent has clearly
established: an injured party is entitled to recover the
reasonabl e val ue of nedical services, which, under the operation
of the collateral source rule, includes witten-off nedical
expenses. W overrule Gaser to the extent that it holds that
the collateral source rule has no application in cases involving
U M coverage. The arbitration panel's decision in this case was
properly nodified by the circuit court pursuant to Ws. Stat.
§ 788.10 and 8§ 788.11 because the arbitrators exceeded their
authority by failing to fully review and apply this court's
decisions on the collateral source rule and the |aw of damages.
Such review and application was required by the questions
submtted from the policy |anguage directing the panel to award
Ol owski the amount that she was "legally entitled to collect”
fromthe underinsured notorist.

41 Therefore, we affirm the circuit court's decision
nodi fying the arbitration panel's award to include the
reasonabl e value of Ol owski's nedical services.

By the Court.—JFhe order of the circuit court is affirned.
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