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REVI EW of  a deci s i on and or der  of  t he Cour t  of  Appeal s.   

Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on and or der  of  t he cour t  of  appeal s1 gr ant i ng 

a wr i t  of  pr ohi bi t i on and vacat i ng a c i r cui t  cour t  or der  

r equi r i ng t he Madi son Met r opol i t an School  Di st r i ct  ( t he 

Di st r i ct )  t o devel op and i mpl ement  an educat i onal  pl an f or  M. T. ,  

                                                 
1 Madi son Met r o.  Sch.  Di st .  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

No.  2009AP2845- W,  unpubl i shed or der  ( Wi s.  Ct .  App.  June 30,  
2010) .  
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a j uveni l e who was adj udged del i nquent  af t er  t he Di st r i ct  had 

expel l ed hi m f r om school .  

¶2 The case pr esent s i mpor t ant  i ssues r el at ed t o t he 

aut hor i t y of  c i r cui t  cour t s t o or der  educat i onal  ser vi ces f or  

st udent s who ar e subj ect  t o del i nquency pet i t i ons and al so have 

been expel l ed f r om school .   The pr i nci pal  quest i ons pr esent ed 

may be st at ed as f ol l ows.  

¶3 Fi r st ,  does a c i r cui t  cour t  have aut hor i t y t o or der  a 

school  di st r i ct  t o pr ovi de al t er nat i ve educat i onal  ser vi ces t o a 

j uveni l e who has been expel l ed f r om school  by a l awf ul  and 

unchal l enged expul s i on or der ? 

¶4 Second,  di d t he cour t  of  appeal s er r  i n ut i l i z i ng a 

super vi sor y wr i t  t o r evi ew t he or der  of  t he c i r cui t  cour t ? 

¶5 We concl ude:  

( 1)  Wi sconsi n St at .  § 120. 13( 1) ( c) 1. 2 gi ves a school  

di st r i ct  expr ess aut hor i t y t o expel  a st udent  f r om school .  

( 2)  A c i r cui t  cour t  does not  have st at ut or y aut hor i t y t o 

or der  a school  di st r i ct  t o pr ovi de al t er nat i ve educat i onal  

ser vi ces t o a j uveni l e who has been expel l ed f r om school  by a 

l awf ul  and unchal l enged expul s i on or der  but  i s st i l l  r esi di ng i n 

t he communi t y.  

( a)  Wi sconsi n St at .  § 120. 12( 18)  r equi r es a school  

boar d t o cooper at e wi t h t he j uveni l e cour t  and t he agency 

desi gnat ed by t he cour t  t o pr epar e an educat i onal  pl an under  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se not ed.  
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Wi s.  St at .  § 938. 33( 1) ( e)  f or  a pupi l  or  f or mer  pupi l  who i s 

subj ect  t o a di sposi t i onal  or der  under  Wi s.  St at .  § 938. 34 or  

Wi s.  St at .  § 938. 355.  

( b)  Wi sconsi n St at .  § 120. 12( 18)  r equi r es a school  

di st r i ct  t o " [ c] oor di nat e and pr ovi de f or  cont i nui t y of  

educat i onal  pr ogr ammi ng"  f or  pupi l s r ecei v i ng educat i onal  

ser vi ces as t he r esul t  of  a cour t  or der  under  Wi s.  St at .  

§ 938. 34( 7d) .  

( c)  Wi sconsi n St at .  § 120. 12( 18)  does not  r equi r e a 

school  boar d or  a school  di st r i ct  t o pr ov i de al t er nat i ve 

educat i onal  r esour ces t o a j uveni l e who has been expel l ed f r om 

school  under  Wi s.  St at .  § 120. 13( 1) ( c) 1.  

( d)  Wi sconsi n St at .  § 938. 34( 7d)  aut hor i zes a c i r cui t  

cour t  t o or der  a j uveni l e t o at t end a var i et y of  educat i onal  

pr ogr ams,  but  i t  does not  aut hor i ze a c i r cui t  cour t  t o or der  a 

school  di st r i ct  t o cr eat e an educat i onal  pr ogr am or  cont r act  f or  

an educat i onal  pr ogr am.  

( e)  Wi sconsi n St at .  § 938. 45 appl i es onl y t o nat ur al  

per sons,  not  l egal  ent i t i es l i ke school  di st r i ct s.  

( 3)  The cour t  of  appeal s di d not  er r  i n ut i l i z i ng a 

super vi sor y wr i t  t o r evi ew t he Or der  t o Pr ovi de Appr opr i at e 

Educat i onal  Resour ces i n t hi s case.  

¶6 Consequent l y,  t he deci s i on and or der  of  t he cour t  of  

appeal s i s af f i r med.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶7 On June 5,  2009,  M. T. ,  age 15,  br ought  ni ne bags of  

mar i j uana t o t he campus of  Madi son East  Hi gh School ,  a publ i c 
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school  oper at ed by t he Madi son Met r opol i t an School  Di st r i ct .   

M. T.  was a st udent  at  t he school .   When hi s conduct  was 

di scover ed,  M. T.  was ar r est ed and char ged wi t h possessi on of  

mar i j uana wi t h i nt ent  t o del i ver .  

¶8 The Di st r i ct  i mmedi at el y f i l ed a compl ai nt  seeki ng t he 

expul s i on of  M. T.  f r om t he Di st r i ct .   The Di st r i ct  sent  al l  

not i ces r equi r ed by l aw,  and an i ndependent  hear i ng exami ner  was 

appoi nt ed pur suant  t o Wi s.  St at .  § 120. 13( 1) ( e) .   Hear i ng 

Of f i cer  Hel en Mar ks Di cks hel d an abbr evi at ed hear i ng on June 

26,  2009,  and a f ul l  hear i ng on Jul y 6,  2009.   The Di st r i ct  

pr esent ed t wo wi t nesses at  t he hear i ng;  M. T.  and hi s mot her  

appear ed by t el ephone but  di d not  t est i f y or  pr esent  evi dence.   

The hear i ng was cl osed t o t he publ i c at  M. T. ' s r equest .  

¶9 On Jul y 12 t he hear i ng of f i cer  i ssued an or der  

concl udi ng t hat  M. T.  engaged i n conduct  t hat  const i t ut ed gr ounds 

f or  expul s i on under  Wi s.  St at .  § 120. 13( 1)  and t hat  t he 

i nt er est s of  t he school  demanded M. T. ' s expul s i on.   As r equest ed 

by t he Di st r i ct ,  she or der ed M. T.  expel l ed f or  t hr ee semest er s.   

She adopt ed t he Di st r i ct ' s  r ecommendat i ons as t o t he condi t i ons 

of  expul s i on,  whi ch i ncl uded gi v i ng M. T.  t he r i ght  t o appl y f or  

r eadmi ssi on af t er  one semest er  pr ovi ded cer t ai n condi t i ons wer e 

met . 3  The Di st r i ct  Boar d of  Educat i on appr oved t he or der  wi t h 

modi f i cat i ons on Jul y 21,  2009.   The expul s i on or der  deni ed M. T.  

                                                 
3 M. T.  compl i ed wi t h ear l y r eadmi ssi on r equi r ement s and was 

r ei nst at ed by t he Di st r i ct  as a f ul l - t i me st udent  on Januar y 25,  
2010.    
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any educat i onal  ser vi ces f r om t he Di st r i ct  f or  at  l east  one 

semest er ,  namel y,  t he f al l  semest er  of  2009- 10.  

¶10 A separ at e pr oceedi ng commenced on Jul y 9,  2009,  when 

Dane Count y aut hor i t i es f i l ed a del i nquency pet i t i on agai nst  

M. T.  i n t he Dane Count y Ci r cui t  Cour t .   The case was assi gned t o 

Ci r cui t  Judge Davi d T.  Fl anagan who hel d a pl ea hear i ng on 

August  8 and a di sposi t i onal  hear i ng on August  26,  2009.    

¶11 Pr i or  t o t he di sposi t i onal  hear i ng,  Judge Fl anagan 

or der ed t he Dane Count y Depar t ment  of  Human Ser vi ces ( DHS)  t o 

submi t  a pr edi sposi t i on r epor t .   Wi s.  St at .  §§ 938. 33( 1)  and 

938. 38( 1) ( a) .   A pr edi sposi t i on r epor t  must  i ncl ude:  " A pl an f or  

t he pr ovi s i on of  educat i onal  ser vi ces t o t he j uveni l e,  pr epar ed 

af t er  consul t at i on wi t h t he st af f  of  t he school  i n whi ch t he 

j uveni l e i s enr ol l ed or  t he l ast  school  i n whi ch t he j uveni l e 

was enr ol l ed. "   Wi s.  St at .  § 938. 33( 1) ( e) .  

¶12 On August  18,  2009,  t he DHS submi t t ed a r epor t  t hat  

suggest ed 15 speci f i c  r ul es of  super vi s i on,  i ncl udi ng a 

r ecommendat i on t hat  M. T.  at t end school  r egul ar l y " wi t h no 

unexcused absences. "   The r epor t  al so advi sed t he cour t  t hat  t he 

Di st r i ct  was r ef usi ng t o pr ovi de educat i on pr ogr ammi ng f or  M. T.  

because he had been expel l ed.  

¶13 The cour t ' s  August  26 di sposi t i onal  or der  i ncl uded t he 

pr ovi s i on t hat  M. T.  " At t end school  r egul ar l y wi t hout  unexcused 

absences. "  

¶14 On Sept ember  14 Judge Fl anagan sent  a l et t er  t o t he 

Super i nt endent  of  t he Di st r i ct ,  Dani el  A.  Ner ad.   Judge 

Fl anagan' s l et t er  r eads i n par t :  
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 I  am a Dane Count y Ci r cui t  Cour t  Judge 
r esponsi bl e f or  cases i n t he Juveni l e Cour t .  .  .  .   I  
have avai l abl e an i mpr essi ve r ange of  r esour ces,  
i ncl udi ng di r ect  super vi s i on by exper i enced soci al  
wor ker s of  t he Dane Count y Depar t ment  of  Human 
Ser vi ces.   Remar kabl y,  I  f i nd I  do not  have avai l abl e 
what  I  bel i eve t o be t he key r esour ce,  a bar e mi ni mum 
of  educat i onal  oppor t uni t y and act i v i t y.   I  am advi sed 
t hat  t hi s i s because t he Di st r i ct  has expel l ed t hi s 
st udent  and wi l l  excl ude hi m f or  possi bl y t hr ee 
semest er s and cer t ai nl y f or  one semest er .  

 Thi s young man l i ves wi t h hi s mot her .   I  have 
concl uded t hat  she i s genui nel y concer ned f or  her  son 
and wi l l i ng t o cooper at e wi t h ef f or t s t o get  hi m back 
on t he pr oper  pat h.   I  am advi sed t hat  t hi s f ami l y 
cannot  af f or d pr i vat e t ut or i ng.   I  have cont act ed 
sever al  al t er nat i ve educat i onal  pr ogr ams and I  can 
f i nd not hi ng f or  hi m.  

 .  .  .  .  

I  can under st and a det er mi nat i on t hat  t he saf et y and 
secur i t y of  East  Hi gh may be wel l  ser ved by excl udi ng 
a st udent  f r om t he f aci l i t y .   I  cannot ,  however ,  
f at hom t he need t o deny t o a young man al l  possi bi l i t y  
of  par t i c i pat i ng i n some educat i onal  act i v i t y,  
somehow,  somewher e.   I t  need not  be f un;  i t  need not  
be comf or t abl e,  but  some mi ni mal  oppor t uni t y shoul d be 
avai l abl e.  .  .  .   

 I t  cer t ai nl y i s not  my pl ace t o super vi se or  
second- guess t he compl ex oper at i on of  East  Hi gh or  any 
ot her  educat i onal  f aci l i t y .  .  .  .   I  s i mpl y suggest  
t hat  t he j uveni l e cour t  and t he Di st r i ct  can and 
shoul d be wor ki ng t oget her  i n t hi s s i t uat i on.   I  am 
conf i dent  t hat  t he l egi t i mat e i nt er est s of  t he 
Di st r i ct  can be f ul l y met  wi t hout  t he pot ent i al l y  
dest r uct i ve t ot al  excl usi on t hat  has been i mposed.  

¶15 On Sept ember  28 soci al  wor ker  Maur een Mur phy of  t he 

Dane Count y Depar t ment  of  Human Ser vi ces sent  a memor andum t o 

Judge Fl anagan,  advi s i ng hi m t hat  she had cont act ed t he 

Di st r i ct ' s  Expul s i on Coor di nat or ,  wi t hout  avai l .   Mur phy 

r epor t ed on t he var i ous educat i onal  opt i ons she had expl or ed and 
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t hat  she had r ecommended t hat  M. T. ' s mot her  f i l l  out  t he 

paper wor k f or  home school i ng.   Mur phy' s r epor t  not ed,  " Once t hi s 

i s done,  she has access t o r esour ces avai l abl e t hr ough t he WI  

Dept .  of  Publ i c I nst r uct i on [ DPI ] .   Ther e ar e many f r ee onl i ne 

r esour ces and pr ogr ams .  .  .  .   Hi s mot her  i s home dur i ng t he 

day and has a comput er  wi t h i nt er net  ser vi ce. "   Then Mur phy 

added:  

I  am awar e t hat  t he Cour t  has sent  cor r espondence t o 
t he Madi son School  Di st r i ct  expr essi ng concer n about  
t he l ack of  educat i on opt i ons f or  [ M. T. ]  and I  am 
appr eci at i ve of  t hi s suppor t .  .  .  .   Unf or t unat el y,  
[ M. T. ]  i s  ( l i ke many st udent s who ar e expel l ed)  a 
young man who has al r eady st r uggl ed i n school  wi t h 
at t endance and behavi or  pr obl ems.   Hi s cur r ent  
expul s i on wi l l  onl y f ur t her  hi s " di sconnect "  f r om 
school  and get t i ng a much needed educat i on.  

¶16 I n a l et t er  dat ed Oct ober  4,  2009,  t he Di st r i ct  

r epl i ed t o Judge Fl anagan' s l et t er .   Chi ef  of  St af f  St eve 

Har t l ey wr ot e t hat  t he Di st r i ct ' s  " pol i c i es and syst ems do not  

cur r ent l y pr ovi de f or  t he t ype of  ser vi ces f or  expel l ed st udent s 

as envi s i oned i n your  l et t er . "   He asked f or  an appoi nt ment  wi t h 

t he cour t .   He al so acknowl edged r ecei v i ng a dr af t  Or der  t o Show 

Cause.  

¶17 Judge Fl anagan i ssued an Or der  t o Show Cause t o t he 

Di st r i ct  on Oct ober  5.   The or der  sai d t hat  t he cour t  had been 

advi sed t hat  t he Di st r i ct  " r ef uses t o pr ovi de even mi ni mal  

educat i onal  oppor t uni t y"  t o M. T.  at  any Di st r i c t  f aci l i t y  " and 

r ef uses t o pr ovi de even home school  mat er i al s .  .  .  t o use under  

t he super vi s i on of  hi s mot her  who i s home dur i ng t he day. "  
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¶18 The cour t  sai d t hat ,  wor ki ng t hr ough t he Dane Count y 

DHS,  i t  was wi l l i ng t o cr af t  a super vi sor y pl an t o ser ve t he 

r easonabl e concer ns of  t he Di s t r i ct  " at  what ever  l ocat i on or  

manner  i t  of f er s .  .  .  M. T.  access t o r easonabl y adequat e 

educat i onal  oppor t uni t y. "  

¶19 Then t he cour t  added:  

 I n l i ght  of  t he f or egoi ng t he cour t  concl udes 
t hat  t he r ef usal  on t he par t  of  t he [ Di st r i ct ]  t o make 
some r easonabl e ef f or t  t o pr ovi de mi ni mal l y adequat e 
educat i onal  r esour ces t o [ M. T. ]  .  .  .  has i mpai r ed t he 
abi l i t y  of  t he cour t  .  .  .  t o di schar ge i t s st at ut or y 
obl i gat i ons pur suant  t o t he Juveni l e Code of  
Wi sconsi n.   Ther ef or e,  pur suant  t o sec.  938. 45( 1) ,  
Wi s.  St at s. ,  t he cour t  or der s t he [ Di st r i ct ]  t o show 
cause at  9: 30 a. m.  Fr i day,  Oct ober  16,  2009 .  .  .  why 
t he cour t  shoul d not  or der  i t  t o pr ovi de [ M. T. ]  
r easonabl y adequat e educat i onal  r esour ces,  at  a 
l ocat i on and i n a manner  subj ect  t o t he super vi si on of  
t he cour t .  

¶20 I n a l et t er  dat ed Oct ober  12,  2009,  t he Di s t r i ct  

expr essed i t s obj ect i on t o t he or der  t o show cause,  and 

r ei t er at ed i t s posi t i on t hat  t he cour t ' s  act i ons woul d usur p t he 

Di st r i ct ' s  st at ut or y expul s i on aut hor i t y.    

¶21 The show cause hear i ng t ook pl ace on Oct ober  16,  2009,  

wi t h or al  ar gument s pr ovi ded by t he Di st r i ct  and an assi st ant  

di st r i ct  at t or ney.   Dur i ng t he hear i ng,  t he Di st r i ct  ar gued t hat  

def i ni ng t he t er ms of  a st udent ' s expul s i on ar e wi t hi n i t s 

aut hor i t y,  and t he cour t  was at t empt i ng t o usur p t hat  aut hor i t y 

by amendi ng t he t er ms of  M. T. ' s expul s i on t o pr ovi de hi m wi t h 

educat i onal  ser vi ces.   I n r esponse t o t he cour t ' s  concer ns about  

cont i nui t y of  educat i onal  ser vi ces,  t he Di st r i ct  of f er ed M. T.  
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access t o i t s publ i c cur r i cul um,  but  t he cour t  f ound t hi s opt i on 

t o be i nsuf f i c i ent .   

¶22 Accor di ngl y,  on t he same day,  t he cour t  i ssued an 

" Or der  t o Pr ovi de Appr opr i at e Educat i onal  Resour ces, "  di r ect i ng 

t he Di st r i ct  t o pr ovi de M. T.  wi t h ser vi ces " not  l ess t han t hose 

pr ovi ded i n t he Dane Count y Juveni l e Det ent i on Cent er  .  .  .  at  

what ever  l ocat i on and i n what ever  manner  t he Di st r i ct  deems t o 

be saf e and educat i onal l y appr opr i at e. "   I n suppor t  of  i t s 

or der ,  t he c i r cui t  cour t  st at ed t hat  t he Di st r i ct ' s  r ef usal  t o 

at t empt  or  cons i der  a r easonabl e educat i onal  " chal l enge and 

oppor t uni t y"  cont r i but es t o t he del i nquency of  t he j uveni l e 

under  Wi s.  St at .  § 938. 45.   Judge Fl anagan al so concl uded t hat  

t he Di st r i ct  i s  a " per son"  under  § 938. 45 and Wi s.  St at .  

§ 990. 01( 26) .   The ci r cui t  cour t ' s  or der  di d not ,  however ,  

oppose t he Di st r i ct ' s  deci s i on t o expel  M. T. ,  and i t  conceded 

t hat  t he Di st r i ct  had a pr oper  basi s f or  doi ng so.   

¶23 Fol l owi ng t he hear i ng,  t he Di st r i ct  devel oped an 

educat i onal  pr ogr am f or  M. T. 4 pr ovi di ng 10 hour s per  week of  

                                                 
4 The pl an pr ovi ded speci f i cal l y:  

a.  The Di st r i ct  shal l  i mpl ement  t he pr ovi s i on 
of  dai l y i nst r uct i on one- on- one t o [ t he j uveni l e]  f or  
not  l ess t han t wo hour s wi t h ass i gnment  of  appr opr i at e 
i ndependent  wor k t o be compl et ed by [ t he j uveni l e]  
out s i de of  i nst r uct i onal  t i me,  begi nni ng wi t h t wo hi gh 
school  cour ses,  commenci ng Oct ober  28,  2009.  

b.  The Di st r i ct  shal l  moni t or  at t endance and 
academi c pr ogr ess as wel l  as pr ogr ess t owar ds meet i ng 
ear l y r eadmi ssi on condi t i ons and shal l  advi se 
Depar t ment  of  Human Ser vi ces Soci al  Wor ker  .  .  .  as t o 
such mat t er s.  
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di r ect  i nst r uct i on,  and t he cour t  accept ed t he Di st r i ct ' s 

pr oposal .   At  t he same t i me t he Di st r i ct  submi t t ed i t s 

educat i onal  pr ogr am,  i t  al so f i l ed a Mot i on f or  Reconsi der at i on,  

a Br i ef  i n Suppor t  of  Mot i on f or  Reconsi der at i on,  and a Mot i on 

t o Cl ar i f y.   The ci r cui t  cour t  deni ed t he Di st r i ct ' s  Mot i on f or  

Reconsi der at i on on Oct ober  21,  2009.    

¶24 The Di st r i ct  next  f i l ed a t i mel y  Not i ce of  Appeal  and 

a Not i ce of  I nt ent  t o Pur sue Post di sposi t i on Rel i ef  on November  

5,  2009.   On appeal ,  i t  ar gued t hat  t he c i r cui t  cour t  had act ed 

out si de t he aut hor i t y af f or ded by t he Juveni l e Just i ce Code when 

i t  or der ed t he Di st r i ct  t o of f er  an expel l ed st udent  di r ect  

educat i onal  ser vi ces.   The Di st r i ct  al so sought  a det er mi nat i on 

t o r est r i ct  f ut ur e at t empt s by cour t s,  and ot her s,  f r om 

uni l at er al l y amendi ng l awf ul  expul s i on or der s.    

¶25 On Januar y 12,  2010,  M. T.  f i l ed a mot i on t o wi t hdr aw 

because he was not  t he r eal  par t y i n i nt er est . 5  On Febr uar y 17,  

i n r esponse t o t he mot i on,  cour t  of  appeal s Judge Paul  B.  

Hi ggi nbot ham per mi t t ed M. T.  t o wi t hdr aw and subst i t ut ed t he 

Ci r cui t  Cour t  f or  Dane Count y and Judge Fl anagan as r espondent s,  

t hus f r ami ng t he i ssue ar ound a c i r cui t  cour t ' s  aut hor i t y t o 

                                                                                                                                                             

c.  The t eacher  assi gned t o pr ovi de i nst r uct i on 
shal l  cont act  Soci al  Wor ker  Mur phy,  on a not  l ess t han 
weekl y basi s t o advi se as t o at t endance,  behavi or  and 
academi c pr ogr ess.   

 
5 M. T.  f i l ed a mot i on t o di smi ss i n t he al t er nat i ve,  whi ch 

t he cour t  of  appeal s deni ed.   
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di r ect  t he school  di st r i ct  t o pr ovi de educat i onal  ser vi ces t o a 

st udent  who had been expel l ed.   Judge Hi ggi nbot ham al so 

const r ued t he Di st r i ct ' s  appeal  as a pet i t i on f or  a super vi sor y 

wr i t . 6   

¶26 I n i t s deci s i on and or der  dat ed June 30,  2010,  a f ul l  

panel  of  t he cour t  of  appeal s det er mi ned t hat  t he c i r cui t  cour t  

coul d not  r el y on Wi s.  St at .  §§ 120. 12( 18)  or  938. 45 t o over r i de 

t he Di st r i ct ' s  pr i or  det er mi nat i on t o expel  a j uveni l e under  

Wi s.  St at .  § 120. 13( 1) ( c) 1.   Madi son Met r o. ,  No.  2009AP2845- W at  

7,  10- 11.    

¶27 I n addi t i on,  t he cour t  hel d t hat  t he Di st r i ct  

sat i sf i ed t he f i ve cr i t er i a f or  gr ant i ng a super vi sor y wr i t :  ( 1)  

an appeal  woul d be an i nadequat e r emedy;  ( 2)  t he dut y of  t he 

c i r cui t  cour t  i s  pl ai n;  ( 3)  i t s  r ef usal  t o act  wi t hi n such dut y 

or  i t s i nt ent  t o act  i n v i ol at i on of  such dut y i s c l ear ;  ( 4)  t he 

r esul t s of  t he c i r cui t  cour t ' s  act i on woul d not  onl y be 

pr ej udi c i al ,  but  al so i ncur  ext r aor di nar y har dshi p;  and ( 5)  t he 

r equest  f or  r el i ef  was made pr ompt l y and speedi l y.   I d.  at  6 

( c i t i ng St at e ex r el .  Dr essl er  v.  Ci r cui t  Cour t  f or  Raci ne 

Count y,  163 Wi s.  2d 622,  630,  472 N. W. 2d 532 ( Ct .  App.  1991) ) .    

¶28 Speci f i cal l y,  t he cour t  r easoned t hat  " t he possi bi l i t y  

t hat  t he school  di st r i ct  mi ght  be r equi r ed i n t he f ut ur e t o 

pr ovi de si mi l ar  educat i onal  ser vi ces t o an undet er mi ned number  

of  expel l ed st udent s under  t he c i r cui t  cour t ' s  i nt er pr et at i on of  

                                                 
6 Wi sconsi n St at .  § 809. 51 i s t he appel l at e r ul e t hat  

gover ns pet i t i ons f or  a " [ s] uper vi sor y wr i t  and or i gi nal  
j ur i sdi ct i on t o i ssue pr er ogat i ve wr i t . "  
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t he r el evant  st at ut es"  sat i sf i ed t he " ext r aor di nar y har dshi p"  

r equi r ement .   Madi son Met r o. ,  No.  2009AP2845- W at  6.    

¶29 The cour t  of  appeal s r easoned:   

I n sum,  t he school  di st r i ct  had t he expl i c i t  
st at ut or y aut hor i t y t o r ef use t o pr ovi de educat i onal  
ser vi ces t o a j uveni l e pur suant  t o a val i d expul s i on 
or der ,  and t he c i r cui t  cour t  had no expl i c i t  aut hor i t y 
t o or der  t he school  di st r i ct  t o pr ovi de any 
educat i onal  ser vi ces whi ch t he di st r i ct  di d not  i t sel f  
r ecommend as par t  of  i t s  pl an.   We t her ef or e concl ude 
t hat  t he chal l enged or der  i n t hi s case cl ear l y  
v i ol at ed t he ci r cui t  cour t ' s  pl ai n dut y t o act  wi t hi n 
i t s aut hor i t y.  

I d.  at  11.    

¶30 Accor di ngl y,  t he cour t  of  appeal s gr ant ed t he Di st r i ct  

a wr i t  of  pr ohi bi t i on and vacat ed t he ci r cui t  cour t ' s  or der  t o 

pr ovi de educat i onal  ser vi ces t o M. T.   I d.  at  12.  

¶31 The ci r cui t  cour t  pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed on Oct ober  27,  2010.  

I I .  STANDARD OF REVI EW 

¶32 The f i r st  i ssue i s whet her  t he c i r cui t  cour t  had t he 

aut hor i t y t o or der  t he Di st r i ct  t o pr ovi de educat i onal  ser vi ces 

t o a l awf ul l y expel l ed st udent .   Thi s r equi r es us t o det er mi ne 

t he scope of  t he c i r cui t  cour t ' s  aut hor i t y under  t he Juveni l e 

Just i ce Code, 7 i n t andem wi t h t he Di st r i ct ' s  aut hor i t y and dut i es 

under  t he School  Di st r i ct  Gover nment  st at ut es. 8  Thi s anal ysi s 

i mpl i cat es bot h j udi c i al  aut hor i t y and st at ut or y anal ysi s,  bot h 

of  whi ch ar e quest i ons of  l aw.   See St at e v.  McCl ar en,  2009 WI  

                                                 
7 Wi s.  St at .  ch.  938.  

8 Wi s.  St at .  ch.  120.  



No.   2009AP2845- W 

13 
 

69,  ¶14,  318 Wi s.  2d 739,  767 N. W. 2d 550;  Konneker  v.  Romano,  

2010 WI  65,  ¶24,  326 Wi s.  2d 268,  785 N. W. 2d 432.  

¶33 The second i ssue i s whet her  t he cour t  of  appeal s 

pr oper l y exer ci sed i t s di scr et i on i n i ssui ng a super vi sor y wr i t .   

A per son may r equest  t he cour t  of  appeal s t o exer ci se i t s 

super vi sor y j ur i sdi ct i on t o i ssue a pr er ogat i ve wr i t  over  a 

cour t  and i t s pr esi di ng j udge.   Wi s.  St at .  § 809. 51.   A 

super vi sor y wr i t  i s  an ext r aor di nar y r emedy t o pr event  a cour t  

f r om r ef usi ng t o per f or m,  or  f r om vi ol at i ng,  i t s  pl ai n dut y.   

Dr essl er ,  163 Wi s.  2d at  630.   I n t hi s case,  t he cour t  of  

appeal s i ssued a wr i t  of  pr ohi bi t i on.   " A wr i t  of  pr ohi bi t i on i s  

an ext r aor di nar y r emedy t r adi t i onal l y empl oyed t o r est r ai n an 

i nf er i or  t r i bunal  f r om exceedi ng i t s j ur i sdi ct i on. "   Ci t y of  

Madi son v.  Wi s.  DWD,  2003 WI  76,  ¶9,  262 Wi s.  2d 652,  664 

N. W. 2d 584.   I t  may al so be empl oyed t o pr event  a publ i c ent i t y 

f r om exceedi ng i t s st at ut or y aut hor i t y.   St at e ex r el .  DPI  v.  

DI LHR,  68 Wi s.  2d 677,  686- 87,  229 N. W. 2d 591 ( 1975) .  

¶34 The deci s i on t o i ssue a super v i sor y wr i t  i nvol ves an 

exer ci se of  di scr et i on.   Dr ess l er ,  163 Wi s.  2d at  630.   A 

di scr et i onar y det er mi nat i on i s r evi ewed f or  an er r oneous 

exer ci se of  t hat  di scr et i on.   Ci t y of  Madi son,  262 Wi s.  2d 652,  

¶10.   Accor di ngl y,  we wi l l  af f i r m a cour t ' s  di scr et i onar y 

deci s i on i f  " t he cour t  exami ned t he r el evant  f act s,  appl i ed a 

pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  

pr ocess,  r eached a concl usi on whi ch a r easonabl e j udge coul d 

r each. "   I d.  

I I I .  DI SCUSSI ON 
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¶35 Thi s case exposes t he t ensi on bet ween a school  

di st r i ct  and a c i r cui t  cour t  when a j uveni l e has been expel l ed 

f r om school  f or  del i nquent  conduct  but  has not  been commi t t ed by 

t he j uveni l e cour t  t o an i nst i t ut i on or  pr ogr am t hat  i s r equi r ed 

by st at ut e t o pr ovi de educat i onal  ser vi ces.   I n t hi s s i t uat i on,  

t he i ssue of  whet her  t he j uveni l e must  r ecei ve educat i onal  

ser vi ces i s uncer t ai n.  

¶36 The power s of  a school  boar d ar e enumer at ed i n Wi s.  

St at .  § 120. 13.   The f i r st  power  l i s t ed i s r el at ed t o suspensi on 

and expul s i on.  

School  boar d power s. The school  boar d of  a common 
or  uni on hi gh school  di st r i ct  may do al l  t hi ngs 
r easonabl e t o pr omot e t he cause of  educat i on,  
i ncl udi ng est abl i shi ng,  pr ovi di ng and i mpr ovi ng school  
di st r i ct  pr ogr ams,  f unct i ons and act i v i t i es f or  t he 
benef i t  of  pupi l s,  and i ncl udi ng al l  of  t he f ol l owi ng:  

( 1)  School  gover nment  r ul es;  suspensi on;  
expul s i on.    

 .  .  .  .  

( c) 1.  The school  boar d may expel  a pupi l  f r om 
school  whenever  i t  f i nds t he pupi l  gui l t y of  r epeat ed 
r ef usal  or  negl ect  t o obey t he r ul es .  .  .  or  f i nds 
t hat  t he pupi l  engaged i n conduct  whi l e at  school  or  
whi l e under  t he super vi s i on of  a school  aut hor i t y 
whi ch endanger ed t he pr oper t y,  heal t h or  saf et y of  
ot her s .  .  .  and i s sat i sf i ed t hat  t he i nt er est  of  t he 
school  demands t he pupi l ' s  expul s i on.  

Wi s.  St at .  § 120. 13( 1) .  

¶37 The power  t o expel  st udent s f r om a publ i c school  i s  

not  new.   For  i nst ance,  § 54,  ch.  XXI I I ,  Revi sed St at ut es of  

St at e of  Wi sconsi n ( 1871) ,  r eads:  
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 The boar d shal l  have power  t o make al l  needf ul  
r ul es and r egul at i ons f or  t he or gani zat i on,  gr aduat i on 
and gover nment  of  t he school  or  school s est abl i shed i n 
t he di st r i ct ;  sai d r ul es t o t ake ef f ect  and be i n 
f or ce when a copy of  t he same,  s i gned by a maj or i t y of  
t he boar d,  shal l  be f i l ed wi t h t he c l er k;  t o suspend 
any pupi l  f r om t he pr i v i l ege of  t he school  f or  non-
compl i ance wi t h t he r ul es est abl i shed by t hem,  or  by 
t he t eacher ,  wi t h t hei r  consent ;  and t o expel  f r om 
school  any pupi l  who shal l  per si st ent l y r ef use or  
negl ect  t o obey t he r ul es and r egul at i ons above 
ment i oned,  whenever ,  upon due exami nat i on,  t hey shal l  
become sat i sf i ed t hat  t he i nt er est s of  t he school  
demand such expul s i on.  

( Emphasi s added. )  

¶38 I n St at e ex r el .  Dr esser  v.  Di st r i ct  Boar d of  School  

Di st r i ct  No.  1 [ St .  Cr oi x Fal l s] ,  135 Wi s.  619,  627- 28,  116 N. W.  

232 ( 1908) ,  t he cour t  st at ed:  

 Thi s cour t  .  .  .  hol ds t hat  t he school  
aut hor i t i es have t he power  t o suspend a pupi l  f or  an 
of f ense .  .  .  whi ch has a di r ect  and i mmedi at e 
t endency t o i nf l uence t he conduct  of  ot her  pupi l s 
whi l e i n t he school  r oom,  t o set  at  naught  t he pr oper  
di sci pl i ne of  t he school ,  t o i mpai r  t he aut hor i t y of  
t he t eacher s,  and t o br i ng t hem i nt o r i di cul e and 
cont empt .   Such power  i s essent i al  t o t he pr eser vat i on 
of  or der ,  decency,  decor um,  and good gover nment  i n t he 
publ i c school s.  

 .  .  .  .  

The school  aut hor i t i es must  necessar i l y  be i nvest ed 
wi t h a br oad di scr et i on i n t he gover nment  and 
di sci pl i ne of  t he pupi l s,  and t he cour t s shoul d not  
i nt er f er e wi t h t he exer ci se of  such aut hor i t y unl ess 
i t  has been i l l egal l y or  unr easonabl y exer ci sed.  

¶39 These sent i ment s,  expr essed mor e t han a cent ur y ago,  

ar e qual i f i ed now by a st udent ' s due pr ocess pr ot ect i ons and 

i ndi v i dual  r i ght s.   Nonet hel ess,  t her e i s no di sput e t hat  a 

school  di st r i ct  may expel  st udent s who vi ol at e cer t ai n r ul es,  
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and t her e i s no chal l enge t o t he pr opr i et y of  t he expul s i on of  

M. T.  i n t hi s case.   I n a r eal  sense,  t he di sput e her e boi l s down 

t o whet her  t he l egi s l at ur e has modi f i ed t he s t at ut es so t hat  

expul s i on t oday does not  mean t he same as i t  meant  i n t he past ,  

t hat  i s ,  expul s i on f r om t he ent i r e di st r i ct ,  wi t hout  

qual i f i cat i on,  unl ess t he di st r i ct  chooses ot her wi se.  

¶40 The t er m " expel "  i s  not  def i ned i n t he School  Di st r i ct  

Gover nment  st at ut es.   The DPI ,  however ,  has l ong i nt er pr et ed t he 

t er m t o mean t hat  a school  di st r i ct  bear s no r esponsi bi l i t y  f or  

pr ovi di ng an educat i on t o expel l ed st udent s.   See Remer  v.  

Bur l i ngt on Ar ea Sch.  Di st . ,  149 F.  Supp.  2d 665,  668 n. 3 ( E. D.  

Wi s.  2001)  ( c i t i ng Susan Mar i e H.  v.  Kenosha Uni f i ed Sch.  Di st . ,  

St at e Super i nt endent  of  Pub.  I nst r uct i on Deci s i on and Or der  No.  

157 ( June 28,  1988) ;  Ri car do S.  v.  Sch.  Di st .  of  Wi s.  Rapi ds,  

Super i nt endent  of  Pub.  I nst r uct i on Deci s i on and Or der  No.  145 

( Sept .  5,  1986) ) . 9   

¶41 Thi s const r uct i on i s suppor t ed by t he st at ut or y scheme 

i n t he School  Di st r i ct  Gover nment  st at ut es.   For  exampl e,  no 

school  di st r i ct  may be r equi r ed t o enr ol l  an expel l ed st udent  

                                                 
9 The 2001 Remer  deci s i on f ol l owed a deci s i on i n t he Uni t ed 

St at es Cour t  of  Appeal s,  Remer  v .  Bur l i ngt on Ar ea School  Di st . ,  
205 F. 3d 990,  997 n. 2 ( 7t h Ci r .  2000) ,  i n whi ch t he Sevent h 
Ci r cui t  al so c i t ed t he t wo deci si ons of  t he St at e Super i nt endent  
of  Publ i c I nst r uct i on.   The cour t  sai d:  " I n one of  i t s  
submi ssi ons t o t he di st r i ct  cour t ,  t he School  Di st r i ct  expl ai ned 
t hat  ' once a st udent  has been expel l ed f r om a school ,  t he 
di st r i ct  no l onger  has t he r esponsi bi l i t y  t o pr ovi de educat i onal  
ser vi ces t o t he st udent . ' "   I d.    
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whi l e an expul s i on or der  i s i n ef f ect  i n anot her  di st r i ct .   Wi s.  

St at .  § 120. 13( 1) ( f ) .    

¶42 Fur t her mor e,  whi l e t he DPI  encour ages school  di st r i ct s 

t o pr ovi de al t er nat i ve educat i on t o expel l ed st udent s,  i t  has 

concl uded t hat  such pr ogr ammi ng i s not  r equi r ed,  and a f ai l ur e 

t o pr ovi de such al t er nat i ve educat i on i s not  a v i ol at i on of  an 

expel l ed st udent ' s const i t ut i onal  r i ght s.   See C. M.  v.  Kenosha 

School  Di st .  Bd.  of  Educ. ,  Super i nt endent  of  Pub.  I nst r uct i on 

Deci s i on and Or der  No.  616 ( Apr i l  17,  2008) .    

¶43 The DPI  has memor i al i zed i t s const r uct i on of  t he 

expul s i on aut hor i t y i n t wo document s i nt ended f or  t he publ i c:  

" My chi l d has been expel l ed.  Now what ?"  ( " Par ent s ar e 

r esponsi bl e f or  f i ndi ng an educat i onal  pr ogr am f or  t hei r  

expel l ed chi l d. " )  and " Answer s t o Fr equent l y Asked School  

Di sci pl i ne Quest i ons"  ( " I n gener al ,  expul s i on f r om a Wi sconsi n 

publ i c school  di st r i ct  r emoves a pupi l ' s  r i ght  t o r ecei ve a f r ee 

publ i c educat i on f r om any Wi sconsi n publ i c school . " ) .   These 

document s ar e avai l abl e on t he DPI ' s websi t e:  www. dpi . wi . gov.   

( l ast  exami ned on Jul y 8,  2011) .   The DPI ' s l ongst andi ng 

i nt er pr et at i on of  expul s i on i s ent i t l ed t o def er ence.  

¶44 Accor di ng t o t he Di st r i ct ,  t he f act  t hat  an expel l ed 

st udent  al so has been adj udi cat ed del i nquent  does not  change a 

school  di st r i ct ' s  aut hor i t y t o expel  a s t udent  wi t hout  

educat i onal  pr ogr ammi ng.  

¶45 The ci r cui t  cour t  st akes out  a di f f er ent  posi t i on.   I t  

cont ends t hat  under  t he Juveni l e Just i ce Code adopt ed i n 1995,  

see 1995 Wi s.  Act  77,  " c i r cui t  cour t s have been gi ven a 
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pr eemi nent  r ol e i n j uveni l e di sposi t i ons and ar e ent i t l ed t o 

exer ci se t hei r  di scr et i on,  unl ess r est r i ct ed by expl i c i t  

st at ut or y or  const i t ut i onal  l i mi t at i ons on t hei r  aut hor i t y. "   

( Pet i t i oner ' s br i ef  at  19) ( Emphasi s added. )   Thi s t heor y 

ef f ect i vel y el i mi nat es t he need t o f i nd st at ut or y aut hor i t y f or  

t he cour t ' s  or der  i n a j uveni l e di sposi t i on.  

¶46 The ci r cui t  cour t  adds t hat  pr ovi s i ons i n t he code 

" st r ongl y suppor t  a c i r cui t  cour t ' s  aut hor i t y t o pr ovi de 

educat i onal  ser vi ces t o j uveni l es r esi di ng at  home or  out si de of  

a det ent i on cent er ,  r egar dl ess of  whet her  t he j uveni l e was 

expel l ed. "   ( Pet i t i oner ' s br i ef  at  24- 25)   Thi s pr oposi t i on 

woul d i nj ect  t he c i r cui t  cour t  i nt o a di st r i c t ' s  educat i onal  

pr ogr ammi ng.  

¶47 Fi nal l y,  t he c i r cui t  cour t  asser t s:  

 The l egi s l at ur e needed an umpi r e t o manage al l  of  
t he di st i nct  i nt er est s and par t i es,  as wel l  as t o 
pr event  agenci es f r om undul y encr oachi ng on each 
ot her ' s aut hor i t y or  f r om cost - shi f t i ng f r om one uni t  
of  gover nment  t o anot her .   The most  l ogi cal  umpi r e i s 
t he c i r cui t  cour t  j udge,  who i s i n t he best  posi t i on 
t o see t he bi g pi ct ur e and coor di nat e al l  of  t he 
r equi r ed ser vi ces.   Thi s l ogi c appl i es t o al l  
j uveni l es,  i ncl udi ng t hose who have been expel l ed.   
( Pet i t i oner ' s br i ef  at  26- 27)  

Thi s f or mul at i on of  t he c i r cui t  cour t ' s  power  i n j uveni l e 

di sposi t i ons under  Wi s.  St at .  § 938. 355 i s not  l i mi t ed t o 

educat i onal  ser vi ces.  

¶48 To suppor t  i t s  posi t i on,  t he c i r cui t  cour t  r el i es on 

sever al  st at ut or y pr ovi s i ons,  i ncl udi ng Wi s.  St at .  

§§ 938. 34( 7d) ,  120. 12( 18) ,  and 938. 45.  
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¶49 As not ed above,  bef or e i t s di sposi t i on of  a j uveni l e 

adj udged t o be del i nquent ,  t he c i r cui t  cour t  desi gnat es an 

agency t o pr epar e a r epor t  wi t h backgr ound i nf or mat i on and 

r ecommendat i ons on var i ous mat t er s i ncl udi ng a " pl an f or  t he 

pr ovi s i on of  educat i onal  ser vi ces t o t he j uveni l e,  pr epar ed 

af t er  consul t at i on wi t h t he st af f  of  t he school  i n whi ch t he 

j uveni l e i s enr ol l ed or  t he l ast  school  i n whi ch t he j uveni l e 

was enr ol l ed. "   Wi s.  St at .  § 938. 33( 1) ( e) .   " I f  t he cour t  

adj udges a j uveni l e del i nquent ,  t he cour t  shal l  ent er  an or der  

deci di ng one or  mor e of  t he di sposi t i ons of  t he case as pr ovi ded 

i n t hi s sect i on under  a car e and t r eat ment  pl an. "   Wi s.  St at .  

§ 938. 34.  

¶50 These di sposi t i ons i ncl ude:  

( 7d)  EDUCATI ON PROGRAM.   ( a)  Except  as pr ovi ded 
i n par .  ( d) ,  or der  t he j uveni l e t o at t end any of  t he 
f ol l owi ng:  

1.  A nonr esi dent i al  educat i onal  pr ogr am,  
i ncl udi ng a pr ogr am f or  chi l dr en at  r i sk under  s.  
118. 153,  pr ovi ded by t he school  di st r i ct  i n whi ch t he 
j uveni l e r esi des.  

2.  Under  a cont r act ual  agr eement  wi t h t he 
school  di st r i ct  i n whi ch t he j uveni l e r esi des,  a 
nonr esi dent i al  educat i onal  pr ogr am pr ovi ded by a 
l i censed chi l d wel f ar e agency.  

3.  Under  a cont r act ual  agr eement  wi t h t he 
school  di st r i ct  i n whi ch t he j uveni l e r esi des,  an 
educat i onal  pr ogr am pr ovi ded by a pr i vat e,  nonpr of i t ,  
nonsect ar i an agency t hat  i s l ocat ed i n t he school  
di st r i ct  i n whi ch t he j uveni l e r esi des and t hat  
compl i es wi t h 42 USC 2000d.  

4.  Under  a cont r act ual  agr eement  wi t h t he 
school  di st r i ct  i n whi ch t he j uveni l e r esi des,  an 
educat i onal  pr ogr am pr ovi ded by a t echni cal  col l ege 
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di st r i ct  l ocat ed i n t he school  di st r i ct  i n whi ch t he 
j uveni l e r esi des.  

Wi s.  St at .  § 938. 34( 7d) ( a) . 10 

¶51 Thi s pr ovi s i on has been par t  of  t he j uveni l e 

di sposi t i on st at ut e s i nce 1988.   See § 12,  1987 Wi s.  Act  285,  

cr eat i ng Wi s.  St at .  § 48. 34( 12)  ( 1988) .   The pr ovi s i on was 

added,  wi t hout  any wr i t t en expl anat i on,  as par t  of  a Senat e 

subst i t ut e amendment  t o Assembl y Bi l l  389.    

¶52 I n i t s deci s i on,  t he cour t  of  appeal s di scussed 

subsect i on ( 7d)  as f ol l ows:  

 The ci r cui t  cour t  poi nt s out  t hat  Wi s.  St at .  
§ 938. 34( 7d)  aut hor i zes i t  t o or der  a del i nquent  
j uveni l e t o at t end " [ a]  nonr esi dent i al  educat i onal  
pr ogr am .  .  .  pr ovi ded by t he school  di st r i ct  i n whi ch 
t he j uveni l e r esi des"  and t hat  Wi s.  St at .  § 938. 355( 1)  
aut hor i zes i t  t o empl oy " t hose means necessar y t o 
pr omot e t he obj ect i ves"  of  t he j uveni l e j ust i ce code.   
I t  c l ai ms t hese pr ovi s i ons al l ow i t  t o or der  a school  
di st r i ct  t o pr ovi de educat i onal  ser vi ces,  even t o an 
expel l ed st udent .  

 We not e .  .  .  t hat  t he power  t o or der  a j uveni l e 
t o at t end a pr ovi ded pr ogr am i s not  t he same as t he 
power  t o or der  a school  di st r i ct  t o pr ovi de a pr ogr am.   
Rat her ,  i t  i s  i mpl i c i t  i n Wi s.  St at .  § 938. 34( 7d)  t hat  
a pr ogr am must  al r eady be pr ovi ded by t he school  
di st r i ct  bef or e t he cour t  can or der  t he j uveni l e t o 
at t end i t .   I ndeed,  t he pr ocess of  havi ng t he school  
di st r i ct  r ecommend an educat i onal  pl an f or  a 
del i nquent  st udent  ser ves t he f unct i on of  i dent i f y i ng 

                                                 
10 Thi s sect i on gover ni ng di sposi t i ons f or  educat i onal  

pr ogr ammi ng i s not  di scussed i n t he l egi s l at i ve not es f or  1995 
Wi s.  Act  77.   I t  has not  been changed i n any subst ant i ve f ashi on 
si nce i t s enact ment ,  apar t  f r om t he addi t i on of  a new 
subdi v i s i on whi ch became ef f ect i ve May 2010.   2009 Wi s.  Act  302 
§ 104.   We f i nd no di scussi on of  t he l egi s l at ur e' s i nt ent  
r egar di ng t he i nt er pl ay of  t hi s st at ut e wi t h t he School  Di st r i ct  
Gover nment  st at ut es.  
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f or  t he cour t  exact l y what  pr ogr am( s)  t he school  
di st r i ct  can pr ovi de f or  t he j uveni l e.   When a school  
di st r i ct  has expel l ed a st udent  and or der ed t hat  no 
educat i onal  ser vi ces be pr ovi ded f or  a cer t ai n per i od 
of  t i me,  l ogi c  di ct at es t hat  t her e ar e no pr ogr ams 
pr ovi ded by t he di st r i ct  avai l abl e t o t he st udent  
dur i ng t hat  expul s i on per i od.  

Madi son Met r o. ,  No.  2009AP2845- W at  9.  

¶53 I n sum,  t he cour t  of  appeal s concl uded t hat  t he 

Di st r i ct  had t he expl i c i t  st at ut or y aut hor i t y  t o r ef use t o 

pr ovi de educat i onal  ser vi ces t o a j uveni l e who has been expel l ed 

pur suant  t o a val i d expul s i on or der ,  and t hat  aut hor i t y i s not  

over r i dden by Wi s.  St at .  § 938. 34( 7d) .  

¶54 The cour t  of  appeal s was cor r ect .   We ar e unabl e t o 

i nt er pr et  § 938. 34( 7d)  as br oadl y as t he c i r cui t  cour t  suggest s 

because i t  woul d empower  t he cour t  t o or der  school  di st r i ct s t o 

cr eat e pr ogr ams or  ent er  i nt o cont r act s.   The l anguage i n 

subsect i on ( 7d) ( a) ——" or der  t he j uveni l e t o at t end" ——i s qui t e 

di f f er ent  f r om t he l anguage i n subsect i on ( 7d) ( b) ——" or der  t he 

school  boar d t o di scl ose"   The l at t er  l anguage i s a c l ear  

di r ect i ve t o t he school  boar d;  t he f or mer  i s not .  

¶55 The ci r cui t  cour t  r el i es upon ( and di sput es t he cour t  

of  appeal s '  i nt er pr et at i on of )  Wi s.  St at .  § 120. 12( 18) ,  whi ch i s  

par t  of  t he l i s t  of  school  boar d dut i es:  

 The school  boar d of  a common or  uni on hi gh school  
di st r i ct  shal l :  

 .  .  .  .  

( 18)  Coor di nat e and pr ovi de f or  cont i nui t y of  
educat i onal  pr ogr ammi ng f or  pupi l s r ecei v i ng 
educat i onal  ser vi ces as t he r esul t  of  a cour t  or der  
under  s.  48. 345 ( 12)  or  938. 34 ( 7d) ,  i ncl udi ng but  not  
l i mi t ed t o pr ovi di ng a r epor t  t o t he cour t  assi gned t o 
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exer ci se j ur i sdi ct i on under  chs.  48 and 938 and t he 
agency whi ch i s  r equi r ed t o submi t  an educat i onal  pl an 
f or  a chi l d under  s.  48. 33 or  938. 33 ( 1) ( e) .   The 
r epor t  shal l  descr i be t he chi l d' s educat i onal  st at us 
and make r ecommendat i ons r egar di ng educat i onal  
pr ogr ammi ng f or  t he chi l d.   The r epor t  shal l  be i n 
wr i t i ng,  except  t hat  i f  t he educat i onal  pl an under  s.  
938. 33 ( 1) ( e)  i s pr esent ed or al l y at  t he di sposi t i onal  
hear i ng t he r epor t  may be pr esent ed or al l y t o t he 
cour t  assi gned t o exer ci se j ur i sdi ct i on under  chs.  48 
and 938 and t he agency at  t he di sposi t i onal  hear i ng.   
I f  wr i t t en,  t he r epor t  shal l  be pr ovi ded t o t he cour t  
assi gned t o exer ci se j ur i sdi ct i on under  chs.  48 and 
938 and t he agency at  l east  3 days bef or e t he dat e of  
t he chi l d' s di sposi t i onal  hear i ng.  

Wi s.  St at .  § 120. 12( 18) .  

¶56 Thi s pr ovi s i on,  t hough amended,  al so pr edat es t he 

Juveni l e Just i ce Code.   See Wi s.  St at .  § 120. 12( 18)  ( 1988) ,  

cr eat ed by § 30,  1987 Wi s.  Act  285.  

¶57 The cour t  of  appeal s concl uded t hat  t her e i s  not hi ng 

i n § 120. 12( 18)  t hat  r equi r es a school  di st r i ct  t o pr ovi de any 

speci f i c  educat i onal  ser vi ces t o a del i nquent  j uveni l e who has 

been expel l ed.   The school  boar d does have a dut y t o pr ovi de 

assi st ance t o t he cour t  and t he agency pr oduci ng t he r epor t  

r equi r ed under  Wi s.  St at .  § 938. 33( 1) ( e)  and,  gener al l y,  t o 

coor di nat e and pr ovi de f or  cont i nui t y of  educat i onal  pr ogr ammi ng 

f or  j uveni l es r ecei v i ng educat i onal  ser vi ces under  a 

di sposi t i onal  or der .   Some of  t hose pupi l s coul d be sent  by a 

di sposi t i onal  or der  t o an i nst i t ut i on l i ke Et han Al l en;  some 

coul d be sent  t o a l ocal  det ent i on cent er ;  some coul d 

par t i c i pat e i n al t er nat i ve school i ng pr ovi ded by t he school  

di st r i ct ;  some mi ght  not  be suspended or  expel l ed at  al l .    
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¶58 The st at ut or y l anguage i s br oad because t her e ar e 

numer ous si t uat i ons i n whi ch t he school  di st r i ct  woul d be 

heavi l y i nvol ved wi t h a j uveni l e' s educat i on,  whi l e t her e ar e 

ot her  s i t uat i ons i n whi ch t he j uveni l e woul d be t ot al l y r emoved 

f r om t he school  di st r i ct ,  even wi t hout  expul s i on.   Par t i c i pat i on 

by t he school  di st r i ct  i n at t empt i ng t o pr ovi de f or  a cont i nui t y 

of  educat i onal  pr ogr ammi ng woul d near l y al ways be i n or der  

wi t hout  i mpl yi ng t hat  t he school  di st r i ct  has a dut y t o del i ver  

di r ect  educat i onal  ser vi ces t o a st udent  af t er  expul s i on.  

¶59 We agr ee wi t h t he cour t  of  appeal s t hat  t he ci r cui t  

cour t  er r ed by r el y i ng on Wi s.  St at .  § 938. 45 as aut hor i t y t o 

bi nd t he Di st r i ct  and t o suppor t  i t s  Or der  t o Pr ovi de 

Appr opr i at e Educat i onal  Resour ces.  

¶60 Wi sconsi n St at .  § 938. 45 i s t i t l ed,  " Or der s appl i cabl e 

t o adul t s. " 11  I n per t i nent  par t ,  t he st at ut e pr ovi des:  

( 1)  Or der s when adul t  cont r i but ed t o condi t i on 
of  j uveni l e.  

( a)  I f  i n t he hear i ng of  a case of  a j uveni l e 
al l eged t o be del i nquent  under  s.  938. 12 or  i n need of  
pr ot ect i on or  ser vi ces under  s.  938. 13 i t  appear s t hat  
any per son 17 year s of  age or  ol der  has been gui l t y of  

                                                 
11 The ci r cui t  cour t  c i t ed t hi s sect i on i n i t s Or der  t o Show 

Cause,  i ssued on Oct ober  5,  2009,  and i n i t s Or der  t o Pr ovi de 
Appr opr i at e Educat i onal  Ser vi ces,  i ssued on Oct ober  16,  2009.   
I n i t s r epl y br i ef  t o t hi s cour t ,  t he c i r cui t  cour t  st at es t hat  
i t  i s  no l onger  c l ai mi ng Wi s.  St at .  § 938. 45 " as a s i gni f i cant  
basi s f or  i t s  aut hor i t y, "  but  i nst ead i s r el y i ng br oadl y on t he 
Juveni l e Just i ce Code and Wi s.  St at .  § 120. 12( 18) .   However ,  
because t he ci r cui t  cour t  c i t ed Wi s.  St at .  § 938. 45 as t he 
or i gi nal  basi s f or  i t s  exer ci se of  aut hor i t y over  t he Di st r i ct ,  
we f i nd i t  appr opr i at e t o addr ess whet her  such exer ci se was 
pr oper .  
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cont r i but i ng t o,  encour agi ng,  or  t endi ng t o cause by 
any act  or  omi ssi on,  such condi t i on of  t he j uveni l e,  
t he cour t  may make or der s wi t h r espect  t o t he conduct  
of  t hat  per son i n hi s or  her  r el at i onshi p t o t he 
j uveni l e,  i ncl udi ng or der s r el at i ng t o det er mi ni ng t he 
abi l i t y  of  t he per son t o pr ovi de f or  t he mai nt enance 
or  car e of  t he j uveni l e and di r ect i ng when,  how,  and 
wher e f unds f or  t he mai nt enance or  car e shal l  be pai d.  

( b)  An act  or  f ai l ur e t o act  cont r i but es t o a 
condi t i on of  a j uveni l e .  .  .  i f  t he nat ur al  and 
pr obabl e consequences of  t hat  act  or  f ai l ur e t o act  
woul d be t o cause t he j uveni l e t o come wi t hi n t he 
pr ovi s i ons of  s.  938. 12 or  938. 13.  

Wi s.  St at .  § 938. 45( 1) ( a) - ( b) .  

¶61 An " adul t "  i s  def i ned i n t ur n under  § 938. 02( 1)  as " a 

per son who i s 18 year s of  age or  ol der , "  except  f or  t he pur poses 

of  pr osecut i ng or  i nvest i gat i ng a cr i me al l egedl y commi t t ed by a 

17- year - ol d.   The t er m " per son"  i s not  def i ned i n t he Juveni l e 

Just i ce Code.    

¶62 Under  Wi s.  St at .  § 990. 01( 26) ,  t he t er m " per son"  i s 

gener al l y def i ned t o i ncl ude " al l  par t ner shi ps,  associ at i ons and 

bodi es pol i t i c  or  cor por at e. "   However ,  Wi s.  St at .  § 990. 01 

pr ovi des t hat  t he f ol l owi ng def i ni t i ons set  f or t h i n ch.  990 

" shal l  be const r ued as i ndi cat ed unl ess such const r uct i on woul d 

pr oduce a r esul t  i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he 

l egi s l at ur e. "   ( Emphasi s added. )   The Di st r i ct  asser t s t hat  i t  

woul d be i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he 

l egi s l at ur e t o i nt er pr et  t he t er m " per son"  t o encompass t he 

Di st r i ct  i n t hi s cont ext .    

¶63 We have not  pr ev i ousl y had t he oppor t uni t y t o const r ue 

t he meani ng of  t he t er m " per son"  i n t he cont ext  of  Wi s.  St at .  

§ 938. 45( 1) .   When i nt er pr et i ng t he meani ng of  a st at ut e,  we 
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begi n wi t h t he l anguage of  t he s t at ut e and gi ve i t  i t s  common,  

or di nar y,  and accept ed meani ng.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   When t hat  meani ng i s pl ai n,  cour t s wi l l  l ook no 

f ur t her .   I d.   We i nt er pr et  st at ut or y l anguage i n cont ext ——t hat  

i s,  i n r el at i on t o sur r oundi ng or  ot her  c l osel y r el at ed st at ut es 

and r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s.   I d. ,  

¶46.    

¶64 We concl ude t hat  t he pl ai n meani ng of  " per son"  as i t  

i s  used i n Wi s.  St at .  § 938. 45( 1)  r ef er s t o nat ur al  per sons.   

Consequent l y,  a school  di st r i ct  i s  not  capabl e of  cont r i but i ng 

t o t he del i nquency of  a mi nor  under  t he pl ai n l anguage of  t hi s  

st at ut e because a school  di st r i ct  i s  not  a nat ur al  per son.   

Accor di ngl y,  t he c i r cui t  cour t  er r ed as a mat t er  of  l aw when i t  

r el i ed on t hi s pr ovi s i on t o obt ai n aut hor i t y over  t he Di st r i ct .  

¶65 Sect i on 938. 45 uses t he t er m " adul t "  i n t he t i t l e of  

t he st at ut e ( " Or der s when adul t  cont r i but ed t o condi t i on of  

j uveni l e. " ) ,  and i t  r ef er s t o an " adul t "  when i t  uses t he phr ase 

" any per son 17 year s of  age"  i n t he t ext  i n connect i on wi t h 

al l eged cr i mi nal  conduct .   The use of  t he t er m " adul t "  i s  

s i gni f i cant  because i t  i s  a def i ned t er m i n t he Juveni l e Just i ce 

Code.   By speci f y i ng t hat  t hi s sect i on addr esses " adul t s, "  not  
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mer el y " per sons, "  t he l egi s l at ur e i nvoked t he age r equi r ement s 

set  f or t h i n § 938. 02( 1) . 12 

¶66 Under  Wi s.  St at .  § 938. 02( 1) ,  t he gener al  pr i nci pl e i s 

t hat  an " adul t "  i s  a per son who i s 18 year s of  age or  ol der .   To 

i nt er pr et  § 938. 45( 1) ( a)  as i ncl udi ng gover nment al  bodi es and 

ent i t i es such as t he Di st r i ct  woul d r ender  an unr easonabl e 

r esul t .   Because t he sect i on gover ns an adul t  cont r i but i ng t o 

t he del i nquency of  a mi nor ,  any " per son"  f al l i ng wi t hi n t he 

st at ut e i s subj ect  t o t he age r equi r ement s of  § 938. 02( 1) .   

Ther e woul d be no r at i onal  j ust i f i cat i on f or  i ncl udi ng ent i t i es 

such as t he Di st r i ct  wi t hi n a c i r cui t  cour t ' s  aut hor i t y i n a 

del i nquency pr oceedi ng,  but  onl y i f  t he ent i t y had been i n 

exi st ence f or  17 or  18 year s.    

¶67 As t he Di st r i ct  not ed,  one school  di st r i ct  has t he 

same r i ght s and obl i gat i ons and dut i es as anot her ,  r egar dl ess of  

how l ong i t  has been i n exi st ence.   Ther e i s no r at i onal  basi s 

f or  t he ar gument  t hat  a r ecent l y cr eat ed di st r i ct  woul d be 

exempt ed by t he st at ut e,  whi l e anot her  t hat  had been i n 

exi st ence f or  18 year s woul d be subj ect  t o t he c i r cui t  cour t ' s  

aut hor i t y.    

¶68 The l egi s l at i ve i nt ent  behi nd est abl i shi ng a mi ni mum 

age f or  cont r i but i ng t o t he del i nquency of  a j uveni l e i s c l ear .   

                                                 
12 Wi sconsi n St at .  § 990. 001( 6)  r eads:  " STATUTE TI TLES AND 

HI STORY NOTES.   The t i t l es t o subchapt er s,  sect i ons,  
subsect i ons,  par agr aphs and subdi v i s i ons of  t he st at ut es and 
hi st or y not es ar e not  par t  of  t he st at ut es. "   However ,  cour t s 
of t en exami ne t i t l es and hi st or y not es because t hey pr ovi de 
val uabl e c l ues t o t he meani ng of  st at ut or y t ext .  
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These st at ut es wer e enact ed t o cont r ol  adul t s who have 

cont r i but ed t o,  encour aged,  or  t ended t o cause t he j uveni l e' s 

del i nquent  condi t i on.   

¶69 Sect i on 938. 45( 1) ( a)  r ef er s t o " t he conduct  of  t hat  

per son i n hi s or  her  r el at i onshi p t o t he j uveni l e. "   ( Emphasi s 

added. )   The choi ce of  t he wor ds " hi s or  her "  al so i ndi cat es 

t hat  t he l egi s l at ur e cont empl at ed t he exer ci se of  aut hor i t y over  

a nat ur al  per son,  capabl e of  descr i pt i on as mal e or  f emal e,  

r at her  t han a gender - neut r al  ent i t y t hat  coul d be descr i bed as 

" i t . "    

¶70 The cour t  of  appeal s obser ved t hat  t he c i r cui t  cour t  

cont ended t hat  t he Di st r i ct ' s  r ef usal  t o pr ovi de educat i onal  

pr ogr ammi ng f or  M. T.  cont r i but ed t o t he j uveni l e' s del i nquent  

condi t i on.   I t  not ed t hat  t he Di st r i ct ' s  expul s i on or der  and i t s 

subsequent  r ef usal  t o pr ovi de ser vi ces occur r ed af t er  t he onl y  

i dent i f i ed del i nquent  conduct  by t he j uveni l e.   Thus,  i t  was not  

l ogi cal  t o suggest  t hat  t he Di st r i ct ' s  act i on cont r i but ed t o,  

encour aged,  or  t ended t o cause t he j uveni l e' s del i nquency.   The 

cour t  of  appeal s concl uded t hat  t he Di st r i ct  " cannot  be sai d t o 

have f ai l ed i n any dut y t hat  i t  owed t o t he j uveni l e. "  

¶71 The cour t  of  appeal s was cor r ect .   The ci r cui t  cour t  

at t empt ed t o gai n aut hor i t y over  t he Di st r i ct  by pr edi ct i ng 

f ut ur e del i nquency i f  t he Di st r i ct  r ef used t o suppl y di r ect  

educat i onal  ser vi ces.   I f  t he st at ut e wer e i nt er pr et ed t o appl y  

t o pot ent i al  pr obl ems t hat  mi ght  be l i nked t o publ i c or  pr i vat e 

ent i t i es,  not  j ust  act ual  adul t s,  t her e woul d be no st oppi ng 

poi nt  f or  t he c i r cui t  cour t ' s  aut hor i t y over  t hi r d par t i es.  
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¶72 We concl ude t hat  a pl ai n r eadi ng of  t he st at ut or y 

l anguage i n Wi s.  St at .  § 938. 45,  coupl ed wi t h our  obl i gat i on t o 

const r ue st at ut es i n a manner  t hat  avoi ds unr easonabl e r esul t s,  

c l ear l y i ndi cat es t hat  t he t er m " per son"  encompasses nat ur al  

per sons,  not  ent i t i es such as t he Di st r i ct . 13  I f  t he Di st r i ct  

cannot  be consi der ed a " per son, "  i t  cannot  have cont r i but ed t o 

M. T. ' s del i nquency;  consequent l y,  t he c i r cui t  cour t  coul d not  

obt ai n aut hor i t y over  t he Di st r i ct  under  Wi s.  St at .  § 938. 45.   

¶73 I n sum,  we concl ude t hat  a c i r cui t  cour t  does not  have 

st at ut or y aut hor i t y t o or der  a school  di st r i ct  t o pr ovi de 

al t er nat i ve educat i onal  r esour ces t o a j uveni l e who has been 

expel l ed f r om school  by a l awf ul  and unchal l enged expul s i on 

or der .   Thi s concl usi on appl i es l ongst andi ng Wi sconsi n l aw and 

                                                 
13 As noted previously, this question of statutory interpretation of Wis. Stat. § 938.45(1) 

is one of first impression.  We have, however, considered the crime of contributing to the 
delinquency of a child as it is set forth in § 948.40.  Those decisions bolster our conclusions set 
forth above: the purpose of this section is to provide jurisdiction over and consequences for 
natural persons, not political entities like the District.  See State v. Patterson, 2010 WI 130, ¶8, 
329 Wis. 2d 599, 790 N.W.2d 909 (an adult contributed to the delinquency of a minor by 
providing Oxycodone to the 17-year-old victim); State v. Williams, 2002 WI 58, ¶76, 253 
Wis. 2d 99, 644 N.W.2d 919 (an adult male contributed to the delinquency of a minor by 
allowing the child to engage in illegal gambling); In re Disciplinary Proceedings Against Martin, 
112 Wis. 2d 661, 662, 334 N.W.2d 107 (1983) (an attorney's law license was suspended for 
contributing to the delinquency of a minor for serving alcoholic beverages to a 14-year-old); In 
re Disciplinary Proceedings Against Rabideau, 102 Wis. 2d 16, 19-20, 306 N.W.2d 1 (1981) (an 
attorney's law license was suspended for contributing to the delinquency of a minor for 
supplying marijuana to a 16-year-old); State ex rel. Cholka v. Johnson, 96 Wis. 2d 704, 707-08, 
292 N.W.2d 835 (1980) (an adult contributed to the delinquency of a minor by furnishing 
alcohol to a 16-year-old girl); Jung v. State, 55 Wis. 2d 714, 716-17, 201 N.W.2d 58 (1972) (an 
adult male contributed to the delinquency of a minor by allowing a 15-year-old girl to stay at his 
apartment for approximately one month). 
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i s i n accor d wi t h deci s i ons by cour t s i n sever al  ot her  

j ur i sdi ct i ons. 14 

¶74 A super vi sor y wr i t  i s  " a bl endi ng of  t he wr i t  of  

mandamus and t he wr i t  of  pr ohi bi t i on. "   Dr essl er ,  163 Wi s.  2d at  

630.   Li ke t hose ext r aor di nar y wr i t s,  a super vi sor y wr i t  i s  

dedi cat ed t o t he di scr et i on of  t he cour t  of  or i gi nal  

j ur i sdi ct i on.   I d.    

¶75 A wr i t  of  mandamus has l ong been r ecogni zed as " a 

summar y,  dr ast i c ,  and ext r aor di nar y wr i t  i ssued i n t he sound 

di scr et i on of  t he cour t "  t o di r ect  a publ i c of f i cer  t o per f or m 

hi s pl ai n st at ut or y dut i es.   Menzl  v.  Ci t y of  Mi l waukee,  32 

Wi s.  2d 266,  275- 76,  145 N. W. 2d 198 ( 1966)  ( i nt er nal  quot at i ons 

and ci t at i ons omi t t ed) .   Because of  t he ext r aor di nar y nat ur e of  

t hi s di scr et i onar y power ,  t he of f i cer ' s dut y must  be cl ear  and 

unequi vocal .   I d.  at  276.    

¶76 A wr i t  of  pr ohi bi t i on,  on t he ot her  hand,  i s 

t r adi t i onal l y used " t o keep an i nf er i or  cour t  f r om act i ng 

out si de i t s j ur i sdi ct i on when t her e was no adequat e r emedy by 

appeal  or  ot her wi se. "   St at e ex r el .  Gaynon v.  Kr ueger ,  31 

Wi s.  2d 609,  614,  143 N. W. 2d 437 ( 1966) .   The wr i t  of  

pr ohi bi t i on al so i s consi der ed an ext r aor di nar y r emedy,  and i s  

                                                 
14 See Dani el s v.  Woodsi de,  396 F. 3d 730 ( 6t h Ci r .  2005) ;  RM 

& BC v.  Washaki e Cnt y.  Sch.  Di st .  No.  One,  102 P. 3d 868 ( Wyo.  
2004) ;  D. B.  v.  Cl ar ke Cnt y.  Bd.  of  Educ. ,  469 S. E. 2d 438 ( Ga.  
Ct .  App.  1996) ;  Doe v.  Super i nt endent  of  Sch.  of  Wor cest er ,  653 
N. E. 2d 1088 ( Mass.  1995) ;  Wal t er  v.  Sch.  Bd.  of  I ndi an Ri ver  
Cnt y. ,  518 So.  2d 1331 ( Fl a.  Di st .  Ct .  App.  1987) ;  I n Re 
Jackson,  352 S. E. 2d 449 ( N. C.  Ct .  App.  1987) .  



No.   2009AP2845- W 

30 
 

t o be i ssued onl y " wi t h gr eat  caut i on and f or bear ance,  f or  t he 

f ur t her ance of  j ust i ce and t o secur e or der  and r egul ar i t y i n 

j udi c i al  pr oceedi ngs. "   St at e ex r el .  Kowal eski  v.  Di st r i ct  

Cour t  of  Mi l waukee Cnt y. ,  254 Wi s.  363,  372,  36 N. W. 2d 419 

( 1949)  ( quot i ng 42 Am.  Jur .  Pr ohi bi t i on,  § 6)  ( over r ul ed on 

ot her  gr ounds by St at e ex r el .  Jackson v.  Cof f ey,  18 Wi s.  2d 

529,  537,  118 N. W. 2d 939 ( 1963) .  

¶77 I n Dr essl er  t he cour t  of  appeal s synt hesi zed t hese 

var i ous pr ecedent s i nt o f i ve f act or s t o be sat i sf i ed i n gr ant i ng 

a pet i t i on f or  a super vi sor y wr i t . 15  The cour t  st at ed:  

 The pet i t i on f or  a wr i t  of  super vi s i on i s not  a 
subst i t ut e f or  an appeal .  .  .  .   The pet i t i on f or  a 
super vi sor y wr i t  wi l l  not  be i ssued unl ess:  ( 1)  an 
appeal  i s  an ut t er l y i nadequat e r emedy;  ( 2)  t he dut y 
of  t he c i r cui t  cour t  i s  pl ai n;  ( 3)  i t s  r ef usal  t o act  
wi t hi n t he l i ne of  such dut y or  i t s i nt ent  t o act  i n 
v i ol at i on of  such dut y i s c l ear ;  ( 4)  t he r esul t s of  
t he c i r cui t  cour t ' s  act i on must  not  onl y be 
pr ej udi c i al  but  must  i nvol ve ext r aor di nar y har dshi p;  
and,  ( 5)  t he r equest  f or  r el i ef  was made pr ompt l y and 
speedi l y.  

Dr essl er ,  163 Wi s.  2d at  630 ( i nt er nal  c i t at i ons omi t t ed) .  

                                                 
15 Thi s t est  has al so been ar t i cul at ed as consi st i ng of  f our  

f act or s,  by combi ni ng t he t hi r d and f our t h ( i . e. ,  t hat  t he dut y 
of  t he c i r cui t  cour t  i s  pl ai n and t he cour t  has act ed or  i nt ends 
t o act  i n v i ol at i on of  t hat  dut y) .   See St at e ex r el .  Kal al  v.  
Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶17,  271 Wi s.  2d 633,  
681 N. W. 2d 110;  Bur net t  v.  Al t ,  224 Wi s.  2d 72,  96- 97,  589 
N. W. 2d 21 ( 1999) .   Because t he cour t  of  appeal s r ef er enced t he 
f i ve- f act or  t est  set  f or t h i n St at e ex r el .  Dr essl er  v.  Ci r cui t  
Cour t  f or  Raci ne Cnt y. ,  163 Wi s.  2d 622,  472 N. W. 2d 532 ( Ct .  
App.  1991) ,  and because t her e i s no subst ant i ve di f f er ence 
bet ween t he t wo ar t i cul at i ons of  t he t est ,  we f r ame our  anal ysi s 
i n t er ms of  t hese f i ve cr i t er i a.  
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¶78 The ci r cui t  cour t  mai nt ai ns t hat  t he cour t  of  appeal s 

er r ed by t r eat i ng t he Di st r i ct ' s  appeal  as a pet i t i on f or  a 

super vi sor y wr i t  because a t r adi t i onal  appeal  woul d have 

pr ovi ded an adequat e r emedy.   The ci r cui t  cour t  ar gues t hat ,  

because M. T.  had al r eady r et ur ned t o school  at  t he t i me of  t he 

cour t  of  appeal s '  deci s i on,  t her e was no need f or  an expedi t ed 

pr oceedi ng.    

¶79 I n i t s i ni t i al  or der ,  however ,  t he cour t  of  appeal s '  

r easoni ng di d not  r est  on any need f or  an expedi t ed pr oceedi ng,  

but  on t he nat ur e of  t he di sput e bet ween t he Di st r i ct  and t he 

ci r cui t  cour t .   As Judge Hi ggi nbot ham obser ved i n hi s Feb.  17,  

2010,  or der ,  " [ R] at her  t han cl ai mi ng t hat  t he c i r cui t  cour t  

mi sappl i ed t he l aw or  er r oneousl y exer ci sed i t s di scr et i on i n 

or der i ng educat i onal  ser vi ces under  t he f act s and ci r cumst ances 

of  t hi s case, "  t he Di st r i ct  f ocused i t s chal l enge on t he ci r cui t  

cour t ' s  aut hor i t y t o act  as i t  di d.   

¶80 The Di st r i ct  s i mi l ar l y def ends t he cour t  of  appeal s '  

or der  by poi nt i ng out  t hat  any appeal  f ocused on a speci f i c  

or der  r el at ed t o a speci f i c  s i mi l ar l y s i t uat ed j uveni l e woul d 

l i kel y be qui ckl y di smi ssed as moot .   I n t hi s  i nst ance,  M. T.  was 

al r eady r e- enr ol l ed i n hi gh school  by t he t i me of  t he appeal .    

¶81 We agr ee wi t h t he cour t  of  appeal s '  det er mi nat i on.   I f  

t he Di st r i ct  had sought  r evi ew of  t he c i r cui t  cour t ' s  or der  t o 

pr ovi de educat i onal  ser vi ces t o M. T. ,  an appeal  woul d have been 

t he pr oper  avenue.   I n a chal l enge t o t he c i r cui t  cour t ' s  

aut hor i t y,  however ,  a wr i t  of  pr ohi bi t i on was mor e appr opr i at e 

t han an appeal  f or  handl i ng t he di sput e.  
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¶82 Accor di ngl y,  we consi der  whet her  t he f i ve cr i t er i a f or  

a wr i t  of  pr ohi bi t i on wer e met  i n t he i nst ant  case.    

¶83 The par t i es do not  di sput e t hat  t he Di st r i ct  pr ompt l y 

sought  r el i ef .   Thi s i s t he f i f t h f act or .   As di scussed above,  

we agr ee on t he f i r st  f act or ,  t hat  an appeal  woul d not  have 

pr ovi ded an adequat e r emedy.   The ot her  t hr ee f act or s ar e i n 

di sput e.  

¶84 The f i r st  of  t he di sput ed f act or s i s whet her  t he 

c i r cui t  cour t ' s  dut y was pl ai n.   Dr essl er ,  163 Wi s.  2d at  630.   

The ci r cui t  cour t  cont ends t hat  i t s dut y was not  pl ai n,  because 

i t  was f aced wi t h a novel  quest i on of  l aw r equi r i ng 

har moni zat i on of  sever al  st at ut or y pr ovi s i ons.   As we di scussed 

i n t he pr evi ous sect i on,  and as t he Di st r i ct  has consi st ent l y 

ar gued,  t he c i r cui t  cour t  di d not  have t he aut hor i t y,  expr ess or  

i mpl i ed,  t o or der  t he Di st r i ct  t o amend i t s l awf ul  expul s i on of  

M. T.  t o pr ovi de al t er nat i ve educat i onal  r esour ces.   The ci r cui t  

cour t ' s  dut y was pl ai n:  t o keep wi t hi n t he scope of  i t s  

st at ut or y aut hor i t y.  

¶85 Tur ni ng t o t he next  f act or ,  we consi der  whet her  t he 

c i r cui t  cour t  c l ear l y i nt ended t o act  i n v i ol at i on of  i t s  dut y. 16  

I d.   Because we have concl uded t hat  t he c i r cui t  cour t ' s  dut y t o 

                                                 
16 Thi s l anguage shoul d not  be t aken t o suggest  t hat  we vi ew 

Judge Fl anagan' s act i ons as a consci ous,  i nt ent i onal  
over st eppi ng of  hi s aut hor i t y.   Al t hough we concl ude t hat  he was 
wi t hout  aut hor i t y t o i ssue t he or der  i n t hi s case,  t he r ecor d i s  
r epl et e wi t h evi dence t hat  he t ook hi s r esponsi bi l i t i es under  
t he Juveni l e Just i ce Code ver y ser i ousl y and wi t h commendabl e 
consi der at i on.  
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keep wi t hi n t he bounds of  i t s  l awf ul  aut hor i t y was pl ai n,  i t s  

v i ol at i on of  t hat  dut y was cl ear  when i t  or der ed t he Di st r i ct  t o 

pr ovi de educat i onal  r esour ces t o M. T. ,  i n di r ect  cont r adi ct i on 

t o t he Di st r i ct ' s  expul s i on or der .   The ci r cui t  cour t ' s  r el i ance 

on Wi s.  St at .  § 938. 45 was pl ai n er r or .  

¶86 Fi nal l y,  f or  t he wr i t  of  pr ohi bi t i on t o have been 

pr oper ,  t her e must  have been a showi ng t hat  t he c i r cui t  cour t ' s  

act i on woul d r esul t  i n ext r aor di nar y har dshi p or  i r r epar abl e 

har m t o t he Di st r i ct .   Bur net t  v.  Al t ,  224 Wi s.  2d 72,  96- 97,  

589 N. W. 2d 21 ( 1999) .   I n i t s or der ,  t he cour t  of  appeal s 

obser ved t hat :  

Whi l e pr ovi di ng educat i onal  ser vi ces i n t hi s s i ngl e 
case mi ght  not  pr esent  an ext r aor di nar y har dshi p,  t he 
possi bi l i t y  t hat  t he school  di st r i ct  mi ght  be r equi r ed 
i n t he f ut ur e t o pr ovi de si mi l ar  educat i onal  ser vi ces 
t o an undet er mi ned number  of  expel l ed st udent s under  
t he c i r cui t  cour t ' s  i nt er pr et at i on of  t he r el evant  
st at ut es sat i sf i es t hat  cr i t er i on.  

Madi son Met r o. ,  No.  2009AP2845- W at  6.  

¶87 The ci r cui t  cour t  di smi sses t hi s ar gument  as mer e 

specul at i on about  t he possi bl e cost s of  f ut ur e s i mi l ar  or der s.   

As we poi nt ed out  i n St at e ex r el .  Lynch v.  Count y Cour t ,  Br anch 

I I I ,  82 Wi s.  2d 454,  460,  262 N. W. 2d 773 ( 1978) ,  t hi s cr i t er i on 

cannot  be sat i sf i ed by mer e asser t i ons.   I t  i s  possi bl e,  

however ,  f or  t he har m t o be " i nher ent  i n t he s i t uat i on, "  as was 

t he case i n Lynch.   I d.  at  468.    

¶88 I n Lynch,  we wer e pr esent ed wi t h an or der  by t he 

count y cour t  r equi r i ng t he di st r i ct  at t or ney t o al l ow t he 

at t or neys of  seven cr i mi nal  def endant s t o r ev i ew t he st at e' s  
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f i l es i n sear ch of  excul pat or y mat er i al .   I d.  at  458.   The 

di st r i ct  at t or ney,  af t er  r epeat edl y of f er i ng t o al l ow t he count y  

cour t  t o conduct  an i n camer a r evi ew of  hi s f i l es,  pet i t i oned 

t he ci r cui t  cour t  f or  a wr i t  of  pr ohi bi t i on.   I d.   Upon r evi ew,  

we concl uded t hat  t he wr i t  was pr oper ,  because t her e was no 

const i t ut i onal  or  st at ut or y basi s f or  t he count y j udge' s or der ,  

and t he har m was i nher ent  i n t he s i t uat i on.   I d.  at  468.  

¶89 I n t he i nst ant  case,  we have al r eady hel d t hat  t her e 

was no basi s i n l aw f or  t he c i r cui t  cour t ' s  asser t i on of  

aut hor i t y over  t he Di st r i ct  i n t hese ci r cumst ances.   We hol d,  as 

i n Lynch,  t hat  t he pot ent i al  ext r aor di nar y har m t o t he Di st r i ct  

i s  i nher ent  i n t he spect er  of  i nt er f er ence by t he cour t s.   The 

Di st r i ct  woul d be f aced not  onl y  wi t h t he cost s  of  any cont i nued 

educat i onal  ser vi ces or der ed by t he c i r cui t  cour t  but  al so t he 

pr ospect  t hat  such cost s woul d i nt er f er e wi t h t he Di st r i ct ' s  

per f or mance of  i t s  dut i es i n l awf ul l y expel l i ng st udent s who 

endanger  t he heal t h and saf et y of  ot her s.   Thi s har dshi p i s 

i nher ent  i n t he c i r cui t  cour t ' s  act i ons.  

¶90 I n concl usi on,  we f i nd t hat  t he cour t  of  appeal s 

pr oper l y consi der ed t he f i ve cr i t er i a set  f or t h i n Dr essl er ,  and 

pr oper l y exer ci sed i t s di scr et i on i n f i ndi ng t hat  a super vi sor y 

wr i t  of  pr ohi bi t i on was war r ant ed i n t hi s case.  

I V.  CONCLUSI ON 

¶91 I n l i ght  of  t he f or egoi ng,  we hol d t hat  t he ci r cui t  

cour t  er r ed when i t  sought  t o obt ai n aut hor i t y over  t he Di st r i ct  

under  Wi s.  St at .  § 938. 45( 1) ( a) .   A school  di st r i ct  i s  not  a 

" per son"  as cont empl at ed i n t he st at ut e,  and i s t her ef or e 
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i ncapabl e of  cont r i but i ng t o t he del i nquency of  a mi nor .   

Addi t i onal l y,  a c i r cui t  cour t  may not  r equi r e a school  di st r i ct  

t o pr ovi de al t er nat i ve educat i onal  r esour ces t o a l awf ul l y 

expel l ed st udent  who i s st i l l  r esi di ng i n t he communi t y .   

Fi nal l y,  because t he ci r cui t  cour t  exceeded i t s aut hor i t y by 

or der i ng t he Di st r i ct  t o pr ovi de educat i onal  r esour ces t o M. T. ,  

t he wr i t  of  pr ohi bi t i on i ssued by t he cour t  of  appeal s was 

pr oper .  

 

By the Court.—The deci s i on and or der  of  t he cour t  of  

appeal s i s af f i r med.  
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¶92 N.  PATRI CK CROOKS,  J.    (dissenting).  Thi s case 

pr esent s t he quest i on of  whet her  a c i r cui t  cour t  has aut hor i t y,  

when exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on1 i n a del i nquency 

pr oceedi ng pur suant  t o Wi s.  St at .  ch.  938 ( 2007- 08) ,  t o or der  a 

school  di st r i ct  t o submi t  a pl an t o pr ovi de educat i onal  ser vi ces 

t o a st udent  expel l ed by t he di st r i ct  pur suant  t o Wi s.  St at .  

§ 120. 13( 1) ( c) . 2  Whi l e t he maj or i t y f ocuses on t he school  

di st r i ct ' s  power  t o expel  a j uveni l e, 3 t he scope of  a c i r cui t  

cour t ' s  st at ut or y aut hor i t y when exer ci s i ng i t s j uveni l e cour t  

j ur i sdi ct i on,  pur suant  t o Wi s.  St at .  ch.  938,  i s t he pr oper  

f ocus t o r esol ve t hi s i ssue.     

¶93 I n enact i ng t he 1996 Juveni l e Just i ce Code, 4 t he 

l egi s l at ur e expl i c i t l y  conveyed i t s i nt ent  t o gi ve c i r cui t  

cour t s ampl e aut hor i t y t o i ssue di sposi t i ons t o ef f ect uat e t he 

Code' s pur poses,  one of  whi ch i s t o " equi p j uveni l e of f ender s 

                                                 
1 The t er m " cour t , "  as used i n t he Juveni l e Just i ce Code,  

r ef er s t o t he c i r cui t  cour t  " assi gned t o exer ci se j ur i sdi ct i on 
under  [ Wi s.  St at .  ch.  938] . "   Wi s.  St at .  § 938. 02( 2m) .   
Si mi l ar l y,  when I  r ef er  t o t he c i r cui t  cour t  i n t hi s di ssent ,  I  
am r ef er r i ng t o t he c i r cui t  cour t  exer ci s i ng j uveni l e cour t  
j ur i sdi ct i on pur suant  t o Wi s.  St at .  ch.  938.     

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

3 I n t hi s case,  M. T.  was t he j uveni l e whom t he ci r cui t  cour t  
adj udged del i nquent .  

4 Wi s.  St at .  ch.  938.   The Juveni l e Just i ce Code was enact ed 
on November  17,  1995,  and t ook ef f ect  on Jul y 1,  1996,  1995 
Wi sconsi n Act  77,  and was amended t her eaf t er .  
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wi t h compet enci es t o l i ve r esponsi bl y and pr oduct i vel y. " 5  Thi s 

i ncl udes t he ci r cui t  cour t ' s  aut hor i t y t o cr af t  appr opr i at e 

di sposi t i onal  or der s f r om " a myr i ad of  al t er nat i ves"  t o car r y 

out  a pr i mar y obj ect i ve of  t he Juveni l e Just i ce Code:  

r ehabi l i t at i on. 6  The Code expl i c i t l y  aut hor i zes t he c i r cui t  

cour t  t o pl an f or  and or gani ze t he pr ovi s i on of  educat i onal  

ser vi ces t o a j uveni l e adj udged del i nquent . 7  The Juveni l e 

Just i ce Code al so put s emphasi s on account abi l i t y  and pr ot ect i on 

of  t he publ i c. 8   

¶94 The maj or i t y di mi ni shes t he si gni f i cant  ef f ect  t hat  

t he 1996 Juveni l e Just i ce Code had on a c i r cui t  cour t ' s  

aut hor i t y when exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on.   The 

maj or i t y er r s i n concl udi ng t hat  " t he di sput e her e boi l s down t o 

whet her  t he l egi s l at ur e has modi f i ed t he st at ut es so t hat  

expul s i on t oday does not  mean t he same as i t  meant  i n t he 

past  .  .  . " ——i n ot her  wor ds,  t hat  t he Juveni l e Just i ce Code of  

1996 di d not  ser ve t o expand t he ci r cui t  cour t ' s  aut hor i t y.   

Maj or i t y op. ,  ¶39.   I  t ake i ssue wi t h t he maj or i t y ' s f ai l ur e t o 

r ecogni ze t hat  t he 1996 Juveni l e Just i ce Code ef f ect ed a sea 

                                                 
5 Wi s.  St at .  § 938. 01( 2) .   See al so Wi s.  St at .  § 938. 355( 1)  

( " The di sposi t i on shal l  empl oy t hose means necessar y t o pr omot e 
t he obj ect i ves under  s.  938. 01. " ) .  

6 St at e v.  Hezzi e R. ,  219 Wi s.  2d 848,  873,  875- 76,  580 
N. W. 2d 660 ( 1998) .  

7 See Wi s.  St at .  §§ 938. 33( 1) ( e) ,  938. 34( 7d) ( a) 1. ;  
938. 355( 1) .  

8 See Wi s.  St at .  § 938. 01( 2) .  
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change i n c i r cui t  cour t s '  aut hor i t y when exer ci s i ng t hei r  

j uveni l e cour t  j ur i sdi ct i on.      

¶95 The Juveni l e Just i ce St udy Commi t t ee ( JJSC) ,  gi ven t he 

t ask of  maki ng r ecommendat i ons t o i mpr ove t he Chi l dr en' s Code,  

expl ai ned i n a l et t er  i nt r oduci ng i t s r epor t  t o t he gover nor  and 

t he l egi s l at ur e t hat  t he Juveni l e Just i ce Code woul d 

r evol ut i oni ze t he way t hat  c i r cui t  cour t s deal  wi t h j uveni l e 

cr i me:  

The accompanyi ng r ecommendat i ons wi l l  s i gni f i cant l y 
change t he way Wi sconsi n t r eat s young l awbr eaker s.   
Per sonal  account abi l i t y  and communi t y pr ot ect i on wi l l  
j oi n of f ender  r ehabi l i t at i on as t he pr i mar y obj ect i ves 
of  Wi sconsi n' s j uveni l e j ust i ce syst em.   Such a 
bal anced appr oach i s t he most  ef f ect i ve way t o r espond 
t o j uveni l e cr i me. 9 

I n i t s r epor t ,  t he JJSC expl ai ned t hat  t he Juveni l e Just i ce Code 

woul d " [ r ] eor gani ze and expand di sposi t i on and sanct i on opt i ons 

f or  j uveni l e cour t s and casewor ker s. " 10  The JJSC r ecommended 

t hat  t he " di sposi t i ons be r eor gani zed i nt o t he f ol l owi ng 

cat egor i es, "  i ncl udi ng " t r eat ment  and educat i on, "  and " t he 

cr eat i on of  t he f ol l owi ng new 

di sposi t i ons:  .  .  .  [ p] ar t i c i pat i on i n an educat i onal  pr ogr am 

t hat  i s desi gned t o det er  f ut ur e del i nquent  behavi or  .  .  .  [ and]  

[ p] ar t i c i pat i on i n a day t r eat ment  pr ogr am i f  t he j uveni l e has 

speci al i zed educat i onal  needs. " 11  The JJSC' s r epor t  l eaves no 

doubt  t hat  t he 1996 Juveni l e Just i ce Code has expanded t he 

                                                 
9 Juveni l e Just i ce St udy Commi t t ee,  Juveni l e Just i ce:  A 

Wi sconsi n Bl uepr i nt  f or  Change ( Jan.  1995) .  

10 I d.  at  16 ( emphasi s added) .  

11 I d.  at  16- 17.  



No.   2009AP2845- W. npc 

 

4 
 

ci r cui t  cour t ' s  aut hor i t y t o devel op a wi de r ange of  

di sposi t i ons t o t ackl e j uveni l e cr i me ef f ect i vel y.   The maj or i t y  

er r s i n f r ami ng i t s anal ysi s ar ound a hol l ow r eadi ng of  t he 

Juveni l e Just i ce Code.         

¶96 Accor di ng t o t he school  di st r i ct  and t he maj or i t y,  t he 

c i r cui t  cour t ' s  exer ci se of  i t s  aut hor i t y conf l i c t s wi t h a 

school  di st r i ct ' s  power  t o expel  a st udent  i f  t he c i r cui t  cour t  

or der s t he school  di st r i ct  t o pr ovi de educat i onal  ser vi ces t o 

such a j uveni l e. 12  Even i f  t her e i s such a conf l i c t ,  I  am 

convi nced t hat  t he c i r cui t  cour t ' s  aut hor i t y pr evai l s.   The 

school  di st r i ct  does have t he power  t o expel  a s t udent ,  but  t hat  

power  does not  r el i eve i t  of  i t s  obl i gat i ons t o pr ovi de 

educat i onal  ser v i ces,  i f  a c i r cui t  cour t  or der s t he school  

di st r i ct  t o do so f or  a j uveni l e i t  has adj udged del i nquent . 13   

¶97 I n t hi s case,  t he Dane Count y Ci r cui t  Cour t ,  t he 

Honor abl e Davi d T.  Fl anagan pr esi di ng,  exer ci s i ng i t s j uveni l e 

cour t  j ur i sdi ct i on,  appr opr i at el y used i t s  aut hor i t y i n or der i ng 

t he Madi son Met r opol i t an School  Di st r i ct  ( MMSD)  t o submi t  a pl an 

t o pr ovi de some r easonabl e educat i onal  ser vi ces t o t he j uveni l e 

adj udged del i nquent ,  M. T. ,  i n what ever  manner  MMSD det er mi ned 

was appr opr i at e.   The ci r cui t  cour t  di d not ,  i n any manner ,  

modi f y or  set  asi de MMSD' s deci s i on t o expel  t hi s j uveni l e.       

                                                 
12 Compar e Wi s.  St at .  ch.  938,  wi t h Wi s.  St at .  

§ 120. 13( 1) ( c) .  

13 Wi s.  St at .  §§ 120. 12( 18) ,  938. 33( 1) ( e) ,  938. 34( 7d) ( a) 1. ,  
938. 355( 1) .  
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¶98 Unl i ke t he maj or i t y,  I  do not  bel i eve we shoul d 

di mi ni sh t he c i r cui t  cour t ' s  aut hor i t y under  t he 1996 Juveni l e 

Just i ce Code.   I  woul d adher e t o t he Wi sconsi n Legi s l at ur e' s 

c l ear l y expr essed i nt ent  i n enact i ng t hat  Code t o pr ovi de 

ci r cui t  cour t s wi t h t he necessar y aut hor i t y t o f ashi on 

appr opr i at e and ef f ect i ve di sposi t i ons f or  j uveni l es adj udged 

del i nquent .   I  woul d hol d t hat  a c i r cui t  cour t  has aut hor i t y,  

when exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on i n a del i nquency 

pr oceedi ng,  t o or der  a school  di st r i ct  t o submi t  a pl an t o 

pr ovi de educat i onal  ser vi ces t o a st udent  expel l ed by t he 

di st r i ct .    

¶99 I ,  t her ef or e,  r espect f ul l y di ssent .  

I  

¶100 Thi s case i s r esol ved pr oper l y  by har moni zi ng t he 

ci r cui t  cour t ' s  aut hor i t y t o cr eat e a di sposi t i on f or  a j uveni l e 

adj udged del i nquent ,  pur suant  t o Wi s.  St at .  ch.  938,  wi t h t he 

school  di st r i ct ' s  power  t o expel  a j uveni l e pur suant  t o Wi s.  

St at .  § 120. 13( 1) ( c) .   Because i t  i s  t he ext ent  of  t he c i r cui t  

cour t ' s  aut hor i t y when exer ci s i ng i t s j uveni l e cour t  

j ur i sdi ct i on t hat  i s bei ng quest i oned i n t hi s case,  my f ocus i s 

on i nt er pr et i ng t he scope of  t he c i r cui t  cour t ' s  aut hor i t y.  

¶101 When i nt er pr et i ng a st at ut e,  t hi s cour t  st r i ves t o 

gi ve ef f ect  t o t he l egi s l at ur e' s i nt ent ,  as expr essed t hr ough 

t he st at ut or y l anguage,  i ncl udi ng t he scope,  cont ext ,  and 

pur pose of  t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Cnt y. ,  2004 WI  58,  ¶¶44,  48,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   " [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  
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i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es;  and r easonabl y,  t o avoi d absur d or  unr easonabl e 

r esul t s. "   I d. ,  ¶46.   Thi s cour t  al so st r i ves " t o gi ve 

r easonabl e ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   

I d.   As t he r el evant  pr ovi s i ons of  Wi s.  St at .  ch.  938 deal  wi t h 

t he same subj ect  mat t er ,  t hi s cour t  must  i nt er pr et  t hese 

pr ovi s i ons i n par i  mat er i a,  " i n a manner  t hat  har moni zes t hem i n 

or der  t o gi ve each f ul l  f or ce and ef f ect . "   McDonough v.  Dep' t  

of  Wor kf or ce Dev. ,  227 Wi s.  2d 271,  279- 80,  595 N. W. 2d 686 

( 1999)  ( quot i ng St at e v.  Aar on D. ,  214 Wi s.  2d 56,  66,  571 

N. W. 2d 399 ( Ct .  App.  1997) ) .   

¶102 The l anguage of  t he 1996 Juveni l e Just i ce Code 

expr essl y pr ovi des i t s i nt ent  and pur poses.   The l egi s l at ur e 

began by expl ai ni ng t hat  " ' [ t ] he Juveni l e Just i ce Code' ,  [ ]  

shal l  be l i ber al l y const r ued i n accor dance wi t h t he obj ect i ves 

expr essed i n t hi s sect i on. "   Wi s.  St at .  § 938. 01( 1) .   The 

l egi s l at ur e expl ai ned t he r el evant  obj ect i ves as f ol l ows:  

I t  i s  t he i nt ent  of  t he l egi s l at ur e t o pr omot e a 
j uveni l e j ust i ce syst em capabl e of  deal i ng wi t h t he 
pr obl em of  j uveni l e del i nquency,  a syst em whi ch wi l l  
pr ot ect  t he communi t y,  i mpose account abi l i t y  f or  
v i ol at i ons of  l aw and equi p j uveni l e of f ender s wi t h 
compet enci es t o l i ve r esponsi bl y and pr oduct i vel y.  To 
ef f ect uat e t hi s i nt ent ,  t he l egi s l at ur e decl ar es t he 
f ol l owi ng t o be equal l y i mpor t ant  pur poses of  t hi s 
chapt er :  

 .  .  .   

( c)  To pr ovi de an i ndi v i dual i zed assessment  of  each 
al l eged and adj udi cat ed del i nquent  j uveni l e,  i n or der  
t o pr event  f ur t her  del i nquent  behavi or  t hr ough t he 
devel opment  of  compet ency i n t he j uveni l e of f ender ,  so 
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t hat  he or  she i s mor e capabl e of  l i v i ng pr oduct i vel y 
and r esponsi bl y i n t he communi t y.  

 .  .  .   

( f )  To r espond t o a j uveni l e of f ender ' s needs f or  car e 
and t r eat ment ,  consi st ent  wi t h t he pr event i on of  
del i nquency,  each j uveni l e' s best  i nt er est  and 
pr ot ect i on of  t he publ i c,  by al l owi ng t he cour t  t o 
ut i l i ze t he most  ef f ect i ve di sposi t i onal  opt i on.  

Wi s.  St at .  § 938. 01( 2) .  

¶103 To ef f ect uat e t hese pur poses,  t he l egi s l at ur e 

aut hor i zed ci r cui t  cour t s t o dr aw upon t he r esour ces pr ovi ded by 

ot her  agenci es and ent i t i es t o devel op an appr opr i at e 

di sposi t i onal  or der ,  af t er  i t  has adj udged a j uveni l e 

del i nquent .   For  exampl e,  t he c i r cui t  cour t  i s  r equi r ed t o 

desi gnat e an agency14 t o submi t  a r epor t  about  t he j uveni l e 

adj udged t o be del i nquent  bef or e t he cour t  i mposes a 

di sposi t i on.   Wi s.  St at .  § 938. 33( 1) .   Thi s r epor t  i ncl udes,  

among ot her  t hi ngs,  " [ a]  pl an f or  t he pr ovi s i on of  educat i onal  

ser vi ces t o t he j uveni l e,  pr epar ed af t er  consul t at i on wi t h t he 

st af f  of  t he school  i n whi ch t he j uveni l e i s enr ol l ed or  t he 

l ast  school  i n whi ch t he j uveni l e was enr ol l ed. "   Wi s.  St at .  

§ 938. 33( 1) ( e) .   As par t  of  t hei r  dut i es,  school  di st r i ct s ar e 

r equi r ed t o be i nvol ved i n pr ovi di ng educat i onal  ser vi ces t o 

j uveni l es adj udged del i nquent  when or der ed t o do so by a c i r cui t  

cour t  exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on.   School  

di st r i ct s must  " [ c] oor di nat e and pr ovi de f or  cont i nui t y of  

                                                 
14 The agency t hat  i s di r ect ed t o cr eat e t hi s r epor t  i s  

def i ned as " t he depar t ment ,  a count y depar t ment  or  a l i censed 
chi l d wel f ar e agency. "   Wi s.  St at .  § 938. 38( 1) ( a) .   I n t hi s 
case,  f or  exampl e,  t he r epor t  was cr eat ed by t he Dane Count y 
Depar t ment  of  Human Ser vi ces ( DCDHS) .   
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educat i onal  pr ogr ammi ng f or  pupi l s r ecei v i ng educat i onal  

ser vi ces as t he r esul t  of  a cour t  or der  under  s.  48. 345 ( 12)  or  

938. 34 ( 7d)  .  .  .  . "   Wi s.  St at .  § 120. 12( 18) .    

¶104 The l egi s l at ur e has cl ear l y gi ven t he ci r cui t  cour t  

t he di scr et i on and t he t ool s t o devel op an appr opr i at e 

di sposi t i on,  i ncl udi ng or der i ng t he pr ovi s i on of  educat i onal  

ser vi ces.   I n addi t i on t o many ot her  opt i ons l i s t ed i n t he 

st at ut e,  t he c i r cui t  cour t  may " or der  t he j uveni l e t o at t end any 

of  t he f ol l owi ng:  [ ]  A nonr esi dent i al  educat i onal  pr ogr am,  

i ncl udi ng a pr ogr am f or  chi l dr en at  r i sk under  s.  118. 153,  

pr ovi ded by t he school  di st r i ct  i n whi ch t he j uveni l e r esi des. "  

Wi s.  St at .  § 938. 34( 7d) ( a) 1.   The l egi s l at ur e' s  di r ect i ve t hat  

" [ t ] he di sposi t i on shal l  empl oy t hose means necessar y t o pr omot e 

t he obj ect i ves under  s.  938. 01"  r ecogni zes t he br eadt h of  t he 

c i r cui t  cour t ' s  aut hor i t y t o cr af t  an appr opr i at e di sposi t i onal  

or der  f or  each j uveni l e adj udged del i nquent ,  i n or der  t o f ul f i l l  

t he pur poses of  t he Juveni l e Just i ce Code.   Wi s.  St at .  

§ 938. 355( 1) .  

¶105 These pr ovi s i ons,  when r ead t oget her ,  pr ovi de expr ess 

st at ut or y aut hor i t y t o a c i r cui t  cour t  t o or der  a school  

di st r i ct  t o cr eat e a pl an t o pr ovi de some r easonabl e educat i onal  

ser vi ces t o a j uveni l e adj udged del i nquent ,  consi st ent  wi t h t he 

di sposi t i on t hat  t he c i r cui t  cour t  has det er mi ned i s 

appr opr i at e.   The 1996 Juveni l e Just i ce Code expr ess l y 

aut hor i zes a c i r cui t  cour t  t o or der  t he pr ovi s i on of  educat i onal  

ser vi ces as one of  t he " myr i ad of  al t er nat i ves"  at  t he c i r cui t  

cour t ' s  di sposal ,  and pr ovi di ng educat i onal  ser vi ces i s 
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consi st ent  wi t h t he Code' s obj ect i ves,  whi ch i ncl ude 

r ehabi l i t at i on of  j uveni l es.   Hezzi e R. ,  219 Wi s.  2d at  873,  

875- 76.   The quest i on i s:  does a school  di st r i ct ' s  power  t o 

expel  a st udent  l i mi t  t hi s aut hor i t y?  I  am sat i sf i ed t hat  i t  

does not .  

¶106 Af t er  one school  di st r i ct  expel s a st udent ,  anot her  

school  di st r i ct  may not  be r equi r ed t o enr ol l  an expel l ed 

st udent . 15  However ,  when a c i r cui t  cour t  exer ci s i ng i t s j uveni l e 

cour t  j ur i sdi ct i on adj udges t hat  j uveni l e t o be del i nquent ,  Wi s.  

St at .  ch.  120 envi s i ons t hat  a school  di st r i ct ' s  obl i gat i ons may 

change.   Speci f i cal l y,  Wi s.  St at .  § 120. 12( 18)  obl i gat es t he 

school  di st r i ct  t o " [ c] oor di nat e and pr ovi de f or  cont i nui t y of  

educat i onal  pr ogr ammi ng f or  pupi l s r ecei v i ng educat i onal  

ser vi ces as t he r esul t  of  a cour t  or der  under  s.  48. 345 ( 12)  or  

938. 34 ( 7d) . "   Ther e i s no except i on f r om t hi s pr ovi s i on f or  a 

j uveni l e who has been expel l ed.         

¶107 Wher e t hi s cour t  i s  pr esent ed wi t h a pot ent i al  

conf l i c t  bet ween t he j udi c i al  br anch' s st at ut or y aut hor i t y and 

t he execut i ve br anch' s at t empt  t o enf or ce what  i t  bel i eves t o be 

i t s st at ut or y power s,  t hi s cour t  wi l l  appr opr i at el y uphol d t he 

j udi c i al  br anch' s st at ut or y aut hor i t y appl y i ng const i t ut i onal  

separ at i on of  power s pr i nci pl es.   See,  e. g. ,  Raci ne Cnt y.  v.  

I nt ' l  Ass' n of  Machi ni st s and Aer ospace Wor ker s Di st .  10,  2008 

WI  70,  ¶17,  310 Wi s.  2d 508,  751 N. W. 2d 312.   I n Raci ne Count y,  

a uni on f i l ed a gr i evance agai nst  Raci ne Count y and Kevi n Van 

                                                 
15 See Wi s.  St at .  § 120. 13( 1) ( f )  ( " No school  boar d i s 

r equi r ed t o enr ol l  a pupi l  dur i ng t he t er m of  hi s or  her  
expul s i on f r om anot her  school  di st r i ct . " ) .    
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Kampen ( Van Kampen) ,  t he Raci ne Count y Fami l y Cour t  Commi ssi oner  

and t he Di r ect or  of  Fami l y Cour t  Counsel i ng Ser vi ces at  t he 

t i me,  af t er  Van Kampen ent er ed i nt o ser vi ce cont r act s wi t h 

r et i r ed empl oyees t o f i l l  bar gai ni ng uni t  posi t i ons.   I d. ,  ¶¶2,  

4- 6.   The ar bi t r at or  assi gned t o r esol ve t he gr i evance r ul ed i n 

f avor  of  t he uni on,  concl udi ng t hat  Van Kampen' s act i ons 

v i ol at ed a col l ect i ve bar gai ni ng agr eement .   I d. ,  ¶7.   The 

ar bi t r at or  or der ed Raci ne Count y t o " cease and desi st  f r om 

cont i nui ng exi st i ng Ser vi ce Agr eement s or  [ f r om]  ent er i ng i nt o 

new Agr eement s whi ch di spl ace[ d]  .  .  .  bar gai ni ng uni t  

posi t i ons .  .  .  . "   I d.    

¶108 Thi s cour t  concl uded t hat  t he ar bi t r at or ,  gi v i ng 

def er ence t o t he execut i ve br anch' s c l ai med st at ut or y aut hor i t y,  

exceeded her  aut hor i t y by i nvadi ng and over r i di ng Van Kampen' s  

st at ut or y aut hor i t y as an agent  of  t he j udi c i ar y.   I d. ,  ¶¶2- 3,  

17.   We concl uded t hat  t he execut i ve br anch' s exer ci se of  i t s  

c l ai med st at ut or y aut hor i t y " cannot  t r ump such st at ut or y,  

j udi c i al  br anch aut hor i t y because doi ng so woul d v i ol at e 

separ at i on of  power s pr i nci pl es. "   I d. ,  ¶17.   Si mi l ar l y,  I  am 

sat i sf i ed t hat  i n t hi s case,  t he school  di st r i ct ' s  c l ai med 

st at ut or y aut hor i t y,  as par t  of  t he execut i ve br anch,  does not  

t r ump t he ci r cui t  cour t ' s  st at ut or y aut hor i t y when exer ci s i ng 

i t s j uveni l e cour t  j ur i sdi ct i on.   To r ul e ot her wi se woul d be 

vi ol at i ve of  separ at i on of  power s pr i nci pl es her e.  

¶109 Ther ef or e,  I  concl ude t hat  a c i r cui t  cour t ,  when 

exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on,  has t he st at ut or y 

aut hor i t y t o or der  a school  di st r i ct  t o pr ovi de some t ype of  
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r easonabl e educat i onal  ser vi ces t o a j uveni l e adj udged 

del i nquent ,  whet her  or  not  t he school  di st r i ct  has expel l ed t hat  

j uveni l e.     

I I  

¶110 I  am al so convi nced t hat ,  i n t hi s case,  t he ci r cui t  

cour t ,  exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on,  act ed wi t hi n 

i t s st at ut or y aut hor i t y,  and appr opr i at el y exer ci sed i t s 

aut hor i t y and di scr et i on,  by or der i ng MMSD t o cr eat e a pl an t o 

pr ovi de some r easonabl e educat i onal  ser vi ces t o M. T.   

¶111 I t  i s  c l ear  f r om t he r ecor d t hat  t hr oughout  t he 

pr oceedi ngs,  t he c i r cui t  cour t  was concer ned about ,  and f ocused 

on,  ensur i ng t hat  M. T.  cont i nue wi t h hi s educat i on as par t  of  

t he di sposi t i on t hat  t he c i r cui t  cour t  i mposed.   Thi s began wi t h 

t he i nf or mat i on pr esent ed by t he Dane Count y Depar t ment  of  Human 

Ser vi ces ( DCDHS)  t o t he c i r cui t  cour t  i n DCDHS' s j uveni l e 

del i nquency assessment / r epor t  ( DCDHS' s r epor t ) .   The r epor t  

not ed M. T. ' s past  pr obl ems i n school ,  and al so hi s " desi r e t o be 

on a basket bal l  t eam and t o get  back on t r ack i n school . "   At  

t he di sposi t i on hear i ng,  t he c i r cui t  cour t  s t at ed t hat  i t s 

pr i mar y concer n was get t i ng M. T.  some educat i onal  ser vi ces on a 

r egul ar  basi s,  whi l e he was under  t he c i r cui t  cour t ' s  

super vi s i on.   

¶112 The ci r cui t  cour t  wor ked wi t h DCDHS and MMSD i n an 

at t empt  t o l ocat e some educat i onal  ser vi ces f or  M. T. ,  but  was 

unsuccessf ul .   The ci r cui t  cour t  not ed t hat  MMSD woul d be 

r equi r ed t o pr ovi de M. T.  wi t h educat i onal  ser vi ces,  i f  t he 

c i r cui t  cour t  r emoved hi m f r om hi s home and pl aced hi m i n t he 
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Dane Count y Juveni l e Shel t er  or  i n a det ent i on f aci l i t y  such as 

t he Dane Count y Juveni l e Det ent i on Cent er .   However ,  t he c i r cui t  

cour t  st at ed t hat  r emoval  f r om hi s home was " a dr ast i c st ep, "  

whi ch i t  concl uded was not  appr opr i at e i n t hi s case. 16  Thi s 

concl usi on i s consi st ent  wi t h DCDHS' s r ecommendat i on i n i t s 

r epor t  t o t he c i r cui t  cour t .    

¶113 Af t er  consi der i ng al l  of  t he avai l abl e opt i ons,  t he 

c i r cui t  cour t  or der ed MMSD t o submi t  " a pl an t o pr ovi de 

f or t hwi t h educat i onal  ser vi ces,  not  l ess t han t hose pr ovi ded i n 

t he Dane Count y Juveni l e Det ent i on Cent er ,  t o [ M. T. ]  at  what ever  

l ocat i on and i n what ever  manner  t he Di st r i ct  deems t o be saf e 

and educat i onal l y appr opr i at e. "   The ci r cui t  cour t  di d not  

r evi ew,  modi f y or  set  asi de MMSD' s expul s i on or der ,  and not ed 

t hat  i t  " of f er [ ed]  no cr i t i c i sm of  t he deci s i on of  MMSD t o expel  

[ M. T. ]  nor  [ di d t he c i r cui t  cour t ]  suggest  t hat  t he Di st r i ct  

l acked a pr oper ,  l awf ul  basi s t o do so. "   The ci r cui t  cour t  

or der ed MMSD t o devel op i t s own pl an,  i nst ead of  or der i ng MMSD 

t o pr ovi de t he exact  educat i onal  ser vi ces t hat  t he c i r cui t  cour t  

deemed appr opr i at e.   Thi s measur ed appr oach i ndi cat es t hat  t he 

                                                 
16 Usi ng pl acement  out si de of  t he j uveni l e' s home as a means 

t o pr ovi de educat i onal  ser vi ces,  ei t her  bef or e or  af t er  a 
f i ndi ng of  del i nquency,  i s i nappr opr i at e f or  sever al  r easons.   
I n t hi s case,  t he r ecor d does not  show t hat  t he c i r cui t  cour t  
made any of  t he f i ndi ngs r equi r ed i n or der  t o hol d a j uveni l e i n 
physi cal  cust ody bef or e such a f i ndi ng of  del i nquency.   See Wi s.  
St at .  § 938. 205.   Addi t i onal l y,  pl acement  i n a j uveni l e 
det ent i on f aci l i t y  woul d not  have ser ved t o pr ovi de educat i onal  
ser vi ces t o M. T.  f or  t he per i od of  hi s expul s i on because 
pl acement  i n a det ent i on f aci l i t y  may not  be f or  mor e t han 30 
t ot al  days af t er  a j uveni l e i s adj udged del i nquent .   Wi s.  St at .  
§ 938. 34( 3) ( f ) .  
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ci r cui t  cour t  t ook MMSD' s deci s i on t o expel  M. T.  i nt o account ,  

and sought  t o pr ovi de MMSD wi t h maxi mum f l exi bi l i t y  t o come up 

wi t h a pl an t hat  woul d bal ance t he need t o pr ovi de educat i onal  

ser vi ces wi t h ot her  compet i ng concer ns such as saf et y and cost .   

The ci r cui t  cour t  appr opr i at el y  exer ci sed i t s  aut hor i t y and 

di scr et i on wi t hi n i t s st at ut or y aut hor i t y by or der i ng MMSD t o 

devel op a pl an t o pr ovi de some r easonabl e educat i onal  ser vi ces 

t o M. T.  

I I I  

¶114 I n comi ng t o a cont r ar y r esul t ,  t he maj or i t y f ai l s  t o 

pr oper l y har moni ze Wi s.  St at .  ch.  120 wi t h Wi s.  St at .  ch.  938.   

I nst ead,  t he maj or i t y spends f i ve pages and f our t een par agr aphs 

concl udi ng t hat  Wi s.  St at .  § 938. 45 appl i es onl y t o nat ur al  

per sons,  not  school  di st r i ct s.   Thi s i s t ot al l y unnecessar y 

because t he ci r cui t  cour t  expl ai ned i n i t s r epl y br i ef  t o t hi s 

cour t  t hat  i t  " no l onger  c l ai ms Wi s.  St at .  § 938. 45 as a 

s i gni f i cant  basi s f or  i t s  aut hor i t y. "   Pet ' r s Repl y Br .  at  7 

( some wor ds capi t al i zed i n or i gi nal ) .   The at t or neys f or  t he 

c i r cui t  cour t  ar gue t hat  t he s t r ongest  aut hor i t i es suppor t i ng 

t he cour t ' s  pos i t i on ar e t he r el evant  por t i ons of  Wi s.  St at .  

§ 120. 12( 18) ,  § 938. 01( 1) - ( 2) ,  § 938. 33( 1) ( e) ,  

§ 938. 34( 7d) ( a) 1. ,  and § 938. 355( 1)  di scussed her ei n.   I  

concl ude t hat  a pr oper  appl i cat i on of  t hese st at ut or y sect i ons 

pr ovi des t he ci r cui t  cour t  wi t h c l ear  aut hor i t y.   See supr a ¶¶9-

18.    

¶115 The maj or i t y spends much of  i t s  anal ysi s on whet her ,  

under  Wi s.  St at .  ch.  120,  a school  di st r i ct  i s  r equi r ed t o 
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pr ovi de educat i onal  ser vi ces t o an expel l ed st udent .   I  am 

sat i sf i ed t hat  pur suant  t o Wi s.  St at .  ch.  120 a school  di st r i ct  

i s  not  r equi r ed t o pr ovi de educat i onal  ser vi ces t o al l  expel l ed 

st udent s,  but  t her e i s not hi ng i n t hat  chapt er ,  Wi s.  St at .  ch.  

938,  or  i n t hi s cour t ' s  pr ecedent  t hat  abr ogat es a c i r cui t  

cour t ' s  aut hor i t y under  Wi s.  St at .  ch.  938 and Wi s.  St at .  ch.  

120,  t o or der  a school  di st r i ct  t o pr ovi de such ser vi ces t o a 

par t i cul ar  j uveni l e adj udged del i nquent .   The maj or i t y t r eat s 

t he school  di st r i ct ' s  power  t o expel  st udent s as an unqual i f i ed 

power  t hat ,  once exer ci sed,  r el i eves i t  of  any ot her  obl i gat i ons 

r egar di ng t hat  j uveni l e.   Wi sconsi n St at .  § 120. 13( 1) ( c)  cannot  

be r ead so br oadl y,  nor  shoul d t he c i r cui t  cour t ' s  aut hor i t y 

under  t he 1996 Juveni l e Just i ce Code be r ead so nar r owl y.    

¶116 The maj or i t y al so r el i es on an er r or  i n l ogi c t o r each 

i t s concl usi on t hat  a school  di st r i ct ' s  power  t o expel  i s  an 

unl i mi t ed power  t hat  al l ows i t  t o r ef use t o pr ov i de educat i onal  

ser vi ces t o such a j uveni l e unl ess and unt i l  i t  deci des 

ot her wi se.   For  t hi s bol d pr oposi t i on t he maj or i t y quot es Wi s.  

St at .  § 120. 13,  a pr evi ous ver si on of  t hi s st at ut e,  and St at e ex 

r el .  Dr esser  v.  Di st r i ct  Boar d of  School  Di st r i ct  No.  1,  135 

Wi s.  619,  116 N. W.  232 ( 1908) .   The pr emi se i n Dr esser ,  whi ch 

was deci ded wel l  bef or e t he ef f ect i ve dat e of  t he Juveni l e 

Just i ce Code i n 1996,  was t hat  a c i r cui t  cour t  coul d not  or der  a 

school  di st r i ct  t o r ei nst at e suspended st udent s unl ess t he 

school  di st r i ct  abused i t s di scr et i on i n suspendi ng t hose 

st udent s.   I d.  at  627- 28.   I t  had not hi ng t o do wi t h a c i r cui t  

cour t ' s  aut hor i t y t o r equi r e t he pr ovi s i on of  some r easonabl e 
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educat i onal  ser v i ces,  out s i de of  school  pr emi ses,  t o an expel l ed 

st udent  who has been adj udged del i nquent .   Thus,  Dr esser  i s 

i nappl i cabl e i n t hi s case,  wher e t he ci r cui t  cour t  di d not  

r ever se or  modi f y MMSD' s expul s i on or der ,  but  r at her  

appr opr i at el y exer ci sed i t s aut hor i t y and di scr et i on t o or der  

MMSD t o cr eat e a pl an t o pr ovi de M. T.  wi t h some r easonabl e 

educat i onal  ser vi ces.   The 1996 Juveni l e Just i ce Code cl ear l y 

pr ovi des ci r cui t  cour t s exer ci s i ng j uveni l e cour t  j ur i sdi ct i on 

wi t h ext ensi ve addi t i onal  power s and aut hor i t y whi ch such cour t s  

di d not  have i n 1908.  

I V 

¶117 Whi l e I  bel i eve i t  i s  i mpor t ant  t o addr ess t he scope 

of  t he c i r cui t  cour t ' s  aut hor i t y when exer ci s i ng i t s j uveni l e 

cour t  j ur i sdi ct i on,  i t  was,  I  am sat i sf i ed,  i nappr opr i at e f or  

t he cour t  of  appeal s t o i ssue a wr i t  of  pr ohi bi t i on her e,  a t ype 

of  super vi sor y wr i t .   See St at e ex r el .  Dr essl er  v.  Ci r cui t  

Cour t  f or  Raci ne Cnt y. ,  163 Wi s.  2d 622,  630,  472 N. W. 2d 532 

( Ct .  App.  1991) .   " A super vi sor y wr i t  ' i s consi der ed an 

ext r aor di nar y and dr ast i c r emedy t hat  i s t o be i ssued onl y upon 

some gr i evous exi gency. ' "   Kal al ,  271 Wi s.  2d 633,  ¶17 ( quot i ng 

Dr essl er ,  163 Wi s.  2d at  630) .   To obt ai n a super vi sor y wr i t ,  a 

pet i t i oner  must  est abl i sh t hat :  

( 1)  an appeal  i s  an i nadequat e r emedy;  ( 2)  gr ave 
har dshi p or  i r r epar abl e har m wi l l  r esul t ;  ( 3)  t he dut y 
of  t he t r i al  cour t  i s  pl ai n and i t  must  have act ed or  
i nt ends t o act  i n v i ol at i on of  t hat  dut y;  and ( 4)  t he 
r equest  f or  r el i ef  i s  made pr ompt l y and speedi l y.  

I d. ,  ¶17 ( quot i ng Bur net t  v.  Al t ,  224 Wi s. 2d 72,  96- 97,  589 

N. W. 2d 21 ( 1999) ) .   At  l east  t hr ee of  t hese r equi r ement s appear  
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not  t o be met  i n t hi s case,  s i nce an appeal  woul d seem t o 

pr ovi de an adequat e r emedy t o r esol ve t hi s i ssue,  gr ave har dshi p 

or  i r r epar abl e har m woul d not  r esul t ,  and t he ci r cui t  cour t ' s  

dut y was def i ni t el y not  pl ai n nor  was such dut y  bei ng or  about  

t o be cl ear l y v i ol at ed.    

 ¶118 I n i t s deci s i on t o i ssue a wr i t  of  pr ohi bi t i on,  t he 

cour t  of  appeal s st at ed si mpl y t hat  " t he i ssues r ai sed by t hi s 

appeal  can be mor e appr opr i at el y handl ed by wr i t  t han by 

appeal . "   Madi son Met r o.  Sch.  Di st .  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  No.  2009AP2845- W,  unpubl i shed or der  at  6 ( Wi s.  Ct .  App.  

June 30,  2010) .   I f  t he c i r cui t  cour t ' s  deci s i on r egar di ng M. T.  

was t aken as an appeal  but  was moot  by t hat  t i me,  t he cour t  of  

appeal s st i l l  coul d have addr essed t hi s s i gni f i cant  l egal  i ssue 

r egar di ng t he scope of  t he c i r cui t  cour t ' s  aut hor i t y.   The i ssue 

i s of  gr eat  publ i c i mpor t ance,  i t  woul d l i kel y r ecur  yet  evade 

r evi ew,  and i t s r esol ut i on i s necessar y t o gui de ci r cui t  cour t s.   

St at e v.  Jer emi ah C. ,  2003 WI  App 40,  ¶10,  260 Wi s.  2d 359,  659 

N. W. 2d 193.  

 ¶119 Ther e has al so not  been a showi ng what  gr ave har dshi p 

or  i r r epar abl e har m woul d r esul t  f r om t he ci r cui t  cour t ' s  

deci s i on.   I n i t s concl usi on t o t he cont r ar y,  t he cour t  of  

appeal s st at ed t hat  " [ w] hi l e pr ovi di ng educat i onal  ser vi ces i n 

t hi s s i ngl e case mi ght  not  pr esent  an ext r aor di nar y har dshi p,  

t he possi bi l i t y  t hat  t he school  di st r i ct  mi ght  be r equi r ed i n 

t he f ut ur e t o pr ovi de si mi l ar  educat i onal  ser vi ces t o an 

undet er mi ned number  of  expel l ed st udent s under  t he c i r cui t  

cour t ' s  i nt er pr et at i on of  t he r el evant  st at ut es sat i sf i es t hat  
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cr i t er i on. "   Madi son Met r o.  Sch.  Di st . ,  No.  2009AP2845- W,  at  6 

( emphasi s added) .   The maj or i t y concl udes t hat  " t he pot ent i al  

ext r aor di nar y har m t o t he Di st r i ct  i s  i nher ent  i n t he spect er  of  

i nt er f er ence by t he cour t s. "   Maj or i t y op. ,  ¶89.   I  concl ude 

t hat  nei t her  t he cour t  of  appeal s '  specul at i on r egar di ng t he 

i mpact  of  t he c i r cui t  cour t ' s  deci s i on,  nor  t he maj or i t y ' s 

specul at i on about  cour t  i nt er f er ence sat i sf i es t he r equi r ement  

of  a showi ng of  " gr ave har dshi p or  i r r epar abl e har m" ——a hi gh 

hur dl e.   See Kal al ,  271 Wi s.  2d 633,  ¶17 ( quot i ng Bur net t ,  224 

Wi s. 2d at  96- 97) .      

 ¶120 Even mor e compel l i ng:  t he c i r cui t  cour t ' s  dut y was 

cer t ai nl y not  pl ai n,  and t he ci r cui t  cour t  di d not  c l ear l y 

v i ol at e nor  was i t  about  t o v i ol at e t hat  dut y.   The maj or i t y 

gr eat l y over si mpl i f i es t he pl ai n dut y r equi r ement  i n i t s summar y 

concl usi on t hat  " [ t ] he c i r cui t  cour t ' s  dut y was pl ai n:  t o keep 

wi t hi n t he scope of  i t s  st at ut or y aut hor i t y. "   Maj or i t y op. ,  

¶84.   Obvi ousl y t he c i r cui t  cour t  must  act  wi t hi n i t s aut hor i t y.   

I  am sat i sf i ed based on t he st at ut or y pr ovi s i ons at  i ssue t hat  

t hat  i s  what  t he c i r cui t  cour t  di d her e.   The maj or i t y l acks 

aut hor i t y f or  i t s  posi t i on.   We have r ej ect ed pr evi ousl y an 

expansi ve i nt er pr et at i on of  t he pl ai n dut y r equi r ement  s i mi l ar  

t o t hat  advanced by t he maj or i t y her e,  concl udi ng t hat  i t  " woul d 

t r ansf or m t he wr i t  i nt o an al l - pur pose al t er nat i ve t o t he 

appel l at e r evi ew pr ocess. "   Kal al ,  271 Wi s.  2d 633,  ¶24.  

V 

¶121 Thi s case pr esent s t he quest i on of  whet her  a c i r cui t  

cour t  has aut hor i t y,  when exer ci s i ng i t s j uveni l e cour t  
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j ur i sdi ct i on i n a del i nquency pr oceedi ng pur suant  t o Wi s.  St at .  

ch.  938,  t o or der  a school  di st r i ct  t o submi t  a pl an t o pr ovi de 

educat i onal  ser v i ces t o a st udent  expel l ed by t he di st r i ct  

pur suant  t o Wi s.  St at .  § 120. 13( 1) ( c) .   Whi l e t he maj or i t y  

f ocuses on t he school  di st r i ct ' s  power  t o expel  a j uveni l e,  t he 

scope of  a c i r cui t  cour t ' s  st at ut or y aut hor i t y when exer ci s i ng 

i t s j uveni l e cour t  j ur i sdi ct i on,  pur suant  t o Wi s.  St at .  ch.  938,  

i s t he pr oper  f ocus t o r esol ve t hi s i ssue.     

¶122 I n enact i ng t he 1996 Juveni l e Just i ce Code,  t he 

l egi s l at ur e expl i c i t l y  conveyed i t s i nt ent  t o gi ve c i r cui t  

cour t s ampl e aut hor i t y t o i ssue di sposi t i ons t o ef f ect uat e t he 

Code' s pur poses,  one of  whi ch i s t o " equi p j uveni l e of f ender s 

wi t h compet enci es t o l i ve r esponsi bl y and pr oduct i vel y. " 17  Thi s 

i ncl udes t he ci r cui t  cour t ' s  aut hor i t y t o cr af t  appr opr i at e 

di sposi t i onal  or der s f r om " a myr i ad of  al t er nat i ves"  t o car r y 

out  a pr i mar y obj ect i ve of  t he Juveni l e Just i ce Code:  

r ehabi l i t at i on. 18  The Code expl i c i t l y  aut hor i zes t he c i r cui t  

cour t  t o pl an f or  and or gani ze t he pr ovi s i on of  educat i onal  

ser vi ces t o a j uveni l e adj udged del i nquent . 19  The Juveni l e 

Just i ce Code al so put s emphasi s on account abi l i t y  and pr ot ect i on 

of  t he publ i c. 20 

                                                 
17 Wi s.  St at .  § 938. 01( 2) .   See al so Wi s.  St at .  § 938. 355( 1)  

( " The di sposi t i on shal l  empl oy t hose means necessar y t o pr omot e 
t he obj ect i ves under  s.  938. 01. " ) .  

18 Hezzi e R. ,  219 Wi s.  2d at  873,  875- 76.  

19 See Wi s.  St at .  §§ 938. 33( 1) ( e) ,  938. 34( 7d) ( a) 1. ;  
938. 355( 1) .  

20 See Wi s.  St at .  § 938. 01( 2) .  
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¶123 The maj or i t y di mi ni shes t he si gni f i cant  ef f ect  t hat  

t he 1996 Juveni l e Just i ce Code had on a c i r cui t  cour t ' s  

aut hor i t y when exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on.   The 

maj or i t y er r s i n concl udi ng t hat  " t he di sput e her e boi l s down t o 

whet her  t he l egi s l at ur e has modi f i ed t he st at ut es so t hat  

expul s i on t oday does not  mean t he same as i t  meant  i n t he 

past  .  .  . " ——i n ot her  wor ds,  t hat  t he Juveni l e Just i ce Code of  

1996 di d not  ser ve t o expand t he ci r cui t  cour t ' s  aut hor i t y.   

Maj or i t y op. ,  ¶39.   I  t ake i ssue wi t h t he maj or i t y ' s f ai l ur e t o 

r ecogni ze t hat  t he 1996 Juveni l e Just i ce Code ef f ect ed a sea 

change i n c i r cui t  cour t s '  aut hor i t y when exer ci s i ng t hei r  

j uveni l e cour t  j ur i sdi ct i on.      

¶124 The Juveni l e Just i ce St udy Commi t t ee ( JJSC) ,  gi ven t he 

t ask of  maki ng r ecommendat i ons t o i mpr ove t he Chi l dr en' s Code,  

expl ai ned i n a l et t er  i nt r oduci ng i t s r epor t  t o t he gover nor  and 

t he l egi s l at ur e t hat  t he Juveni l e Just i ce Code woul d 

r evol ut i oni ze t he way t hat  c i r cui t  cour t s deal  wi t h j uveni l e 

cr i me:  

The accompanyi ng r ecommendat i ons wi l l  s i gni f i cant l y 
change t he way Wi sconsi n t r eat s young l awbr eaker s.   
Per sonal  account abi l i t y  and communi t y pr ot ect i on wi l l  
j oi n of f ender  r ehabi l i t at i on as t he pr i mar y obj ect i ves 
of  Wi sconsi n' s j uveni l e j ust i ce syst em.   Such a 
bal anced appr oach i s t he most  ef f ect i ve way t o r espond 
t o j uveni l e cr i me. 21 

I n i t s r epor t ,  t he JJSC expl ai ned t hat  t he Juveni l e Just i ce Code 

woul d " [ r ] eor gani ze and expand di sposi t i on and sanct i on opt i ons 

                                                 
21 Juveni l e Just i ce St udy Commi t t ee,  Juveni l e Just i ce:  A 

Wi sconsi n Bl uepr i nt  f or  Change ( Jan.  1995) .  
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f or  j uveni l e cour t s and casewor ker s. " 22  The JJSC r ecommended 

t hat  t he " di sposi t i ons be r eor gani zed i nt o t he f ol l owi ng 

cat egor i es, "  i ncl udi ng " t r eat ment  and educat i on, "  and " t he 

cr eat i on of  t he f ol l owi ng new 

di sposi t i ons:  .  .  .  [ p] ar t i c i pat i on i n an educat i onal  pr ogr am 

t hat  i s desi gned t o det er  f ut ur e del i nquent  behavi or  .  .  .  [ and]  

[ p] ar t i c i pat i on i n a day t r eat ment  pr ogr am i f  t he j uveni l e has 

speci al i zed educat i onal  needs. " 23  The JJSC' s r epor t  l eaves no 

doubt  t hat  t he 1996 Juveni l e Just i ce Code has expanded t he 

ci r cui t  cour t ' s  aut hor i t y t o devel op a wi de r ange of  

di sposi t i ons t o t ackl e j uveni l e cr i me ef f ect i vel y.   The maj or i t y  

er r s i n f r ami ng i t s anal ysi s ar ound a hol l ow r eadi ng of  t he 

Juveni l e Just i ce Code.  

¶125 Accor di ng t o t he school  di st r i ct  and t he maj or i t y,  t he 

c i r cui t  cour t ' s  exer ci se of  i t s  aut hor i t y conf l i c t s wi t h a 

school  di st r i ct ' s  power  t o expel  a st udent  i f  t he c i r cui t  cour t  

or der s t he school  di st r i ct  t o pr ovi de educat i onal  ser vi ces t o 

such a j uveni l e. 24  Even i f  t her e i s such a conf l i c t ,  I  am 

convi nced t hat  t he c i r cui t  cour t ' s  aut hor i t y pr evai l s.   The 

school  di st r i ct  does have t he power  t o expel  a s t udent ,  but  t hat  

power  does not  r el i eve i t  of  i t s  obl i gat i ons t o pr ovi de 

                                                 
22 I d.  at  16 ( emphasi s added) .  

23 I d.  at  16- 17.  

24 Compar e Wi s.  St at .  ch.  938,  wi t h Wi s.  St at .  
§ 120. 13( 1) ( c) .  
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educat i onal  ser v i ces,  i f  a c i r cui t  cour t  or der s t he school  

di st r i ct  t o do so f or  a j uveni l e i t  has adj udged del i nquent . 25   

¶126 I n t hi s case,  t he Dane Count y Ci r cui t  Cour t ,  t he 

Honor abl e Davi d T.  Fl anagan pr esi di ng,  exer ci s i ng i t s j uveni l e 

cour t  j ur i sdi ct i on,  appr opr i at el y used i t s  aut hor i t y i n or der i ng 

t he Madi son Met r opol i t an School  Di st r i ct  ( MMSD)  t o submi t  a pl an 

t o pr ovi de some r easonabl e educat i onal  ser vi ces t o t he j uveni l e 

adj udged del i nquent ,  M. T. ,  i n what ever  manner  MMSD det er mi ned 

was appr opr i at e.   The ci r cui t  cour t  di d not ,  i n any manner ,  

modi f y or  set  asi de MMSD' s deci s i on t o expel  t hi s j uveni l e.       

¶127 Unl i ke t he maj or i t y,  I  do not  bel i eve we shoul d 

di mi ni sh t he c i r cui t  cour t ' s  aut hor i t y under  t he 1996 Juveni l e 

Just i ce Code.   I  woul d adher e t o t he Wi sconsi n Legi s l at ur e' s 

c l ear l y expr essed i nt ent  i n enact i ng t hat  Code t o pr ovi de 

ci r cui t  cour t s wi t h t he necessar y aut hor i t y t o f ashi on 

appr opr i at e and ef f ect i ve di sposi t i ons f or  j uveni l es adj udged 

del i nquent .   I  woul d hol d t hat  a c i r cui t  cour t  has aut hor i t y,  

when exer ci s i ng i t s j uveni l e cour t  j ur i sdi ct i on i n a del i nquency 

pr oceedi ng,  t o or der  a school  di st r i ct  t o submi t  a pl an t o 

pr ovi de educat i onal  ser vi ces t o a st udent  expel l ed by t he 

di st r i ct .    

¶128 For  t he r easons set  f or t h her ei n,  I  r espect f ul l y 

di ssent .  

¶129 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  

                                                 
25 Wi s.  St at .  §§ 120. 12( 18) ,  938. 33( 1) ( e) ,  938. 34( 7d) ( a) 1. ,  

938. 355( 1) .  
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