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State of W sconsin,

Pl ai nti ff- Appel | ant, FI LED

V.
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Harry Thonpson,
Di ane M Frengen

Def endant - Respondent - Pet i ti oner . Cerk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 DAVID T. PRGOSSER, J. This is a review of an

unpubl i shed decision of the court of appeals, State v. Thonpson,

No. 2009AP1505-CR, unpublished slip op. (Ws. Q. App. Nov. 24,
2010), reversing a circuit court order granting Harry Thonpson
(Thonmpson) a new trial after a jury found him guilty of one
count of first-degree sexual assault of a child under the age of
13.

12 The predicament presented by this case involves the

follow ng facts. Thonpson was charged with two counts of first-
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degree sexual assault of a child under the age of thirteen
wi t hout gr eat bodi |y har m contrary to Ws. Stat.
8 948.02(1)(b). The crimnal conplaint stated that each count
was "a Cass B Felony." Each count of the conplaint cited Ws.
Stat. § 939.50(3)(b),! which provided that the penalty "For a
Class B felony [is] inprisonnent not to exceed 60 years." Each
count stated that "upon conviction ['the above-naned defendant']
may be sentenced to a term of inprisonnment not to exceed sixty
(60) years."

13 From the filing of the conplaint on Septenber 26,
2007, wuntil shortly before the date scheduled for Thonpson's
sentencing (Novenmber 6, 2008), the State (represented by the
Wod County District Attorney's office),? Thonpson's defense
attorney, ® the Wod County Circuit Court,* and the defendant were

not aware that a violation of Ws. Stat. 8§ 948.02(1)(b) arguably

L' At issue in this case are statutory changes that occurred
during the 2005 |egislative session. Thonpson was charged with

crinmes that occurred in Septenber 2007. Thus, the version of
the law that was in effect when the crines were conmmtted is
contained in the 2005-06 version of the statutes. A detail ed

description of these statutory changes is found infra.

2 Assistant District Attorney John P. Henkel mann handl ed the
case. Henkel mann was appoi nted Wod County District Attorney in
August 2009.

3 Attorney Gary J. Kryshak represented Thonpson through
trial and post-conviction notions.

“ Wod County Circuit Judge Gregory J. Potter presided at
the initial appearance. Wod County Circuit Judge Edward F
Zappen, Jr., presi ded at t he prelimnary exam nat i on,
arraignnment, and jury trial. Judge Zappen also handled the
post-trial proceedings.
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was subject to Ws. Stat. 8§ 939.616(1), which provided a

mandatory m ni nrum sentence as fol |l ows:

Mandat ory m ni num sentence for child sex offenses. (1)
If a person is convicted of a violation of s.
948.02(1)(b) or (c) or 948.025(1)(a), the court shall

inpose a bifurcated sentence under s. 973.01. The
term of confi nenent in prison portion of the
bi furcated sentence shall be at least 25 years.

QO herwi se the penalties for the crinme apply, subject
to any applicable penalty enhancenent.

(Enphasi s added).

14 Stated differently, all principals in this case were
unaware at the initial appearance; the prelimnary exam nation
the arraignnent; the discussions about a plea bargain if there
were any; and the jury trial at which the defendant testified,
that the defendant faced a possible mandatory m nimum sentence
of 25 years in prison on each of the two counts.

15 Thonmpson had been charged with placing his finger
inside the vagina of a nine-year-old child on Septenber 6, 2007,
and doing it again on Septenber 21. He was found guilty of only
the first count. It wasn't until the preparation of a pre-
sentence investigation (PSI) report followng his conviction at
trial that all the principals in the case |earned that Thonpson
was subject to a mandatory mninmum sentence of 25 years in
prison.

16 The predicanment, then, is whether the failure to
inform the defendant of the nmandatory mninum sentence
purportedly attached to a conviction under W s. St at.

8§ 948.02(1)(b) violates sone right that the defendant nay assert



No. 2009AP1505- CR

and, if so, what renedy, if any, follows from proof of that
vi ol ati on.

17 Thonpson presents three issues for review

1. Whet her the failure to inform Thonpson of
the applicable mandatory m ni num sentence of 25 years
of incarceration prior to trial violated Thonpson's
constitutional due process rights.

2. Wether the conplaint in this case was
defective under Ws. Stat. § 970.02(1)(a) because it
did not state the applicable rmandatory m nimum
sentence, therefore entitling Thonpson to a new trial.

3. Whet her the court of appeals exceeded its
authority and neglected to adhere to prior precedent
when it decided issues of ineffective assistance of
counsel

18 W reach the follow ng concl usi ons.

19 First, there are legitimte questions whether a
mandatory m nimum sentence of 25 years applies to Thompson in
this case. However, we do not decide this issue because the
issue has not been briefed and it is better practice not to
decide issues that have not been fully briefed. The issue
shoul d be considered on renand.

10 Second, assum ng but not deciding that the mandatory
m ni mum sentence applies to Thonpson, the failure to inform
Thonpson of the mandatory mninmum sentence violated Ws. Stat.
§ 970.02(1)(a). Wsconsin Stat. 8 970.02(1)(a) requires the
judge who presides at an initial appearance to inform the
def endant of the charge and furnish the defendant with a copy of

the conplaint "which shall contain the possible penalties for

the offenses set forth therein.” (Enmphasi s added). "In the
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case of a felony, the judge shall also inform the defendant of
the penalties for the felony wth which the defendant is
charged." [|d. (enphasis added). The court did not furnish the
defendant with a conplaint that contained one of "the possible
penalties for the offense"—mnanely, the mandatory m ni num
penalty of 25 years in prison—and it did not adequately inform
the defendant of the possible penalties. Assumng that Thonpson
is subject to a mandatory mninmum penalty, these violations of
Ws. Stat. 8§ 970.02(1)(a) by the State and by the circuit court
were not corrected at any point in the proceedings.

11 We conclude that this case nust be remanded to the
circuit court for a hearing to determ ne whether Thonpson was
prejudiced by the violations of Ws. Stat. 8 970.02(1)(a). The
prejudice determnation nust satisfy the traditional standard
for overcomng harmless error, that 1is, there nust be a
reasonabl e probability that the error contributed to the outcone
of the action or the proceeding at issue.

12 Third, assuming again but not deciding that the
mandatory m nimum sentence applies to Thonpson, the failure of
Thonpson's defense attorney to discover this fact, inform
Thonmpson of this fact, and incorporate this fact into his
defense strategy, 1is |likely to be assessed as deficient
performance if Thonpson should file an ineffective assistance of
counsel claim However, if Thonpson were to make such a claim
he also would be required to establish prejudice from the
deficient performance as the second prong of such a claim  See

State v. Donke, 2011 W 95, 134, 337 Ws. 2d 268, 805

5
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N. W 2d 364. W remand this case to the circuit court, so that
all facets of possible prejudice to the defendant nay be
examned at the same tine if an ineffective assistance of
counsel claimis made.

13 Consequently, we reverse the decision of the court of
appeals and remand this case to the circuit court for further
proceedi ngs consistent with this opinion.

| . STANDARD OF REVI EW

14 This case presents constitutional questions regarding
whet her the defendant's due process rights were violated. e
review determ nations of these questions de novo. State v.
McGQuire, 2010 W 91, 926, 328 Ws. 2d 289, 786 N. W2d 227.

15 Additionally, this case presents several questions of
statutory interpretation, which we review de novo. State v.
D nki ns, 2012 W 24, 9128, 339 Ws. 2d 78, 810 N.W2d 787.

1. DI SCUSSI ON
A Backgr ound

116 Wien the principals in this case |learned from the PS
that Thonpson was subject to a mandatory m nimum sentence of 25
years, the Wod County Circuit Court, Edward F. Zappen, Jr.,
Judge, del ayed sentenci ng.

17 The court briefly examned the statutory history of
Ws. Stat. 8§ 939.616 (the mandatory mni num penalty statute) and
expressed concern whether Thonpson's conviction was valid, or,
if it was, what sentence should be applied. At this hearing, on

Novenber 6, 2008, the circuit court stated, "If we want to point
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any fingers, it has to be done with the sloppy |egislation that
was done that put this lawin effect that went past all of us."

18 On January 15, 2009, Thonpson noved for a new trial on
the basis that he was denied his due process rights when "he was
not adequately informed of the penalty of said crime prior to
going to a jury trial."

119 On January 29, 2009, the court held a hearing on that
not i on.

120 At the hearing, the assistant district attorney
explained that the legislature had passed two bills affecting
the applicable statutes. He noted that the bills were signed on
the same day and that the bills created "nutually inconsistent”
| aws. As a result, he asked that the defendant be sentenced
w t hout the mandatory m ni nrum

21 The circuit court disagreed, stating that "There is a
mandatory 25 year mninmum mandatory on this case, no ands, ifs
and buts." "It is patently clear that the 25 year mandatory
m nimum penalty applies to a violation of 948.02(1)(b) as
defined in 05 Act 437."

22 Based on this holding, the court determned that
failure by the district attorney to allege the mandatory m ni num
sentence in the conplaint, conbined with Thonpson's attorney's
failure to inform Thonpson of the penalty, was "a very clear
violation of due process.” The court did not sentence Thonpson.
Instead, it granted hima new trial. Wile the court noted that
due process and ineffective assistance of counsel were both
i ssues, the court grounded its new trial ruling on due process.

7
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123 The court stated: "How can that be any different if a
def endant is. . . deciding. . . to make an intelligent
deci sion whether or not to go to trial or whether or not to
per haps take sone other offer? And whether there was [an offer]
here is beside the point. But wthout being notified as to what
he's facing he's not in a position to nake a decision whether or
not to go to trial."

124 In the court's order for a new trial, the court

i ncluded the follow ng findings of fact:

1. That the defendant, Harry Thonpson, was
charged in a Crimnal Conplaint dated Septenber 26,
2007, with two counts of first degree sexual assault
of a child under the age of 13 wthout great bodily
har m contrary to Sections 948. 02(1) (b) and
939.50(3)(b) of the Wsconsin Statutes. As a penalty,
the CGrimnal Conplaint indicated that it was a Cass B
fel ony, and upon conviction, he nmay be sentenced to a
termof inprisonnment not to exceed sixty (60) years.

3. That no party nade an objection to the
penal ty referred to in t he Crim nal
Conpl ai nt/ I nf or mat i on.

4. That it was only after the pre-sentence
i nvestigation was received, that the Court and counsel
di scovered that the correct penalty included a mnim
initial incarceration of 25 years per Wsconsin
Statute Section [939.616].

5. That at no tine was the defendant i nfornmed
that he faced a [mandatory m ninmun] prison sentence of
25 years.

25 The State appealed. The court of appeals reversed the
circuit court's order for a new trial. The court of appeals

relied on cases stating that defendants have no right to plea
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bar gai n. Thonmpson, No. 2009AP1505-CR, wunpublished slip op.,
117- 8. Therefore, the court determned that the |[|ack of
know edge regarding a nmandatory m ni num sentence could not have
interfered with Thonpson's right to plea bargain because he did
not have such a right. Id., 913. Li kewi se, the court
determned that "any defect in the conplaint [under Ws. Stat
8§ 970.02(1)(a)] was not prejudicial"; therefore, he was not
entitled to a new trial. Id., T14. The court also discussed
i neffective assistance of counsel, determning that the failure
of Thonpson's attorney to inform Thonpson of the nmandatory
m ni mum sentence failed on the same grounds as his due process
and statutory violation chall enges—nanely, that Thonpson had no
right to bargain in the first place. [d., 920.

126 Thonpson noved t he court of appeal s for
reconsideration, claimng that the court prematurely decided the
ineffective assistance of counsel claim which was not decided
by the circuit court nor appealed to the court of appeals. The
court of appeals noted that the parties had referred to
i neffective assistance of counsel in the court of appeals briefs
and that the court decided the claimonly insofar as it related
to the issue of whether Thonpson had a right to plea bargain.
The court stated that Thonpson could still bring an ineffective
assistance of counsel claim if he ~could show deficient
performance and prejudice, and the court declined to alter its
opi ni on.

B. Applicability of Mandatory M ni mum Sent ence
to This Case
9
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27 This case has been argued on the assunption that
Thonpson is subject to a mandatory m ni num sentence of 25 years.
This assunption may not be correct. The legislative history of
the applicable statutes is so bizarre that it raises legitimte
gquestions about whether the mandatory mninmum sentence applies
in this case.

28 Wsconsin Stat. 8§ 948.02(1) (2003-04) provided:

Sexual assault of a child. (1) First degree sexua
assaul t. Whoever has sexual contact or sexua
intercourse with a person who has not attained the age
of 13 years is guilty of a Class B fel ony.

129 "Sexual contact” was defined in Ws. Stat. § 948.01(5)

and "sexual intercourse” was defined in Ws. Stat. § 948.01(6).
In 2003-04 there was no Ws. Stat. 8 939.616 and no Ws. Stat.
§ 939.617.

130 The 2005 Ilegislature passed 2005 Assenbly Bill 784.
This bill becane 2005 Wsconsin Act 430. Anong its provisions,
Act 430 nmade several changes in the sexual assault statutes
affecting children.

131 Act 430 created 8 939.617 (rmandatory m ni mum sentence

for child sex of fenses), which provided in part:

(1) If a person is convicted of a violation
of s. 948.02(1)(b) or (c) or 948.025(1)(a), the
court shall inpose a bifurcated sentence under s.
973. 01. The term of confinement in prison
portion of the bifurcated sentence shall be at
| east 25 years. O herwise the penalties for the
crinme apply, subject to any applicable penalty
enhancenent .

32 Act 430 renunbered § 948.02(1) to § 948.02(1)(b) and

anended it to read:

10
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(b) Whoever has sexual intercourse with a
person who has not attained the age of 12 years
is guilty of a Cass B fel ony.

133 Act 430 created 8§ 948.02(1)(e) to read:

(e) Whoever has sexual contact with a person
who has not attained the age of 13 years is
guilty of a Cass B fel ony.

134 The effect of Act 430 was to create a section inposing
a mandatory mninmum penalty for sexual intercourse with a person
who has not attained the age of 12 years.

135 The 2005 | egislature al so passed 2005 Senate Bill 629.
This bill became 2005 Wsconsin Act 437. Act 437 becane |aw
exactly the sane day as Act 430 but its nunbering indicates that
it becane |aw after Act 430. Act 437 had no mandatory m nimum
provision, but it too renunbered and anended Ws. Stat.
8§ 948.02(1). As a result of the Act 437 anendnent, § 948.02

read in part:

(1) Whoever has sexual cont act or sexual
intercourse with a person who has not attained the age
of 13 years is guilty of one of the foll ow ng:

(b) If the sexual contact or sexual intercourse
did not result in great bodily harm to the person, a
Cl ass B fel ony.

136 The effect of Act 437 was to create a different,

i nconsistent Ws. Stat. § 948.02(1)(b). Thi s inconsistency was

clearly identified by the Revisor of Statutes Bureau in the

2005-06 version of the statutes as foll ows:
NOTE: Sub. (1) is affected by 2005 Ws. Acts 430

and 437. The 2 treatnents are nutually inconsistent.
Sub. (1) is shown as affected by the |ast enacted act,

11
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2005 Ws. Act 437. As affected by 2005 Ws. Act 430,
it reads:

[text of Act 430 provision].

137 The approval of Act 437, which anended the sane
statutory section that Act 430 had anended, raises the question
whet her both provisions existed—as fraternal twins—at the tine
Thompson was prosecuted.”® Thonmpson was charged under the

provision created by Act 437. An argunent has been nmade in

® The legislature addressed the confusion created by Acts
430 and 437 by passing 2007 Wsconsin Act 80. That Act read in
part:

SECTION 12. 948.02 (1) of the statutes, as
affected by 2005 Wsconsin Acts 430 and 437, 1is
repeal ed and recreated to read:

948. 02 (1) FI RST DEGREE SEXUAL ASSAULT.

(am  Whoever has sexual cont act or sexua
intercourse with a person who has not attained the age
of 13 years and causes great bodily harmto the person
is guilty of a Cass A fel ony.

(b) Woever has sexual intercourse with a person
who has not attained the age of 12 years is guilty of
a Cass B fel ony.

(c) Woever has sexual intercourse with a person
who has not attained the age of 16 years by use or
threat of force or violence is guilty of a Cass B
f el ony.

(d) Whoever has sexual contact with a person who
has not attained the age of 16 years by use or threat
of force or violence is guilty of a Class B felony if
the actor is at least 18 years of age when the sexual
contact occurs.

(e) Whoever has sexual contact with a person who

has not attained the age of 13 years is guilty of a
Cl ass B fel ony.

12
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unrel ated cases that two versions of 8§ 948.02(1)(b) existed and
that the mandatory mninmum sentence in Ws. Stat. 8§ 939.616(1)
applied only to a charge under the version created by Act 430,
not the version created by Act 437.

138 In State v. Comas, No. 2010AP2687-CR, unpublished slip

op., 15 n.2 (Ws. C. App. Sept. 29, 2011), Judge Lundsten noted

t hat

[I]n a recent unpublished decision involving the sane
| egislative acts, State v. Thonpson, No. 2009AP1505-
CR, unpublished slip Op. (Ws. C. App. Nov. 24,
2010), we explained that the parties agreed, for
purposes of that appeal, that the mnmandatory m ninmm
confinement provision applied to a charge under a
different child sexual assault provision, Ws. Stat.
§ 948.02(1)(b) (2005-06) . See Thonpson, No.
2009AP1505-CR, 12 & n.2. It may be that the defendant
in Thonpson could have raised the same or simlar
argunents that Comas nakes in this case.

139 In State v. LaGew, No. 2010AP1761-CR, unpublished

slip op. (Ws. C. App. June 29, 2011), the State argued in its

brief to the court of appeals that

Because Act 430 created both § 939.616(1) and
§ 948.02(1)(b) and (c), it is clear that t he
subsection (b) and (c) referred to in 8 939.616(1) are
the subsection (b) and (c) created by Act 430, not
the subsection (b) <created by Act 437 and the
subsection (c) not nmentioned in Act 437. See 2005 W
Act 430, 88 1, 3, 4. . . . If the [Revisor of
St at ut es Bur eau] had renunbered the “"reference
nunmbers” in 939.616(1) as it was authorized to, any
confusion on this matter woul d have been elim nated.

(Enmphasis in original.)

140 Inasmuch as the issue of whether the mandatory m ni nmum
sentence applies to Thonpson, who was charged under the |anguage
created by Act 437, was not briefed or argued, we do not decide

13
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the issue here. W respectfully suggest that the circuit court
consider the issue on remand, including the fact that the
Revi sor of Statutes Bureau, in preparing the 2005-06 Wsconsin
Statutes, drafted a NOTE to follow Ws. Stat. 8 939.616(1):
"NOTE: The cites are to s. 948.02(1)(b) or 948.025(1)(a) as
affected by 2005 Ws. Act 430. See the notes to ss. 948.02(1)

and 948.025(1)." (Enphasis added).®
C. Due Process
41 Thonpson contends that his "due process rights were
vi ol ated" because he was not infornmed until after his trial that
he faced a mandatory m ninum sentence of 25 years in prison if
he was convi ct ed.
142 The constitutional basis for a due process claim is

found in the Fifth and Fourteenth Amendnents to the United

States Constitution and in Article |, Section 8 of the Wsconsin
Constitution. The Fourteenth Anmendnent provides in relevant
part: "[Nor shall any State deprive any person of |life,
liberty, or property, wthout due process of law" U S. Const.
amend. XIV. The Wsconsin Constitution provides in relevant
part: "No person may be held to answer for a crimnal offense
wi t hout due process of law." Ws. Const. art. |, § 8.

® W also observe that Act 430 did not create a section
"939.616." It created a section "939.617." Anot her act, 2005
W sconsin Act 433, also created a section "939.617," which was
conpletely different from the section created by Act 430. The
Revi sor of Statutes Bureau renunbered the Act 430 section to
"939. 616. " The Act 433 section "939.617" remained as passed
In short, both sections survived.

14
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143 Courts have had difficulty pinpointing the neaning of
due process. According to Chief Justice Earl Warren, "'Due
process' is an elusive concept. Its exact boundaries are
undefinable, and its <content varies according to specific

factual contexts.”™ Hannah v. Larche, 363 U S. 420, 442 (1960).

According to Justice diver Wndell Holnmes, "[Dlue process of
| aw depends on circunstances. It varies with the subject-matter

and the necessities of the situation.” Moyer v. Peabody, 212

U.S. 78, 84 (1909).

44 This court offered a broader comment a century ago:

What is due process of |aw? There is nothing very
technical about it when we view the subject broadly.

Due process of law neans, in brief, the law of the
| and—+ncluding the unwitten |aw It is, sinply,
that which nust be followed in depriving any one of
anything which is his to enjoy until he shall have

been divested thereof by and according to the |aw of
his country.

Ekern v. MGovern, 154 Ws. 157, 240, 142 N W 595 (1913)

(enphasi s added).

145 As inplied by the quotation from this court, "due
process of |law' has the capacity to be interpreted expansivel y—
in determning what "nust be followed"—to achieve a desired
obj ecti ve. Conversely, "due ©process” nmay be interpreted
narromy to prevent an undesired result.

46 Corpus Juris Secundum took a good stab at defining

"Procedural due process":

Procedural due process neans that persons whose
rights may be affected are entitled to be heard, and
in order that they nmay enjoy that right, they nust
first be notified; correlatively, this right to notice

15
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and opportunity to be heard nust be extended at a
meani ngful tinme and in a meaningful manner. The
el enents of procedural due process are notice and an
opportunity to be heard, or to defend or respond, in
an orderly proceeding, adapted to the nature of the
case in accord wth established rules.

16C C. J.S. Constitutional Law § 1444, at 188 (2005) (enphasis

added) (f oot notes omtted).

47 Thonpson's due process argunent is that although he
was provided notice that, wupon conviction, he could face
i nprisonnment for up to 60 years on each count, this notice was
i nadequate because it did not inform him of the mandatory
m nimum prison term that was |urking behind every conviction,
thus depriving him of the ability to assess risks and conduct
his defense with full know edge of the stakes.

148 This argunent does not rely on statutory |[|aw It
relies on principles inported from other cases and applied to
the facts here by anal ogy. For instance, Thonpson points to

State v. Mrtin, 162 Ws. 2d 883, 470 N w2d 900 (1991), and

State v. WIlks, 165 Ws. 2d 102, 477 N.W2d 632 (C. App. 1991),

two cases that interpreted Ws. Stat. 88§ 973.12(1)’ and 971.298%

" Wsconsin Stat. § 973.12(1) provided in pertinent part:

973.12 Sentence of a repeater. (1) Wenever a person
charged with a crime will be a repeater as defined in
s. 939.62 if convicted, any prior convictions my be
alleged in the conplaint, indictnent or information or
anendnents so alleging at any tine before or at
arrai gnment, and before acceptance of any plea. The
court may, upon notion of the district attorney, grant
a reasonable tinme to investigate possible prior
convictions before accepting a plea. | f such prior
convictions are admtted by the defendant or proved by
the state, he shall be subject to sentence under s.
939.62 unless he establishes that he was pardoned on

16
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wth respect to adding or anending repeater charges after the
def endant has entered a plea. Both cases turned on statutory
interpretation, even though the statutes appeared to have a due
process under pi nni ng.

149 The Martin court quot ed Bl ock V. St at e, 41

Ws. 2d 205, 210, 163 N.W2d 196 (1968):

The allegation of recidivismis put in the information
in order to neet the due-process requirenents of a
fair trial. \Wien the defendant is asked to plead, he
is entitled to know the extent of his punishnment of
the alleged crinme, which he cannot know if he is not
then informed that his prior convictions may be used
to enhance the puni shnent.

Martin, 162 Ws. 2d at 900-01 (enphasis added by Martin court).

grounds of innocence for any crinme necessary to
constitute hima repeater.

See State . Martin, 162 Ws. 2d 883, 888 n.1, 470
N. W2d 900 (1991).

8 Wsconsin Stat. § 971.29 provided as it does now

971.29 Amending the charge. (1) A conplaint or
information nmay be anended at any tinme prior to
arrai gnment without |eave of the court.

(2) At the trial, the court may all ow anendnent of the
conplaint, indictnent or information to conformto the
proof where such amendnent is not prejudicial to the
defendant. After verdict the pleading shall be deened
amended to conformto the proof if no objection to the
rel evance of the evidence was tinely raised upon the
trial.

(3) Upon allowing an anmendnent to the conplaint or
indictment or information, the court may direct other
anendnents thereby rendered necessary and may proceed
Wi th or postpone the trial.

See Martin, 162 Ws. 2d at 889 n. 3.

17
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150 WIlks explained that the suprenme court in Mrtin

"declared that the policy behind sec. 973.12(1), Stats., is to
satisfy due process by assuring that a defendant neaningfully
understands the extent of potential punishnment at the tine of
the plea,” WIks, 165 Ws. 2d at 109, especially "when a

def endant pleads guilty." ld.; see also State v. Stynes, 2003

W 65, 34, 262 Ws. 2d 335, 665 N. W2d 115.
151 Thonpson also cites State v. Mhr, 201 Ws. 2d 693,

700-01, 549 N.W2d 497 (C. App. 1996), in which the court of
appeals correctly stated that a plea nmay be involuntary if the
def endant does not have a conplete understanding of what m ght
or could happen to him in his sentence, particularly the
possibility of a presunptive m ni num sentence.

52 These cases are distinguishable fromthis case because

Martin, WIks, and Stynes involved statutory interpretation.

Additionally, WIlks involved a no contest plea where the State
attenpted to anend the penalty enhancenent provision in the

conplaint after the plea was entered; Mhr also involved a no

contest plea. Dispositive pleas of guilty or no contest nust be

knowing and intelligent as well as voluntary. State ex rel.

Warren v. Schwarz, 219 Ws. 2d 615, 635-36, 579 N W2d 698

(1998); State v. Brown, 2006 W 100, 935, 293 Ws. 2d 594, 716

N. W 2d 906.

53 Thonpson's due process argunent does not rely on the
interpretation of a statute, and Thonpson did not enter a
di spositive plea. Thus, he cannot claim that he was surprised

by the result of his plea, inasnmuch as he went to trial.
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Rat her, he nust argue that his lack of information about the
mandatory mninmum sentence prevented him from making an
"informed decision on whether to plea bargain,"” 1i.e., what
concessi ons he m ght make—+n response to an offer or on his own
initiative—to avoid going to trial on tw offenses carrying

mandatory m ni num penalties. "The analysis," Thonpson expl ains,

is largely a cost-benefit analysis. The def endant
wei ghs the probability of prevailing at a trial by
jury and its inherent risk of nore severe penalties if
losing the jury trial, wth a plea bargain. The
greater the penalties the defendant faces when | osing
at trial, the nore likely a defendant is to accept, or
at | east pursue, a plea bargain.

154 Argunment along this line inpressed the circuit court,

but not the court of appeals, which cited Weatherford v. Bursey,

429 U.S. 545, 561 (1977), for the proposition that "there is no

constitutional right to plea bargain; the prosecutor need not do

9

so if he prefers to go to trial." See also State v. Tkacz, 2002

W App 281, 27, 258 Ws. 2d 611, 654 N.W2d 37.

155 The court of appeals stated that, "regardless what
i nformati on Thonpson possessed, the prosecutor in this case
could have refused to engage in plea bargaining.” Thonpson, No.

2009AP1505- CR, unpublished slip op., 17.

VWhat remains is Thonpson's assertion that he has a due
process right to be fully informed of the possible
penalties so that he can nmake an informed decision
whet her to pursue a plea agreenent. But a conparable
argunment was rejected by the United States Suprene

® "It is a novel argument that constitutional rights are
infringed by trying the defendant rather than accepting his plea
of guilty.” Watherford v. Bursey, 429 U.S. 545, 561 (1977).
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Court in Watherford. . . . [ T] he Weatherford Court
rejected the proposition that [an undercover agent's]
"continued duplicity lost Bursey the opportunity to
pl ea bargain.” [Watherford, 429 U S. at 560].

Thonpson, No. 2009AP1505- CR, unpublished slip op., {8.

156 Earlier this year, the United States Supreme Court
i ssued two decisions, Mssouri v. Frye, 566 US _ |, 132 S.

1399 (2012), and Lafler v. Cooper, 566 U S _ , 132 S. C. 1376

(2012), that take the constitutional status of plea bargaining
to a new |evel. The two opinions open "a whole new field of

constitutionalized <crimnal procedure: plea-bargaining |aw

Lafler v. Cooper, 132 S. . at 1391 (Scalia, J., dissenting).

157 Both decisions focus on ineffective assistance of
counsel, but they take on added significance because the Court
reiterated that "the negotiation of a plea bargain is a critica
phase of litigation for purposes of the Sixth Anendnment right to
the effective assistance of counsel."” Frye, 132 S. C. at 1406

(quoting Padilla v. Kentucky, 559 U S _ , 130 S. C. 1473, 1486

(2010))(internal quotation marks omtted).
158 The Court observed that "N nety-seven percent of
federal convictions and ninety-four percent of state convictions

are the result of guilty pleas." 1d. at 1407. Then it added:

The reality is that plea bargains have becone so
central to the admnistration of the crimnal justice
system that defense counsel have responsibilities in
the plea bargain process, responsibilities that nmnust
be nmet to render the adequate assistance of counsel
that the Sixth Amendnment requires in the crimnal
process at critical stages. Because ours "is for the
nmost part a system of pleas, not a system of trials,"”
it is insufficient sinply to point to the guarantee of
a fair trial as a backstop that inoculates any errors
in t he pretri al process. "To a | ar ge
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extent . . . horse trading [between prosecutor and
defense counsel] determ nes who goes to jail and for
how | ong. That is what plea bargaining is. It is not
sonme adjunct to the crimnal justice system it is the
crimnal justice system"” Scott & Stuntz, Plea
Bargaining as Contract, 101 Yale L. J. 1909, 1912
(1992).

[ A] plea agreenent can benefit both parties. In order
that these benefits can be realized . . . crimnal
defendants require effective counsel during plea
negoti ati ons. "Anything less . . . mght deny a

defendant 'effective representation by counsel at the
only stage when | egal aid and advice would help him""

Id. at 1407-08 (citations omtted).

159 Because these cases focus on the course of |ega
representation by the defendant's attorney, it 1is unclear
whether the principles stated in the two cases have any
application to other key actors in the crimnal justice system

160 Frye and Lafler were argued in the Suprene Court on
Cctober 31, 2011—nore than three weeks after Thonpson's case
was argued in this court. The cases were decided on March 21,
2012. Consequently, the effect of the two cases on Thonpson's
due process argunent has not been briefed and should not be
deci ded wi thout thorough input from counsel, especially if this
court can dispose of the case on |ess inpactful grounds.

D. Violation of Ws. Stat. § 970.02(1)(a)

61 This brings us to Thonpson's statutory argunment wth

respect to Ws. Stat. 8§ 970.02(1)(a). The statute reads as

foll ows:

Duty of a judge at the initial appearance.
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(1) At the initial appearance the judge shall
i nformthe defendant:

(a) O the charge against the defendant and shal
furnish the defendant with a copy of the conplaint
which shall contain the possible penalties for the
of fenses set forth therein. In the case of a felony,
the judge shall also inform the defendant of the
penalties for the felony with which the defendant is
char ged.

Ws. Stat. 8§ 970.02(1)(a).
62 The statute inposes several mandatory duties on the

j udge:

(1) The judge shall inform the defendant of the
charge agai nst the defendant.

(2) The judge shall furnish the defendant with a
copy of the conpl aint.

(3) The conplaint furnished by the judge shall
contain "the possible penalties" for the offenses set
forth in the conplaint.

(4) In the case of a felony, the judge shall
personally inform the defendant of the penalties for
the felony or felonies with which the defendant is
char ged.

163 In this case, the circuit judge perfornmed the first
two duti es. |f a mandatory m nimum sentence does not apply to
Thonpson, the circuit judge perfornmed all four duties. However
if the mandatory mninmum sentence in Ws. Stat. § 939.616(1)
does apply to the charges against Thonpson, the circuit judge
did not satisfy his third and fourth obligations. The judge did
not furnish the defendant with a conplaint that contained "the
possi ble penalties” (a mandatory m ni mum sentence  upon
conviction certainly qualifies as a "possible penalty"). The

circuit judge also did not personally inform the defendant of
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the possible penalty of a mandatory m ni num sentence. In fact,
he inadvertently msled the defendant into relying on the
penalty in the conplaint.

64 The threshold question, therefore, 1is whether the
mandatory m ni mum sentence applies. If it does not, the State
did not err in drafting the conplaint, the circuit judge did not
err in performng his statutory duties, and defense counsel did
not err when he did not inform Thonpson that he was facing the
possibility of two mandatory mnimum terns of 25 years in prison
and conduct his defense accordingly.

165 On the other hand, if the mandatory m ninum penalty
applies, the prosecutor erred, the court erred, and defense
counsel erred, and we nust explore the consequences.

166 Prior to md-1973, Ws. Stat. 8§ 970.02(1)(a) provided:

(1) At the initial appearance the judge shall
i nformthe defendant:

(a) O the charge against him and shall furnish
the defendant with a copy of the conplaint.

Ws. Stat. 8§ 970.02 (1971-72). The Wsconsin Statutes Annotated
carries a comment on Chapter 255, Laws of 1969, which created
that provision: "The furnishing of a copy of the conmplaint wll
assi st [defense] counsel in the preparation of the case, since
normal Iy counsel first sees a defendant either in jail or in his
n 10

office and does not have access at that tine to court records.

Ws. Stat. Ann. 8§ 970.02 at 435 (West 2007).

10 This "coment" is a "NOTE' prepared by a Crininal Rules
Comm ttee established by the Judicial Council in 1967.
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167 1In 1973, the legislature approved 1973 Senate Bil
189, which anended 8§ 970.02(1)(a), requiring the judge to inform

t he def endant:

(a) O the charge against him and shall furnish
the defendant with a copy of the conplaint which shal
contain the possible penalties for the offenses set
forth therein. In the case of a felony, the judge
shall also inform the defendant of the penalties for
the felony with which the defendant is charged.

Chapter 45, Laws of 1973, 8§ 1 (enphasized |anguage represents
the new | anguage in the | aw).

168 The Dbill analysis prepared by the Legislative
Reference Bureau states: "The bill also requires the judge
presiding at the initial appearance to inform those accused of
felonies of the penalties they face."

169 Significantly, the nmain authors of Senate Bill 189
were Senator Roger Mirphy and Senator WIIliam Bablitch, both of
whom had been district attorneys and both of whom went on to
becone distinguished judges. Justice Bablitch, of course,
served 20 years on this court.

170 The text of the statute is plain. The inference drawn
from the text and the legislative history 1is that the
| egi sl ature expected the Wsconsin crimnal justice system to
provi de defendants and their counsel with fair notice of the
charges and the possible penalties that acconpany those charges,
i ncl udi ng any mandatory m ni num penal ty.

71 The State contends that notw t hstandi ng apparent
errors by nearly everyone involved before sentencing, Thonpson

forfeited his right to challenge the insufficiency of the

24



No. 2009AP1505- CR

conplaint. The State points to Ws. Stat. § 971.31, which reads
in part:

(2) Except as provided in sub. (5), defenses and
obj ections based on defects in the institution of the

pr oceedi ngs, i nsufficiency of t he conpl ai nt,
information or indictnment, invalidity in whole or in
part of the statute on which the prosecution is
founded, or the wuse of illegal neans to secure

evi dence shall be raised before trial by notion or be
deened waived. The court may, however, entertain such
notion at the trial, in which case the defendant
wai ves any jeopardy that may have attached.

(5 (c) In felony actions, objections based on the
insufficiency of the conplaint shall be nade prior to
the prelimnary exam nation or waiver thereof or be
deened wai ved.

Ws. Stat. § 971.31(2) and (5)(c).

72 The State's position gives us pause. There is a
recogni zed need for forfeiture in the crimnal justice system

Nonet hel ess, forfeiture and wai ver "enbody very different |ega

concepts,” forfeiture being "the failure to nmake the tinely
assertion  of a right,” wai ver being "the intentional
relinqui shrent or abandonnent of a known right.” State v.

Ndi na, 2009 W 21, 129, 315 Ws. 2d 653, 761 N.W2d 612 (quoting
United States v. (dano, 507 US. 725, 733 (1993))(interna

guotation marks omtted).
173 In Ndi na, Chi ef Justice Abr ahanson di scussed

forfeiture of rights as foll ows:

[SJone rights are forfeited when they are not clained
at trial; a nere failure to object constitutes a
forfeiture of the right on appellate review The
purpose of the "forfeiture” rule is to enable the
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circuit court to avoid or <correct any error wth
m ni mal di sruption of t he j udi ci al process,
elimnating the need for appeal. The forfeiture rule
al so gives both parties and the circuit court notice
of the issue and a fair opportunity to address the
obj ection; encourages attorneys to diligently prepare
for and conduct trials; and prevents attorneys from
"sandbaggi ng" opposing counsel by failing to object to
an error for strategic reasons and |later claimng that
the error is grounds for reversal.

In contrast, sone rights are not lost by a
counsel's or a litigant's nmere failure to register an
objection at trial. These rights are so inportant to
a fair trial that courts have stated that the right is
not |ost unless the defendant know ngly relinquishes
the right. As the court explained in State v.
Huebner, 2000 W 59, 914, 235 Ws. 2d 486, 611
N. W2d 727, "a crimnal def endant has certain
fundamental constitutional rights that my only be
wai ved personally and expressly,” including "the right
to the assistance of counsel, the right to refrain
fromself-incrimnation, and the right to have a tria
by jury. . . . Such rights cannot be forfeited by
mere failure to object.”

Ndi na, 315 Ws. 2d 653, 1130-31 (footnotes omtted).

174 This helpful discussion raises questions of when a
defendant nmay avoid a forfeiture for failure to tinely assert a
right, especially if the right is not deened to be a fundanenta
constitutional right.

175 Relying on Ws. Stat. 8§ 971.31(2) and (5), the State
insists that Thonpson, who admttedly had no know edge of a
mandatory m ni num sentence in his case, forfeited his right to
raise the 1issue, except in the context of an ineffective
assi stance of counsel claim

176 Wsconsin Stat. § 971.31(2) and (5) address the timng

of objections. There are a few occasions in which the
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forfeiture rule does not apply because the defendant is not in a

position to make a tinely objection. See Ndina, 315

Ws. 2d 653, 9140 (Prosser, J., concurring) (citing Walton .

Briley, 361 F.3d 431 (7th Gr. 2004); State v. Vanness, 2007 W

App 195, 304 Ws. 2d 692, 738 N W2d 154). Use of the phrase
"deenmed wai ved" and the word "waiver" in 8§ 971.31 may inply that
a defendant should understand, or at |east be able to perceive,
what he is expected to object to.

77 There are also situations in which 8§ 971.31, by its
terms, my not apply. For instance, Thonpson 1is really
conpl ai ni ng about nore than the "insufficiency of the conplaint”
or "information," which are specifically addressed in the
statute. Thonpson also is conplaining that the judge failed to
personally inform him of the mandatory penalties he faced for
the felonies and that his lack of information was never
remedi ed, so that neither he nor the State understood what was
at stake at trial or before trial.

178 We believe it would be unreasonable to strictly apply
§ 971.31 to a situation in which the entire courtroom was
operating under a mstaken understanding of the |aw. The
crimnal conplaint appeared to be correct on its face. Its
defect was |atent because the listing of "potential penalties”
was inconplete. As a result, the defendant and his counsel were
given msleading information, which is exactly the opposite of

Ws. Stat. 8 970.02(1)(a)'s intent.
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179 The court of appeals did not rely on Ws. Stat.
8§ 971.31 to reverse. It turned instead to Ws. Stat. 8 971. 26

whi ch provi des:

No indictnment, information, conplaint or warrant
shall be invalid, nor shall the trial, judgnment or
ot her proceedings be affected by reason of any defect
or inperfection in matters of form which do not
prej udi ce the defendant.

Ws. Stat. § 971.26 (enphasis added).

180 We note at least three other statutes worth discussing
in this context. Wsconsin Stat. § 805.18 is entitled "M stakes

and om ssions; harm ess error."

(1) The court shall, in every stage of an action,
disregard any error or defect in the pleadings or
proceedi ngs which shall not affect the substantial

rights of the adverse party.

(2) No judgnent shall be reversed or set aside or
new trial granted in any action or proceeding on the
ground of . . . the inproper adm ssion of evidence, or
for error as to any matter of pleading or procedure
unless in the opinion of the court to which the
application is nmade, after an examnation of the
entire action or proceeding, it shall appear that the
error conplained of has affected the substantial
rights of the party seeking to reverse or set aside
the judgnent, or to secure a new trial.

Ws. Stat. 8§ 805.18 (enphasis added).

81 Wsconsin Stat. 8 968.22 provides:

Effect of technical irregularities.

No evidence seized under a search warrant shall
be suppressed because of technical irregularities not
affecting the substantial rights of the defendant.

Ws. Stat. § 968.22 (enphasis added).
182 Wsconsin Stat. 8§ 971.29 reads in part:
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(1) A conplaint or information nmay be anended at
any tinme prior to arraignment wthout |eave of the
court.

(2) At the trial, the court may allow anmendnent
of the conmplaint, indictment or information to conform
to the proof where such anendnent is not prejudicial
to the defendant. After verdict the pleading shall be
deened anended to conformto the proof if no objection
to the relevance of the evidence was tinely raised
upon the trial.

Ws. Stat. § 971.29 (enphasis added).

183 These four statutes—Ws. Stat. 88 971.26, 805. 18,
968. 22, and 971.29—denonstrate that while the |egislature does
not demand perfection in crimnal procedure, it is nonetheless
sensitive that procedural deficiencies not "prejudice the
defendant™ or affect a defendant's "substantial rights."

84 The court of appeals grasped the conplexity of the
situation when it chose to focus on the "prejudice” elenent in
Ws. Stat. 8 971.26 instead of applying Ws. Stat. § 971.31.
However, the court of appeals did not have a conplete factual
record on the various facets of prejudice, and no one clains to
have anticipated the Supreme Court's decisions in Frye and
Lafl er.

85 Assuming w thout deciding that the mandatory m ninmum
sentence applies to Thonpson, we conclude that the failure to
i nform Thonpson of the mandatory m ni num sentence violated Ws.
Stat. 8§ 970.02(1)(a) and that the error was never corrected. W
conclude that this case nust be remanded to the circuit court
for a hearing to determ ne whether Thonpson was prejudiced by

the wviolation. The prejudice determnation nust satisfy the
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traditional standard for overcomng harmess error, that is,
there nmust be a reasonable probability that the error
contributed to the outconme of the action or the proceeding at

I ssue. Weborg v. Jenny, 2012 W 67, 968, _ Ws. 2d _,

N.W2ad _ . We expect the circuit court to make a threshold
determ nati on whether the mandatory mninmum penalty applies to
Thonmpson and if it does, whether the Suprenme Court's recent
decisions in Frye and Lafler affect the issue of prejudice.

E. Ineffective Assistance of Counsel

186 Because we reverse the court of appeals decision, we
do not need to determne whether the court exceeded its
authority and neglected to adhere to prior precedent when it
deci ded issues of ineffective assistance of counsel.

187 Utimately, the court of appeals recognized that a
potential ineffective assistance of counsel <claim is stil
alive. Assuming but not deciding that the mandatory m ninum
sentence applies to Thonpson, the failure of Thonpson's defense
attorney to discover this fact, inform Thonpson of this fact
and incorporate this fact into his defense strategy, is likely
to be assessed as deficient performance if Thonpson should file
an ineffective assistance of counsel claim However, if
Thonmpson were to make such a claim he would also be required to
establish prejudice fromthe deficient performance as the second
prong of such a claim See Donke, 337 Ws. 2d 268, 934. Ve
remand this case to the circuit court, so that all facets of

possible prejudice to the defendant nay be exam ned at the sane

30



No. 2009AP1505- CR

time if an ineffective assistance of counsel claimis nmnade and
if the mandatory m ni nrum sentence appli es.
I 11. CONCLUSI ON

188 W& reverse the court of appeals decision. W remand
the case to the circuit court, which has not yet sentenced the
def endant . Upon remand, we expect the circuit court to nake a
threshold determnation as to whether the mnmandatory m ninmum
sentence applies to Thonpson's conviction. If the circuit court
determ nes that the mandatory m ni num sentence does not apply to
Thonmpson's conviction, there was no error in failure to provide
Thonmpson with notice of a mandatory m ninmum sentence. If the
circuit court determnes that the mandatory mninum sentence
does apply to Thompson, the <circuit court should determne
whet her Thonpson was prejudiced by the violations of Ws. Stat.
8§ 970.02(1)(a). Addi tionally, the circuit court shoul d
reconsider the due process claimin light of Frye and Lafler.
Should Thonpson bring an ineffective assistance of counsel
claim the circuit court should consider that claimin |ight of
the discussion in this opinion.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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189 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | agree
with the majority's nandate reversing the decision of the court
of appeals that reversed the circuit court's order granting
Harry Thonpson's notion for a new trial and remanding the cause
to the circuit court. See majority op., 913. However, | do not
join the majority opinion because unlike the majority, see id.
199, 40, | would decide the issue of whether the nandatory
m ni mum sentence of 25 years, as set forth in Ws. Stat.
§ 939.616(1) (2005-06),' applies to Thonpson. In particular,
because Thonpson was charged under the version of Ws. Stat.
§ 948.02(1)(b) that did not carry a nmandatory m nimum sentence
of 25 vyears, | wuld conclude that the mnmandatory m ninmum
sentence does not apply to Thonpson. | would therefore reverse
t he decision of the court of appeals and remand the cause to the
circuit court for sentencing consistent with this concurrence.

190 As explained by the mmjority, see id., 91127-39, as
well as the assistant district attorney at the January 29, 2009,
hearing on Thonpson's notion for a new trial, see id., 20, the
| egi sl ature simultaneously enacted two acts: 2005 Ws. Act 430,
whi ch created a mandatory m ni num sentence of 25 years for those
persons convicted of a violation of Ws. Stat. § 948.02(1)(b),
and 2005 Ws. Act 437, which did not create such a nandatory

m ni mum sent ence. In this case, the State charged Thonpson

L All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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under the version of § 948.02(1)(b) that did not carry a
mandat ory m ni num sent ence.

191 Both Act 430 and Act 437 renunbered Ws. Stat.
§ 948.02(1) (2003-04) as Ws. Stat. 8§ 948.02(1)(b) and anended
its |anguage. See 2005 Ws. Act 430, § 3; 2005 Ws. Act 437
8§ 1. The two versions of 8§ 948.02(1), while enacted on the very
sanme day, are nutually inconsistent. See note to § 948.02(1).
Act 430 renunbered Ws. Stat. 8§ 948.02(1) (2003-04) as Ws.
Stat. 8 948.02(1)(b) and anended it to read: "Whoever has sexua
intercourse with a person who has not attained the age of 12
years is guilty of a Class B felony." 2005 Ws. Act 430, § 3
(enmphasi s added). By contrast, Act 437 renunbered Ws. Stat.
§ 948.02(1) (2003-04) as Ws. Stat. 8 948.02(1)(b) and anended
it to read: "Wioever has sexual contact or sexual intercourse
with a person who has not attained the age of 13 years is guilty
of one of the following: . . . (b) If the sexual contact or

sexual intercourse did not result in great bodily harm to the

person, a Class B felony." 2005 Ws. Act 437, 8 1 (enphasis
added) .

192 For our purposes today, it is significant that Act 430
created Ws. Stat. § 939.617, since renunbered to Ws. Stat.

§ 939.616,2 effecting a nmandatory mnimum sentence of 25 years

2 Because 2005 Ws. Act 433, enacted the very same day as
both Act 430 and Act 437, created a different statute that was
al so numbered Ws. Stat. § 939.617, see 2005 Ws. Act 433, § 15,
the Revisor of Statutes Bureau renunbered as Ws. Stat.
§ 939.616 the Ws. Stat. 8§ 939.617 created by Act 430, pursuant
to its authority under Ws. Stat. § 13.93(1)(b). See third note
to Ws. Stat. § 939.616
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for those persons convicted of either Ws. Stat. 88 948.02(1)(b)
or (c) or 948.025(1)(a). See 2005 Ws. Act 430, § 1. Act 437

however, did not create such a mandatory m ni num sentence. See
note to Ws. Stat. 8 939.616(1) (clarifying that the citations
in § 939.616(1) to Ws. Stat. 8§ 948.02(1)(b) and 948.025(1)(a)
are those "affected by 2005 Ws. Act 430").

193 As the mjority aptly notes, the legislature's
approval of Act 437, which renunbered and anended the very sane
statute that Act 430 had renunbered and anended but which did
not create a mandatory mninmum sentence applicable to such
statute, "raises the question whether both provisions existed—
as fraternal twins—at the tine Thonpson was prosecuted.”
Majority op., 937. In other words, we are left wth the
"legitimate question[]"™ of whether the nmandatory m ninmm

sentence of 25 years applies to Thonmpson in the first instance.

See id., f27.
194 Unlike the mjority, see id., 9119, 40, | would
definitively answer that legitinmate question. To determ ne

whet her the nmandatory mninum sentence applies to Thonpson, |
woul d begin by assessing the allegations of the conplaint and
i nformation. Because Thonpson was charged under the version of
Ws. Stat. 8§ 948.02(1)(b) renunbered and amended by Act 437, the
act that did not create a nandatory mnimm sentence of 25
years, | would conclude that the mandatory m ni nrum sentence does
not apply to Thonpson.

195 The State charged Thonpson with two counts of first-

degree sexual assault of a child contrary to Ws. Stat.
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§ 948.02(1)(b), alleging that on Septenber 6, 2007, and again on
Septenber 21, 2007, Thonpson had "sexual intercourse with a
child under the age of thirteen, [T.L.G, born June 4, 1998],
which did not result in great bodily harmto said child." The
conpl ai nt advi sed Thonpson that a violation of 8 948.02(1)(b) is
a Cass B felony which, pursuant to Ws. Stat. 8§ 939.50(3)(b)
subj ects Thonpson to a term of inprisonment not to exceed 60
years.

196 The State's allegation that Thonpson tw ce violated
Ws. Stat. § 948.02(1)(b) by having sexual intercourse with a

child under the age of 13 years, which did not result in great

bodily harm to the child, informs us that the State charged

Thonpson under the version of § 948.02(1)(b) renunbered and
anended by Act 437, rather than Act 430. This is so because the
version of 8§ 948.02(1)(b) renunbered and amended by Act 437 is
the version that applies to a victim under the age of 13 years
and that differentiates between sexual intercourse that resulted
in great bodily harm to the victim and sexual intercourse that
did not result in great bodily harm to the victim See 2005
Ws. Act 437, § 1.

197 Moreover, it is clear from the record that nobody
involved in the case was under the inpression that the mandatory
m ni mum sentence applied to Thonpson. Specifically, the record
indicates that the district attorney did not intend to charge
Thonpson under the version of Ws. Stat. § 948.02(1)(b) that
carried a nmandatory mninum sentence, defense counsel was

unaware of the mandatory m ni num sentence, the circuit court did

4
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not advise Thonpson of the mandatory mninmum sentence, and

Thonpson was not otherwise aware of the mandatory m ninmum

sent ence.
198 Because | would conclude that the mnmandatory m ninmm
sentence of 25 years does not apply to Thonpson, | would not

address the remaining issues of whether the failure to inform
Thonpson of the mandatory mninmum sentence violated either his
right to due process or Ws. Stat. § 970.02(1)(a), and if so,
whet her Thonpson was prejudiced by the violation. | further
woul d not address whether defense counsel's failure to discover
and inform Thonpson of the fact of the mnmandatory m ninmum
sentence constituted deficient perfornmance. Instead, | would
remand the cause to the circuit court for sentencing consistent
with this concurrence.

199 For the foregoing reasons, | respectfully concur.

200 I am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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