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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.     

 

¶1 N.  PATRI CK CROOKS,  J.  Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on1 i n a case ar i s i ng f r om a shoot i ng on a 

Mi l waukee st r eet  on a summer  mor ni ng.   The mur der ed man,  Br yon 

Somer vi l l e,  made st at ement s t o an ambul ance dr i ver  and a pol i ce 

of f i cer  j ust  bef or e he di ed t hat  gave a br i ef  descr i pt i on of  hi s  

assai l ant ——a man named Mar vi n,  whose l ast  name Somer vi l l e di d 

not  know,  who was dar k- ski nned wi t h " a bal d head and bi g 

f or ehead. "  Somer vi l l e di st i ngui shed hi m f r om anot her  man named 

                                                 
1 St at e v.  Beauchamp,  2010 WI  App 42,  324 Wi s.  2d 162,  781 

N. W. 2d 254.  
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Mar vi n by sayi ng he meant  " bi g head Mar vi n. "   Ot her  wi t nesses 

gave st at ement s about  seei ng Mar vi n Beauchamp at  t he scene and 

seei ng hi m shoot  Somer vi l l e poi nt  bl ank,  st at ement s t hey l at er  

sai d had been coer ced and wer e unt r ue.   The case pr oceeded t o 

t r i al  i n t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  t he Hon.  

Jef f r ey A.  Wagner  pr esi di ng.   When t wo wi t nesses t est i f i ed t hat  

t hei r  pr evi ous st at ement s i mpl i cat i ng Beauchamp had been l i es 

coer ced by t he pol i ce,  t he cour t  per mi t t ed t he St at e t o i mpeach 

t hei r  t est i mony by cr oss- exami ni ng t hem wi t h t hei r  pr i or  

i nconsi st ent  st at ement s.  The j ur y convi ct ed Beauchamp of  f i r st -

degr ee i nt ent i onal  homi ci de whi l e usi ng a danger ous weapon.   

Beauchamp appeal ed,  ar gui ng t hat  he i s ent i t l ed t o a new t r i al  

because t he admi ssi on of  t he Somer vi l l e st at ement s and t he pr i or  

st at ement s of  t he t wo r ecant i ng wi t nesses vi ol at ed hi s 

const i t ut i onal  r i ght s t o conf r ont at i on and due pr ocess.   The 

ci r cui t  cour t  admi t t ed t he st at ement s under  t he dyi ng 

decl ar at i on and pr i or  i nconsi st ent  st at ement  hear say except i ons 

f ound i n Wi s.  St at .  §§ 908. 045( 3)  and 908. 01( 4) ( a) 1,  

r espect i vel y.   The cour t  of  appeal s af f i r med t he ci r cui t  cour t ’ s 

r ul i ngs on bot h i ssues.  

¶2 Beauchamp ar gues t hat  t he c i r cui t  cour t  er r ed i n 

admi t t i ng i nt o evi dence t he st at ement s made by Somer vi l l e pr i or  

t o hi s deat h because t her e was no oppor t uni t y f or  Beauchamp t o 

cr oss- exami ne Somer vi l l e about  hi s st at ement s,  and Beauchamp was 

t her ef or e depr i ved of  hi s const i t ut i onal  r i ght  t o conf r ont  t he 
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wi t nesses agai nst  hi m. 2  He ar gues t hat  t he hear say r ul es '  so-

cal l ed " dyi ng decl ar at i on"  except i on,  appl i cabl e t o st at ement s 

made by a decl ar ant  who bel i eves he i s f aci ng i mmi nent  deat h,  i s  

not  compat i bl e wi t h t he hol di ng of  Cr awf or d v.  Washi ngt on, 3 a 

case i n whi ch t he Uni t ed St at es Supr eme Cour t  r eaf f i r med t he 

conf r ont at i on of  wi t nesses as " t he onl y i ndi c i um of  r el i abi l i t y  

suf f i c i ent  t o sat i sf y const i t ut i onal  demands" 4 f or  t est i moni al  

st at ement s.  Beauchamp ar gues t hat  whi l e t he Cr awf or d Cour t  

decl i ned t o r ul e on whet her  or  how i t s br i ght  l i ne r ul e appl i ed 

t o dyi ng decl ar at i ons,  i t s  hol di ng compel s t hi s cour t  t o excl ude 

al l  unconf r ont ed t est i moni al  hear say st at ement s,  i ncl udi ng dyi ng 

decl ar at i ons.  

¶3 Beauchamp f ur t her  ar gues t hat  even i f  a hear say 

except i on f or  dyi ng decl ar at i ons was r ecogni zed and i mpl i c i t l y  

i ncor por at ed by t he f r amer s of  t he Uni t ed St at es Const i t ut i on i n 

                                                 
2 " The Si xt h Amendment ' s Conf r ont at i on Cl ause pr ov i des t hat ,  

' [ i ] n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy t he 
r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses agai nst  hi m. '   
We have hel d t hat  t hi s bedr ock pr ocedur al  guar ant ee appl i es t o 
bot h f eder al  and st at e pr osecut i ons. "   Cr awf or d v.  Washi ngt on,  
541 U. S.  36,  42 ( 2004)  ( c i t i ng Poi nt er  v.  Texas,  380 U. S.  400,  
406 ( 1965) ) .   Ar t i c l e 1,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 
guar ant ees t he accused,  i nt er  al i a,  " t he r i ght  .  .  .  t o meet  t he 
wi t nesses f ace t o f ace .  .  .  . "  

3 Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) .  

4 I d.  at  68- 69 ( " Wher e t est i moni al  st at ement s ar e at  i ssue,  
t he onl y i ndi c i um of  r el i abi l i t y  suf f i c i ent  t o sat i sf y 
const i t ut i onal  demands i s t he one t he Const i t ut i on act ual l y 
pr escr i bes:  conf r ont at i on. " )  
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t he Conf r ont at i on Cl ause, 5 i t  i s  now t i me t o abr ogat e t he common 

l aw on t hi s poi nt .   He cl ai ms t hat  t he r at i onal es gi ven f or  t he 

except i on,  such as wi de accept ance of  par t i cul ar  r el i gi ous 

bel i ef s and t he evi dent i ar y necessi t y of  such st at ement s,  ar e 

now ant i quat ed and i r r el evant .   Beauchamp ar gues t hat  he i s 

ent i t l ed t o a new t r i al  because Somer vi l l e' s st at ement s 

i mpl i cat i ng Beauchamp wer e t est i moni al  st at ement s t hat  wer e 

admi t t ed i nt o ev i dence i n v i ol at i on of  hi s r i ght  under  Cr awf or d 

t o t est  t hei r  r el i abi l i t y  by cr oss- exami nat i on,  because t her e i s  

no l onger  a basi s f or  pr esumi ng t he r el i abi l i t y  of  such 

st at ement s,  and because i n f act  t her e ar e r easons t o doubt  i t .   

¶4 Beauchamp al so c l ai ms t hat  t he admi ssi on of  t he t wo 

wi t nesses'  pr i or  i nconsi st ent  st at ement s v i ol at ed hi s r i ght  t o 

due pr ocess. 6  Thi s cour t  has st at ed t hat  due pr ocess 

                                                 
5 See,  e. g. ,  Cr awf or d,  541 U. S.  at  54:  " [ T] he [ Si xt h 

Amendment ]  ' r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses 
agai nst  hi m'  .  .  .  i s  most  nat ur al l y r ead as a r ef er ence t o t he 
r i ght  of  conf r ont at i on at  common l aw,  admi t t i ng onl y t hose 
except i ons est abl i shed at  t he t i me of  t he f oundi ng. "  

6 The r i ght  t o due pr ocess of  l aw i s guar ant eed by t he Fi f t h 
and Four t eent h Amendment s t o t he Uni t ed St at es Const i t ut i on.   
See Mal l oy v.  Hogan,  378 U. S.  1,  6 ( 1964)  ( hol di ng t hat  t he 
Four t eent h Amendment  makes t he Fi f t h Amendment  appl i cabl e t o t he 
st at es) .   Ar t i c l e 1,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 
pr ovi des t he f ol l owi ng guar ant ees:   

I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy 
t he r i ght  t o be hear d by hi msel f  and counsel ;  t o 
demand t he nat ur e and cause of  t he accusat i on agai nst  
hi m;  t o meet  t he wi t nesses f ace t o f ace;  t o have 
compul sor y pr ocess t o compel  t he at t endance of  
wi t nesses i n hi s behal f ;  and i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  
by an i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n 
t he of f ense shal l  have been commi t t ed;  whi ch count y or  



No.  2009AP806- CR   

 

5 
 

r equi r ement s ar e sat i sf i ed i n such a s i t uat i on so l ong as t he 

decl ar ant  i s " pr esent  and subj ect  t o cr oss- exami nat i on. " 7  

Speci f i cal l y,  he ar gues t hat  i n or der  t o pr ot ect  a def endant ’ s 

due pr ocess r i ght  t o have unr el i abl e pr i or  i nconsi st ent  

st at ement s excl uded,  t hi s cour t  shoul d di scar d t hat  st andar d and 

i nst ead adopt  a mul t i - f act or  t est  set  f or t h by t he Sevent h 

Ci r cui t  Cour t  of  Appeal s i n Vogel  v.  Per cy. 8   He cont ends t hat  

i f  t he cour t  wer e t o appl y t he Vogel  t est ,  under  whi ch t he 

avai l abi l i t y  of  t he decl ar ant  f or  cr oss- exami nat i on i s j ust  one 

consi der at i on among sever al ,  t he st at ement s i n quest i on woul d be 

deemed t oo unr el i abl e t o be admi t t ed,  and he cont ends t hat  t hei r  

er r oneous admi ssi on was a v i ol at i on of  hi s r i ght  t o due pr ocess 

and t hus ent i t l es hi m t o a new t r i al .  

¶5 We hol d t hat  t he admi ssi on of  t he dyi ng decl ar at i on 

st at ement  v i ol at es nei t her  Beauchamp' s Si xt h Amendment  r i ght  t o 

                                                                                                                                                             
di st r i ct  shal l  have been pr evi ousl y ascer t ai ned by 
l aw.  

7 Robi nson v.  St at e,  102 Wi s.  2d 343,  349,  306 N. W. 2d 668 
( 1981) .  

8 Vogel  v.  Per cy,  691 F. 2d 843,  846- 47 ( 7t h Ci r .  1982) .   The 
cour t  c i t ed a Fi f t h Ci r cui t  case est abl i shi ng t he f ol l owi ng 
“ gui del i nes”  f or  det er mi ni ng " whet her  subst ant i ve use of  a pr i or  
i nconsi st ent  st at ement  woul d compor t  wi t h due pr ocess” :   

( 1)  t he decl ar ant  was avai l abl e f or  cr oss- exami nat i on;  
( 2)  t he st at ement  was made shor t l y af t er  t he event s 
r el at ed and was t r anscr i bed pr ompt l y;  ( 3)  t he 
decl ar ant  knowi ngl y and vol unt ar i l y  wai ved t he r i ght  
t o r emai n s i l ent ;  ( 4)  t he decl ar ant  admi t t ed maki ng 
t he st at ement ;  and ( 5)  t her e was some cor r obor at i on of  
t he st at ement ' s r el i abi l i t y .  
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conf r ont  wi t nesses nor  hi s cor r espondi ng r i ght  under  t he 

Wi sconsi n Const i t ut i on. 9  As t he cour t  of  appeal s not ed,  " t he 

Si xt h Amendment ' s guar ant ee of  t he conf r ont at i on r i ght  does not  

appl y ' wher e an except i on t o t he conf r ont at i on r i ght  was 

                                                 
9 The concur r ence woul d avoi d r eachi ng t he quest i on t hat  i s 

squar el y bef or e us,  t he quest i on of  whet her  a dy i ng decl ar at i on 
const i t ut es an except i on t o an accused' s Si xt h Amendment  r i ght  
t o conf r ont at i on.   We do not  t hi nk i t  i s  appr opr i at e t o dodge 
t hi s quest i on.   Fi r st ,  t he r ecor d i s suf f i c i ent l y devel oped wi t h 
evi dence t o est abl i sh,  as even def ense counsel  essent i al l y  
conceded at  t r i al ,  t hat  t he st at ement s i nvol ved her e const i t ut e 
dyi ng decl ar at i ons under  Wi s.  St at .  § 908. 045( 3) .   Second,  t he 
par t i es have f ul l y br i ef ed t he quest i on pr esent ed.   Thi r d,  t he 
Supr eme Cour t  has set  f or t h pr i nci pl es i n Gi l es and Cr awf or d 
t hat  get  us t o an answer  on t hi s quest i on.   And f our t h,  many 
ot her  j ur i sdi ct i ons have answer ed t hi s quest i on.   The Uni t ed 
St at es Supr eme Cour t  was bar r ed,  gi ven t he pr ocedur al  hi st or y of  
t he case bef or e i t  i n Mi chi gan v.  Br yant ,  f r om addr essi ng t he 
quest i on of  dyi ng decl ar at i ons;  as a mat t er  of  st at e l aw,  t he 
oppor t uni t y f or  t hat  l egal  t heor y had been deemed wai ved bel ow.   
See Mi chi gan v.  Br yant ,  ___ U. S.  ___,  131 S.  Ct .  1143 ( 2011)  
( hol di ng t hat  unconf r ont ed st at ement s made by a shoot i ng v i ct i m 
t o pol i ce on t he scene wer e nont est i moni al  and t her ef or e 
admi ssi bl e wi t hout  v i ol at i on of  t he Conf r ont at i on Cl ause) .   Had 
t he Br yant  Cour t  had a pr oper l y devel oped r ecor d and pr oper l y 
pr esent ed quest i on r egar di ng a dyi ng decl ar at i on,  i t  mi ght  wel l  
have chosen t o addr ess t hat  quest i on i nst ead.    

The Br yant  Cour t  acknowl edged t hat  i t  was r evi ewi ng " a 
r ecor d t hat  was not  devel oped t o ascer t ai n t he ' pr i mar y pur pose 
of  t he i nt er r ogat i on. ' "   I d.  at  1163.   However ,  t he f i r st  st ep 
i n t he Cour t ' s  anal ysi s,  i d.  at  1163- 65,  f ocused on " t he 
avai l abl e evi dence,  whi ch suggest s t hat  [ t he v i ct i m]  per cei ved 
an ongoi ng t hr eat . "   I d.  at  1164 n. 16.   Not hi ng i n t he Cour t ' s  
anal ysi s i ndi cat ed t hat  ever y i nci dent  i n whi ch a shoot i ng 
v i ct i m i s t r eat ed by emer gency r esponder s const i t ut es an 
" ongoi ng emer gency"  such t hat  t he v i ct i m' s st at ement s ar e 
r ender ed non- t est i moni al .   Havi ng gr ant ed t he pet i t i on f or  
r evi ew i n t hi s case and havi ng t he benef i t  of  a pr oper l y 
devel oped r ecor d,  we see no need t o l eave t hi s i mpor t ant  
quest i on t o be answer ed anot her  day.    
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r ecogni zed at  t he t i me of  t he f oundi ng. ' " 10  Beauchamp concedes 

t hat  t he dyi ng decl ar at i on except i on was an est abl i shed hear say 

except i on at  common l aw.   The Cr awf or d Cour t  acknowl edged t he 

dyi ng decl ar at i on hear say except i on and i ndi cat ed t hat  t he 

except i on mi ght  be an except i on t hat  sur vi ves a Conf r ont at i on 

Cl ause chal l enge. 11  Wi t hout  a di r ect  answer  f r om Cr awf or d on 

t hi s poi nt ,  we ar e gi ven t he t ask of  r esol v i ng t hi s quest i on by 

appl y i ng t he pr i nci pl es set  f or t h i n Cr awf or d and a r el at ed 

case,  Gi l es v.  Cal i f or ni a, 12 whi ch bases i t s hol di ng on an 

anal ysi s of  what  speci f i c  hear say except i ons wer e per mi t t ed at  

common l aw at  t he t i me of  t he r at i f i cat i on of  t he Si xt h 

Amendment  and wer e t her ef or e i ncor por at ed i nt o i t s conf r ont at i on 

r i ght .   Those pr i nci pl es compel  t he concl usi on t hat  al l owi ng 

t hi s hear say except i on compor t s wi t h t he pr ot ect i ons of  t he 

Conf r ont at i on Cl ause.   Whi l e t he Uni t ed St at es Supr eme Cour t  has 

yet  t o gi ve i t s expl i c i t  bl essi ng t o t he dyi ng decl ar at i on 

except i on,  i t  has gi ven us no r eason t o abandon a pr i nci pl e t hat  

i s  so deepl y r oot ed i n t he common l aw.   Nor  does Beauchamp.   The 

f ai r est  way t o r esol ve t he t ensi on bet ween t he St at e' s i nt er est  

i n pr esent i ng a dyi ng decl ar at i on and a def endant ' s concer ns 

about  i t s pot ent i al  unr el i abi l i t y  i s  not  t o pr ohi bi t  such 

evi dence,  but  t o cont i nue t o f r eel y per mi t ,  as t he l aw does,  t he 

                                                 
10 St at e v.  Beauchamp,  324 Wi s.  2d 162,  ¶11 ( c i t i ng Gi l es v.  

Cal i f or ni a,  ___ U. S.  ___,  128 S.  Ct .  2678,  2682 ( 2008) ) .  

11 Cr awf or d,  541 U. S.  at  56 n. 6.  
 

12 Gi l es v.  Cal i f or ni a,  ___ U. S.  ___,  128 S.  Ct .  2678 
( 2008) .  
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aggr essi ve i mpeachment  of  a dy i ng decl ar at i on on any gr ounds 

t hat  may be r el evant  i n a par t i cul ar  case. 13  I n ot her  wor ds,  i f  

t her e i s evi dence t he decl ar ant  had a mot i ve t o accuse f al sel y,  

i nt r oduce i t .   I f  t her e i s evi dence t hat  t he decl ar ant  was 

cogni t i vel y i mpai r ed and i ncapabl e of  per cei v i ng event s 

accur at el y,  i nt r oduce i t .   Such f act s may,  i n par t i cul ar  cases,  

j ust i f i abl y under mi ne t he r el i abi l i t y  of  a dyi ng decl ar at i on.   

The r el i abi l i t y  of  evi dence i s an i ssue f or  t he t r i er  of  f act ,  

and t he asser t i on t hat  some dyi ng decl ar at i ons may be unr el i abl e 

can not  j ust i f y t he per  se excl usi on of  such pot ent i al l y  

val uabl e evi dence.  

¶6 We ar e l i kewi se unper suaded by Beauchamp' s ar gument  

t hat  t he f ai l ur e t o excl ude t he pr i or  i nconsi st ent  st at ement s of  

r ecant i ng wi t nesses her e v i ol at ed due pr ocess r i ght s and,  as he 

ar gued bef or e t he cour t  of  appeal s,  const i t ut ed ei t her  pl ai n 

er r or  by t he ci r cui t  cour t  or  pr ej udi c i al  er r or  by counsel  

necessi t at i ng r emand f or  a Machner  hear i ng,  when t he gr ounds f or  

t he c l ai m i s t hat  a t est  di f f er ent  f r om Wi sconsi n' s shoul d have 

                                                 
13 I n a concur r ence i n a dyi ng decl ar at i on case,  a st at e 

cour t  j ust i ce cr i t i cal  of  t he r el i abi l i t y  of  dyi ng decl ar at i ons 
asser t ed t hat  when j ur or s hear  t he dr amat i c c i r cumst ances 
sur r oundi ng a dyi ng decl ar at i on,  " t her e i s no ef f ect i ve way t o 
chal l enge i t s t r ut h and i t  i s  mor e t han j ust  l i kel y t hat  t he 
j ur y wi l l  at t ach undue i mpor t ance t o i t  and gi ve i t  undue wei ght  
i n ar r i v i ng at  a ver di ct . "   Ki dd v.  St at e,  258 So.  2d 423,  430 
( Mi ss.  1972)  ( Smi t h,  J. ,  concur r i ng) .   A st at ement  about  whet her  
such evi dence can be successf ul l y chal l enged cannot  be r eadi l y  
di spr oved,  of  cour se,  by r ecour se t o appel l at e case l aw r esear ch 
gi ven t hat  a case i nvol v i ng a successf ul l y i mpeached dyi ng 
decl ar at i on t hat  r esul t s i n an acqui t t al  woul d not  be t he 
subj ect  of  appeal .  
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been appl i ed and t hat ,  i f  appl i ed,  t he t est  woul d have bar r ed 

t he st at ement s f r om evi dence.   The st at ement s i n quest i on wer e 

admi t t ed wi t hout  obj ect i on and consi st ent  wi t h cont r ol l i ng 

Wi sconsi n l aw.   Beauchamp was not  pr ej udi ced by hi s counsel ' s 

f ai l ur e t o ur ge t he cour t  t o appl y t he l aw of  anot her  

j ur i sdi ct i on,  nor  can t he ci r cui t  cour t  be sai d t o have 

commi t t ed pl ai n er r or  when i t  appl i ed what  was t hen t he 

cont r ol l i ng l aw i n Wi sconsi n.   Ther e was no vi ol at i on of  

Beauchamp' s r i ght  t o due pr ocess her e.  

¶7 We t her ef or e af f i r m t he cour t  of  appeal s.  

BACKGROUND 

¶8 Accor di ng t o st at ement s by wi t nesses and t est i mony at  

t he t r i al ,  t he conf l i c t  t hat  ul t i mat el y l ed t o t he shoot i ng was 

a coupl e' s f i ght  over  r umor ed i nf i del i t y,  t hough t he shoot i ng 

i t sel f  was by a per son whose i nt er est  i n t he ar gument  seems 

i mpossi bl e t o di scer n f r om t he evi dence i n t he r ecor d.   On t he 

mor ni ng of  June 16,  2007,  Somer vi l l e was angr i l y  goi ng f r om one 

r esi dence t o anot her  t r y i ng t o f i nd hi s gi r l f r i end,  Dal ynn 

Br ookshi r e,  and a f l ur r y of  phone cal l s wer e bei ng made t o and 

f r om Somer vi l l e,  Br ookshi r e,  and her  f r i ends and r el at i ves.   One 

of  t hose cal l s came t o Mar vi n Beauchamp as he was dr i v i ng home 

wi t h hi s gi r l f r i end f r om an appoi nt ment ,  and hi s gi r l f r i end 

t est i f i ed t hat  af t er  he t ook t hat  cal l ,  t hey qui ckl y headed 

t owar d t he Sher man Avenue addr ess wher e Somer vi l l e had sai d he 

was goi ng next .   They par ked a bl ock away,  and Beauchamp and hi s 

gi r l f r i end t ook di f f er ent  r out es t o t he house.   Domi ni que Br own,  

Beauchamp' s gi r l f r i end,  who had j ust  ar r i ved wi t h hi m moment s 
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bef or e,  f ound Shai nya Br ookshi r e,  t he s i st er  of  Somer vi l l e' s 

gi r l f r i end,  near  t he house.   Accor di ng t o a s i gned st at ement  

gi ven t o pol i ce but  l at er  r ecant ed,  Beauchamp' s gi r l f r i end t ol d 

t he second woman t hat  " Mar vi n"  was " hi di ng i n t he bushes on t he 

si de of  t he house,  and he has a gun. "    

¶9 Wi t nesses t est i f i ed t o seei ng Somer vi l l e wal k out  of  

t he house and hear i ng Somer vi l l e br i ef l y exchange wor ds wi t h 

someone out si de t he house.   Just  bef or e t he gunshot s,  wi t nesses 

t ol d pol i ce,  t hey hear d Somer vi l l e say,  " Oh,  you got  a gun.  Oh,  

you' r e goi ng t o shoot  me.  Shoot  me t hen. "   I n a st at ement  t o 

pol i ce t hat  she l at er  sai d was unt r ue,  Beauchamp' s gi r l f r i end 

sai d she t hen saw Beauchamp poi nt  a gun at  Somer vi l l e and shoot  

hi m i n t he st omach f r om a di st ance of  about  f i ve f eet .   A boy 

who was sel l i ng bot t l ed wat er  at  t he i nt er sect i on near by 

t est i f i ed t hat  he saw a man come up f r om behi nd t he house,  saw 

Somer vi l l e wal k out  of  t he house,  hear d t he t wo exchange wor ds,  

and saw t he man shoot  Somer vi l l e,  t hough when shown a gr oup of  

phot ogr aphs t hat  i ncl uded Beauchamp,  he was unabl e t o i dent i f y  

hi m as t he shoot er .   He t hen saw t he wounded man wal k t owar d hi s 

vehi c l e and open t he door  bef or e f al l i ng t o t he gr ound.  

¶10 When pol i ce and f i r e depar t ment  uni t s r esponded t o t he 

cal l  r epor t i ng t he shoot i ng,  t hat  i s  wher e t hey f ound 

Somer vi l l e,  consci ous but  gr avel y i nj ur ed wi t h f i ve gunshot  

wounds.   The EMT who ar r i ved on t he scene,  Mar vi n Col eman,  

t est i f i ed t hat  he asked Somer vi l l e,  " Who di d t hi s?"   Somer vi l l e 

r esponded,  " Mar vi n. "   When Col eman,  who was an acquai nt ance of  
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t he v i ct i m and had r ecogni zed hi s vehi c l e at  t he scene,  asked,  

" Who,  me?"   Somer vi l l e r esponded,  " No,  bi g head Mar vi n. " 14 

¶11 Pol i ce of f i cer  Wayne Young r ode i n t he ambul ance wi t h 

Somer vi l l e.  I n t he ambul ance,  Somer vi l l e st at ed t hat  " Mar vi n"  

shot  hi m.   An emer gency r oom doct or  t ol d Young shor t l y bef or e 

Somer vi l l e di ed t hat  hi s t i me f or  aski ng quest i ons was shor t .   

I n r esponse t o Young' s quest i ons,  Somer vi l l e descr i bed " Mar vi n"  

as dar k- ski nned,  bal d,  and havi ng a bi g f or ehead.   Peopl e who 

had known Beauchamp pr i or  t o hi s ar r est  i n t hi s case descr i bed 

hi s physi cal  appear ance i n t r i al  t est i mony i n ways t hat  wer e 

consi st ent  wi t h t he descr i pt i on Somer vi l l e pr ovi ded of  t he man 

who shot  hi m.   Somer vi l l e' s gi r l f r i end descr i bed Beauchamp as 

havi ng a bal d head and dar k ski n.  An acquai nt ance who gr ew up 

wi t h Beauchamp and was housed i n t he same count y j ai l  wi t h hi m 

f or  t hr ee days descr i bed hi m as havi ng " a bi g head, "  and 

" par t i cul ar l y a l ar ge f or ehead. "  

¶12 The t wo women,  Br own and Br ookshi r e,  wer e at  t he house 

wher e t he shoot i ng occur r ed,  and i t  i s  t hei r  " pr i or  i nconsi st ent  

st at ement s"  whose admi ssi bi l i t y  Beauchamp chal l enges.   Bot h gave 

mul t i pl e st at ement s t o t he pol i ce.   Fi r st ,  each gave i ni t i al  

st at ement s t hat  di d not  i mpl i cat e Beauchamp.   Second,  when r e-

                                                 
14 Somer vi l l e al so r epeat edl y sai d t hi ngs l i ke " Pl ease don' t  

l et  me di e. "   Those st at ement s wer e evi dence t hat  t he st at ement s 
wer e made " under  bel i ef  of  i mpendi ng deat h, "  see Wi s.  St at .  
§ 908. 045( 3) ,  whi ch was a cont est ed i ssue at  t he c i r cui t  cour t  
and bef or e t he cour t  of  appeal s.   However ,  Beauchamp i s not  
di sput i ng i n t hi s r evi ew t hat  t he st at ement s f i t  t he def i ni t i on 
of  " dyi ng decl ar at i on. "  
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i nt er vi ewed by pol i ce af t er  ot her  wi t nesses t ol d t he pol i ce t hat  

t he t wo women had act ual l y been i n t he f r ont  yar d qui t e c l ose t o 

wher e t he shoot i ng occur r ed,  each si gned st at ement s t hat  put  

Beauchamp at  t he scene wi t h a gun and i dent i f i ed hi m as t he 

shoot er .   Ther e was evi dence of  st at ement s t hat  each f ear ed 

Beauchamp;  hi s gi r l f r i end' s st at ement  t o pol i ce was t hat  she had 

r ecei ved a cal l  f r om hi m af t er  t he shoot i ng t el l i ng her  t o " keep 

[ her ]  mout h shut . "   However ,  at  t he pr el i mi nar y hear i ng and at  

t he t r i al ,  each char act er i zed t he st at ement s gi ven t o pol i ce as 

l i es coer ced by l aw enf or cement  of f i cer s who demanded a speci f i c  

st or y.   Each r ecant ed t he st at ement s t o t he ext ent  t hat  t hey 

i mpl i cat ed Beauchamp as t he shoot er .  

¶13 At  a pr e- t r i al  mot i on hear i ng,  over  def ense counsel ' s  

obj ect i on,  t he c i r cui t  cour t  r ul ed t hat  t he evi dence of  

Somer vi l l e' s st at ement s t o t he EMT and pol i ce of f i cer ,  as wel l  

as t he evi dence of  Somer vi l l e' s gr ave wounds,  suppor t ed a 

f i ndi ng t hat  t he st at ement s wer e made whi l e Somer vi l l e t hought  

he was dyi ng and t hat  t he st at ement s wer e t her ef or e admi ssi bl e 

under  Wi s.  St at .  908. 045( 3)  as except i ons t o t he hear say r ul e. 15  

                                                 
15 Wi s.  St at .  § 908. 01 pr ovi des as f ol l ows:    

The f ol l owi ng def i ni t i ons appl y under  t hi s chapt er :  

( 1)  St at ement .  A “ st at ement ”  i s  ( a)  an or al  or  wr i t t en 
asser t i on or  ( b)  nonver bal  conduct  of  a per son,  i f  i t  
i s  i nt ended by t he per son as an asser t i on.  

( 2)  Decl ar ant .  A “ decl ar ant ”  i s  a per son who makes a 
st at ement .  

( 3)  Hear say.  “ Hear say”  i s a st at ement ,  ot her  t han one 
made by t he decl ar ant  whi l e t est i f y i ng at  t he t r i al  or  
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The cour t  of  appeal s r ej ect ed Beauchamp' s chal l enge,  gr ounded on 

t he hol di ng i n Cr awf or d,  t o t he dyi ng decl ar at i on except i on,  

r easoni ng t hat  t he Gi l es Cour t ' s  " del i ber at e r ecogni t i on of  t he 

Si xt h Amendment ' s r each"  and i t s " f ur t her  anal ysi s of  t he pr e-

f oundi ng [ dyi ng decl ar at i on]  cases i t  c i t ed"  made i t  c l ear  t hat  

t he dyi ng decl ar at i on hear say except i on i s not  const i t ut i onal l y  

pr ohi bi t ed.   We r evi ew Beauchamp' s conf r ont at i on c l ause 

chal l enge de novo.   " Whet her  admi ssi on of  a hear say st at ement  

v i ol at es a def endant ' s r i ght  t o conf r ont at i on pr esent s a 

quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. "   St at e v.  

Weed,  2003 WI  85,  ¶10,  263 Wi s.  2d 434,  666 N. W. 2d 485 ( c i t i ng 

Li l l y  v.  Vi r gi ni a,  527 U. S.  116,  136- 37 ( 1999) ) .  

¶14 The st andar d of  r evi ew f or  t he second i ssue Beauchamp 

pr esent s i s det er mi ned by t he f act  t hat  t he r ecant i ng wi t nesses'  

pr i or  i nconsi st ent  st at ement s wer e r ead i nt o t he r ecor d at  t r i al  

wi t hout  obj ect i on.   Because t he cl ai med er r or  was not  pr eser ved 

by an obj ect i on at  t r i al ,  t he cour t  of  appeal s r evi ewed t he 

                                                                                                                                                             
hear i ng,  of f er ed i n evi dence t o pr ove t he t r ut h of  t he 
mat t er  asser t ed.  

( 4)  St at ement s whi ch ar e not  hear say.  A st at ement  i s 
not  hear say i f :  

( a)  Pr i or  st at ement  by wi t ness.  The decl ar ant  
t est i f i es at  t he t r i al  or  hear i ng and i s subj ect  t o 
cr oss- exami nat i on concer ni ng t he st at ement ,  and t he 
st at ement  i s:  

1.  I nconsi st ent  wi t h t he decl ar ant ' s t est i mony .  .  .  .  

Wi s.  St at .  § 908. 02 pr ovi des,  " Hear say i s not  admi ssi bl e 
except  as pr ovi ded by t hese r ul es or  by ot her  r ul es adopt ed by 
t he supr eme cour t  or  by st at ut e. "  
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c l ai m as a c l ai m of  i nef f ect i ve assi st ance of  counsel ,  pur suant  

t o St at e v.  Car pr ue,  2004 WI  111,  ¶47,  274 Wi s.  2d 656,  683 

N. W. 2d 31 ( not i ng t hat  i n t he absence of  an obj ect i on an 

appel l at e cour t  addr esses i ssues " wi t hi n t he r ubr i c of  t he 

i nef f ect i ve assi st ance of  counsel " ) .   The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  j udgment  and or der  denyi ng 

Beauchamp' s mot i on f or  post - convi ct i on r el i ef  seeki ng a new 

t r i al ,  or  i n t he al t er nat i ve a Machner  hear i ng t o pur sue hi s 

i nef f ect i ve assi st ance of  counsel  c l ai m.   For  t he same r eason,  

t he cour t  of  appeal s r evi ewed f or  pl ai n er r or  t he c i r cui t  

cour t ' s  f ai l ur e t o excl ude t he st at ement s on t he basi s of  a 

Vogel  anal ysi s. 16  The cour t  of  appeal s hel d Beauchamp' s pl ai n 

er r or  c l ai m t o be wi t hout  mer i t  because such er r or  must  be 

" obvi ous and subst ant i al , " 17 and t hat  st andar d cannot  be met  i n a 

case such as t hi s wher e t her e i s not  even a c i t at i on t o t he 

Vogel  f act or s,  much l ess an adopt i on of  t he st andar d,  i n any 

publ i shed Wi sconsi n case.   I t  t her ef or e af f i r med t he j udgment  

and or der .  

¶15 We l i kewi se r evi ew t he cl ai med er r or  i nvol v i ng t he 

admi ssi on of  t he pr i or  i nconsi st ent  st at ement s r ecogni z i ng t hat  

t hese ar e unobj ect ed- t o mat t er s.   We t her ef or e det er mi ne whet her  

Beauchamp i s ent i t l ed t o t he Machner  hear i ng he sought  i n hi s 

post - convi ct i on mot i on and on appeal  t o pur sue a c l ai m of  a new 

                                                 
16 See St at e v.  Jor gensen,  2008 WI  60,  ¶21,  310 Wi s.  2d 138,  

754 N. W. 2d 77.  

17 I d.  



No.  2009AP806- CR   

 

15 
 

t r i al  due t o i nef f ect i ve assi st ance of  counsel .   That  c l ai m i s 

pr emi sed on t he ar gument  t hat  Beauchamp was pr ej udi ced by hi s 

counsel ' s er r or  i n f ai l i ng t o obj ect  t o t he admi ssi on of  t he 

st at ement s and al so f ai l i ng t o advocat e f or  t he st at ement s t o be 

excl uded on due pr ocess gr ounds based on an al l egedl y mor e 

r est r i ct i ve st andar d adopt ed by t he Sevent h Ci r cui t  Cour t  of  

Appeal s.   We al so must  det er mi ne whet her  i t  was pl ai n er r or  f or  

t he cour t  not  t o appl y t he Sevent h Ci r cui t ' s  st andar d sua 

spont e.  

I .   SOMERVI LLE' S DYI NG DECLARATI ONS 

¶16 Beauchamp ar gues t hat  t he admi ssi on of  unconf r ont ed 

hear say st at ement s made by Somer vi l l e t o t he medi cal  and l aw 

enf or cement  per sonnel  who ar r i ved at  t he scene vi ol at ed hi s 

const i t ut i onal  r i ght  t o conf r ont  wi t nesses agai nst  hi m,  as 

guar ant eed by t he Uni t ed St at es Const i t ut i on and t he Wi sconsi n 

Const i t ut i on.   He cont ends t hat  a pr oper  r eadi ng of  Cr awf or d v.  

Washi ngt on,  i n whi ch t he Uni t ed St at es Supr eme Cour t  abr ogat ed a 

pr evi ous r ul e18 t hat  al l owed unconf r ont ed t est i moni al  hear say 

                                                 
18 The r ul e abr ogat ed was t hat  of  Ohi o v.  Rober t s,  448 U. S.  

56,  66 ( 1980) ,  whi ch f avor ed a bal anci ng appr oach appl i ed by t he 
c i r cui t  cour t  f or  det er mi nat i ons of  r el i abi l i t y  of  unconf r ont ed 
t est i moni al  st at ement s.   Af t er  not i ng t hat  t he Cour t  had hel d i n 
1965 t hat  t he Si xt h Amendment ' s r i ght  of  conf r ont at i on i s 
appl i cabl e i n st at e as wel l  as f eder al  cr i mi nal  t r i al s,  one 
comment at or  br i ef l y summar i zed t he subsequent  hi st or y of  
Conf r ont at i on Cl ause j ur i spr udence t hus:  

Si nce t hat  t i me,  t he Cour t  has t r i ed t o def i ne t he 
c i r cumst ances under  whi ch st at ement s can be of f er ed by 
t he pr osecut i on agai nst  t he accused wi t hout  havi ng t o 
accor d t he accused an oppor t uni t y t o cr oss- exami ne t he 
decl ar ant .   Event ual l y t he Cour t  devel oped a t wo- par t  
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deemed r el i abl e by a j udge,  compel s t he concl usi on t hat  t he 

dyi ng decl ar at i on hear say except i on i s no l onger  

const i t ut i onal l y per mi t t ed.   The St at e r esponds t hat  t he 

Cr awf or d Cour t  decl i ned t o addr ess t he quest i on of  dyi ng 

decl ar at i ons,  and appear ed t o l eave open t he possi bi l i t y  t hat  

such st at ement s woul d be f ound t o const i t ut e an except i on t o 

Conf r ont at i on Cl ause guar ant ees. 19  Fur t her ,  t he St at e ar gues 

                                                                                                                                                             
t est :  ( 1)  i f  t he st at ement  of f er ed agai nst  t he 
def endant  f el l  wi t hi n a " f i r ml y r oot ed"  except i on t o 
t he hear say r ul e,  cr oss- exami nat i on coul d be done away 
wi t h;  ( 2)  but  i f  t he st at ement  di d not  f al l  i nt o such 
an except i on,  t hen cr oss- exami nat i on coul d be 
di spensed wi t h onl y i f  t he pr osecut i on convi nced t he 
j udge t hat  t he st at ement  of f er ed was r el i abl e.   I n 
Cr awf or d v.  Washi ngt on,  t he Cour t  abandoned t he t wo-
par t  t est ,  at  l east  when t he st at ement  of f er ed agai nst  
t he def endant  qual i f i es as a " t est i moni al  st at ement . "  

Mi guel  A.  Méndez,  Cr awf or d v.  Washi ngt on:  A Cr i t i que,  57 St an.  
L.  Rev.  569,  571 ( 2004) ( f oot not es omi t t ed) .  

19 Crawford concerned the admission of the defendant's wife's prior statements to police 
concerning the defendant; the prosecution sought to admit the prior statements to rebut the 
defendant's assertion of self-defense.  The defendant's wife was unavailable to testify in that case 
due to a relevant marital privilege statute.  The Court asserted that confrontation was the only 
constitutionally sound way to determine reliability, and noted, "Dispensing with confrontation 
because testimony is obviously reliable is akin to dispensing with jury trial because a defendant 
is obviously guilty.  This is not what the Sixth Amendment prescribes."  Crawford, 541 U.S. at 
62.  Nevertheless, the court conceded the following: 

The one devi at i on we have f ound i nvol ves dyi ng 
decl ar at i ons.  The exi st ence of  t hat  except i on as a 
gener al  r ul e of  cr i mi nal  hear say l aw cannot  be 
di sput ed.   Al t hough many dyi ng decl ar at i ons may not  be 
t est i moni al ,  t her e i s aut hor i t y f or  admi t t i ng even 
t hose t hat  c l ear l y ar e.   We need not  deci de i n t hi s 
case whet her  t he Si xt h Amendment  i ncor por at es an 
except i on f or  t est i moni al  dyi ng decl ar at i ons.  I f  t hi s 
except i on must  be accept ed on hi st or i cal  gr ounds,  i t  
i s  sui  gener i s.    
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her e t hat  t he anal ysi s i n Gi l es,  as wel l  as f ur t her  comment ar y 

on t he dyi ng decl ar at i on hear say except i on i n t hat  case,  

conf i r ms t hat  t he Supr eme Cour t  has c l ear l y s i gnal ed t hat  a 

dyi ng decl ar at i on may saf el y be deemed an except i on t o t he 

Conf r ont at i on Cl ause by v i r t ue of  i t s  accept ance at  common l aw 

at  t he t i me of  t he f oundi ng.    

¶17 The St at e al so ar gues t hat  Somer vi l l e' s st at ement  t o 

t he emer gency medi cal  t echni c i an ( EMT)  was not  t est i moni al  and 

t her ef or e i s exempt ed by Cr awf or d f r om t he conf r ont at i on 

r equi r ement  t hat  appl i es t o t est i moni al  st at ement s.   Af t er  t hi s 

case was br i ef ed and ar gued,  t he Uni t ed St at es Supr eme Cour t  

deci ded Br yant ,  whi ch exami ned t he par amet er s of  t he " ongoi ng 

emer gency"  r ul e est abl i shed by t he hol di ng i n Davi s v.  

Washi ngt on t hat  st at ement s t o pol i ce ar e non- t est i moni al  when 

t he " pr i mar y pur pose of  t he i nt er r ogat i on"  t hat  pr oduced t hem 

" i s t o enabl e pol i ce assi st ance t o meet  an ongoi ng emer gency. "   

Davi s v.  Washi ngt on,  547 U. S.  813,  822 ( 2006) .   Though t he 

under l y i ng f act s and t he st at ement s at  i ssue i n t hi s case and 

Br yant  ar e s i mi l ar ,  t he l egal  quest i ons pr esent ed ar e di f f er ent .   

I n Br yant ,  t he st at ement s at  i ssue had been admi t t ed under  a 

di f f er ent  hear say except i on,  and no f act ual  f oundat i on was 

est abl i shed f or  a f i ndi ng t hat  t hey qual i f i ed as dyi ng 

decl ar at i ons.   The Cour t  st at ed,  " Because of  t he St at e' s f ai l ur e 

t o pr eser ve i t s ar gument  wi t h r egar d t o dyi ng decl ar at i ons,  

                                                                                                                                                             

Cr awf or d,  541 U. S.  at  56,  n. 6 ( c i t at i ons omi t t ed) .  
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we .  .  .  need not  deci de t hat  quest i on her e. "   Br yant ,  131 S.  

Ct .  at  1151,  n. 1.   I t  t hus pr oceeded wi t h i t s anal ysi s of  

whet her  t he Davi s " ongoi ng emer gency"  r ul e r ender ed st at ement s 

made t o pol i ce by a shoot i ng v i ct i m nont est i moni al .   The Cour t  

concl uded t hat  t he st at ement s wer e made i n t he cont ext  of  an 

ongoi ng emer gency and deemed t hem nont est i moni al ,  r ul i ng t hat  

t he admi ssi on of  t he unconf r ont ed st at ement s di d not  v i ol at e t he 

def endant ' s const i t ut i onal  conf r ont at i on r i ght .   I d.  at  1167.   

I n her  di ssent ,  Just i ce Gi nsbur g r ecapped t he br i ef  ment i ons of  

t he dyi ng decl ar at i on hear say except i on i n Cr awf or d and Gi l es 

and acknowl edged t hat  t he Cour t  has yet  t o addr ess i t s cont i nued 

vi abi l i t y :  

I n Cr awf or d v.  Washi ngt on,  t hi s  Cour t  not ed t hat ,  i n 
t he l aw we i nher i t ed f r om Engl and,  t her e was a wel l -
est abl i shed except i on t o t he conf r ont at i on 
r equi r ement :  The cl oak pr ot ect i ng t he accused agai nst  
admi ssi on of  out - of - cour t  t est i moni al  st at ement s was 
r emoved f or  dyi ng decl ar at i ons.   Thi s hi st or i c 
except i on,  we r ecal l ed i n Gi l es v.  Cal i f or ni a,  appl i ed 
t o st at ement s made by a per son about  t o di e and awar e 
t hat  deat h was i mmi nent .   Wer e t he i ssue pr oper l y 
t ender ed her e,  I  woul d t ake up t he quest i on whet her  
t he except i on f or  dyi ng decl ar at i ons sur vi ves our  
r ecent  Conf r ont at i on Cl ause deci s i ons.   The Mi chi gan 
Supr eme Cour t ,  however ,  hel d,  as a mat t er  of  st at e 
l aw,  t hat  t he pr osecut or  had abandoned t he i ssue.   The 
mat t er ,  t her ef or e,  i s  not  one t he Cour t  can addr ess i n 
t hi s case.  

I d.  at  1177 ( Gi nsbur g,  J. ,  di ssent i ng)  ( c i t at i ons omi t t ed) .  
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¶18 The St at e ar gues t hat  Somer vi l l e' s st at ement s t o t he 

EMT wer e nont est i moni al , 20 but  i t  does not  ar gue t hat  

Somer vi l l e' s st at ement s t o t he pol i ce of f i cer  wer e 

nont est i moni al .   Bot h set s of  Somer vi l l e' s st at ement s,  t hose 

made t o t he EMT and t hose made t o t he pol i ce of f i cer ,  wer e 

admi t t ed pur suant  t o t he dyi ng decl ar at i on hear say except i on.   

Ther ef or e,  whi l e we r ecogni ze t he di f f er ent  t r eat ment  r equi r ed 

by Cr awf or d f or  t est i moni al  and nont est i moni al  st at ement s,  we 

ar e pr esent ed i n t hi s case t he quest i on of  t he dyi ng decl ar at i on 

except i on' s v i abi l i t y  under  Cr awf or d' s r est r i ct i ve st andar d f or  

t est i moni al  st at ement s,  and we assume f or  pur poses of  our  

anal ysi s t hat  t he st at ement s admi t t ed her e pur suant  t o t he dyi ng 

decl ar at i on hear say except i on wer e t est i moni al . 21  We 

consequent l y acknowl edge but  need not  addr ess f ur t her  i n t hi s 

case t he ar gument  t hat  Somer vi l l e' s unconf r ont ed st at ement s t o 

                                                 
20 Thi s ar gument  was not  pr esent ed bel ow,  but  t he St at e 

r ai sed i t  bef or e t hi s cour t  i n l i ght  of  t he f act  t hat  an 
appel l at e cour t  " may r evi ew t he r ecor d t o det er mi ne i f  a 
st at ement  i s admi ssi bl e under  a par t i cul ar  hear say except i on 
even t hough t he t r i al  cour t  di d not  admi t  t he st at ement  on t hat  
basi s. "   St at e v.  Kut z,  2003 WI  App 205,  ¶33,  267 Wi s.  2d 531,  
671 N. W. 2d 660.   Our  hol di ng i n t hi s case makes i t  unnecessar y 
t o addr ess t he St at e' s addi t i onal  har ml ess er r or  ar gument s.  

21 We not e t hat  under  t he mul t i - f act or  appr oach t aken by 
Br yant  i n det er mi ni ng whet her  a st at ement  i s  nont est i moni al  
under  Davi s because i t s " pr i mar y pur pose"  i s " t o enabl e pol i ce 
assi st ance t o meet  an ongoi ng emer gency, "  a st at ement  t hat  
qual i f i es as a dyi ng decl ar at i on under  Wi s.  St at .  § 908. 045( 3)  
coul d,  dependi ng upon t he ci r cumst ances,  be cat egor i zed as 
t est i moni al  or  as nont est i moni al .   See Br yant ,  131 S.  Ct .  at  
1160( ci t i ng t o Davi s,  547 U. S.  813,  827 ( 2006) ) .  
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t he EMT ar e non- t est i moni al  and f or  t hat  r eason t hei r  admi ssi on 

does not  v i ol at e hi s conf r ont at i on r i ght .  

¶19 " [ W] het her  t he admi ssi on of  evi dence vi ol at es a 

def endant ' s r i ght  t o conf r ont at i on i s a quest i on of  l aw subj ect  

t o i ndependent  appel l at e r evi ew. "   St at e v.  Jensen,  2007 WI  26,  

¶ 12,  299 Wi s.  2d 267,  727 N. W. 2d 518.  

¶20 We begi n by acknowl edgi ng t he ci r cui t  cour t ' s  

det er mi nat i on t hat  t he st at ement s Somer vi l l e made t o t he EMT and 

t o t he of f i cer  i n t he ambul ance and i n t he oper at i ng r oom wer e 

dyi ng decl ar at i ons.   Beauchamp' s counsel  conceded t hat  a mot i on 

t o excl ude t he st at ement s was unl i kel y t o succeed:  

I  am wel l  awar e of  what  t he case l aw says and as i t  
r el at es t o what  t he St at e must  show.   Whet her  or  not  
t he v i ct i m ei t her  knew he was dyi ng or  had a 
r easonabl e bel i ef  t hat  he was dyi ng.   I  t hi nk i t ' s  
c l ear  f r om t he f i r e f i ght er  who t est i f i ed t oday t hat  
t he v i ct i m at  l east  i ndi cat ed don' t  l et  me di e and I  
t hi nk t hat  i s  one i ndi cat i on t hat  t he v i ct i m may have 
been under  t he i mpr essi on t hat  he was goi ng t o di e.  

I t ' s  al so c l ear  t o me t hat  what  was bei ng done t o Mr .  
Somer vi l l e dur i ng t he t i me t hat  he was on scene,  whi l e 
i n t r anspor t  and at  t he f aci l i t y ,  t he hospi t al  
f aci l i t y ,  t hat  i t ' s  c l ear  t hat  he coul d have bel i eved 
he was goi ng t o di e.  

I t  seems t o me al so t hat  t he i nf or mat i on t hat  t he 
v i ct i m has i ndi cat ed was answer s t hat  wer e gi ven upon 
quest i ons bei ng asked by l aw enf or cement  or  f i r e 
f i ght er s.   So,  as a r esul t  of  t hat  I  t hi nk i t  woul d be 
ver y di f f i cul t  f or  me t o do anyt hi ng ot her  t han a pr o 
f or ma mot i on t o excl ude t he st at ement s of  t he v i ct i m.  

¶21 The ci r cui t  cour t  t hen not ed t hat  upon t he evi dence 

pr ovi ded,  i t  woul d per mi t  t he st at ement s t o come i n under  Wi s.  
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St at .  § 908. 045( 3) .   We agr ee wi t h t he c i r cui t  cour t  t hat  t he 

st at ut or y r equi r ement s ar e met  on t he f act s pr esent ed.  

¶22 Ther e i s a dual  f r amewor k f or  our  anal ysi s,  as 

Pr of essor  Dani el  Bl i nka has expl ai ned:   " I n ef f ect ,  t he 

gover nment ' s use of  hear say i s r egul at ed by bot h t he r ul es of  

evi dence and t he conf r ont at i on c l ause.   Put  di f f er ent l y,  t her e 

ar e t wo di st i nct  hear say r ul es,  one r oot ed i n const i t ut i onal  l aw 

and t he ot her  f ound i n evi dence l aw.   Whi l e t her e i s over l ap and 

even some i nt er r el at i onshi p,  t he t wo doct r i nes ar e nonet hel ess 

f undament al l y di f f er ent . " 22  The quest i on pr esent ed t hen i s,  as 

anot her  cour t  phr ased i t ,  " whet her  t he st at ut or i l y  pr oper  

admi ssi on of  [ a]  st at ement  was nonet hel ess an unconst i t ut i onal  

v i ol at i on .  .  .  . "   Vogel ,  691 F. 2d 843,  846 n. 9 ( 7t h Ci r .  

1982) .  

¶23 I f  we wer e t o accept  t hat  t he Conf r ont at i on Cl ause,  as 

set  f or t h i n Cr awf or d' s seemi ngl y unbendi ng decl ar at i on,  

r equi r es t hat  al l  t est i moni al  st at ement s be subj ect  t o 

conf r ont at i on t o t est  t hei r  r el i abi l i t y ,  we woul d excl ude dyi ng 

decl ar at i ons as,  by def i ni t i on,  unconf r ont abl e,  and t her ef or e,  

st at ement s whose r el i abi l i t y  cannot  be t est ed.   I n f act ,  wher e 

t he admi ssi bi l i t y  of  a st at ement  i s gover ned by t he Cr awf or d 

                                                 
22 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n 

Evi dence,  § 802. 301 at  711 ( 3d ed.  2008) .  
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anal ysi s,  one never  r eaches t he i ssue of  r el i abi l i t y23 because of  

t he Conf r ont at i on Cl ause t hr eshol d quest i on:   " Wher e t est i moni al  

st at ement s ar e at  i ssue,  t he onl y i ndi c i um of  r el i abi l i t y  

suf f i c i ent  t o sat i sf y const i t ut i onal  demands i s t he one t he 

Const i t ut i on act ual l y pr escr i bes:  conf r ont at i on. "   Cr awf or d at  

65- 69.  

¶24 But  such a seemi ngl y r i gi d appr oach cannot  pr evai l  

her e.   As not ed above,  t he Cr awf or d Cour t  del i ber at el y avoi ded 

t he quest i on of  how such a r ul e woul d appl y i n a dyi ng 

decl ar at i on case.   I n addi t i on,  i n Gi l es,  t he Cour t  made cl ear  

t hat  not wi t hst andi ng t he cat egor i cal  l anguage empl oyed i n 

Cr awf or d,  t her e r emai n s i t uat i ons i n whi ch a def endant  may not  

successf ul l y i nvoke t he Conf r ont at i on Cl ause t o excl ude 

t est i moni al  hear say st at ement s.   I n Gi l es,  t he cour t  r ej ect ed a 

Cal i f or ni a hear say except i on t hat  was a br oader  ver si on of  t he 

except i on t han t he one t hat  was accept ed at  common l aw at  t he 

t i me of  t he Si xt h' s Amendment ' s r at i f i cat i on.   Gi l es i nvol ved a 

mur der  case i n whi ch t he Cal i f or ni a cour t s had r ul ed t hat  

st at ement s of  t he mur der  v i ct i m had been pr oper l y admi t t ed under  

a t heor y of  f or f ei t ur e by wr ongdoi ng.   As appl i ed i n Gi l es,  t he 

t heor y had per mi t t ed t he j udge t o det er mi ne,  wi t hout  a speci f i c  

showi ng of  t he def endant ' s i nt ent  t o keep t he per son f r om 

                                                 
23 As one l aw r evi ew ar t i c l e aut hor  st at ed,  " The key t est  of  

Cr awf or d f or  a Conf r ont at i on Cl ause vi ol at i on i s whet her  t he 
hear say st at ement  of f er ed agai nst  a cr i mi nal  def endant  i s 
t est i moni al . "   Mi chael  J.  Pol el l e,  The Deat h of  Dyi ng 
Decl ar at i ons i n a Post - Cr awf or d Wor l d,  71 Mo.  L.  Rev.  285,  286 
( 2006) .    



No.  2009AP806- CR   

 

23 
 

t est i f y i ng,  t hat  t he def endant  had f or f ei t ed by hi s wr ongdoi ng 

t he r i ght  t o conf r ont  t he wi t ness.   The Gi l es Cour t ' s  anal ysi s 

of  t he Conf r ont at i on Cl ause i ssue t ur ned on a det er mi nat i on of  

t he cont our s of  t he common l aw f or f ei t ur e r ul e i n exi st ence at  

t he t i me of  t he Const i t ut i on' s dr af t i ng,  and i t  made cl ear  t hat  

t he f l aw i n t he appl i cat i on of  t he Cal i f or ni a f or f ei t ur e r ul e 

was t hat  i t  per mi t t ed evi dence t hat  t he common l aw r ul e i n 

exi st ence i n 1791 woul d have excl uded.   The Cour t  made t wo 

st at ement s i n t hat  r egar d t hat  ar e of  s i gni f i cance t o our  

anal ysi s.  

¶25 Fi r st ,  i n answer i ng t he quest i on of  whet her  a doct r i ne 

of  f or f ei t ur e by wr ongdoi ng compor t s wi t h t he guar ant ees of  t he 

Conf r ont at i on Cl ause,  t he Supr eme Cour t  f ound t hat  i t  does so 

onl y wher e t her e has been a showi ng of  t he def endant ' s speci f i c  

i nt ent  t o keep t he vi ct i m f r om t est i f y i ng.   The basi s f or  i t s 

hol di ng was t hat  t her e had not  been,  at  t he t i me of  t he Si xt h 

Amendment ' s r at i f i cat i on, 24 an except i on t o t he Conf r ont at i on 

Cl ause f or  f or f ei t ur e by wr ongdoi ng doct r i ne t hat  r equi r ed no 

showi ng of  i nt ent  t o pr event  t he wi t ness' s appear ance at  t r i al .   

                                                 
24 Gi l es,  554 U. S.  353,  358 ( 2008)  ( " We hel d i n Cr awf or d 

t hat  t he Conf r ont at i on Cl ause i s ' most  nat ur al l y r ead as a 
r ef er ence t o t he r i ght  of  conf r ont at i on at  common l aw,  admi t t i ng 
onl y t hose except i ons est abl i shed at  t he t i me of  t he 
f oundi ng. ' " )   The Cr awf or d anal ysi s not ed t hat  t he Si xt h 
Amendment  was r at i f i ed i n 1791,  541 U. S.  36,  46,  and st at ed,  " As  
t he Engl i sh aut hor i t i es [ c i t ed]  above r eveal ,  t he common l aw i n 
1791 condi t i oned admi ssi bi l i t y  of  an absent  wi t ness' s 
exami nat i on on unavai l abi l i t y  and a pr i or  oppor t uni t y t o cr oss-
exami ne.   The Si xt h Amendment  t her ef or e i ncor por at es t hose 
l i mi t at i ons. "   Cr awf or d,  541 U. S.  at  54- 55 ( i nt er nal  c i t at i ons 
omi t t ed) .  
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However ,  t he cour t  document ed t he numer ous i nst ances i n t he pr e-

f oundi ng common l aw wher e t he r i ght  t o conf r ont at i on of  

t est i moni al  st at ement s had i ndeed been deemed wai ved wher e t her e 

had been a showi ng of  t he def endant ' s i nt ent  t o pr event  t he 

wi t ness' s appear ance.    

¶26 I t  consi der ed t he f ol l owi ng f act  " concl usi ve"  t o t he 

quest i on:  

[ The f act  of ]  t he common l aw' s uni f or m excl usi on of  
unconf r ont ed i ncul pat or y t est i mony by mur der  v i ct i ms 
( except  t est i mony gi ven wi t h awar eness of  i mpendi ng 
deat h)  i n t he i nnumer abl e cases i n whi ch t he def endant  
was on t r i al  f or  k i l l i ng t he v i ct i m,  but  was not  shown 
t o have done so f or  t he pur pose of  pr event i ng 
t est i mony.  

Gi l es,  554 U. S.  at  368 ( emphasi s  added) .   Not abl y,  t he Cour t  di d 

not  say t hat  t he Conf r ont at i on Cl ause bar r ed al l  t est i mony 

admi t t ed pur suant  t o a f or f ei t ur e by wr ongdoi ng doct r i ne.   I t  

mer el y descr i bed what  k i nd of  f or f ei t ur e by wr ongdoi ng doct r i ne 

woul d compor t  wi t h const i t ut i onal  guar ant ees.   Af t er  al l ,  t he 

Cour t  r emanded t he case t o t he Cal i f or ni a cour t  wi t h t he 

obser vat i on t hat  " t he cour t  i s  f r ee t o consi der  evi dence of  t he 

def endant ' s i nt ent  on r emand. "   I d.  at  377.   I n ot her  wor ds,  

Gi l es st ands f or  t he pr oposi t i on t hat  t he per mi ssi bl e cont our s 

of  t he doct r i ne of  f or f ei t ur e by wr ongdoi ng,  and t he poi nt  

beyond whi ch i t  becomes a v i ol at i on of  Conf r ont at i on Cl ause 

guar ant ees,  ar e co- ext ensi ve wi t h t he cont our s of  t hat  except i on 

at  t he t i me of  t he f oundi ng of  our  nat i on and speci f i cal l y t he 

Si xt h Amendment ' s r at i f i cat i on.  
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¶27 The second st at ement  t he Gi l es Cour t  made t hat  i s 

r el evant  t o t hi s case was i t s speci f i c  r ef er ence t o t he dyi ng 

decl ar at i on except i on:  

We have pr evi ousl y acknowl edged t hat  t wo f or ms of  
t est i moni al  st at ement s wer e admi t t ed at  common l aw 
even t hough t hey wer e unconf r ont ed.   The f i r st  of  
t hese wer e decl ar at i ons made by a speaker  who was bot h 
on t he br i nk of  deat h and awar e t hat  he was dyi ng.  

Gi l es,  554 U. S.  at  358.   

¶28 Gi ven t he Cour t ' s  r ecent  acknowl edgement  of  t he dyi ng 

decl ar at i on hear say except i on under  t he common l aw at  t he t i me 

of  t he f oundi ng and speci f i cal l y t he r at i f i cat i on of  t he Si xt h 

Amendment ,  as wel l  as t he asser t i on of  t r eat i se wr i t er s such as 

Wi gmor e t hat  t he except i on was not  mer el y i n exi st ence but  was 

cent ur i es ol d by t hat  poi nt , 25 t he l ogi c of  Gi l es cannot  suppor t  

t he concl usi on t hat  t he hear say except i on af f or ded f or  dyi ng 

decl ar at i ons of f ends t he const i t ut i on.   We had concl uded as much 

i n 1892 when we consi der ed a chal l enge based on Ar t i c l e 1,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on,  t he pr ovi s i on t hat  

cor r esponds t o t he f eder al  Conf r ont at i on Cl ause.   I n a case 

concer ni ng a di f f er ent  f acet  of  t he hear say except i on,  we 

expl ai ned t he scope of  t he Wi sconsi n Const i t ut i on' s 

conf r ont at i on c l ause:  

                                                 
25 See Wi gmor e on Evi dence § 1430- 1431,  c i t i ng t he l eadi ng 

case f r om 1761,  Wr i ght  v.  Li t t l er ,  whi ch ar t i cul at ed a not i on 
t hat  had even at  t hat  poi nt ,  accor di ng t o Wi gmor e,  been l ong 
accept ed.   Wi gmor e st at es,  " The cust om of  usi ng dyi ng 
decl ar at i ons pr obabl y comes down as a t r adi t i on l ong bef or e t he 
evi dence syst em ar i ses i n t he 1500s .  .  .  . "  I d.  
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I t  i s  c l ai med t hat  such r ul i ng [ per mi t t i ng t he 
i nt r oduct i on,  over  obj ect i on,  of  t est i mony f r om a 
pr evi ous t r i al  when t he wi t ness had di ed]  was an 
i nf r i ngement  of  a r i ght  secur ed t o t he accused by t hat  
c l ause of  t he const i t ut i on of  t hi s st at e whi ch 
decl ar es t hat  “ i n al l  cr i mi nal  pr osecut i ons t he 
accused shal l  enj oy t he r i ght  .  .  .  t o meet  t he 
wi t nesses f ace t o f ace. ”  Sect i on 7,  ar t .  1.   .  .  .   

[ T] he r i ght  of  t he accused t o meet  t he wi t nesses f ace 
t o f ace was not  gr ant ed,  but  secur ed,  by t he 
const i t ut i onal  c l auses ment i oned.  I t  i s  t he r i ght ,  
t her ef or e,  as i t  exi st ed at  common l aw t hat  was t hus 
secur ed.  That  r i ght  was subj ect  t o cer t ai n except i ons.  
One of  t hese except i ons was t hat  t he decl ar at i ons of  a 
mur der ed per son,  made when he was at  t he poi nt  of  
deat h,  and ever y hope of  t hi s wor l d gone,  as t o t he 
t i me,  pl ace,  and manner  i n whi ch,  and t he per son by 
whom,  t he f at al  wound was gi ven,  ar e admi ssi bl e i n 
evi dence,  not wi t hst andi ng such deceased per son was not  
swor n nor  exami ned,  much l ess cr oss- exami ned.  Thi s 
cour t  has f r equent l y hel d t hat  t he const i t ut i onal  
c l ause quot ed i s no bar  t o t he admi ssi on i n evi dence 
of  such decl ar at i ons.  

Jackson v.  St at e,  81 Wi s.  127,  131,  51 N. W.  89 ( 1892) .  

¶29 Whi l e acknowl edgi ng t he deep hi st or i cal  r oot s of  t he 

dyi ng decl ar at i on hear say except i on,  Beauchamp ar gues t hat  such 

st at ement s wer e pr evi ousl y pr esumed t o be r el i abl e and 

consi der ed t o be necessar y evi dence but  t hat  t hose r at i onal es 

ar e no l onger  t enabl e.   Fur t her ,  he ar gues t hat  cour t s have 

i gnor ed f act or s t hat  woul d t end t o show t hat  such st at ement s ar e 

l i kel y t o be especi al l y unr el i abl e and shoul d t her ef or e be 

subj ect  t o excl usi on under  Cr awf or d j ust  as ot her  unconf r ont ed 

t est i moni al  st at ement s ar e.   He ar gues t hat  t her e i s no r eason 

t o pr esume t hat  al l  dyi ng decl ar at i ons ar e r el i abl e gi ven 

possi bl e mot i ves t o accuse f al sel y and t he l i kel i hood t hat  a 

mor t al l y wounded vi ct i m i s t oo cogni t i vel y i mpai r ed by hi s 
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i nj ur i es t o gi ve an accur at e account  of  t he cr i me.   He di scount s  

t he necessi t y of  such evi dence gi ven t he advances of  f or ensi c 

sci ence.   The St at e count er s t hat  Beauchamp had t he oppor t uni t y 

at  t r i al  t o i mpeach Somer vi l l e' s st at ement s pur suant  t o Wi s.  

St at .  § 908. 06 by i nt r oduci ng evi dence of  any f act  t hat  woul d 

have cal l ed i nt o quest i on t he r el i abi l i t y  of  Somer vi l l e' s 

st at ement s on gr ounds of  mal i ce or  ment al  st at us,  and t hat  he 

di d not  do so.   As t o t he pr esumed r el i abi l i t y  of  dyi ng 

decl ar at i ons,  t he St at e poi nt s t o l egal  pr ecedent  t hat  af f i r ms 

such a pr esumpt i on on ot her  t han r el i gi ous gr ounds. 26 

¶30 The hear say except i on has somet i mes been j ust i f i ed on 

t he gr ounds t hat  a dyi ng per son was pr esumed under  t he common 

l aw t o have,  due t o commonl y hel d r el i gi ous bel i ef s concer ni ng 

t he af t er l i f e,  such a f ear  of  dyi ng wi t hout  t he oppor t uni t y t o 

expi at e a l i e t hat  t he r el i abi l i t y  of  any st at ement   made i n 

t hose ci r cumst ances was deemed equi val ent  t o t hat  of  swor n 

                                                 
26 See,  e. g. ,  Commonweal t h v.  Dougl as,  337 A. 2d 860,  864 

( Pa.  1975)  ( uphol di ng a dyi ng- decl ar at i on except i on wher e a 
def endant  had cl ai med t he except i on was " wi t hout  meani ng i n our  
moder n soci et y"  and r ej ect i ng t he not i on t hat  " t he 
sophi st i cat i on of  manki nd t oday i s such t hat  t he knowl edge of  
i mpendi ng deat h no l onger  engender s appr ehensi on of  t he unknown 
and f ai l s t o det er  f al sehood and i s i ncapabl e of  i nspi r i ng 
t r ut h. " )   See al so Fed.  R.  Evi d.  804,  Adv.  Comm.  Not es,  Not e t o 
Subdi v i s i on ( b) ,  Except i on ( 2)  ( 1972)  ( " Whi l e t he or i gi nal  
r el i gi ous j ust i f i cat i on f or  t he except i on may have l ost  i t s  
convi ct i on f or  some per sons over  t he year s,  i t  can scar cel y be 
doubt ed t hat  power f ul  psychol ogi cal  pr essur es ar e pr esent . " )  
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t est i mony. 27  As one comment at or  not ed,  " The or i gi nal  pr emi se of  

t hi s assumpt i on was t hat  t he f ear  of  di v i ne j udgment  f or  l y i ng 

pr ovi ded r el i gi ous assur ance t hat  t he dyi ng per son woul d speak 

t he t r ut h. " 28  As ear l y as 1860,  however ,  a t r eat i se wr i t er  

di sput ed t he not i on t hat  t he doct r i ne' s under pi nni ngs wer e 

r el i gi ous:  

[ A dyi ng decl ar at i on]  i s  not  r ecei ved upon any ot her  
gr ound t han t hat  of  necessi t y,  i n or der  t o pr event  
mur der  goi ng unpuni shed.   What  i s sai d i n t he books 
about  t he s i t uat i on of  t he decl ar ant ,  he i s bei ng 
vi r t ual l y under  t he most  sol emn sanct i on t o speak t he 
t r ut h,  i s  f ar  f r om pr esent i ng t he t r ue gr ound of  t he 
admi ssi on.   .  .  .  [ T] he r ul e i s  no doubt  based upon 
t he pr esumpt i on t hat  i n t he maj or i t y of  cases t her e 
wi l l  be no ot her  equal l y sat i s f act or y pr oof  of  t he 
same f act s.   Thi s pr esumpt i on and t he consequent  
pr obabi l i t y  of  t he cr i me goi ng unpuni shed i s 
unquest i onabl y t he chi ef  gr ound of  t hi s except i on i n 
t he l aw of  Evi dence.  

1 Gr eenl eaf ,  Ev i dence § 156,  edi t or i al  not e ( 1860)  ( c i t ed i n 

Wi gmor e on Evi dence,  § 1431) .  

¶31 We do not  di sagr ee wi t h Beauchamp' s cont ent i on t hat  we 

l i ve i n " a soci et y mor e secul ar  t han t he one i n whi ch t he 

except i on or i gi nat ed. " 29  Nor  do we di sagr ee wi t h hi s cont ent i on 

                                                 
27 See,  e. g. ,  The Queen v.  Osman,  15 Cox.  Cr i m.  Cases 1,  3 

( Eng.  N.  Wal es Ci r .  1881) ( " No per son,  who i s i mmedi at el y goi ng 
i nt o t he pr esence of  hi s Maker ,  wi l l  do so wi t h a l i e upon hi s 
l i ps. " )  ( c i t ed i n I daho v.  Wr i ght ,  497 U. S.  805,  820 ( 1990) ) .  

28 Pol el l e,  supr a,  at  300.  

29 St anl ey A.  Gol dman,  Not  So " Fi r ml y Root ed" :  
Except i ons t o t he Conf r ont at i on Cl ause,  66 N. C.  L.  Rev.  1,  
24 ( 1987) .   For  exampl e,  whet her  t he r el i gi ous 
j ust i f i cat i on was t he " or i gi nal  pr emi se"  or  not ,  
r el i gi ousl y- based r easoni ng i s c i t ed i n cases i n ways t hat  
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t hat  under  cer t ai n c i r cumst ances,  f act or s exi st  whi ch may 

under mi ne t he r el i abi l i t y  of  a par t i cul ar  dyi ng decl ar at i on.   

However ,  t hose f act s cannot  j ust i f y el i mi nat i ng t hi s hear say 

except i on and cr eat i ng a per  se pr ohi bi t i on agai nst  dyi ng 

decl ar at i ons on t he gr ounds t hat  such st at ement s ar e i n al most  

al l  cases unconf r ont ed and unconf r ont abl e.   We f i nd per suasi ve 

t he Cal i f or ni a Supr eme Cour t ' s  anal ysi s of  t hi s quest i on i n 

Peopl e v.  Mont er r oso:  

Thus,  i f ,  as Cr awf or d t eaches,  t he conf r ont at i on 
c l ause “ i s most  nat ur al l y r ead as a r ef er ence t o t he 

                                                                                                                                                             
can be j ar r i ng t o a pr esent - day r eader .   I n a case 
chal l engi ng a t r i al  cour t ' s  admi ssi on of  a mur der  v i ct i m' s 
st at ement  under  t he dyi ng decl ar at i on hear say except i on,  
t he Supr eme Cour t  of  I l l i noi s  r ever sed,  f ocusi ng on t he 
pr of ani t y empl oyed i n t he v i ct i m' s many st at ement s 
concer ni ng t he accused ( e. g. ,  " What  wi l l  you do i f  I  di e;  
wi l l  you hang t he damned son of  a  bi t ch?" ,  " [ I  wi l l ]  meet  
[ t he def endant ]  i n hel l  and have i t  out  wi t h hi m t her e, "  
and " You ar e a hel l  of  a set  of  doct or s not  t o hel p a 
f el l ow wi t h as l i t t l e cut s as t hese. "   Tr acy v.  I l l i noi s,  
97 I l l .  101,  110- 11 ( I l l .  1880) )   The cour t  r easoned t hat  
t he st at ement  i mpl i cat i ng t he def endant  had t o be excl uded 
f r om t he j ur y on t he f ol l owi ng gr ounds:   

Assumi ng t hat  t he deceased was a bel i ever  i n a f ut ur e 
st at e of  r ewar ds and puni shment s,  and such i s t he 
pr esumpt i on wher e not hi ng appear s t o t he cont r ar y,  t he 
use of  pr of ane l anguage i mmedi at el y pr ecedi ng t he 
st at ement  i s har dl y t o be r econci l ed wi t h t he 
assumpt i on t hat  he was at  t he t i me of  sound mi nd and 
i mpr essed wi t h a sense of  al most  i mmedi at e 
deat h.  .  .  .  I t  i s  har d t o r eal i ze how any sane man 
who bel i eves i n hi s account abi l i t y  t o God can be 
i ndul gi ng i n pr of ani t y when at  t he same t i me he r eal l y 
bel i eves t hat  i n a f ew shor t  hour s at  most  he wi l l  be 
cal l ed upon t o appear  bef or e Hi m t o answer  f or  t he 
deeds done i n t he body.  

I d.  at  105- 06.  
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r i ght  of  conf r ont at i on at  common l aw,  admi t t i ng onl y 
t hose except i ons est abl i shed at  t he t i me of  t he 
f oundi ng, ”  i t  f ol l ows t hat  t he common l aw pedi gr ee of  
t he except i on f or  dyi ng decl ar at i ons poses no conf l i c t  
wi t h t he Si xt h Amendment .  

Mont er r oso,  101 P. 3d 956,  972 ( Cal .  2004) .  

¶32 We f ur t her  agr ee wi t h t hat  cour t ' s  obser vat i on t hat  t o 

excl ude such evi dence as v i ol at i ve of  t he r i ght  t o conf r ont at i on 

“ woul d not  onl y be cont r ar y t o al l  t he pr ecedent s i n Engl and and 

her e,  acqui esced i n l ong s i nce t he adopt i on of  t hese 

const i t ut i onal  pr ovi s i ons,  but  i t  woul d be abhor r ent  t o t hat  

sense of  j ust i ce and r egar d f or  i ndi v i dual  secur i t y and publ i c 

saf et y whi ch i t s excl usi on i n some cases woul d i nevi t abl y set  at  

naught . ”  I d.  ( i nt er nal  c i t at i ons omi t t ed) .  

¶33 Thi s case i s  an exampl e of  t hat  possi bi l i t y .   

Not wi t hst andi ng advances i n f or ensi c sci ence,  t her e was i n t hi s 

case,  as i n many cases,  no f i nger pr i nt  evi dence,  no DNA 

evi dence,  and no def i ni t i ve bal l i s t i cs evi dence t hat  woul d t i e 

t he def endant  di r ect l y t o t he cr i me.   I n any event ,  of  cour se,  

such evi dence,  as val uabl e as i t  may be,  does not  necessar i l y  

pr ove a def endant ' s gui l t  any mor e t han i t s absence necessi t at es 

hi s acqui t t al .  

¶34 We t her ef or e,  l i ke ever y st at e cour t  t hat  has 

consi der ed t he dyi ng decl ar at i on except i on s i nce Cr awf or d,  t ake 

a posi t i on consi st ent  wi t h t he l anguage of  Cr awf or d and Gi l es 

and decl i ne t o hol d t hat  t he const i t ut i onal  r i ght  t o conf r ont  

wi t nesses i s v i ol at ed by t he admi ssi on of  st at ement s under  t he 

dyi ng decl ar at i on hear say except i on.   As t he St at e not es,  no 

publ i shed deci s i on of  any st at e cour t  i n t he count r y has 
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el i mi nat ed t he dyi ng decl ar at i on hear say except i on based on t he 

r eadi ng of  sel ect ed l anguage of  Cr awf or d.   We concur  wi t h t he 

cour t s30 t hat  have addr essed t hi s quest i on af t er  Cr awf or d:  a 

hear say except i on as l ong- st andi ng,  wel l - est abl i shed and st i l l  

necessar y as t hi s one,  as i ndeed t hi s case i l l ust r at es,  cannot  

be l i ght l y di smi ssed.   Regar dl ess of  t he r el i gi ous 

j ust i f i cat i ons t hat  have been ar t i cul at ed f or  dy i ng decl ar at i ons 

over  t he cent ur i es,  t hi s hear say except i on i s a cr uci al  one,  and 

i t  r et ai ns i t s  v i t al i t y .   We di sagr ee wi t h Beauchamp t hat  

sci ent i f i c  advances have changed cr i mi nal  l aw such t hat  t her e i s 

al ways suf f i c i ent  evi dence wi t hout  admi t t i ng t he i ncul pat or y 

wor ds of  a dyi ng vi ct i m t o f ai r l y  t r y a def endant  accused of  

mur der .  

¶35 We t her ef or e af f i r m t he cour t  of  appeal s '  hol di ng t hat  

t he st at ement s made by Somer vi l l e t o t he EMT and t he of f i cer  

wer e pr oper l y admi t t ed and di d not  v i ol at e Beauchamp' s 

conf r ont at i on r i ght s under  t he st at e and f eder al  const i t ut i ons.  

I I .   PRI OR I NCONSI STENT STATEMENTS 

                                                 
30 Cobb v.  St at e,  16 So. 3d 207,  212 ( Fl a.  App.  2009) ;  Peopl e 

v.  Gi l mor e,  828 N. E. 2d 293,  302 ( I l l .  Ct .  App.  2005) ;  Wal l ace v.  
St at e,  836 N. E. 2d 985,  996 ( I nd.  Ct .  App.  2005) ;  St at e v.  Jones,  
197 P. 3d 815,  822 ( Kan.  2008) ;  Commonweal t h v.  Nesbi t t ,  892 
N. E. 2d 299,  310- 11 ( Mass.  2008) ;  Peopl e v.  Tayl or ,  737 N. W. 2d 
790,  795 ( Mi ch.  App.  2007) ;  St at e v.  Mar t i n,  695 N. W. 2d 578,  
585- 86 ( Mi nn.  2005) ;  St at e v.  Mi nner ,  311 S. W. 3d 313,  323,  n. 9 
( Mo.  App.  2010) ;  Har ki ns v.  St at e,  143 P. 3d 706,  711 ( Nev.  
2006) ;  St at e v.  Cal houn,  657 S. E. 2d 424,  427- 28 ( N. C.  App.  
2008) ;  St at e v.  Lewi s,  235 S. W. 3d 136,  147- 48 ( Tenn.  2007) ;  
Gar dner  v.  St at e,  306 S. W. 3d 274,  289 n. 20 ( Tex.  Cr i m.  App.  
2009) ;  Sat t er whi t e v.  Commonweal t h,  695 S. E. 2d 555,  568 ( Va.  
App.  2010) .  
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¶36 Beauchamp ar gues t hat  t he cour t  er r ed when i t  al l owed 

admi ssi on of  t he pr i or  i nconsi st ent  st at ement s of  t he t wo women,  

Br own and Br ookshi r e.   As descr i bed above,  each woman gave 

i ni t i al  st at ement s t o t he pol i ce t hat  di d not  i mpl i cat e 

Beauchamp,  and t hen each woman gave a st at ement  det ai l i ng t hat  

she had seen and hear d Beauchamp commi t  t he mur der .   Each l at er  

r ecant ed t he por t i ons of  t he st at ement s i mpl i cat i ng Beauchamp.   

Beauchamp cont ends t hat  t he admi ssi on of  t he i ncul pat or y  

st at ement s as subst ant i ve evi dence was er r or  because t hey ar e 

i nsuf f i c i ent l y r el i abl e and t hus t hei r  admi ssi on const i t ut ed a 

v i ol at i on of  hi s const i t ut i onal  r i ght  t o due pr ocess.  

¶37 The St at e ar gues t hat  t he st at ement s wer e pr oper l y 

admi t t ed under  Wi s.  St at .  § 908. 01( 4) ( a)  because t he women' s 

st at ement s at  t he pr el i mi nar y hear i ng and at  t r i al  r ecant ed t he 

por t i ons t hat  i mpl i cat ed Beauchamp.   The St at e ar gues t hat  t he 

decl ar ant s wer e avai l abl e f or  cr oss- exami nat i on at  t r i al ,  and 

t her ef or e t he admi ssi on of  t he pr i or  st at ement s sat i sf i ed t he 

due pr ocess t est  set  f or t h i n Robi nson.   The St at e al so not es 

t hat  any appel l at e r evi ew of  unobj ect ed- t o mat t er s i s gover ned 

by t he anal ysi s appr opr i at e f or  c l ai ms of  pl ai n er r or  or  

i nef f ect i ve assi st ance of  counsel .   The St at e' s br i ef  al so not es 

t hat  " an appel l at e cour t  may not  concl ude t hat  counsel  was 

i nef f ect i ve wi t hout  a Machner  hear i ng, "  a pr oposi t i on st at ed i n 

St at e v.  Cur t i s,  218 Wi s.  2d 550,  554,  582 N. W. 2d 409 ( Ct .  App.  

1998) .  

¶38 We r evi ew t he unobj ect ed- t o admi ssi on of  t he pr i or  

i nconsi st ent  st at ement s t o det er mi ne whet her  Beauchamp i s 
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ent i t l ed t o a new t r i al  due t o pl ai n er r or  by t he c i r cui t  cour t .   

Though f ai l ur e t o obj ect  or di nar i l y  const i t ut es wai ver  of  an 

i ssue,  a def endant  i s ent i t l ed t o a new t r i al  wher e unobj ect ed-

t o er r or  i s " pl ai n er r or . " 31  As t hi s cour t  st at ed i n St at e v.  

Mayo,  t he det er mi nat i on of  pl ai n er r or  i s made i n t he cont ext  of  

t he f act s of  a case:  

Under  t he doct r i ne of  pl ai n er r or ,  an appel l at e cour t  
may r evi ew er r or  t hat  was ot her wi se wai ved by a 
par t y ' s f ai l ur e t o obj ect  pr oper l y or  pr eser ve t he 
er r or  f or  r evi ew as a mat t er  of  r i ght .  Thi s cour t  has 
not  ar t i cul at ed a br i ght - l i ne r ul e f or  what  
const i t ut es pl ai n er r or ,  acknowl edgi ng t hat  t her e i s 
no “ har d and f ast  c l assi f i cat i on”  r el at i ve t o i t s 
appl i cat i on.   Vi r gi l  v.  St at e,  84 Wi s. 2d 166,  190- 91,  
267 N. W. 2d 852 ( 1978) .  Rat her ,  t he exi st ence of  pl ai n 
er r or  wi l l  t ur n on t he f act s of  t he par t i cul ar  case.  
I d.  Of  par t i cul ar  i mpor t ance i s t he quant um of  
evi dence pr oper l y admi t t ed and t he ser i ousness of  t he 

                                                 
31 Wi s.  St at .  § 901. 03( 1)  and ( 4)  st at e as f ol l ows:  

Ef f ect  of  er r oneous r ul i ng.  Er r or  may not  be 
pr edi cat ed upon a r ul i ng whi ch admi t s or  excl udes 
evi dence unl ess a subst ant i al  r i ght  of  t he par t y i s 
af f ect ed;  and 

( a)  Obj ect i on.  I n case t he r ul i ng i s one admi t t i ng 
evi dence,  a t i mel y obj ect i on or  mot i on t o st r i ke 
appear s of  r ecor d,  st at i ng t he speci f i c  gr ound of  
obj ect i on,  i f  t he speci f i c  gr ound was not  appar ent  
f r om t he cont ext ;  or  

( b)  Of f er  of  pr oof .  I n case t he r ul i ng i s one 
excl udi ng evi dence,  t he subst ance of  t he evi dence was 
made known t o t he j udge by of f er  or  was appar ent  f r om 
t he cont ext  wi t hi n whi ch quest i ons wer e asked. Pl ai n 
er r or .   .  .  .   

Not hi ng i n t hi s r ul e pr ecl udes t aki ng not i ce of  pl ai n 
er r or s af f ect i ng subst ant i al  r i ght s al t hough t hey wer e 
not  br ought  t o t he at t ent i on of  t he j udge.   
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er r or  i nvol ved.  I d.  The bur den i s on t he St at e t o 
pr ove t hat  t he pl ai n er r or  i s har ml ess beyond a 
r easonabl e doubt .  St at e v.  Ki ng,  205 Wi s. 2d 81,  93,  
555 N. W. 2d 189 ( 1996) .  

St at e v.  Mayo,  2007 WI  78,  ¶29,  301 Wi s.  2d 642,  734 N. W. 2d 115.  

¶39 Addi t i onal l y,  we r evi ew whet her  Beauchamp was 

pr ej udi ced by hi s counsel ' s f ai l ur e t o obj ect  t o t he admi ssi on 

of  t he st at ement s and whet her  Beauchamp i s,  as a r esul t ,  

ent i t l ed t o a r emand f or  a Machner  hear i ng t o pur sue a new t r i al  

v i a an i nef f ect i ve assi st ance of  counsel  c l ai m. 32  The st andar d 

set  f or t h f or  r evi ewi ng a deni al  of  a mot i on seeki ng a Machner  

hear i ng was set  f or t h and appl i ed i n St at e v.  Rober son,  2006 WI  

80,  ¶¶43- 44.   Ther e,  t hi s cour t  st at ed t hat  a c i r cui t  cour t  may 

deny a post convi ct i on mot i on f or  a Machner  hear i ng " i f  t he 

mot i on f ai l s t o al l ege suf f i c i ent  f act s t o r ai se a quest i on of  

f act ,  pr esent s onl y concl usor y al l egat i ons,  or  i f  t he r ecor d 

concl usi vel y demonst r at es t hat  t he def endant  i s not  ent i t l ed t o 

r el i ef . "   I d. ,  c i t i ng St at e v.  Bent l ey,  201 Wi s.  2d 303,  313,  

548 N. W. 2d 50 ( 1996) .   I n Rober son,  t hi s cour t  concl uded,  

                                                 
32 A Machner  hear i ng i s " a pr er equi s i t e t o a c l ai m of  

i nef f ect i ve r epr esent at i on on appeal  t o pr eser ve t he t est i mony 
of  t r i al  counsel . "   See St at e v.  Machner ,  92 Wi s.  2d 797,  804,  
285 N. W. 2d 905 ( Wi s.  App.  1979)  and St at e v.  Cur t i s,  218 Wi s.  2d 
550,  555,  582 N. W. 2d 409 ( 1998)  ( st at i ng t hat  " t he l ack of  a 
Machner  hear i ng pr event s our  r evi ew of  t r i al  counsel ' s 
per f or mance. " )   Though he di d not  di r ect l y ask t hi s cour t  t o 
r emand f or  a Machner  hear i ng,  Beauchamp di d seek such a hear i ng 
i n hi s post - convi ct i on mot i on and i n hi s br i ef  t o t he cour t  of  
appeal s.   Gi ven t he cont ext  i n whi ch Beauchamp' s due pr ocess 
cl ai m ar i ses,  we const r ue hi s ar gument s as seeki ng ei t her  a 
r emand f or  a new t r i al  because t he ci r cui t  cour t ' s  admi ssi on of  
t he evi dence was pl ai n er r or ,  or  a r emand f or  t he Machner  
hear i ng t hat  i s necessar y f or  hi m t o pur sue t he cl ai med er r or  as 
a c l ai m of  i nef f ect i ve assi st ance of  counsel .    
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" [ b] ecause .  .  .  t he r ecor d suf f i c i ent l y est abl i shes t hat  

Rober son was not  pr ej udi ced by hi s counsel ' s act i ons .  .  .  t he 

c i r cui t  cour t  di d not  er r  i n denyi ng Rober son a [ Machner ]  

hear i ng .  .  .  . "   I d.  

¶40 The l aw gover ni ng t he admi ssi bi l i t y  of  such st at ement s 

i s wel l  set t l ed i n Wi sconsi n,  and,  gi ven t he st andar d of  r evi ew 

t hat  gover ns her e,  t hat  i s  di sposi t i ve i n ei t her  anal ysi s.   As 

not ed above,  t hi s cour t  has st at ed t hat  due pr ocess r equi r ement s 

ar e sat i sf i ed i n such a s i t uat i on so l ong as t he decl ar ant  i s 

" pr esent  and subj ect  t o cr oss- exami nat i on. " 33  Bot h decl ar ant s i n 

t hi s s i t uat i on wer e pr esent  and subj ect  t o cr oss- exami nat i on.      

¶41 Beauchamp ur ges a di f f er ent  st andar d f or  det er mi ni ng 

whet her  due pr ocess consi der at i ons ar e sat i sf i ed by t he 

admi ssi on of  a pr i or  i nconsi st ent  st at ement :  a t est  i n whi ch t he 

avai l abi l i t y  of  t he decl ar ant  f or  cr oss- exami nat i on i s onl y one 

of  f i ve f act or s t o consi der .   That  t est ,  as not ed above,  i s 

t aken f r om Vogel  v.  Per cy,  691 F. 2d 843,  846- 47 ( 7t h Ci r .  1982) .   

That  cour t  c i t ed a Fi f t h Ci r cui t  case est abl i shi ng t he f ol l owi ng 

“ gui del i nes”  f or  det er mi ni ng whet her  “ subst ant i ve use of  a pr i or  

i nconsi st ent  st at ement  woul d compor t  wi t h due pr ocess” :   

( 1)  t he decl ar ant  was avai l abl e f or  cr oss- exami nat i on;  
( 2)  t he st at ement  was made shor t l y af t er  t he event s 
r el at ed and was t r anscr i bed pr ompt l y;  ( 3)  t he 
decl ar ant  knowi ngl y and vol unt ar i l y  wai ved t he r i ght  
t o r emai n s i l ent ;  ( 4)  t he decl ar ant  admi t t ed maki ng 
t he st at ement ;  and ( 5)  t her e was some cor r obor at i on of  
t he st at ement ' s r el i abi l i t y .  

                                                 
33 Robi nson v.  St at e,  102 Wi s.  2d 343,  349,  306 N. W. 2d 668 

( 1981) .  
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I d.  

¶42 I n Vogel ,  whi ch concer ned t he pr i or  i nconsi st ent  

st at ement  of  a co- def endant  agai nst  t he def endant  i n a case 

ar i s i ng f r om a Bel oi t  ar med r obber y,  t he co- def endant  had gi ven 

a pr i or  st at ement  t o pol i ce i mpl i cat i ng t he def endant ,  but  i n 

t r i al  t est i mony gave a di f f er ent  ver si on t hat  mi ni mi zed t he 

def endant ' s r ol e i n t he r obber y.  I d.  at  844.   The Sevent h 

Ci r cui t  bol st er ed i t s anal ysi s  of  t he admi ss i bi l i t y  of  t he 

st at ement s wi t h consi der at i on of  t he t est  or i gi nal l y set  f or t h 

by t he Fi f t h Ci r cui t ,  t o be used when a cour t  i s  det er mi ni ng 

" whet her  t he st at ut or i l y  pr oper  admi ssi on of  [ t he co-

def endant ' s]  st at ement  was nonet hel ess an unconst i t ut i onal  

v i ol at i on of  pet i t i oner ' s due pr ocess r i ght s. "   I d.  at  846 n. 9.   

Af t er  appl y i ng t he f i ve f act or s,  t he Sevent h Ci r cui t  concl uded 

t hat  t her e was no due pr ocess vi ol at i on. 34 

                                                 

34 The St at e poi nt s out  t hat  even i f  t he Vogel  t est  
wer e appl i ed,  t he st at ement s i n t hi s case woul d sat i sf y t he 
t est .   We agr ee.   We ar e har d pr essed t o see how t he 
appl i cat i on of  t he t est  woul d change t he out come i n t hi s 
case.   Each of  t he appl i cabl e f act or s woul d i n t he case of  
Br ookshi r e' s and Br own' s st at ement s f avor  admi ssi bi l i t y .   
Bot h decl ar ant s wer e avai l abl e f or  cr oss- exami nat i on.   The 
st at ement s wer e made shor t l y af t er  t he event s r el at ed and 
wer e t r anscr i bed pr ompt l y.   Br ookshi r e was not  t aken i nt o 
cust ody,  but  Br own,  who was i nt er r ogat ed whi l e i n cust ody,  
knowi ngl y and vol unt ar i l y  wai ved t he r i ght  t o r emai n 
s i l ent .   Ther e was cor r obor at i on of  t he st at ement s '  
r el i abi l i t y  because t her e wer e st at ement s f r om ot her  
wi t nesses t hat  cor r esponded t o t he f act s as pr esent ed i n 
t he women' s pr i or  st at ement s,  not  l east  of  whi ch wer e t he 
st at ement s of  t he mur der  v i ct i m hi msel f .   Even t he f our t h 
f act or ,  t hat  t he decl ar ant  admi t t ed maki ng t he st at ement ,  
f avor s admi ssi bi l i t y  i n t hi s case;  al t hough each cl ai med 
t hat  t he st at ement s wer e coer ced by t he pol i ce,  t her e wer e 
subst ant i al  par t s of  t he pr i or  st at ement s t hat  t he women 
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¶43 We ar e unper suaded t hat  our  s i mpl e,  st r ai ght f or war d 

and wor kabl e r equi r ement  f or  t he admi ssi on of  pr i or  i nconsi st ent  

st at ement s——t hat  t he decl ar ant  be pr esent  and avai l abl e f or  

cr oss- exami nat i on——needs any r evi s i on,  and we decl i ne t he 

i nvi t at i on t o r ef or mul at e Wi sconsi n' s st andar d on t hi s quest i on.  

¶44 Even i f  we f avor ed t he t est  set  f or t h i n Vogel ,  we 

coul d not  det er mi ne t hat  t he c i r cui t  cour t  had er r ed such t hat  

Beauchamp was ent i t l ed t o a new t r i al .   Nor  can we det er mi ne 

t hat  counsel ' s f ai l ur e t o obj ect  pr ej udi ced Beauchamp and t hat  

he i s consequent l y ent i t l ed t o a r emand f or  a Machner  hear i ng t o 

pur sue a new t r i al  v i a an i nef f ect i ve assi st ance of  counsel  

c l ai m.   We not e t hat  t he st andar d of  r evi ew gover ni ng t hi s i ssue 

i n t hi s case set s t he bar  hi gh.   We ar e sat i sf i ed t hat  Beauchamp 

was not  pr ej udi ced by hi s counsel ' s f ai l ur e t o seek t o bar  t he 

admi ssi on of  t he st at ement s on t he basi s of  a st andar d not  

empl oyed i n Wi sconsi n l aw.   Counsel  was not  r equi r ed t o ur ge t he 

ci r cui t  cour t  t o appl y t he l aw of  anot her  j ur i sdi ct i on when 

Wi sconsi n had i t s own t est .   I n l i ght  of  t hi s st andar d of  

r evi ew,  we agr ee wi t h t he cour t  of  appeal s t hat  Beauchamp' s 

c l ai ms r egar di ng t he pr i or  i nconsi st ent  st at ement s '  admi ssi on 

ar e wi t hout  mer i t .   Wher e a l egal  st andar d has been set  f or t h i n 

anot her  j ur i sdi ct i on,  counsel  i s  f r ee t o make an ar gument  

                                                                                                                                                             
t hemsel ves di d not  di savow.   The f act  t hat  t he appl i cat i on 
of  t he Vogel  t est  woul d not  necessar i l y  change t he ul t i mat e 
admi ssi bi l i t y  of  t he st at ement s f ur t her  under mi nes 
Beauchamp' s c l ai ms of  er r or  by t he c i r cui t  cour t  and t r i al  
counsel  i n r egar d t o t hei r  admi ssi on at  t r i al .  

 



No.  2009AP806- CR   

 

38 
 

set t i ng f or t h t he ot her  j ur i sdi ct i on' s pr act i ce as per suasi ve 

aut hor i t y,  but  i t  s i mpl y cannot  be sai d her e ei t her  t hat  

Beauchamp was pr ej udi ced by counsel ' s f ai l ur e t o obj ect  or  t hat  

t he c i r cui t  cour t  er r ed i n per mi t t i ng t he admi ssi on of  t he 

evi dence.  

CONCLUSI ON 

¶45 We hol d t hat  t he admi ssi on of  t he dyi ng decl ar at i on 

st at ement  v i ol at es nei t her  Beauchamp' s Si xt h Amendment  r i ght  t o 

conf r ont  wi t nesses nor  hi s cor r espondi ng r i ght  under  t he 

Wi sconsi n Const i t ut i on.  As t he cour t  of  appeal s not ed,  " t he 

Si xt h Amendment ' s guar ant ee of  t he conf r ont at i on r i ght  does not  

appl y ' wher e an except i on t o t he conf r ont at i on r i ght  was 

r ecogni zed at  t he t i me of  t he f oundi ng. ' " 35  Beauchamp concedes 

t hat  t he dyi ng decl ar at i on except i on was an est abl i shed hear say 

except i on at  common l aw.   The Cr awf or d Cour t  acknowl edged t he 

dyi ng decl ar at i on hear say except i on and i ndi cat ed t hat  t he 

except i on mi ght  be an except i on t hat  sur vi ves a Conf r ont at i on 

Cl ause chal l enge. 36  Wi t hout  a di r ect  answer  f r om Cr awf or d on 

t hi s poi nt ,  we ar e gi ven t he t ask of  r esol v i ng t hi s quest i on by 

appl y i ng t he pr i nci pl es set  f or t h i n Cr awf or d and a r el at ed 

case,  Gi l es, 37 whi ch bases i t s hol di ng on an anal ysi s of  what  

speci f i c  hear say except i ons wer e per mi t t ed at  common l aw at  t he 

                                                 
35 Beauchamp,  324 Wi s.  2d 162,  ¶11 ( c i t i ng Gi l es,  128 S.  Ct .  

at  2682) .  

36 Cr awf or d,  541 U. S.  at  56 n. 6.   
 
37 Gi l es v.  Cal i f or ni a,  128 S. Ct .  2678 ( 2008) .  
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t i me of  t he r at i f i cat i on of  t he Si xt h Amendment  and wer e 

t her ef or e i ncor por at ed i nt o i t s  conf r ont at i on r i ght .   Those 

pr i nci pl es compel  t he concl usi on t hat  al l owi ng t hi s hear say 

except i on compor t s wi t h t he pr ot ect i ons of  t he Conf r ont at i on 

Cl ause.   Whi l e t he Uni t ed St at es Supr eme Cour t  has yet  t o gi ve 

i t s expl i c i t  bl essi ng t o t he dyi ng decl ar at i on except i on,  i t  has 

gi ven us no r eason t o abandon a pr i nci pl e t hat  i s  so deepl y 

r oot ed i n t he common l aw.   Nor  does Beauchamp.   The f ai r est  way 

t o r esol ve t he t ensi on bet ween t he St at e' s  i nt er est  i n 

pr esent i ng a dyi ng decl ar at i on and a def endant ' s concer ns about  

i t s pot ent i al  unr el i abi l i t y  i s  not  t o pr ohi bi t  such evi dence,  

but  t o cont i nue t o f r eel y per mi t ,  as t he l aw does,  t he 

aggr essi ve i mpeachment  of  a dy i ng decl ar at i on on any gr ounds 

t hat  may be r el evant  i n a par t i cul ar  case.   I n ot her  wor ds,  i f  

t her e i s evi dence t he decl ar ant  had a mot i ve t o accuse f al sel y,  

i nt r oduce i t .   I f  t her e i s evi dence t hat  t he decl ar ant  was 

cogni t i vel y i mpai r ed and i ncapabl e of  per cei v i ng event s 

accur at el y,  i nt r oduce i t .   Such f act s may,  i n par t i cul ar  cases,  

j ust i f i abl y under mi ne t he r el i abi l i t y  of  a dyi ng decl ar at i on.   

The r el i abi l i t y  of  evi dence i s an i ssue f or  t he t r i er  of  f act ,  

and t he asser t i on t hat  some dyi ng decl ar at i ons may be unr el i abl e 

can not  j ust i f y t he per  se excl usi on of  such pot ent i al l y  

val uabl e evi dence.  

¶46 We ar e l i kewi se unper suaded by Beauchamp' s ar gument  

t hat  t he f ai l ur e t o excl ude t he pr i or  i nconsi st ent  st at ement s of  

r ecant i ng wi t nesses her e v i ol at ed due pr ocess r i ght s and,  as he 

ar gued bef or e t he cour t  of  appeal s,  const i t ut ed ei t her  pl ai n 
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er r or  by t he ci r cui t  cour t  or  pr ej udi c i al  er r or  by counsel  

necessi t at i ng r emand f or  a Machner  hear i ng,  when t he gr ounds f or  

t he c l ai m i s t hat  a t est  di f f er ent  f r om Wi sconsi n' s shoul d have 

been appl i ed and,  i f  appl i ed,  woul d have bar r ed t he st at ement s 

f r om evi dence.   The st at ement s i n quest i on wer e admi t t ed wi t hout  

obj ect i on and consi st ent  wi t h cont r ol l i ng Wi sconsi n l aw.   

Beauchamp was not  pr ej udi ced by hi s counsel ' s f ai l ur e t o ur ge 

t he cour t  t o appl y t he l aw of  anot her  j ur i sdi ct i on,  nor  can t he 

ci r cui t  cour t  be sai d t o have commi t t ed pl ai n er r or  when i t  

appl i ed what  was t hen t he cont r ol l i ng l aw i n Wi sconsi n.   Ther e 

was no vi ol at i on of  Beauchamp' s r i ght  t o due pr ocess her e.  

¶47 We t her ef or e af f i r m t he cour t  of  appeal s.  

By the Court.—Af f i r med.  

 

 



No.   2009AP806- CR. ssa 

 

1 
 

¶48 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

maj or i t y opi ni on unnecessar i l y  cr eat es an except i on t o an 

accused' s Si xt h Amendment  r i ght  t o conf r ont at i on——an except i on 

not  yet  r ecogni zed by t he Uni t ed St at es Supr eme Cour t .   The 

pr esent  case can be deci ded upon exi st i ng l aw.   I  t her ef or e do 

not  j oi n t he maj or i t y i n r eachi ng out  t o cr eat e new 

const i t ut i onal  l aw.      

¶49 I  concl ude t hat  t he v i ct i m' s comment s t o t he emer gency 

medi cal  t echni c i an wer e not  t est i moni al .   The t echni c i an' s 

t est i mony r el at i ng t o t he v i ct i m' s comment s i s  t her ef or e not  

bar r ed by t he Conf r ont at i on Cl ause and i s admi ssi bl e under  t he 

dyi ng decl ar at i on except i on t o t he hear say r ul e.    

¶50 I  need not  det er mi ne whet her  t he v i ct i m' s comment s t o 

t he pol i ce of f i cer  wer e t est i moni al ,  a c l oser  cal l .   As I  see 

i t ,  i f  admi t t i ng t he pol i ce of f i cer ' s t est i mony was an er r or ,  i t  

was har ml ess.    

¶51 For  t he r easons set  f or t h,  I  concur .  

I  

¶52 I  f i r st  addr ess t he i ssue of  t est i moni al  and non-

t est i moni al  st at ement s r ai sed i n Cr awf or d v.  Washi ngt on,  541 

U. S.  36 ( 2004) .   

¶53 The maj or i t y opi ni on suggest s t hat  t he " f ai r est  way"  

t o r esol ve t he t ensi on bet ween t he St at e' s i nt er est s i n 

pr esent i ng unconf r ont ed t est i moni al  dyi ng decl ar at i ons and a 

def endant ' s concer n about  unr el i abi l i t y  i s  t o " cont i nue t o 

f r eel y per mi t  .  .  .  t he aggr essi ve i mpeachment  of  a dyi ng 

decl ar at i on .  .  .  . "   Maj or i t y  op. ,  ¶5.   Yet  Cr awf or d v.  
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Washi ngt on i s r at her  expl i c i t  i n st at i ng t hat  f or  t est i moni al  

evi dence t he Si xt h Amendment  " commands,  not  t hat  evi dence be 

r el i abl e,  but  t hat  r el i abi l i t y  be assessed i n a par t i cul ar  

manner :  by t est i ng i n t he cr uci bl e of  cr oss- exami nat i on. "   

Cr awf or d,  541 U. S.  at  61 ( 2004) .  

¶54 The Cour t  i n Cr awf or d el uci dat ed t wo i nf er ences f r om 

i t s hi st or i cal  r evi ew of  t he Si xt h Amendment .   Fi r st ,  not  al l  

hear say i mpl i cat es t he cor e concer ns of  t he Si xt h Amendment ' s 

conf r ont at i on c l ause.   I nst ead,  t he conf r ont at i on c l ause f ocuses 

on " t est i moni al  st at ement s. "   Second,  " t he ' r i ght  .  .  .  t o be 

conf r ont ed wi t h t he wi t nesses agai nst  hi m, '  i s  most  nat ur al l y 

r ead as a r ef er ence t o t he r i ght  of  conf r ont at i on at  common l aw,  

admi t t i ng onl y t hose except i ons est abl i shed at  t he t i me of  t he 

f oundi ng. " 1  

¶55 Cr awf or d hel d t hat  f or  t est i moni al  evi dence t o be 

admi ssi bl e absent  conf r ont at i on,  t he Si xt h Amendment  " demands 

what  t he common l aw r equi r ed:  unavai l abi l i t y  and a pr i or  

oppor t uni t y f or  cr oss- exami nat i on. " 2  I  acknowl edge t hat  t he 

Cour t  l ef t  open t he possi bi l i t y  t hat  t her e may be hi st or i cal  

except i ons t o t hi s di scr et e and cl ear l y def i ned r i ght . 3  However ,  

                                                 
1 Cr awf or d v.  Washi ngt on,  541 U. S.  36,  54 ( 2004)  ( i nt er nal  

c i t at i ons omi t t ed) .   

2 I d.  at  68.  

3 I d.  at  56 n. 6.  
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Just i ce Scal i a,  wr i t i ng f or  t he maj or i t y of  t he Cour t  i n 

Cr awf or d,  expl i c i t l y  r ef r ai ned f r om det er mi ni ng whet her  

hi st or i cal  except i ons,  and speci f i cal l y dyi ng decl ar at i ons,  

" must  be accept ed. " 4  Just i ce Scal i a' s l anguage i s s i gni f i cant l y 

l ess t han a r esoundi ng endor sement ,  nor  i s i t  a st r ong por t ent  

of  t he Supr eme Cour t  est abl i shi ng dyi ng decl ar at i ons as a 

hi st or i cal  except i on t o t he Cr awf or d r ul e.      

¶56 The Supr eme Cour t  has not  subsequent l y det er mi ned 

whet her  a hi st or i cal  except i on t o t he r i ght  of  conf r ont at i on f or  

t est i moni al  dyi ng decl ar at i ons " must  be accept ed. "   I nst ead t he 

f ocus of  t he Supr eme Cour t ' s  r ecent  Si xt h Amendment  

j ur i spr udence has been on devel opi ng t he l aw sur r oundi ng t he 

f i r st  i nf er ence of  Cr awf or d,  di f f er ent i at i ng bet ween t est i moni al  

and non- t est i moni al  st at ement s.  

I I  

¶57 I  now t ur n t o Mi chi gan v.  Br yant ,  ___ U. S.  ___,  131 S.  

Ct .  1143 ( 2011) ,  whi ch was deci ded af t er  or al  ar gument  i n t he 

i nst ant  case.   Bot h t he St at e and t he def endant  submi t t ed l et t er  

                                                                                                                                                             
Si mi l ar l y,  t he Supr eme Cour t  acknowl edged t hi s possi bi l i t y  

i n Gi l es v.  Cal i f or ni a,  554 U. S.  353,  358 ( 2008)  ( " We have 
pr evi ousl y acknowl edged t hat  t wo f or ms of  t est i moni al  st at ement s 
wer e admi t t ed at  common l aw even t hough t hey wer e unconf r ont ed.   
The f i r st  of  t hese wer e decl ar at i ons made by a speaker  who was 
bot h on t he br i nk of  deat h and awar e t hat  he was dyi ng"  
( i nt er nal  c i t at i ons omi t t ed) . ) .  

4 Cr awf or d,  541 U. S.  at  56 n. 6 ( " Al t hough many dyi ng 
decl ar at i ons may not  be t est i moni al ,  t her e i s aut hor i t y f or  
admi t t i ng even t hose t hat  c l ear l y ar e.   We need not  deci de i n 
t hi s case whet her  t he Si xt h Amendment  i ncor por at es an except i on 
f or  t est i moni al  dyi ng decl ar at i ons.   I f  t hi s except i on must  be 
accept ed on hi s t or i cal  gr ounds,  i t  i s  sui  gener i s"  ( i nt er nal  
c i t at i ons omi t t ed) . ) .  
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br i ef s t o t he cour t  di scussi ng t he ef f ect  of  Br yant  on t he 

pr esent  case.   

¶58 I n Br yant ,  t o t he di smay of  Just i ce Scal i a ( t he aut hor  

of  Cr awf or d) , 5 t he Supr eme Cour t  c l ar i f i ed t he di st i nct i on 

bet ween t est i moni al  and non- t est i moni al  st at ement s made t o 

emer gency per sonnel  i n a f act  s i t uat i on s i mi l ar  t o t he case 

bef or e us.   Rel y i ng upon t he Supr eme Cour t ' s  anal ysi s i n Br yant ,  

I  concl ude t hat  t he chal l enged st at ement s made t o Col eman,  t he 

emer gency medi cal  t echni c i an i n t he pr esent  case,  i dent i f y i ng 

and descr i bi ng t he shoot er ,  wer e non- t est i moni al  st at ement s.    

¶59 Because I  concl ude t hat  t he v i ct i m' s st at ement s t o 

Col eman wer e not  t est i moni al  under  Br yant ,  I  do not  j oi n t he 

maj or i t y opi ni on i n cr eat i ng an except i on t o t he Conf r ont at i on 

Cl ause f or  t est i moni al  dyi ng decl ar at i ons.   Under  t he f act s of  

t he i nst ant  case,  i t  i s  unnecessar y t o cr eat e a hi st or i cal  

except i on f or  t est i moni al  dyi ng decl ar at i ons,  as t he maj or i t y 

does t oday.   Under  t he Si xt h Amendment  j ur i spr udence,  t he 

st at ement s of  t he v i ct i m t o Col eman i n t he pr esent  case ar e 

admi ssi bl e because t hey ar e non- t est i moni al  st at ement s and ar e 

admi ssi bl e under  Wi sconsi n' s hear say r ul es. 6 

                                                 
5 See Mi chi gan v.  Br yant ,  ___ U. S.  ___,  131 S.  Ct .  1143,  

1168,  1170 ( 2011)  ( Scal i a,  J. ,  di ssent i ng)  ( " I nst ead of  
c l ar i f y i ng t he l aw,  t he Cour t  makes i t sel f  t he obf uscat or  of  
l ast  r esor t " ;   " The onl y v i r t ue of  t he Cour t ' s  appr oach ( i f  i t  
can be mi snamed a v i r t ue)  i s t hat  i t  l eaves j udges f r ee t o r each 
t he ' f ai r est '  r esul t  under  t he t ot al i t y of  c i r cumst ances" ;  
" Unf or t unat el y,  under  t hi s mal l eabl e appr oach ' t he guar ant ee of  
conf r ont at i on i s no guar ant ee at  al l . ' " ) .    

6 The admi ssi bi l i t y  of  non- t est i moni al  hear say st at ement s i s 
gover ned by t he r ul es of  evi dence.   



No.   2009AP806- CR. ssa 

 

5 
 

¶60 I n Br yant ,  t he Supr eme Cour t  det er mi ned whet her  

st at ement s of  a mor t al l y wounded vi ct i m made t o r espondi ng 

pol i ce of f i cer s wer e admi ssi bl e hear say st at ement s at  t r i al . 7  

The f act s of  Br yant  ar e s i mi l ar  t o t hose i n t he pr esent  case.    

¶61 I n Br yant ,  pol i ce of f i cer s r esponded t o an emer gency:  

a man had been shot  and was l y i ng on t he gr ound,  bl eedi ng,  next  

t o hi s car  i n a gas st at i on par ki ng l ot .   A number  of  pol i ce 

of f i cer s ar r i ved on t he scene,  and asked t he vi ct i m " what  had 

happened,  who had shot  hi m,  and wher e t he shoot i ng had 

occur r ed. " 8  The vi ct i m r esponded wi t h t r uncat ed answer s,  

i ndi cat i ng " Ri ck"  shot  hi m,  and t hat  t he shoot i ng had occur r ed 

at  t he back door  of  Br yant ' s  ( " Ri ck ' s" )  house.   Emer gency 

medi cal  ser vi ces ar r i ved wi t hi n 5 t o 10 mi nut es of  t he pol i ce 

of f i cer s '  ar r i val .   The vi ct i m' s conver sat i on wi t h t he pol i ce 

of f i cer s ended as he was t r eat ed and t r anspor t ed t o t he 

hospi t al ,  wher e he di ed wi t hi n t he hour .  

¶62 Based on t he i nf or mat i on pol i ce obt ai ned f r om t he 

vi ct i m,  t hey l ef t  t he gas st at i on,  cal l ed f or  backup,  and 

t r avel ed t o Br yant ' s house.   When t hey ar r i ved at  t he house,  

Br yant  was not  t her e;  however ,  t he of f i cer s f ound bl ood,  a 

bul l et  on t he back por ch,  a hol e i n t he back door ,  and t he 

                                                                                                                                                             
I n t he pr esent  case,  t he c i r cui t  cour t  concl uded t hat  t he 

chal l enged st at ement s wer e t est i moni al  under  Cr awf or d and f el l  
wi t hi n t he dyi ng decl ar at i on except i on t o Cr awf or d and t he 
hear say r ul e,  Wi s.  St at .  § 908. 045( 3) .    

7 Br yant ,  131 S.  Ct .  at  1150.  

8 I d.   Var i ous of f i cer s ar r i v i ng on t he scene asked t he 
vi ct i m var i ant s on t hese t hr ee basi c quest i ons.  
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vi ct i m' s wal l et  and i dent i f i cat i on out si de t he house.   Br yant  

was event ual l y ar r est ed near l y a year  l at er .  

¶63 At  t r i al  t he pol i ce of f i cer s who r esponded t o t he 

scene t est i f i ed about  t he st at ement s t he v i ct i m made r egar di ng 

" what  had happened,  who had shot  hi m,  and wher e t he shoot i ng had 

occur r ed. " 9  The Supr eme Cour t  det er mi ned t hat  t he t est i mony was 

admi ssi bl e and di d not  v i ol at e t he def endant ' s r i ght  t o 

conf r ont at i on under  t he Si xt h Amendment  because t he st at ement s 

wer e non- t est i moni al .   The Supr eme Cour t  det er mi ned t hat  t he 

" pr i mar y pur pose of "  t he i nt er r ogat i on was t o enabl e t he pol i ce 

of f i cer s t o meet  an ongoi ng emer gency.   The pr i mar y pur pose i s 

i l l ust r at ed,  accor di ng t o t he Supr eme Cour t ,  by an obj ect i ve 

anal ysi s of  t he i nf or mal i t y of  t he encount er  and t he quest i ons 

and answer s of  t he par t i es.   Thi s pr i mar y pur pose l ed t he Cour t  

t o concl ude t hat  t he st at ement s wer e non- t est i moni al .  

¶64 The Supr eme Cour t  concl uded t hat  t he anal ysi s i n 

det er mi ni ng whet her  a hear say s t at ement  i s t est i moni al  or  non-

t est i moni al  i s  an obj ect i ve anal ysi s of  t he " pr i mar y pur pose"  of  

t he quest i oni ng and t he answer i ng. 10  Thi s anal ysi s " r equi r es a 

combi ned i nqui r y t hat  account s f or  bot h t he decl ar ant  and t he 

i nt er r ogat or .   I n many i nst ances,  t he pr i mar y pur pose of  t he 

i nt er r ogat i on wi l l  be most  accur at el y ascer t ai ned by l ooki ng t o 

t he cont ent s of  bot h t he quest i ons and t he answer s.  .  .  .  The 

combi ned appr oach al so amel i or at es pr obl ems t hat  coul d ar i se 

                                                 
9 I d.  

10 I d.  at  1160- 62.  
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f r om l ooki ng sol el y t o one par t i c i pant . " 11  To det er mi ne t he 

" pr i mar y pur pose"  of  an encount er ,  a cour t  must  " obj ect i vel y 

eval uat e t he c i r cumst ances i n whi ch t he encount er  occur s and t he 

st at ement s and act i ons of  t he par t i es. " 12 

¶65 When an encount er  i s bet ween an i ndi v i dual  and t he 

pol i ce,  t he exi st ence of  an " ongoi ng emer gency"  i s among t he 

most  i mpor t ant  c i r cumst ances i nf or mi ng t he pr i mar y pur pose of  

t he encount er . 13  The exi st ence,  t he scope,  and t he dur at i on of  

an emer gency i s dependent  upon t he t ype and scope of  t he danger  

posed " t o t he v i ct i m,  t he pol i ce,  and t he publ i c. " 14   

¶66 The exi st ence of  an " ongoi ng emer gency"  i s,  however ,  

not  t he onl y f act or  t hat  i nf or ms t he det er mi nat i on of  t he 

pr i mar y pur pose of  an encount er .  

¶67 The sever i t y of  t he v i ct i m' s medi cal  condi t i on al so 

pl ays an obj ect i ve r ol e i n eval uat i ng t he pr i mar y pur pose,  as i t  

" sheds l i ght  on t he abi l i t y  of  t he v i ct i m t o have any pur pose at  

al l  i n r espondi ng t o pol i ce quest i ons .  .  .  . " 15 

¶68 Anot her  f act or  i s t he f or mal i t y  ( or  l ack t her eof )  of  

t he encount er .   Whi l e i nf or mal i t y does not  necessar i l y  i ndi cat e 

a l ack of  t est i moni al  pur pose,  i t  i s  an i mpor t ant  f act or  i n 

det er mi ni ng t he pr i mar y pur pose of  t he encount er . 16   
                                                 

11 I d.  at  1160- 61.  

12 I d.  at  1156.  

13 I d.  at  1157.  

14 I d.  at  1162.  

15 I d.  at  1159.  

16 I d.  at  1160.  
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¶69 The Supr eme Cour t  exami ned t he encount er  pr esent ed by 

t he f act s i n Br yant  obj ect i vel y,  anal yzi ng t he ci r cumst ances of  

t he encount er  and t he st at ement s and act i ons of  t he decl ar ant  

and t he i nt er r ogat or ,  t o det er mi ne t he pr i mar y pur pose and t o 

det er mi ne whet her  t he v i ct i m' s st at ement s wer e t est i moni al  or  

non- t est i moni al . 17 

¶70 The Br yant  Cour t  det er mi ned t hat  t he pol i ce of f i cer s 

wer e r espondi ng t o an ongoi ng emer gency.   The pol i ce di d not  

know whet her  t he t hr eat  was l i mi t ed t o t he v i ct i m,  whet her  t he 

t hr eat  t o t he v i ct i m was over ,  or  whet her  a t hr eat  t o t he publ i c 

exi st ed because a gun was used.   " At  bot t om,  t her e was an 

ongoi ng emer gency her e wher e an ar med shoot er ,  whose mot i ve f or  

and l ocat i on af t er  t he shoot i ng wer e unknown,  had mor t al l y  

wounded [ t he v i ct i m]  wi t hi n a f ew bl ocks and a f ew mi nut es of  

t he l ocat i on wher e t he pol i ce f ound [ t he v i ct i m] . " 18  

¶71 The Supr eme Cour t  t hen went  on t o consi der  how t he 

vi ct i m' s condi t i on af f ect ed t he anal ysi s of  t he " pr i mar y 

pur pose"  of  t he st at ement s t hat  he made.   Based upon t he 

vi ct i m' s condi t i on,  l y i ng on t he gr ound of  a gas st at i on 

bl eedi ng f r om a mor t al  gunshot  wound,  and upon t he vi ct i m' s 

shor t ,  t r uncat ed r esponses due i n par t  t o di f f i cul t y br eat hi ng,  

t he Supr eme Cour t  det er mi ned t hat  a per son i n t he v i ct i m' s 

condi t i on cannot  be sai d t o have a " pr i mar y pur pose"  of  

                                                 
17 I d.  at  1160- 62.  

18 I d.  at  1164.  
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est abl i shi ng or  pr ovi ng past  event s pot ent i al l y  r el evant  t o a 

l at er  pr osecut i on. 19 

¶72 Si mi l ar l y,  t he Supr eme Cour t  eval uat ed t he st at ement s 

and act i ons of  t he pol i ce of f i cer s.   The of f i cer s wer e 

r espondi ng t o an emer gency cal l .   " [ T] hey di d not  know why,  

wher e,  or  when t he shoot i ng had occur r ed. " 20  The quest i ons t hey 

asked wer e quest i ons necessar y t o assess t he si t uat i on,  t he 

t hr eat  t o t he v i ct i m and t hemsel ves,  and t he pot ent i al  f or  an 

ongoi ng t hr eat  t o t he publ i c.   The quest i ons t he of f i cer s asked 

wer e i ni t i al  i nqui r i es of  t he t ype t hat  of t en pr oduces non-

t est i moni al  st at ement s. 21 

¶73 Last l y,  t he Supr eme Cour t  exami ned t he i nf or mal i t y of  

t he encount er  i n det er mi ni ng t he " pr i mar y pur pose"  of  t he 

st at ement s.   The Cour t  eval uat ed t he st at ement s i n t he case 

wi t hi n a spect r um of  i nf or mal i t y bounded by a har r i ed 911 cal l  

and a f or mal  st at i on- house i nt er vi ew.   

¶74 The st at ement s i n Br yant  f el l  near er  t o t he har r i ed 

911 cal l  i n Davi s v.  Washi ngt on22 t han t o t he f or mal  st at i on-

house i nt er vi ew i n Cr awf or d. 23  I n Br yant ,  t he Supr eme Cour t  

det er mi ned t hat  t he of f i cer s and t he vi ct i m wer e i n a f l ui d 

emer gency si t uat i on;  t her e was l i t t l e t o no st r uct ur e i n t he 

                                                 
19 I d.  at  1165.  

20 I d.  

21 I d.  at  1166.  

22 Davi s v.  Washi ngt on,  547 U. S.  813 ( 2004) .  

23 Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) .  
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quest i ons asked,  and t he vi ct i m' s r esponses wer e t r uncat ed and 

punct uat ed wi t h hi s quest i ons r egar di ng when emer gency medi cal  

ai d woul d ar r i ve.   Ul t i mat el y t he Br yant  Cour t  concl uded,  " t he 

c i r cumst ances l acked any f or mal i t y t hat  woul d have al er t ed [ t he 

v i ct i m]  t o or  f ocused hi m on t he possi bl e f ut ur e pr osecut or i al  

use of  hi s st at ement s. " 24 

¶75 Based on an obj ect i ve eval uat i on of  t he c i r cumst ances 

i n whi ch t he encount er  occur r ed and t he st at ement s and act i ons 

of  bot h of  t he par t i es,  t he Supr eme Cour t  concl uded t hat  t he 

" pr i mar y pur pose"  of  t he v i ct i m' s st at ement s i n Br yant  was t o 

enabl e pol i ce t o r espond t o an ongoi ng emer gency.   Accor di ngl y,  

t he Supr eme Cour t  concl uded t hat  t he st at ement s i n Br yant  wer e 

non- t est i moni al  and wer e pr oper l y admi t t ed at  t r i al .  

¶76 Br yant  i s i nf or mat i ve f or  t he pr esent  case.   I n t he 

pr esent  case,  emer gency medi cal  ser vi ces and t he pol i ce 

r esponded t o a cal l  r epor t i ng a shoot i ng.   Upon ar r i v i ng on t he 

scene,  t hey f ound a man who had been shot  numer ous t i mes,  l y i ng 

next  t o hi s car  and bl eedi ng.    

¶77 Mar vi n Col eman,  a heavy equi pment  oper at or  and t r ai ned 

emer gency medi cal  t echni c i an wi t h t he Mi l waukee Fi r e Depar t ment ,  

r esponded t o t he scene.   Col eman t est i f i ed t hat  upon ar r i v i ng at  

t he scene he r ecogni zed t he car  near  wher e t he vi ct i m l ay as 

bel ongi ng t o an acquai nt ance.   When he appr oached t he vi ct i m he 

r ecogni zed hi m as t hat  acquai nt ance.   Accor di ng t o Col eman' s  

t est i mony,  t he v i ct i m r ecogni zed hi m and i mpl or ed,  " Pl ease don' t  

l et  me di e,  pl ease don' t  l et  me down. "   Col eman t est i f i ed t hat  

                                                 
24 Br yant ,  131 S.  Ct .  at  1166.  



No.   2009AP806- CR. ssa 

 

11 
 

i n r esponse he st at ed,  " We' r e not  goi ng t o l et  you go,  we' l l  do 

our  best , "  and t hat  he asked t he vi ct i m,  " Who di d t hi s?"    

¶78 Col eman t est i f i ed t hat  t he f ol l owi ng br i ef  exchange 

occur r ed i n r esponse t o t hat  quest i on.   The vi ct i m r esponded,  

" Mar vi n. "   Mar vi n Col eman r esponded,  " Who,  me?"  and t he vi ct i m 

r esponded,  " No,  Bi g Headed Mar vi n. "   

¶79 Col eman t hen asked t he vi ct i m what  had happened.   

Col eman t est i f i ed t hat  t he v i ct i m r esponded he " was i n t he house 

ar gui ng wi t h some woman and he f el t  l i ke he was l ur ed out si de 

and t hat ' s wher e [ t he shoot i ng]  happened. "     

¶80 Appl y i ng t he anal ysi s used by t he Supr eme Cour t  i n 

Mi chi gan v.  Br yant ,  I  concl ude t hat  t he v i ct i m' s st at ement s made 

t o Col eman wer e non- t est i moni al .    

¶81 The ci r cumst ances i n whi ch t he encount er  bet ween t he 

vi ct i m and Col eman t ook pl ace ar e subst ant i al l y  s i mi l ar  t o t he 

c i r cumst ances i n Br yant .   The vi ct i m was l y i ng next  t o hi s car ,  

bl eedi ng f r om a mor t al  gunshot  wound.   The di st i nct i ons i n t he 

c i r cumst ances of  t hi s case ar e t hat  Col eman i s  an EMT,  not  a 

pol i ce of f i cer ,  and Col eman was acquai nt ed wi t h t he v i ct i m.  

¶82 These di st i nct i ons f ur t her  suppor t  t he concl usi on t hat  

under  an obj ect i ve anal ysi s,  t he pr i mar y pur pose of  t he 

st at ement s t o Col eman was not  t o est abl i sh or  pr ove past  event s 

pot ent i al l y  r el evant  t o a l at er  pr osecut i on.  

¶83 That  Col eman was an emer gency medi cal  t echni c i an,  not  

a pol i ce of f i cer ,  and was acquai nt ed wi t h t he v i ct i m obj ect i vel y 

i ncr eases t he i nf or mal i t y of  t he s i t uat i on.    



No.   2009AP806- CR. ssa 

 

12 
 

¶84 Emer gency medi cal  t echni c i ans pl ay a di st i nct  r ol e 

f r om pol i ce of f i cer s i n r espondi ng t o an ongoi ng emer gency.   

However ,  t hese emer gency ser vi ce peopl e ( s i mi l ar  t o pol i ce 

of f i cer s upon ar r i v i ng at  t he scene of  an emer gency)  must  ensur e 

t hat  t he scene i s secur e f or  t he v i ct i m,  f or  t hemsel ves,  and f or  

t he publ i c.   Whi l e emer gency medi cal  ser vi ce peopl e may not  pl ay 

t he pr i mar y r ol e i n ensur i ng publ i c saf et y i n an ongoi ng 

emer gency i n whi ch t he si t uat i on i s f l ui d and somewhat  conf used,  

emer gency r esponder s pl ay a r ol e i n ensur i ng t he saf et y of  al l  

t hose i nvol ved.  

¶85 The st at ement s and act i ons of  t he decl ar ant  and 

i nt er r ogat or  i n t hi s encount er  ar e al so subst ant i al l y  s i mi l ar  t o 

t he st at ement s eval uat ed by t he Supr eme Cour t  i n Br yant .   

Col eman asked,  " Who di d t hi s?"  and " What  happened?"   The answer s 

wer e " Mar vi n, "  " Bi g Headed Mar vi n, "  and t hat  he was ar gui ng wi t h 

some woman,  was l ur ed out si de,  and t hat ' s when he was shot .     

¶86 Col eman' s quest i ons wer e si mi l ar  t o t he i ni t i al  

i nqui r es i n Br yant ,  and under  an obj ect i ve eval uat i on of  t he 

" pr i mar y pur pose"  of  t he st at ement s made by t he v i ct i m,  

s i mi l ar l y r esul t  i n a concl usi on t hat  t hey ar e non- t est i moni al  

st at ement s.    

¶87 I  concl ude t hat  t he admi ssi on of  Col eman' s t est i mony 

i n t he pr esent  case di d not  v i ol at e t he Si xt h Amendment  

Conf r ont at i on Cl ause;  t he v i ct i m' s st at ement s wer e non-

t est i moni al  and f al l  wi t hi n t he hear say except i on.  

¶88 I  t ur n now t o t he t est i mony of  pol i ce of f i cer  Wayne 

Young.   Of f i cer  Young t est i f i ed t hat  he and hi s par t ner  
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r esponded t o t he scene of  t he shoot i ng.   When t hey ar r i ved,  

Of f i cer  Young' s pr i mar y r esponsi bi l i t y  was t o get  obser ver s out  

of  t he st r eet ,  c l ear i ng t he ar ea ar ound t he emer gency.   At  t he 

scene Of f i cer  Young di d not  appr oach t he vi ct i m whi l e he was 

l y i ng on t he gr ound.  

¶89 Of f i cer  Young was i nst r uct ed t o r i de al ong wi t h t he 

v i ct i m t o t he hospi t al  wi t h t he emer gency medi cal  uni t .   Of f i cer  

Young accompani ed t he vi ct i m i nt o t he hospi t al  emer gency 

depar t ment .   

¶90 Of f i cer  Young t est i f i ed t hat  whi l e he was st andi ng by 

i n t he emer gency depar t ment ,  a doct or  not i f i ed hi m t hat  i f  he 

had any quest i ons f or  t he v i ct i m he shoul d ask t hem now because 

t he doct or ' s opi ni on was t hat  t he v i ct i m was not  goi ng t o 

sur vi ve t he gunshot  i nj ur i es.  

¶91 Of f i cer  Young t est i f i ed t hat  he spoke wi t h t he v i ct i m,  

aski ng hi m i f  he had " any i nf or mat i on about  who may have shot  

hi m. "   Of f i cer  Young t est i f i ed t hat  t he v i ct i m r esponded 

" Mar vi n"  and gave a br i ef  descr i pt i on of  " dar k compl ect ed,  bal d 

headed guy wi t h a bi g f or ehead. "  

¶92 Of f i cer  Young t est i f i ed t hat  t he v i ct i m t hen l ost  

consci ousness and was t aken t o sur ger y,  wher e he ul t i mat el y 

succumbed t o t he gunshot  i nj ur i es.        

¶93 The st at ement s and act i ons of  Of f i cer  Young and t he 

vi ct i m di d not  go beyond t he i ni t i al  i nqui r y of  who may have 

shot  t he v i ct i m.    

¶94 The i nf or mal i t i es of  t he s i t uat i on suggest  t hat  t he 

pr i mar y pur pose of  t he i nt er r ogat or  was not  f ocused on possi bl e 
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f ut ur e pr osecut or i al  use of  t he st at ement s.   The quest i ons and 

answer s wer e gi ven i n a har r i ed,  i nf or mal  way.   Ther e was no 

st r uct ur e t o t he quest i ons asked.   Of f i cer  Young asked an open-

ended i ni t i al  i nqui r y quest i on and t he st at ement s i n r esponse 

gave l i t t l e det ai l  or  i nf or mat i on.   These i nf or mal i t i es suggest  

a pur pose of  meet i ng t he ongoi ng emer gency,  t hat  i s ,  a shoot er  

at  l ar ge,  pot ent i al l y  not  sat i sf i ed t hat  t he v i ct i m was not  yet  

dead,  and pot ent i al l y  a danger  t o t he publ i c or  hospi t al  st af f .   

The i nf or mal i t i es of  t he encount er  suggest  t he pr i mar y pur pose 

was not  pr osecut or i al .    

¶95 An emer gency r esponse t o a pot ent i al l y  mor t al  shoot i ng 

i s a f l ui d envi r onment  of  compet i ng pr i or i t i es.   Obj ect i vel y,  

pr osecut i on of  t he k i l l er  may al so have been an anci l l ar y f act or  

t o Of f i cer  Young' s quest i oni ng.   The encount er  bet ween t he 

vi ct i m and Of f i cer  Young occur r ed at  t he hospi t al  and not  at  t he 

scene of  t he shoot i ng,  af t er  s i gni f i cant  t i me had l apsed.   

Of f i cer  Young asked quest i ons knowi ng t hat  t he vi ct i m was l i kel y 

t o di e.   An obj ect i ve anal ysi s mi ght  l ead one t o concl ude t hat  

t he pr i mar y pur pose of  t he quest i ons and answer s i n t he hospi t al  

j ust  pr i or  t o t he v i ct i m' s under goi ng sur ger y was not  t o meet  an 

" ongoi ng emer gency"  and i nst ead was t est i moni al ,  f ocused on 

pr osecut i on.  

¶96 The di st i nct i ons bet ween t he ci r cumst ances sur r oundi ng 

t he encount er  bet ween Of f i cer  Young and t he vi ct i m i n t hi s case 

and t he encount er  anal yzed i n Br yant  ar e t hat  Of f i cer  Young' s 

encount er  wi t h t he v i ct i m di d not  occur  upon ar r i val  at  t he 

scene of  an ongoi ng emer gency,  but  r at her  af t er  s i gni f i cant  t i me 
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had passed,  and t hat  t he encount er  occur r ed wi t hi n a hospi t al  

emer gency depar t ment  r emoved f r om t he cr i me scene.    

¶97 I n Br yant ,  t he Supr eme Cour t  di d not  have t o det er mi ne 

when t he " ongoi ng emer gency"  ended;  st at ement s made wi t hi n t he 

f i r st  f ew mi nut es of  t he ar r i val  of  emer gency ser vi ces,  near  t he 

l ocat i on of  t he shoot i ng,  and wel l  bef or e t he scene of  t he 

shoot i ng was secur e f el l  wel l  wi t hi n t he bounds of  an " ongoi ng 

emer gency. " 25  I n t he pr esent  case,  st at ement s made t o Col eman,  

t he EMT,  upon hi s ar r i val  at  t he scene of  t he shoot i ng s i mi l ar l y  

f al l  wi t hi n t he bounds of  an " ongoi ng emer gency. "   St at ement s 

made t o Of f i cer  Young ar e mor e di f f i cul t  t o cat egor i ze.  

¶98 I  r ef r ai n,  however ,  f r om det er mi ni ng whet her  t he 

v i ct i m' s st at ement s t o Of f i cer  Young wer e t est i moni al  or  non-

t est i moni al ,  a c l oser  cal l .   And I  r ef r ai n f r om det er mi ni ng 

whet her  t est i moni al  dyi ng decl ar at i ons ar e a hi st or i cal  

except i on t o t he guar ant ee of  t he Conf r ont at i on Cl ause.   These 

det er mi nat i ons ar e not  necessar y t o deci de t he pr esent  case.  

Of f i cer  Young' s t est i mony was r epet i t i ve of  Col eman' s t est i mony.   

Even i f  t he v i ct i m' s st at ement s t o Of f i cer  Young wer e 

t est i moni al  hear say and even i f  t he dyi ng decl ar at i on except i on 

i s not  r ecogni zed,  t he admi ssi on of  Young' s t est i mony was 

har ml ess er r or .   

¶99 For  t hese r easons,  I  do not  j oi n t he maj or i t y i n 

cr eat i ng an except i on t o t he Si xt h Amendment  guar ant ee of  

conf r ont at i on,  an except i on not  yet  r ecogni zed by t he Uni t ed 

St at es Supr eme Cour t ,  and I  concur .   

                                                 
25 Br yant ,  131 S.  Ct .  at  1165.  
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