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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRICK CROOKS, J. This is a review of a published
court of appeals decision' in a case arising froma shooting on a
M | waukee street on a sunmer norning. The nurdered man, Bryon
Sonmerville, nmade statements to an anbul ance driver and a police
officer just before he died that gave a brief description of his
assail ant—a man named Marvin, whose |ast nane Sonerville did
not know, who was dark-skinned wth "a bald head and big

forehead."” Sonerville distinguished him from another man naned

! State v. Beauchanp, 2010 W App 42, 324 Ws. 2d 162, 781
N. W 2d 254.
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Marvin by saying he nmeant "big head Marvin." O her w tnesses
gave statenents about seeing Marvin Beauchanp at the scene and
seeing him shoot Sonerville point blank, statenents they |ater
said had been coerced and were untrue. The case proceeded to
trial in the Circuit Court for MIwaukee County, the Hon.
Jeffrey A Wagner presiding. When two witnesses testified that
their previous statenents inplicating Beauchanp had been lies
coerced by the police, the court permtted the State to inpeach
their testinony by <cross-examning them wth their prior
i nconsi stent statenents. The jury convicted Beauchanp of first-
degree intentional homcide while using a dangerous weapon.
Beauchanp appeal ed, arguing that he is entitled to a new tria
because the adm ssion of the Sonerville statenents and the prior
statenents of the two recanting wtnesses violated his
constitutional rights to confrontation and due process. The
circuit court admtted the statenents under the dying
declaration and prior inconsistent statenent hearsay exceptions
f ound in Ws. St at . 88 908. 045(3) and 908.01(4) (a)1,
respectively. The court of appeals affirnmed the circuit court’s
rulings on both issues.

12 Beauchanp argues that the <circuit <court erred in
admtting into evidence the statenents made by Sonerville prior
to his death because there was no opportunity for Beauchanp to
cross-exam ne Sonerville about his statenents, and Beauchanp was

therefore deprived of his constitutional right to confront the
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Wi tnesses against him? He argues that the hearsay rules' so-
called "dying declaration" exception, applicable to statenents
made by a declarant who believes he is facing i nmnent death, is

not conpatible with the holding of Crawford v. Washington,® a

case in which the United States Suprenme Court reaffirnmed the
confrontation of witnesses as "the only indicium of reliability
sufficient to satisfy constitutional demands"* for testinonial
statenents. Beauchanp argues that while the Crawford Court
declined to rule on whether or how its bright Iine rule applied
to dying declarations, its holding conpels this court to exclude
all unconfronted testinonial hearsay statenents, including dying
decl arati ons.

13 Beauchanmp further argues that even iif a hearsay
exception for dying declarations was recognized and inplicitly

incorporated by the franers of the United States Constitution in

2 "The Sixth Amendment's Confrontation C ause provides that,

"[i]n all crimnal prosecutions, the accused shall enjoy the
right . . . to be confronted with the wtnesses against him
W have held that this bedrock procedural guarantee applies to
both federal and state prosecutions.” Crawford v. Washington
541 U. S. 36, 42 (2004) (citing Pointer v. Texas, 380 U S. 400,
406 (1965)). Article 1, Section 7 of the Wsconsin Constitution
guarantees the accused, inter alia, "the right . . . to neet the
W tnesses face to face . "

3 crawford v. Washington, 541 U.S. 36 (2004).

“1d. at 68-69 ("Were testinonial statements are at issue,
the only indicium of reliability sufficient to satisfy
constitutional demands is the one the Constitution actually
prescri bes: confrontation.")
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the Confrontation Clause,® it is now tinme to abrogate the common
aw on this point. He clains that the rationales given for the
exception, such as wde acceptance of particular religious
beliefs and the evidentiary necessity of such statenents, are
now antiquated and irrelevant. Beauchanp argues that he is
entitled to a new trial because Sonerville's statenents
inplicating Beauchanp were testinonial statenents that were
admtted into evidence in violation of his right under Crawford
to test their reliability by cross-exam nation, because there is
no longer a basis for presuming the reliability of such
statenments, and because in fact there are reasons to doubt it.

14 Beauchanp also clains that the adm ssion of the two
W tnesses' prior inconsistent statenments violated his right to

due process.?® This court has stated that due process

> See, e.g., Crawford, 541 US at 54 "[Tlhe [Sixth
Amendnent] ‘'right . . . to be confronted with the wtnesses
against him . . . is nost naturally read as a reference to the
right of confrontation at common law, admtting only those
exceptions established at the tine of the founding."

® The right to due process of law is guaranteed by the Fifth
and Fourteenth Anmendnents to the United States Constitution.
See Malloy v. Hogan, 378 US. 1, 6 (1964) (holding that the
Fourteenth Amendnent nakes the Fifth Anmendnent applicable to the
states). Article 1, Section 7 of the Wsconsin Constitution
provi des the foll ow ng guarant ees:

In all crimnal prosecutions the accused shall enjoy
the right to be heard by hinself and counsel; to
demand the nature and cause of the accusation against
him to neet the wtnesses face to face; to have
conpul sory process to conpel the attendance of
witnesses in his behalf; and in prosecutions by
indictnment, or information, to a speedy public trial
by an inpartial jury of the county or district wherein
the offense shall have been conmitted; which county or

4
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requirenents are satisfied in such a situation so long as the
declarant is "present and subject to cross-examination."’
Specifically, he argues that in order to protect a defendant’s
due process right to have unreliable prior inconsistent
statenents excluded, this court should discard that standard and
instead adopt a nulti-factor test set forth by the Seventh

Circuit Court of Appeals in Vogel v. Percy.?® He contends that

if the court were to apply the Vogel test, under which the
avai lability of the declarant for cross-exam nation is just one
consi deration anong several, the statenents in question would be
deened too unreliable to be admtted, and he contends that their
erroneous adm ssion was a violation of his right to due process
and thus entitles himto a new trial.

15 We hold that the adm ssion of the dying declaration

statenment violates neither Beauchanp's Sixth Amendnent right to

district shall have been previously ascertained by
I aw.

" Robinson v. State, 102 Ws. 2d 343, 349, 306 N.W2d 668
(1981).

8 Vogel v. Percy, 691 F.2d 843, 846-47 (7th Gir. 1982). The
court cited a Fifth Crcuit case establishing the follow ng
“gui delines” for determ ning "whether substantive use of a prior
i nconsi stent statenent would conport with due process”:

(1) the declarant was avail able for cross-exam nation;
(2) the statenent was made shortly after the events
related and was transcribed pronptly; (3) t he
decl arant knowingly and voluntarily waived the right
to remain silent; (4) the declarant admtted making
the statenment; and (5) there was sonme corroboration of
the statenent's reliability.
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confront wtnesses nor his corresponding right wunder the
Wsconsin Constitution.® As the court of appeals noted, "the
Si xth Anmendnent's guarantee of the confrontation right does not

apply 'where an exception to the <confrontation right was

® The concurrence woul d avoi d reaching the question that is
squarely before us, the question of whether a dying declaration
constitutes an exception to an accused's Sixth Amendnent right
to confrontation. W do not think it is appropriate to dodge
this question. First, the record is sufficiently devel oped with
evidence to establish, as even defense counsel essentially
conceded at trial, that the statenments involved here constitute
dyi ng declarations under Ws. Stat. § 908.045(3). Second, the
parties have fully briefed the question presented. Third, the
Suprene Court has set forth principles in Gles and Crawford
that get us to an answer on this question. And fourth, many
other jurisdictions have answered this question. The United
States Suprene Court was barred, given the procedural history of
the case before it in Mchigan v. Bryant, from addressing the
question of dying declarations; as a nmatter of state law, the
opportunity for that |egal theory had been deened wai ved bel ow
See Mchigan v. Bryant, _ US _ , 131 S C. 1143 (2011)
(hol ding that unconfronted statenents nmade by a shooting victim
to police on the scene were nontestinonial and therefore
adm ssi ble without violation of the Confrontation C ause). Had
the Bryant Court had a properly devel oped record and properly
presented question regarding a dying declaration, it mght wel
have chosen to address that question instead.

The Bryant Court acknowl edged that it was reviewng "a
record that was not devel oped to ascertain the 'primary purpose
of the interrogation.'" 1d. at 1163. However, the first step
in the Court's analysis, id. at 1163-65, focused on "the
avai |l abl e evidence, which suggests that [the victin] perceived
an ongoing threat." 1d. at 1164 n.16. Nothing in the Court's
analysis indicated that every incident in which a shooting
victim is treated by energency responders constitutes an
"ongoing energency"” such that the victims statenents are
rendered non-testinonial. Having granted the petition for
review in this case and having the benefit of a properly
devel oped record, we see no need to leave this inportant
guestion to be answered anot her day.



No. 2009AP806- CR

recogni zed at the tine of the founding.'"?°

Beauchanp concedes
that the dying declaration exception was an established hearsay
exception at comon | aw. The Crawford Court acknow edged the
dying declaration hearsay exception and indicated that the
exception mght be an exception that survives a Confrontation
Cl ause challenge. Wthout a direct answer from Crawford on
this point, we are given the task of resolving this question by

applying the principles set forth in Cawford and a related

case, Gles v. California, ' which bases its holding on an

anal ysis of what specific hearsay exceptions were permtted at
coomon law at the tinme of the ratification of the Sixth
Amendnment and were therefore incorporated into its confrontation
right. Those principles conpel the conclusion that allow ng
this hearsay exception conports with the protections of the
Confrontation Clause. Wile the United States Suprene Court has
yet to give its explicit blessing to the dying declaration
exception, it has given us no reason to abandon a principle that
is so deeply rooted in the common |law. Nor does Beauchanp. The
fairest way to resolve the tension between the State's interest
in presenting a dying declaration and a defendant's concerns
about its potential unreliability is not to prohibit such

evi dence, but to continue to freely permt, as the |aw does, the

10 state v. Beauchanp, 324 Ws. 2d 162, Y11 (citing Gles v.
California, __ US. __, 128 S. . 2678, 2682 (2008)).

1 Crawford, 541 U.S. at 56 n.6.

2 Gles v. California, ___ US __, 128 S. . 2678
(2008).
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aggressive inpeachnment of a dying declaration on any grounds
that may be relevant in a particular case.'® In other words, if

there is evidence the declarant had a notive to accuse falsely,

i ntroduce it. If there is evidence that the declarant was
cognitively inpaired and incapable of perceiving events
accurately, introduce it. Such facts may, in particular cases,

justifiably undermne the reliability of a dying declaration.
The reliability of evidence is an issue for the trier of fact,
and the assertion that sone dying declarations may be unreliable
can not justify the per se exclusion of such potentially
val uabl e evi dence.

16 W are |ikew se unpersuaded by Beauchanp's argunent
that the failure to exclude the prior inconsistent statenents of
recanting wtnesses here violated due process rights and, as he
argued before the court of appeals, constituted either plain
error by the circuit court or prejudicial error by counsel
necessitating remand for a Machner hearing, when the grounds for

the claimis that a test different from Wsconsin's should have

3 1n a concurrence in a dying declaration case, a state
court justice critical of the reliability of dying declarations
asserted that when jurors hear the dramatic circunstances
surrounding a dying declaration, "there is no effective way to

challenge its truth and it is nore than just likely that the
jury wll attach undue inportance to it and give it undue wei ght
in arriving at a verdict.” Kidd v. State, 258 So. 2d 423, 430

(Mss. 1972) (Smth, J., concurring). A statenent about whether
such evidence can be successfully challenged cannot be readily
di sproved, of course, by recourse to appellate case |aw research
given that a case involving a successfully inpeached dying
declaration that results in an acquittal would not be the
subj ect of appeal.
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been applied and that, if applied, the test would have barred
the statenents from evidence. The statenents in question were
admtted wthout objection and consistent wth controlling
W sconsin | aw. Beauchanp was not prejudiced by his counsel's
failure to wurge the <court to apply the law of another
jurisdiction, nor can the «circuit <court be said to have
commtted plain error when it applied what was then the
controlling law in Wsconsin. There was no violation of
Beauchanp's right to due process here.

17 We therefore affirmthe court of appeals.

BACKGROUND

18 According to statenments by w tnesses and testinony at
the trial, the conflict that ultimately led to the shooting was
a couple's fight over runored infidelity, though the shooting
itself was by a person whose interest in the argument seens
i npossible to discern from the evidence in the record. On the
nmorni ng of June 16, 2007, Sonerville was angrily going from one
residence to another trying to find his gqgirlfriend, Dalynn
Brookshire, and a flurry of phone calls were being nmade to and
from Sonerville, Brookshire, and her friends and relatives. One
of those calls cane to Marvin Beauchanp as he was driving hone
with his girlfriend from an appointnment, and his girlfriend
testified that after he took that call, they quickly headed
toward the Sherman Avenue address where Sonerville had said he
was going next. They parked a bl ock away, and Beauchanp and his
girlfriend took different routes to the house. Dom ni que Brown,
Beauchanmp's girlfriend, who had just arrived with him nonents

9
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before, found Shainya Brookshire, the sister of Sonerville's
girlfriend, near the house. According to a signed statenent
given to police but |ater recanted, Beauchanp's girlfriend told
the second woman that "Marvin" was "hiding in the bushes on the
si de of the house, and he has a gun."

19 Wtnesses testified to seeing Sonerville walk out of
the house and hearing Sonerville briefly exchange words wth
soneone outside the house. Just before the gunshots, w tnesses
told police, they heard Sonerville say, "Oh, you got a gun. Oh,
you're going to shoot ne. Shoot ne then." In a statenent to
police that she later said was untrue, Beauchanp's girlfriend
said she then saw Beauchanp point a gun at Sonerville and shoot
himin the stomach from a distance of about five feet. A boy
who was selling bottled water at the intersection nearby
testified that he saw a man cone up from behind the house, saw
Sonerville wal k out of the house, heard the two exchange words,
and saw the man shoot Sonerville, though when shown a group of
phot ographs that included Beauchanp, he was unable to identify
him as the shooter. He then saw the wounded man wal k toward his
vehi cl e and open the door before falling to the ground.

10 When police and fire departnent units responded to the
cal l reporting the shooting, t hat is where they found
Sonerville, conscious but gravely injured wth five gunshot
wounds. The EMI who arrived on the scene, Marvin Col eman,
testified that he asked Sonerville, "Who did this?" Sonerville

responded, "Marvin." \Wien Coleman, who was an acquai ntance of

10
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the victim and had recognized his vehicle at the scene, asked,
"Who, ne?" Sorerville responded, "No, big head Marvin. "

11 Police officer Wayne Young rode in the anbulance with
Sonerville. In the anbulance, Sonerville stated that "Marvin"
shot him An energency room doctor told Young shortly before
Sonmerville died that his tinme for asking questions was short
In response to Young's questions, Sonerville described "Marvin"
as dark-skinned, bald, and having a big forehead. Peopl e who
had known Beauchanp prior to his arrest in this case described
his physical appearance in trial testinony in ways that were
consistent with the description Sonerville provided of the nman
who shot him Sonerville's girlfriend described Beauchanp as
having a bald head and dark skin. An acquaintance who grew up
w th Beauchanp and was housed in the sanme county jail with him
for three days described him as having "a big head,” and
"particularly a | arge forehead."

12 The two wonen, Brown and Brookshire, were at the house
where the shooting occurred, and it is their "prior inconsistent
statenments" whose adm ssibility Beauchanp chall enges. Both gave
multiple statenments to the police. First, each gave initia

statenents that did not inplicate Beauchanp. Second, when re-

14 Somerville also repeatedly said things |ike "Please don't

let nme die." Those statenents were evidence that the statenents
were mnmade "under belief of inpending death,” see Ws. Stat.
§ 908.045(3), which was a contested issue at the circuit court
and before the court of appeals. However, Beauchanp is not

disputing in this review that the statenments fit the definition
of "dying declaration.™

11
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interviewed by police after other witnesses told the police that
the two wonen had actually been in the front yard quite close to
where the shooting occurred, each signed statenents that put
Beauchanp at the scene with a gun and identified him as the
shoot er. There was evidence of statenents that each feared
Beauchanp; his girlfriend s statenent to police was that she had
received a call fromhimafter the shooting telling her to "keep
[ her] mouth shut.” However, at the prelimnary hearing and at
the trial, each characterized the statenents given to police as
lies coerced by |aw enforcenent officers who demanded a specific
story. Each recanted the statenments to the extent that they
i npli cated Beauchanp as the shooter.

13 At a pre-trial notion hearing, over defense counsel's
objection, the <circuit court ruled that the evidence of
Sonmerville's statenments to the EMI and police officer, as well
as the evidence of Sonerville's grave wounds, supported a
finding that the statenents were nade while Sonerville thought
he was dying and that the statenments were therefore adm ssible

under Ws. Stat. 908.045(3) as exceptions to the hearsay rule.?®®

15 Ws. Stat. § 908.01 provides as foll ows:
The follow ng definitions apply under this chapter:

(1) Statenent. A “statenent” is (a) an oral or witten
assertion or (b) nonverbal conduct of a person, if it
is intended by the person as an assertion.

(2) Declarant. A “declarant” is a person who nakes a
statement .

(3) Hearsay. “Hearsay” is a statenment, other than one
made by the declarant while testifying at the trial or

12
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The court of appeals rejected Beauchanp's chall enge, grounded on
the holding in Crawford, to the dying declaration exception,

reasoning that the Gles Court's "deliberate recognition of the

Sixth Amendnent's reach"” and its "further analysis of the pre-
founding [dying declaration] cases it cited" nmade it clear that
the dying declaration hearsay exception is not constitutionally
prohi bi t ed. W review Beauchanp's confrontation clause
chal | enge de novo. "Whet her adm ssion of a hearsay statenent
violates a defendant's right to confrontation presents a
question of law that this court reviews de novo." State v.
Weed, 2003 W 85, 110, 263 Ws. 2d 434, 666 N W2d 485 (citing
Lilly v. Virginia, 527 U S. 116, 136-37 (1999)).

14 The standard of review for the second issue Beauchanp
presents is determned by the fact that the recanting w tnesses'
prior inconsistent statenents were read into the record at trial
wi t hout objection. Because the clainmed error was not preserved

by an objection at trial, the court of appeals reviewed the

hearing, offered in evidence to prove the truth of the
matter asserted.

(4) Statenments which are not hearsay. A statenent is
not hearsay if:

(a) Pri or st at ement by wtness. The decl arant
testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenent, and the
statenent is:

1. Inconsistent with the declarant’'s testinony .
Ws. Stat. 8§ 908.02 provides, "Hearsay is not adm ssible

except as provided by these rules or by other rules adopted by
the suprene court or by statute.”

13
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claimas a claim of ineffective assistance of counsel, pursuant

to State v. Carprue, 2004 W 111, 947, 274 Ws. 2d 656, 683

NW2d 31 (noting that in the absence of an objection an
appellate court addresses issues "within the rubric of the
i neffective assistance of counsel"). The court of appeals
affirmed the circuit court's judgnent and order denying
Beauchanp's notion for post-conviction relief seeking a new
trial, or in the alternative a Machner hearing to pursue his
i neffective assistance of counsel claim For the sane reason

the court of appeals reviewed for plain error the circuit
court's failure to exclude the statenments on the basis of a
Vogel analysis.® The court of appeals held Beauchanp's plain
error claim to be wthout nerit because such error nust be
"obvi ous and substantial,"!’ and that standard cannot be net in a
case such as this where there is not even a citation to the

Vogel factors, much |ess an adoption of the standard, in any

publ i shed W sconsin case. It therefore affirnmed the judgnent
and order.
115 We likewise review the clainmed error involving the

adm ssion of the prior inconsistent statenents recognizing that
these are unobjected-to natters. W therefore determ ne whet her
Beauchanp is entitled to the Mchner hearing he sought in his

post -conviction notion and on appeal to pursue a claim of a new

16 See State v. Jorgensen, 2008 W 60, 921, 310 Ws. 2d 138,
754 N.W2d 77.

7 d.

14
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trial due to ineffective assistance of counsel. That claimis
prem sed on the argunent that Beauchanp was prejudiced by his
counsel's error in failing to object to the admssion of the
statenents and also failing to advocate for the statenents to be
excluded on due process grounds based on an allegedly nore
restrictive standard adopted by the Seventh Circuit Court of
Appeals. W also nust determ ne whether it was plain error for
the court not to apply the Seventh GCrcuit's standard sua
spont e.
. SOVERVI LLE' S DYI NG DECLARATI ONS

16 Beauchanp argues that the adm ssion of wunconfronted
hearsay statenents made by Sonerville to the nedical and |aw
enforcenent personnel who arrived at the scene violated his
constitutional right to confront wtnesses against him as
guaranteed by the United States Constitution and the Wsconsin

Constitution. He contends that a proper reading of Crawford v.

Washi ngton, in which the United States Suprenme Court abrogated a

previous rule'® that allowed unconfronted testinonial hearsay

18 The rule abrogated was that of Chio v. Roberts, 448 U.S.
56, 66 (1980), which favored a bal anci ng approach applied by the
circuit court for determnations of reliability of unconfronted
testinonial statenments. After noting that the Court had held in
1965 that the Sixth Amendnent's right of confrontation is
applicable in state as well as federal crimnal trials, one
commentator briefly sunmarized the subsequent history of
Confrontation C ause jurisprudence thus:

Since that tinme, the Court has tried to define the
ci rcunst ances under which statenments can be offered by
the prosecution against the accused without having to
accord the accused an opportunity to cross-exanine the
decl ar ant . Eventually the Court devel oped a two-part

15
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deened reliable by a judge, conpels the conclusion that the
dyi ng decl aration hear say exception IS no | onger
constitutionally permtted. The State responds that the
Crawford Court declined to address the question of dying
decl arations, and appeared to |eave open the possibility that
such statenments would be found to constitute an exception to

Confrontation Clause guarantees.®  Further, the State argues

test: (1) if the statenent offered against the
defendant fell within a "firmy rooted" exception to
the hearsay rule, cross-exam nation could be done away

with; (2) but if the statenment did not fall into such
an excepti on, t hen Ccross-exam nati on coul d be
di spensed with only if the prosecution convinced the
judge that the statenent offered was reliable. I n

Crawford v. Washington, the Court abandoned the two-
part test, at |east when the statenent offered against
the defendant qualifies as a "testinonial statenment.”

M guel A. Mendez, Crawford v. Washington: A Critique, 57 Stan.
L. Rev. 569, 571 (2004)(footnotes omtted).

19 Crawford concerned the admission of the defendant's wife's prior statements to police
concerning the defendant; the prosecution sought to admit the prior statements to rebut the
defendant's assertion of self-defense. The defendant's wife was unavailable to testify in that case
dueto arelevant marital privilege statute. The Court asserted that confrontation was the only
constitutionally sound way to determine reliability, and noted, "Dispensing with confrontation
because testimony is obviously reliable is akin to dispensing with jury trial because a defendant
isobviously guilty. Thisisnot what the Sixth Amendment prescribes.” Crawford, 541 U.S. at
62. Nevertheless, the court conceded the following:

The one deviation we have found involves dying
declarations. The existence of that exception as a
general rule of crimnal hearsay I|law cannot be
di sputed. Al though many dying declarations nmay not be

testinmonial, there is authority for admtting even
those that clearly are. W need not decide in this
case whether the Sixth Anmendment incorporates an

exception for testinonial dying declarations. If this
exception nust be accepted on historical grounds, it
IS sui generis.

16
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here that the analysis in Gles, as well as further comentary
on the dying declaration hearsay exception 1in that case,
confirmse that the Suprenme Court has clearly signaled that a
dying declaration may safely be deened an exception to the
Confrontation Clause by virtue of its acceptance at common | aw
at the time of the founding.

17 The State also argues that Sonerville's statenent to
the energency nedical technician (EMI) was not testinonial and
therefore is exenpted by Cawford from the confrontation
requi renent that applies to testinonial statenents. After this
case was briefed and argued, the United States Suprene Court
deci ded Bryant, which exam ned the paraneters of the "ongoing
energency” rule established by the holding in Davis .
Washi ngton that statenents to police are non-testinonial when
the "primary purpose of the interrogation" that produced them
"is to enable police assistance to neet an ongoi ng energency."

Davis v. Washington, 547 U S. 813, 822 (2006). Though the

underlying facts and the statenents at issue in this case and
Bryant are simlar, the legal questions presented are different.
In Bryant, the statenents at issue had been admtted under a
different hearsay exception, and no factual foundation was
established for a finding that they qualified as dying
decl arations. The Court stated, "Because of the State's failure

to preserve its argument with regard to dying declarations,

Crawford, 541 U S. at 56, n.6 (citations omtted).

17



No. 2009AP806- CR

we . . . need not decide that question here." Bryant, 131 S
. at 1151, n.1. It thus proceeded with its analysis of
whet her the Davis "ongoing enmergency” rule rendered statenents
made to police by a shooting victim nontestinonial. The Court
concluded that the statements were nmade in the context of an
ongoi ng energency and deenmed them nontestinonial, ruling that
the adm ssion of the unconfronted statenments did not violate the
defendant's constitutional confrontation right. Id. at 1167.
In her dissent, Justice G nsburg recapped the brief nentions of
the dying declaration hearsay exception in Crawford and G les
and acknow edged that the Court has yet to address its continued
viability:

In Cawford v. Washington, this Court noted that, in
the law we inherited from England, there was a well-
est abl i shed exception to t he confrontation
requi renent: The cloak protecting the accused agai nst
adm ssion of out-of-court testinonial statenments was
removed for dying declarations. This historic
exception, we recalled in Gles v. California, applied
to statements nade by a person about to die and aware

that death was inm nent. Were the issue properly
tendered here, | would take up the question whether
the exception for dying declarations survives our
recent Confrontation C ause decisions. The M chi gan

Suprene Court, however, held, as a matter of state
| aw, that the prosecutor had abandoned the issue. The
matter, therefore, is not one the Court can address in
this case.

Id. at 1177 (G nsburg, J., dissenting) (citations omtted).
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18 The State argues that Sonerville's statenents to the

EMI were nontestimonial,? but it does not argue that
Sonerville's statenents to t he police of ficer wer e
nont esti noni al . Both sets of Sonerville's statenents, those

made to the EMI and those nmade to the police officer, were
admtted pursuant to the dying declaration hearsay exception.
Therefore, while we recognize the different treatnment required
by Crawford for testinonial and nontestinonial statenents, we
are presented in this case the question of the dying declaration
exception's viability under Crawford's restrictive standard for
testinonial statenments, and we assunme for purposes of our
analysis that the statenents admtted here pursuant to the dying
declaration hearsay exception were testinonial.?* e
consequently acknow edge but need not address further in this

case the argunent that Sonerville's unconfronted statenents to

20 This argument was not presented below, but the State
raised it before this court in light of the fact that an
appellate court "may review the record to determne if a
statenent is adm ssible under a particular hearsay exception
even though the trial court did not admt the statenent on that
basis.” State v. Kutz, 2003 W App 205, 9133, 267 Ws. 2d 531,
671 N . W2d 660. Qur holding in this case makes it unnecessary
to address the State's additional harm ess error argunents.

2L W note that under the nulti-factor approach taken by
Bryant in determning whether a statement is nontestinonial
under Davis because its "primary purpose"” is "to enable police
assistance to neet an ongoing energency," a statenent that
gqualifies as a dying declaration under Ws. Stat. § 908.045(3)
could, depending upon the circunstances, be categorized as
testinmonial or as nontestinonial. See Bryant, 131 S. C. at
1160(citing to Davis, 547 U.S. 813, 827 (2006)).
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the EMI are non-testinonial and for that reason their adm ssion
does not violate his confrontation right.

119 "[Whether the admssion of evidence violates a
defendant's right to confrontation is a question of |aw subject

to independent appellate review " State v. Jensen, 2007 W 26,

1 12, 299 Ws. 2d 267, 727 N.W2d 518.

120 W begin by acknowl edging the circuit court's
determnation that the statenments Sonerville made to the EMI and
to the officer in the anbulance and in the operating room were
dyi ng decl arati ons. Beauchanp' s counsel conceded that a notion

to exclude the statenents was unlikely to succeed:

| am well aware of what the case |law says and as it
relates to what the State nust show. Whet her or not
the wvictim either knew he was dying or had a
reasonable belief that he was dying. I think it's
clear from the fire fighter who testified today that
the victim at least indicated don't let me die and |
think that is one indication that the victim may have
been under the inpression that he was going to die.

It's also clear to nme that what was being done to M.
Sonerville during the tinme that he was on scene, while
in transport and at the facility, +the hospita
facility, that it's clear that he could have believed
he was going to die.

It seems to me also that the information that the
victim has indicated was answers that were given upon
guestions being asked by law enforcement or fire
fighters. So, as a result of that | think it would be
very difficult for me to do anything other than a pro
forma notion to exclude the statenents of the victim

21 The circuit court then noted that wupon the evidence

provided, it would permt the statenents to cone in under Ws.
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Stat. § 908.045(3). W agree with the circuit court that the
statutory requirenents are nmet on the facts presented.

22 There is a dual framework for our analysis, as
Prof essor Dani el Bl i nka has expl ai ned: "In effect, the
governnent's use of hearsay is regulated by both the rules of
evidence and the confrontation clause. Put differently, there
are two distinct hearsay rules, one rooted in constitutional |aw
and the other found in evidence law. \Wile there is overlap and
even sone interrelationship, the two doctrines are nonethel ess

fundamental |y different."?

The question presented then is, as
another court phrased it, "whether the statutorily proper
adm ssion of [a] statenent was nonetheless an unconstitutional
violation . . . ." Vogel, 691 F.2d 843, 846 n.9 (7th Cr.
1982).

123 If we were to accept that the Confrontation C ause, as
set forth in Crawford's seemngly unbending declaration,
requires that al | testi noni al statenments be subject to
confrontation to test their reliability, we would exclude dying
declarations as, by definition, unconfrontable, and therefore,

statenents whose reliability cannot be tested. In fact, where

the admssibility of a statenent is governed by the Crawford

22 Daniel D. Blinka, Wsconsin Practice Series: Wsconsin
Evi dence, 8§ 802.301 at 711 (3d ed. 2008).
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anal ysis, one never reaches the issue of reliability?® because of
the Confrontation C ause threshold question: "Where testinonial
statenents are at issue, the only indicium of reliability
sufficient to satisfy constitutional demands is the one the
Constitution actually prescribes: confrontation." Crawford at
65- 69.

24 But such a seemngly rigid approach cannot prevail
her e. As noted above, the Crawford Court deliberately avoided
the question of how such a rule would apply in a dying
decl aration case. In addition, in Gles, the Court nade clear
that notwithstanding the categorical | anguage enployed in
Crawford, there remain situations in which a defendant may not
successfully invoke the Confrontation Clause to exclude
testinonial hearsay statenments. In Gles, the court rejected a
California hearsay exception that was a broader version of the
exception than the one that was accepted at comon |aw at the
time of the Sixth's Amendnent's ratification. Gles involved a
murder case in which the California courts had ruled that
statenents of the nurder victim had been properly adm tted under
a theory of forfeiture by wongdoing. As applied in Gles, the
theory had permtted the judge to determne, wthout a specific

showng of the defendant's intent to keep the person from

22 As one law review article author stated, "The key test of
Crawford for a Confrontation C ause violation is whether the
hearsay statenent offered against a crimnal defendant 1is
testinonial." M chael J. Pol el | e, The Death of Dyi ng
Declarations in a Post-Crawford Wrld, 71 M. L. Rev. 285, 286
(2006) .
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testifying, that the defendant had forfeited by his wongdoing
the right to confront the witness. The Gles Court's analysis
of the Confrontation C ause issue turned on a determ nation of
the contours of the common law forfeiture rule in existence at
the tine of the Constitution's drafting, and it made clear that
the flaw in the application of the California forfeiture rule
was that it permtted evidence that the common law rule in
exi stence in 1791 would have excluded. The Court nade two
statenents in that regard that are of significance to our
anal ysi s.

125 First, in answering the question of whether a doctrine
of forfeiture by wongdoing conports with the guarantees of the
Confrontation C ause, the Suprene Court found that it does so
only where there has been a showing of the defendant's specific
intent to keep the victim from testifying. The basis for its
holding was that there had not been, at the tine of the Sixth
Amendrent's ratification,? an exception to the Confrontation
Clause for forfeiture by wongdoing doctrine that required no

showing of intent to prevent the witness's appearance at trial.

24 Gles, 554 U.S. 353, 358 (2008) ("W held in Crawford
that the Confrontation Clause is 'nost naturally read as a
reference to the right of confrontation at common |aw, admtting
only those exceptions established at the time of t he
founding.'") The Crawford analysis noted that the Sixth
Amendnent was ratified in 1791, 541 U S. 36, 46, and stated, "As
the English authorities [cited] above reveal, the comon law in
1791 condi ti oned adm ssibility of an absent W thess's
exam nation on unavailability and a prior opportunity to cross-

exam ne. The Sixth Amendnent therefore incorporates those
[imtations." Crawford, 541 U S. at 54-55 (internal citations
omtted).
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However, the court docunented the numerous instances in the pre-
founding comon law where the right to confrontation of
testinonial statenments had i ndeed been deened waived where there
had been a showng of the defendant's intent to prevent the
W t ness' s appear ance.

126 It considered the followng fact "conclusive" to the

guesti on:

[ The fact of] the common |law s uniform exclusion of
unconfronted incul patory testinony by nmurder victins
(except testinmony given with awareness of inpending
death) in the innunerable cases in which the defendant

was on trial for killing the victim but was not shown
to have done so for the purpose of preventing
testi nony.

Gles, 554 U S at 368 (enphasis added). Notably, the Court did
not say that the Confrontation Cause barred all testinony
admtted pursuant to a forfeiture by wongdoing doctrine. It
nmerely described what kind of forfeiture by wongdoing doctrine
woul d conport wth constitutional guarantees. After all, the
Court remanded the case to the California court wth the
observation that "the court is free to consider evidence of the
defendant's intent on remand.” Id. at 377. In other words,

Gles stands for the proposition that the perm ssible contours

of the doctrine of forfeiture by wongdoing, and the point
beyond which it becones a violation of Confrontation C ause
guarantees, are co-extensive with the contours of that exception
at the tinme of the founding of our nation and specifically the

Si xth Anrendnent's ratification.
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27 The second statenent the Gles Court nmade that is
relevant to this case was its specific reference to the dying

decl arati on excepti on:

W have previously acknowl edged that two fornms of
testinmonial statements were admtted at common |aw
even though they were unconfronted. The first of
these were declarations nmade by a speaker who was both
on the brink of death and aware that he was dying.

Gles, 554 U S at 358.

128 Gven the Court's recent acknow edgenent of the dying
decl aration hearsay exception under the comon |law at the tine
of the founding and specifically the ratification of the Sixth
Amendnent, as well as the assertion of treatise witers such as
Wgnore that the exception was not nerely in existence but was
centuries old by that point,? the |ogic of G | es cannot support
the conclusion that the hearsay exception afforded for dying
decl arations offends the constitution. W had concluded as nuch
in 1892 when we considered a challenge based on Article 1,
Section 7 of the Wsconsin Constitution, the provision that
corresponds to the federal Confrontation C ause. In a case
concerning a different facet of the hearsay exception, we
expl ai ned t he scope of t he W sconsin Constitution's

confrontati on cl ause:

2> See Wgnore on Evidence § 1430-1431, citing the |eading
case from 1761, Wight v. Littler, which articulated a notion
that had even at that point, according to Wgnore, been |ong

accept ed. Wgnore states, "The custom of using dying
decl arations probably comes down as a tradition |long before the
evi dence systemarises in the 1500s . . . ." Id.
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It is <claimed that such ruling [permtting the
i ntroduction, over objection, of testinony from a
previous trial when the wtness had died] was an
infringenment of a right secured to the accused by that
clause of the «constitution of this state which
declares that “in all crimnal prosecutions the
accused shall enjoy the right . . . to neet the
W tnesses face to face.” Section 7, art. 1.

[ T]he right of the accused to neet the w tnesses face
to face was not granted, but secured, by the
constitutional clauses nentioned. It is the right,
therefore, as it existed at common |aw that was thus
secured. That right was subject to certain exceptions.
One of these exceptions was that the declarations of a
mur dered person, made when he was at the point of
death, and every hope of this world gone, as to the
time, place, and manner in which, and the person by
whom the fatal wound was given, are admssible in
evi dence, notw thstandi ng such deceased person was not
sworn nor examned, nuch |ess cross-examned. This
court has frequently held that the constitutional
clause quoted is no bar to the admission in evidence
of such decl arati ons.

Jackson v. State, 81 Ws. 127, 131, 51 N.W 89 (1892).

129 While acknow edging the deep historical roots of the
dyi ng declarati on hearsay exception, Beauchanp argues that such
statenents were previously presuned to be reliable and
considered to be necessary evidence but that those rationales
are no |onger tenable. Further, he argues that courts have
ignored factors that would tend to show that such statenents are
likely to be especially wunreliable and should therefore be

subject to exclusion under Crawford just as other unconfronted

testinonial statenents are. He argues that there is no reason
to presune that all dying declarations are reliable given
possible notives to accuse falsely and the |ikelihood that a

nortally wounded victim is too cognitively inpaired by his
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injuries to give an accurate account of the crime. He discounts
the necessity of such evidence given the advances of forensic
sci ence. The State counters that Beauchanp had the opportunity
at trial to inpeach Sonerville's statenents pursuant to Ws.
Stat. 8§ 908.06 by introducing evidence of any fact that would
have called into question the reliability of Sonerville's
statenents on grounds of malice or nental status, and that he
did not do so. As to the presuned reliability of dying
declarations, the State points to |legal precedent that affirns
such a presunption on other than religious grounds. ?°

130 The hearsay exception has sonetinmes been justified on
the grounds that a dying person was presunmed under the common
law to have, due to commonly held religious beliefs concerning
the afterlife, such a fear of dying w thout the opportunity to
expiate a lie that the reliability of any statenent made in

those circunstances was deened equivalent to that of sworn

%6 See, e.g., Commonwealth v. Douglas, 337 A 2d 860, 864
(Pa. 1975) (upholding a dying-declaration exception where a
def endant had clained the exception was "w thout meaning in our
noder n soci ety"” and rejecting t he notion t hat "t he
sophistication of mankind today is such that the know edge of
i npendi ng death no | onger engenders apprehension of the unknown
and fails to deter falsehood and is incapable of inspiring
truth.") See also Fed. R Evid. 804, Adv. Comm Notes, Note to
Subdi vision (b), Exception (2) (1972) ("Wile the original
religious justification for the exception may have lost its
conviction for sonme persons over the years, it can scarcely be
doubted that powerful psychol ogi cal pressures are present.")
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testinony.?” As one commentator noted, "The original prenise of
this assunption was that the fear of divine judgnment for 1ying
provided religious assurance that the dying person would speak
the truth."?® As early as 1860, however, a treatise witer
di sputed the notion that the doctrine's underpinnings were

religious:

[A dying declaration] is not received upon any other
ground than that of necessity, in order to prevent
mur der goi ng unpuni shed. What is said in the books
about the situation of the declarant, he is being
virtually under the npbst solemn sanction to speak the
truth, is far from presenting the true ground of the

adm ssi on. .. . [Tlhe rule is no doubt based upon
the presunption that in the mpjority of cases there
will be no other equally satisfactory proof of the
sane facts. This presunption and the consequent
probability  of the crime going unpunished is

unquestionably the chief ground of this exception in
the | aw of Evi dence.

1 Geenleaf, Evidence 8 156, editorial note (1860) (cited in
W gnore on Evidence, § 1431).

131 We do not disagree with Beauchanp's contention that we
live in "a society nore secular than the one in which the

exception originated."?® Nor do we disagree with his contention

2’ See, e.g., The Queen v. Osman, 15 Cox. Crim Cases 1, 3
(Eng. N. Wales Cir. 1881)("No person, who is immedi ately going
into the presence of his Maker, will do so with a lie upon his
lips.”) (cited in Idaho v. Wight, 497 U S. 805, 820 (1990)).

%8 polelle, supra, at 300.

2 Stanley A CGoldman, Not So "Firmy Rooted":
Exceptions to the Confrontation Clause, 66 N.C. L. Rev. 1,
24 (1987). For exanpl e, whet her t he religious
justification was t he "original prem se" or not ,
religiously-based reasoning is cited in cases in ways that
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that under <certain circunstances, factors exist which nay
undermine the reliability of a particular dying declaration.
However, those facts cannot justify elimnating this hearsay
exception and creating a per se prohibition against dying
declarations on the grounds that such statenments are in al nbst
all cases unconfronted and unconfrontabl e. We find persuasive
the California Supreme Court's analysis of this question in

Peopl e v. Monterroso:

Thus, if, as Crawford teaches, the confrontation
clause “is nost naturally read as a reference to the

can be jarring to a present-day reader. In a case
challenging a trial court's adm ssion of a murder victims
statenment wunder the dying declaration hearsay exception,

the Suprenme Court of 1Illinois reversed, focusing on the
profanity enployed in the wvictims nmany statenents
concerning the accused (e.g., "Wiat wll you do if | die;
will you hang the dammed son of a bitch?", "[I wll] neet

[the defendant] in hell and have it out with him there,"
and "You are a hell of a set of doctors not to help a
fellow with as little cuts as these.” Tracy v. lllinois,
97 I1l. 101, 110-11 (IIl. 1880)) The court reasoned that
the statenment inplicating the defendant had to be excluded
fromthe jury on the follow ng grounds:

Assum ng that the deceased was a believer in a future
state of rewards and punishnments, and such is the
presunpti on where nothing appears to the contrary, the
use of profane |anguage immediately preceding the

statenent is hardly to be reconciled wth the
assunption that he was at the tine of sound mnd and
i npr essed W th a sense of al nost i mredi at e
death. . . . It is hard to realize how any sane nan

who believes in his accountability to God can be
indulging in profanity when at the sanme tinme he really
believes that in a few short hours at nost he wll be
called upon to appear before Hm to answer for the
deeds done in the body.

Id. at 105-06.
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right of confrontation at comon law, admtting only
those exceptions established at the tine of the
founding,” it follows that the common |aw pedi gree of
the exception for dying declarations poses no conflict
with the Sixth Arendnent.

Monterroso, 101 P.3d 956, 972 (Cal. 2004).

132 W further agree with that court's observation that to
excl ude such evidence as violative of the right to confrontation
“would not only be contrary to all the precedents in England and
her e, acquiesced in long since the adoption of t hese
constitutional provisions, but it would be abhorrent to that
sense of justice and regard for individual security and public
safety which its exclusion in sone cases would inevitably set at
naught.” Id. (internal citations omtted).

133 This case is an exanple of that possibility.
Not wi t hst andi ng advances in forensic science, there was in this
case, as in mny cases, no fingerprint evidence, no DNA
evidence, and no definitive ballistics evidence that would tie
the defendant directly to the crine. In any event, of course,
such evidence, as valuable as it may be, does not necessarily
prove a defendant's guilt any nore than its absence necessitates
his acquittal.

134 We therefore, like every state court that has
considered the dying declaration exception since Crawford, take
a position consistent with the |anguage of Crawford and G les
and decline to hold that the constitutional right to confront
wtnesses is violated by the adm ssion of statenents under the
dying decl aration hearsay exception. As the State notes, no

published decision of any state court in the country has
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elimnated the dying declaration hearsay exception based on the
readi ng of selected |anguage of Crawford. We concur with the
courts®® that have addressed this question after Crawford: a
hearsay exception as |ong-standing, well-established and still
necessary as this one, as indeed this case illustrates, cannot
be lightly di sm ssed. Regar dl ess of t he religious
justifications that have been articulated for dying declarations
over the centuries, this hearsay exception is a crucial one, and
it retains its wvitality. W disagree wth Beauchanp that
scientific advances have changed crimnal |aw such that there is
al ways sufficient evidence wthout admtting the inculpatory
words of a dying victimto fairly try a defendant accused of
nmur der .

135 We therefore affirmthe court of appeals' hol ding that
the statenents made by Sonerville to the EMI and the officer
were properly admtted and did not violate Beauchanp's
confrontation rights under the state and federal constitutions.

1. PRI OR | NCONSI STENT STATEMENTS

30 Cobb v. State, 16 So.3d 207, 212 (Fla. App. 2009):; People
v. Glnore, 828 N E. 2d 293, 302 (Ill. C. App. 2005); Wallace v.
State, 836 N E. 2d 985, 996 (Ind. C. App. 2005); State v. Jones,
197 P.3d 815, 822 (Kan. 2008); Comonwealth v. Nesbitt, 892
N.E. 2d 299, 310-11 (Mass. 2008); People v. Taylor, 737 N W2d
790, 795 (Mch. App. 2007); State v. Martin, 695 N W2d 578,
585-86 (M nn. 2005); State v. Mnner, 311 S.W3d 313, 323, n.9
(Mo. App. 2010); Harkins v. State, 143 P.3d 706, 711 (Nev.
2006); State v. Calhoun, 657 S.E 2d 424, 427-28 (N.C  App.
2008); State v. Lewis, 235 S.W3d 136, 147-48 (Tenn. 2007);
Gardner v. State, 306 S.W3d 274, 289 n.20 (Tex. Crim App.
2009); Satterwhite v. Commonwealth, 695 S E 2d 555, 568 (Va.

App. 2010).
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136 Beauchanp argues that the court erred when it allowed
adm ssion of the prior inconsistent statenments of the two wonen,
Brown and Brookshire. As described above, each woman gave
initial statements to the police that did not inplicate
Beauchanp, and then each wonman gave a statenent detailing that
she had seen and heard Beauchanp commt the nurder. Each | ater
recanted the portions of the statenents inplicating Beauchanp.
Beauchanp contends that the admssion of the inculpatory
statenents as substantive evidence was error because they are
insufficiently reliable and thus their adm ssion constituted a
violation of his constitutional right to due process.

137 The State argues that the statenments were properly
admtted under Ws. Stat. 8§ 908.01(4)(a) because the wonen's
statenents at the prelimnary hearing and at trial recanted the
portions that inplicated Beauchanp. The State argues that the
declarants were available for cross-examnation at trial, and
therefore the adm ssion of the prior statenents satisfied the
due process test set forth in Robinson. The State also notes
that any appellate review of unobjected-to matters is governed
by the analysis appropriate for <clainms of plain error or
i neffective assistance of counsel. The State's brief also notes
that "an appellate court may not conclude that counsel was
ineffective without a Machner hearing," a proposition stated in

State v. Curtis, 218 Ws. 2d 550, 554, 582 N.W2d 409 (C. App

1998) .
138 We review the wunobjected-to adm ssion of the prior
i nconsistent statenents to determne whether Beauchanp is
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entitled to a new trial due to plain error by the circuit court.
Though failure to object ordinarily constitutes waiver of an
issue, a defendant is entitled to a new trial where unobjected-
to error is "plain error."3 As this court stated in State v.
Mayo, the determnation of plain error is nmade in the context of

the facts of a case:

Under the doctrine of plain error, an appellate court
may review error that was otherwise waived by a
party's failure to object properly or preserve the
error for review as a matter of right. This court has
not articul ated a bright-Iline rule for what
constitutes plain error, acknow edging that there is
no “hard and fast classification” relative to its
appl i cation. Virgil v. State, 84 Ws.2d 166, 190-91,
267 N.W2d 852 (1978). Rather, the existence of plain
error will turn on the facts of the particular case

Id. O particular inportance is the quantum of
evidence properly admtted and the seriousness of the

3. Ws. Stat. § 901.03(1) and (4) state as follows:

Ef f ect of erroneous ruling. Error may  not be
predicated upon a ruling which admts or excludes
evidence unless a substantial right of the party is
af fected; and

(a) Objection. In case the ruling is one admtting
evidence, a tinely objection or notion to strike
appears of record, stating the specific ground of
objection, if the specific ground was not apparent
fromthe context; or

(b) Ofer of proof. In case the ruling is one
excl uding evidence, the substance of the evidence was
made known to the judge by offer or was apparent from
the context wthin which questions were asked.Plain
error.

Nothing in this rule precludes taking notice of plain
errors affecting substantial rights although they were
not brought to the attention of the judge.
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error involved. Id. The burden is on the State to
prove that the plain error is harmess beyond a
reasonabl e doubt. State v. King, 205 Ws.2d 81, 93,
555 N.W2d 189 (1996).

State v. Mayo, 2007 W 78, 29, 301 Ws. 2d 642, 734 N.W2d 115.

139 Additionally, we review whet her Beauchanp  was
prejudiced by his counsel's failure to object to the adm ssion
of the statenents and whether Beauchanp is, as a result,
entitled to a remand for a Machner hearing to pursue a new tria
via an ineffective assistance of counsel claim?3® The standard
set forth for reviewing a denial of a notion seeking a Mchner

hearing was set forth and applied in State v. Roberson, 2006 W

80, 1143-44. There, this court stated that a circuit court may
deny a postconviction nmotion for a Machner hearing "if the
notion fails to allege sufficient facts to raise a question of
fact, presents only conclusory allegations, or if the record
conclusively denonstrates that the defendant is not entitled to

relief.” Id., citing State v. Bentley, 201 Ws. 2d 303, 313,

548 N.W2d 50 (1996). In Roberson, this court concluded,

32. A Machner hearing is "a prerequisite to a claim of
ineffective representation on appeal to preserve the testinony
of trial counsel.” See State v. Machner, 92 Ws. 2d 797, 804,
285 N.W2d 905 (Ws. App. 1979) and State v. Curtis, 218 Ws. 2d
550, 555, 582 N.W2d 409 (1998) (stating that "the lack of a
Machner hearing prevents our review of trial counsel 's
per f ormance. ") Though he did not directly ask this court to
remand for a Machner hearing, Beauchanp did seek such a hearing
in his post-conviction notion and in his brief to the court of
appeal s. Gven the context in which Beauchanp's due process
claim arises, we construe his argunents as seeking either a
remand for a new trial because the circuit court's adm ssion of
the evidence was plain error, or a remand for the Machner
hearing that is necessary for himto pursue the clained error as
a claimof ineffective assistance of counsel.
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"[b]lecause . . . the record sufficiently est abl i shes t hat
Roberson was not prejudiced by his counsel's actions . . . the
circuit court did not err in denying Roberson a [Machner]
hearing . . . ." |d.

40 The |l aw governing the adm ssibility of such statenents
is well settled in Wsconsin, and, given the standard of review
that governs here, that is dispositive in either analysis. As
not ed above, this court has stated that due process requirenents
are satisfied in such a situation so long as the declarant is

3 Both declarants in

"present and subject to cross-examination."?
this situation were present and subject to cross-exam nation.

41 Beauchanp urges a different standard for determ ning
whet her due process considerations are satisfied by the
adm ssion of a prior inconsistent statenent: a test in which the
avai lability of the declarant for cross-exam nation is only one
of five factors to consider. That test, as noted above, is

taken from Vogel v. Percy, 691 F.2d 843, 846-47 (7th Cr. 1982).

That court cited a Fifth Crcuit case establishing the follow ng
“gui delines” for determ ning whether “substantive use of a prior

i nconsi stent statenment would conport with due process”:

(1) the declarant was avail able for cross-exam nation;
(2) the statenent was made shortly after the events
related and was transcribed pronptly; (3) t he
decl arant knowingly and voluntarily waived the right
to remain silent; (4) the declarant admtted making
the statenent; and (5) there was sone corroboration of
the statenent's reliability.

3% Robinson v. State, 102 Ws. 2d 343, 349, 306 N.W2d 668
(1981).
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142 In Vogel, which concerned the prior inconsistent
statenent of a co-defendant against the defendant in a case
arising froma Beloit armed robbery, the co-defendant had given
a prior statement to police inplicating the defendant, but in
trial testinony gave a different version that mnmnimzed the
defendant's role in the robbery. Id. at 844. The Seventh
Circuit bolstered its analysis of the admssibility of the
statenents with consideration of the test originally set forth
by the Fifth Circuit, to be used when a court is determning
"whet her the statutorily proper adm ssion  of [the co-
defendant's] statement was nonetheless an unconstitutional
violation of petitioner's due process rights.” 1d. at 846 n.9.
After applying the five factors, the Seventh Circuit concluded

that there was no due process violation.3*

3 The State points out that even if the Vogel test
were applied, the statenents in this case would satisfy the
test. We agree. W are hard pressed to see how the
application of the test would change the outcone in this
case. Each of the applicable factors would in the case of
Brookshire's and Brown's statenents favor admissibility.
Both declarants were available for cross-exam nation. The
statenents were nade shortly after the events related and
were transcribed pronptly. Brookshire was not taken into
custody, but Brown, who was interrogated while in custody,
knowi ngly and voluntarily waived the right to remin
silent. There was corroboration of the statenents'
reliability because there were statenments from other
Wi tnesses that corresponded to the facts as presented in
the wonen's prior statenments, not |east of which were the
statenents of the nmurder victim hinself. Even the fourth
factor, that the declarant admtted naking the statenent,
favors adm ssibility in this case; although each clained
that the statenents were coerced by the police, there were
substantial parts of the prior statements that the wonen
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143 We are unpersuaded that our sinple, straightforward
and wor kabl e requirenent for the adm ssion of prior inconsistent
statenments—that the declarant be present and available for
Cross-exam nati on—needs any revision, and we decline the
invitation to refornmulate Wsconsin's standard on this question.

144 Even if we favored the test set forth in Vogel, we
could not determne that the circuit court had erred such that
Beauchanp was entitled to a new trial. Nor can we determ ne
that counsel's failure to object prejudiced Beauchanp and that
he is consequently entitled to a remand for a Machner hearing to
pursue a new trial via an ineffective assistance of counsel
claim W note that the standard of review governing this issue
in this case sets the bar high. W are satisfied that Beauchanp
was not prejudiced by his counsel's failure to seek to bar the
adm ssion of the statements on the basis of a standard not
enployed in Wsconsin law. Counsel was not required to urge the
circuit court to apply the law of another jurisdiction when
Wsconsin had its own test. In light of this standard of
review, we agree with the court of appeals that Beauchanp's
claims regarding the prior inconsistent statenents' adm ssion
are without nerit. Were a |legal standard has been set forth in

another jurisdiction, counsel is free to make an argunent

t hensel ves did not disavow. The fact that the application
of the Vogel test would not necessarily change the ultimte
adm ssibility of t he statenents further under m nes
Beauchanp's clains of error by the circuit court and tria
counsel in regard to their adm ssion at trial
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setting forth the other jurisdiction's practice as persuasive
authority, but it sinply cannot be said here either that
Beauchanp was prejudiced by counsel's failure to object or that
the circuit court erred in permtting the admssion of the
evi dence.
CONCLUSI ON

145 We hold that the adm ssion of the dying declaration
statenment violates neither Beauchanp's Sixth Amendnent right to
confront wtnesses nor his corresponding right under the
Wsconsin Constitution. As the court of appeals noted, "the
Si xth Anmendnent's guarantee of the confrontation right does not
apply 'where an exception to the <confrontation right was

recogni zed at the tinme of the founding.'"3®

Beauchanp concedes
that the dying declaration exception was an established hearsay
exception at comon | aw. The Crawford Court acknow edged the
dying declaration hearsay exception and indicated that the
exception mght be an exception that survives a Confrontation
Cl ause challenge.®*® Wthout a direct answer from Crawford on
this point, we are given the task of resolving this question by
applying the principles set forth in Cawford and a related

case, Gles,? which bases its holding on an analysis of what

specific hearsay exceptions were permtted at common |aw at the

3% Beauchanp, 324 Ws. 2d 162, 911 (citing Gles, 128 S. (.
at 2682). -

36 Crawford, 541 U.S. at 56 n.6.

3 Gles v. California, 128 S.Ct. 2678 (2008).
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time of the ratification of the Sixth Amendnent and were
therefore incorporated into its confrontation right. Those
principles conpel the conclusion that allowing this hearsay
exception conports with the protections of the Confrontation
Cl ause. Wiile the United States Suprene Court has yet to give
its explicit blessing to the dying declaration exception, it has
given us no reason to abandon a principle that is so deeply
rooted in the comon | aw. Nor does Beauchanp. The fairest way
to resolve the tension between the State's interest in
presenting a dying declaration and a defendant's concerns about
its potential wunreliability is not to prohibit such evidence,
but to continue to freely permt, as the Ilaw does, the
aggressive inpeachnment of a dying declaration on any grounds
that may be relevant in a particular case. In other words, if

there is evidence the declarant had a notive to accuse falsely,

i ntroduce it. If there is evidence that the declarant was
cognitively inpaired and incapable of perceiving events
accurately, introduce it. Such facts may, in particular cases,

justifiably undermne the reliability of a dying declaration.
The reliability of evidence is an issue for the trier of fact,
and the assertion that sone dying declarations may be unreliable
can not justify the per se exclusion of such potentially
val uabl e evi dence.

146 We are |ikew se unpersuaded by Beauchanp's argunent
that the failure to exclude the prior inconsistent statenents of
recanting wtnesses here violated due process rights and, as he
argued before the court of appeals, constituted either plain

39



No. 2009AP806- CR

error by the circuit court or prejudicial error by counsel
necessitating remand for a Machner hearing, when the grounds for
the claimis that a test different from Wsconsin's should have
been applied and, if applied, would have barred the statenents
from evidence. The statenents in question were admtted w thout
objection and consistent wth <controlling Wsconsin |aw
Beauchanp was not prejudiced by his counsel's failure to urge
the court to apply the law of another jurisdiction, nor can the
circuit court be said to have committed plain error when it
applied what was then the controlling law in Wsconsin. There
was no violation of Beauchanp's right to due process here.
147 We therefore affirmthe court of appeals.

By the Court.-Affirmed.

40



No. 2009AP806- CR ssa

148 SHI RLEY S. ABRAHANSON, C. J. (concurring). The
majority opinion wunnecessarily creates an exception to an

accused's Sixth Amendnment right to confrontati on—an exception

not yet recognized by the United States Suprene Court. The
present case can be decided upon existing |aw | therefore do
not join the mjority in reaching out to <create new

constitutional |aw.

149 1 conclude that the victinls comments to the energency
medi cal technician were not testinonial. The technician's
testinmony relating to the victims coments is therefore not
barred by the Confrontation Clause and is adm ssible under the
dyi ng decl aration exception to the hearsay rule.

150 | need not determ ne whether the victims coments to
the police officer were testinonial, a closer call. As | see
it, if admtting the police officer's testinony was an error, it
was harnl ess.

151 For the reasons set forth, | concur.

I
52 | first address the issue of testinonial and non-

testinmonial statenments raised in Crawford v. Wshington, 541

U S. 36 (2004).

53 The nmmjority opinion suggests that the "fairest way"
to resolve the tension between the State's interests in
presenting unconfronted testinonial dying declarations and a
defendant's concern about wunreliability is to "continue to
freely permt . . . the aggressive inpeachnent of a dying

decl aration . Majority op., 15. Yet Crawford v.
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Washington is rather explicit in stating that for testinonial
evidence the Sixth Anmendnent "conmands, not that evidence be
reliable, but that reliability be assessed in a particular
manner: by testing in the crucible of cross-exan nation.”
Crawford, 541 U.S. at 61 (2004).

154 The Court in Crawford elucidated two inferences from
its historical review of the Sixth Anmendnent. First, not all

hearsay inplicates the core concerns of the Sixth Amendnment's

confrontation clause. Instead, the confrontation clause focuses
on "testinonial statenments.” Second, "the 'right . . . to be
confronted with the witnesses against him' is nobst naturally

read as a reference to the right of confrontation at conmon | aw,
admtting only those exceptions established at the time of the
f oundi ng. "?

155 Crawford held that for testinonial evidence to be
adm ssi bl e absent confrontation, the Sixth Amendment "denmands
what the common Jlaw required: unavailability and a prior

opportunity for cross-examn nation."? I

acknowl edge that the
Court |eft open the possibility that there nay be historical

exceptions to this discrete and clearly defined right.3® However,

! rawford v. Washington, 541 U S. 36, 54 (2004) (interna
citations omtted).

2 1d. at 68.

®1d. at 56 n.6.
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Justice Scalia, witing for the mjority of the Court in
Cr awf or d, explicitly refrained from determning whet her

hi storical exceptions, and specifically dying declarations,

n4

nmust be accept ed. Justice Scalia's |language is significantly
| ess than a resoundi ng endorsenment, nor is it a strong portent
of the Suprene Court establishing dying declarations as a
hi storical exception to the Crawford rul e.

156 The Suprene Court has not subsequently determ ned
whet her a historical exception to the right of confrontation for
testinmonial dying declarations "nust be accepted.” Instead the
focus of t he Supr ene Court's recent Si xt h Amendmnent
jurisprudence has been on developing the |aw surrounding the
first inference of Crawford, differentiating between testinonial
and non-testinonial statenents.

|1
57 | now turn to Mchigan v. Bryant, US|, 131 S

Ct. 1143 (2011), which was decided after oral argunment in the

i nstant case. Both the State and the defendant submtted letter

Simlarly, the Supreme Court acknow edged this possibility
in Gles v. California, 554 U S. 353, 358 (2008) ("W have
previ ously acknow edged that two forns of testinonial statenents
were admtted at comon | aw even though they were unconfronted
The first of these were declarations made by a speaker who was
both on the brink of death and aware that he was dying"
(internal citations omtted).).

“ Crawford, 541 US. at 56 n.6 ("Athough many dying
declarations may not be testinonial, there is authority for

admtting even those that clearly are. W need not decide in
this case whether the Sixth Amendnent incorporates an exception
for testinonial dying declarations. If this exception nust be
accepted on historical grounds, it is sui generis" (internal

citations omtted).).
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briefs to the court discussing the effect of Bryant on the
present case.

58 In Bryant, to the dismay of Justice Scalia (the author
of Crawford),® the Suprenme Court clarified the distinction
between testinobnial and non-testinonial statements nade to
energency personnel in a fact situation simlar to the case
before us. Relying upon the Supreme Court's analysis in Bryant,
| conclude that the challenged statements nmade to Col eman, the
energency nedical technician in the present case, identifying
and describing the shooter, were non-testinonial statenents.

159 Because | conclude that the victims statenents to
Col eman were not testinonial wunder Bryant, | do not join the
majority opinion in creating an exception to the Confrontation
Clause for testinonial dying declarations. Under the facts of
the instant case, it is wunnecessary to create a historical
exception for testinonial dying declarations, as the majority
does today. Under the Sixth Anendnent jurisprudence, the
statenents of the victim to Coleman in the present case are
adm ssi bl e because they are non-testinonial statenments and are

adm ssi bl e under Wsconsin's hearsay rul es.®

® See Mchigan v. Bryant, US|, 131 S. . 1143,
1168, 1170 (2011) (Scalia, J., di ssenting) ("lInstead of
clarifying the law, the Court nakes itself the obfuscator of
| ast resort”; "The only virtue of the Court's approach (if it

can be msnaned a virtue) is that it |eaves judges free to reach
the 'fairest' result wunder the totality of circunstances”;
"Unfortunately, under this malleable approach 'the guarantee of
confrontation is no guarantee at all."'").

® The adnissibility of non-testinonial hearsay statements is
governed by the rules of evidence.

4
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60 In Bryant, the Supreme Court determ ned whether
statenents of a nortally wounded victim made to responding
police officers were admissible hearsay statenments at trial.’
The facts of Bryant are simlar to those in the present case.

61 In Bryant, police officers responded to an energency:
a man had been shot and was |ying on the ground, bleeding, next
to his car in a gas station parking |ot. A nunber of police
officers arrived on the scene, and asked the victim "what had
happened, who had shot him and where the shooting had
occurred. "8 The wvictim responded wth truncated answers,
indicating "Rick"™ shot him and that the shooting had occurred
at the back door of Bryant's ("Rick's") house. Enmer gency
nmedi cal services arrived within 5 to 10 mnutes of the police
officers' arrival. The victims conversation with the police
officers ended as he was treated and transported to the
hospital, where he died within the hour.

162 Based on the information police obtained from the
victim they left the gas station, called for backup, and
traveled to Bryant's house. Wen they arrived at the house,
Bryant was not there; however, the officers found blood, a

bullet on the back porch, a hole in the back door, and the

In the present case, the circuit court concluded that the
chal | enged statenents were testinonial under Crawford and fell
within the dying declaration exception to Crawford and the
hearsay rule, Ws. Stat. § 908. 045(3).

" Bryant, 131 S. . at 1150.

8 1d. Various officers arriving on the scene asked the
victimvariants on these three basic questions.

5
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victims wallet and identification outside the house. Br yant
was eventually arrested nearly a year |ater.

163 At trial the police officers who responded to the
scene testified about the statenents the victim made regarding
"what had happened, who had shot him and where the shooting had

occurred."?®

The Suprenme Court determined that the testinony was
adm ssible and did not violate the defendant's right to
confrontation under the Sixth Amendment because the statenents
were non-testinonial. The Suprene Court determned that the
"primary purpose of" the interrogation was to enable the police
officers to neet an ongoi ng energency. The primary purpose is
illustrated, according to the Suprenme Court, by an objective
analysis of the informality of the encounter and the questions
and answers of the parties. This prinmary purpose |led the Court
to conclude that the statenments were non-testinonial.

64 The Suprenme Court concluded that the analysis in
determ ning whether a hearsay statement is testinonial or non-
testinmonial is an objective analysis of the "primry purpose” of

the questioning and the answering.® This analysis "requires a

conbined inquiry that accounts for both the declarant and the

i nt errogator. In many instances, the primary purpose of the
interrogation will be nbst accurately ascertained by looking to
the contents of both the questions and the answers. . . . The

conbi ned approach also aneliorates problens that could arise

9

1d.
9 1d. at 1160-62.
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w11 To determne the

from looking solely to one participant.
“primary purpose” of an encounter, a court nmust "objectively
eval uate the circunstances in which the encounter occurs and the
statements and actions of the parties."?!?

165 Wien an encounter is between an individual and the
police, the existence of an "ongoing energency” is anong the
nmost inportant circunstances informng the primary purpose of
the encounter.'® The existence, the scope, and the duration of
an energency is dependent upon the type and scope of the danger
posed "to the victim the police, and the public."

66 The existence of an "ongoing energency” is, however,
not the only factor that infornms the determnation of the
pri mary purpose of an encounter.

167 The severity of the victimis nedical condition also
pl ays an objective role in evaluating the primary purpose, as it
"sheds light on the ability of the victimto have any purpose at
all in responding to police questions . s

168 Another factor is the formality (or lack thereof) of
t he encounter. Wiile informality does not necessarily indicate
a lack of testinmonial purpose, it is an inportant factor in

determining the primary purpose of the encounter.!®

1 1d. at 1160-61.

2 1d. at 1156.
13 1d. at 1157.
“1d. at 1162.
*1d. at 1159.
®1d. at 1160.
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169 The Suprene Court exam ned the encounter presented by
the facts in Bryant objectively, analyzing the circunstances of
the encounter and the statenents and actions of the declarant
and the interrogator, to determne the primary purpose and to
determne whether the victims statements were testinonial or
non-testinonial .’

170 The Bryant Court determned that the police officers
were responding to an ongoing energency. The police did not
know whether the threat was limted to the victim whether the
threat to the victimwas over, or whether a threat to the public
exi sted because a gun was used. "At bottom there was an
ongoi ng energency here where an arned shooter, whose notive for
and location after the shooting were unknown, had nortally
wounded [the victiml within a few blocks and a few mnutes of
the | ocation where the police found [the victin]."!®

171 The Suprenme Court then went on to consider how the
victims <condition affected the analysis of the "primary
purpose” of the statements that he nmade. Based upon the
victims condition, lying on the ground of a gas station
bl eeding from a nortal gunshot wound, and upon the victinms
short, truncated responses due in part to difficulty breathing,
the Supreme Court determned that a person in the victins

condition cannot be said to have a "primary purpose” of

7 1d. at 1160-62.

8 1d. at 1164.
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establishing or proving past events potentially relevant to a
| ater prosecution.®

172 Simlarly, the Suprenme Court evaluated the statenents
and actions of the police officers. The officers were
responding to an energency call. "[T]hey did not know why,

where, or when the shooting had occurred."?°

The questions they
asked were questions necessary to assess the situation, the
threat to the victim and thenselves, and the potential for an
ongoing threat to the public. The questions the officers asked
were initial inquiries of the type that often produces non-
testinoni al statements.?

173 Lastly, the Suprene Court examined the informality of
the encounter in determining the "primary purpose” of the
st at enment s. The Court evaluated the statenents in the case
within a spectrum of informality bounded by a harried 911 call
and a formal station-house interview.

174 The statements in Bryant fell nearer to the harried

911 call in Davis v. Wshington?® than to the formal station-

house interview in Crawford.? In Bryant, the Suprene Court
determined that the officers and the victim were in a fluid

energency situation; there was little to no structure in the

9 1d. at 1165.
20 1 d.

1 1d. at 1166.

22 pavis v. Washington, 547 U.S. 813 (2004).

2 Oawford v. Washington, 541 U S. 36 (2004).

9
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guestions asked, and the victims responses were truncated and
punctuated with his questions regarding when energency nedical
aid would arrive. Utimately the Bryant Court concluded, "the
ci rcunst ances | acked any formality that would have alerted [the
victim to or focused him on the possible future prosecutorial
use of his statements."?

175 Based on an objective evaluation of the circunstances
in which the encounter occurred and the statements and actions
of both of the parties, the Suprene Court concluded that the
“primary purpose"” of the victims statements in Bryant was to
enable police to respond to an ongoi ng emergency. Accordingly,
the Supreme Court concluded that the statenments in Bryant were
non-testinonial and were properly admtted at trial.

176 Bryant is informative for the present case. In the
present case, energency nedi cal services and the ©police
responded to a call reporting a shooting. Upon arriving on the
scene, they found a nan who had been shot nunerous tinmes, |ying
next to his car and bl eedi ng.

177 WMarvin Col enman, a heavy equi pnent operator and trained
energency nedical technician with the M| waukee Fire Departnent,
responded to the scene. Coleman testified that upon arriving at
the scene he recognized the car near where the victim lay as
bel ongi ng to an acquai ntance. \When he approached the victim he
recogni zed him as that acquaintance. According to Coleman's
testinmony, the victimrecognized himand inplored, "Please don't

let nme die, please don't let nme down." Coleman testified that

24 Bryant, 131 S. . at 1166.

10
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in response he stated, "W're not going to let you go, we'll do
our best," and that he asked the victim "Wo did this?"

178 Coleman testified that the following brief exchange
occurred in response to that question. The victim responded,
“Marvin." Marvi n Col eman responded, "Wwo, ne?" and the victim
responded, "No, Big Headed Marvin."

179 Coleman then asked the victim what had happened.
Col eman testified that the victimresponded he "was in the house
arguing with some woman and he felt |like he was |ured outside
and that's where [the shooting] happened.”

180 Applying the analysis used by the Suprene Court in

M chigan v. Bryant, | conclude that the victims statenents nade

to Col eman were non-testinoni al

181 The circunstances in which the encounter between the
victim and Col eman took place are substantially simlar to the
circunstances in Bryant. The victimwas |ying next to his car
bl eeding from a nortal gunshot wound. The distinctions in the
circunstances of this case are that Coleman is an EMI, not a
police officer, and Col eman was acquainted with the victim

82 These distinctions further support the concl usion that
under an objective analysis, the primary purpose of the
statenents to Coleman was not to establish or prove past events
potentially relevant to a |l ater prosecution.

183 That Col eman was an energency nedical technician, not
a police officer, and was acquainted with the victim objectively

increases the informality of the situation.

11
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184 Enmergency nedical technicians play a distinct role
from police officers in responding to an ongoing energency.
However, these energency service people (simlar to police
of ficers upon arriving at the scene of an energency) mnust ensure
that the scene is secure for the victim for thenselves, and for
the public. While energency nedical service people may not play
the primary role in ensuring public safety in an ongoing
energency in which the situation is fluid and somewhat confused,
energency responders play a role in ensuring the safety of all
t hose invol ved.

185 The statenents and actions of the declarant and
interrogator in this encounter are also substantially simlar to
the statenents evaluated by the Suprenme Court in Bryant.
Col eman asked, "Wo did this?" and "What happened?" The answers
were "Marvin," "Big Headed Marvin," and that he was arguing with
some woman, was |ured outside, and that's when he was shot.

186 Coleman's questions were simlar to the initia
inquires in Bryant, and under an objective evaluation of the
"primary purpose” of the statenments nade by the victim
simlarly result in a conclusion that they are non-testinoni al
st at enent s.

187 1 conclude that the admi ssion of Coleman's testinony
in the present case did not violate the Sixth Amendnent
Confrontation d ause; the wvictims statenents were non-
testinmonial and fall within the hearsay exception.

88 | turn now to the testinony of police officer Wayne

Young. Oficer Young testified that he and his partner

12
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responded to the scene of the shooting. Wen they arrived,
Oficer Young's primary responsibility was to get observers out
of the street, clearing the area around the energency. At the
scene O ficer Young did not approach the victim while he was
| ying on the ground.

189 O ficer Young was instructed to ride along with the
victimto the hospital with the enmergency nmedical unit. Oficer
Young acconpanied the wvictim into the hospital energency
depart nment.

190 O ficer Young testified that while he was standing by
in the energency departnent, a doctor notified him that if he
had any questions for the victim he should ask them now because
the doctor's opinion was that the victim was not going to
survive the gunshot injuries.

191 Oficer Young testified that he spoke with the victim
asking him if he had "any information about who may have shot
him ™" Oficer Young testified that the victim responded
“Marvin" and gave a brief description of "dark conplected, bald
headed guy with a big forehead."

192 O ficer Young testified that the victim then | ost
consciousness and was taken to surgery, where he ultimtely
succunbed to the gunshot injuries.

193 The statements and actions of Oficer Young and the
victim did not go beyond the initial inquiry of who nay have
shot the victim

194 The informalities of the situation suggest that the

primary purpose of the interrogator was not focused on possible

13
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future prosecutorial use of the statenents. The questions and
answers were given in a harried, informal way. There was no
structure to the questions asked. O ficer Young asked an open-
ended initial inquiry question and the statenents in response
gave little detail or information. These informalities suggest
a purpose of neeting the ongoing energency, that is, a shooter
at large, potentially not satisfied that the victim was not yet
dead, and potentially a danger to the public or hospital staff.
The informalities of the encounter suggest the primary purpose
was not prosecutorial.

195 An energency response to a potentially nortal shooting
is a fluid environnment of conpeting priorities. bj ectively,
prosecution of the killer may al so have been an ancillary factor
to Oficer Young' s questioning. The encounter between the
victimand Oficer Young occurred at the hospital and not at the
scene of the shooting, after significant time had |apsed.
O ficer Young asked questions knowing that the victimwas |ikely
to die. An objective analysis mght |ead one to conclude that
the primary purpose of the questions and answers in the hospital
just prior to the victims undergoing surgery was not to neet an
"ongoi ng energency” and instead was testinonial, focused on
prosecuti on.

196 The distinctions between the circunstances surroundi ng
the encounter between Oficer Young and the victimin this case
and the encounter analyzed in Bryant are that Oficer Young' s
encounter with the victim did not occur upon arrival at the

scene of an ongoi ng energency, but rather after significant tine

14
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had passed, and that the encounter occurred within a hospital
energency departnent renoved fromthe crine scene.

197 In Bryant, the Suprene Court did not have to determ ne
when the "ongoing energency” ended; statements nade within the
first few mnutes of the arrival of emergency services, near the
| ocation of the shooting, and well before the scene of the
shooting was secure fell well within the bounds of an "ongoing

emer gency. " ?°

In the present case, statenents nade to Col eman,
the EMI, upon his arrival at the scene of the shooting simlarly
fall within the bounds of an "ongoing energency." St at enent s
made to OFficer Young are nore difficult to categori ze.

198 | refrain, however, from determ ning whether the

victims statenments to Oficer Young were testinonial or non-

testinmonial, a closer call. And | refrain from determning
whet her testinoni al dying declarations are a  historical
exception to the guarantee of the Confrontation C ause. These

determ nations are not necessary to decide the present case.
O ficer Young's testinony was repetitive of Coleman's testinony.
Even if the wvictimis statements to Oficer Young were
testinonial hearsay and even if the dying declaration exception
is not recognized, the adm ssion of Young's testinmony was
harm ess error.

199 For these reasons, | do not join the nmgjority in
creating an exception to the Sixth Amendnent guarantee of
confrontation, an exception not yet recognized by the United

St ates Suprene Court, and | concur.

% Bryant, 131 S. . at 1165.
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