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M1 N. PATRI CK CROCKS, J. This is a review of a
published decision of the court of appeals' involving the
W sconsin Departnment of Natural Resources' (DNR) decision to
issue a permt to the Village of East Troy (the Village) for a
muni ci pal well, Well No. 7, on Septenber 6, 2005. Well No. 7
was constructed and began operating on August 1, 2008.2 The Lake
Beul ah Managenent District (LBMD) and the Lake Beul ah Protective
and | nprovenment Association (LBPIA), referred to collectively as
the conservancies, challenged the DNR s decision to issue the
2005 permt wthout considering the well's potential inpact on
nearby Lake Beulah, a navigable water. The Walworth County
Circuit Court, the Honorable Robert J. Kennedy presiding, denied
the petition for review, concluding that, while the DNR had sone
duty to consider the inpact of proposed wells on waters of the
state, the DNR did not violate its obligations by issuing the
2005 permt because there was no evidence that the well would
harm Lake Beul ah. The conservanci es appeal ed.

12 The court of appeals held that the DNR has the
authority and duty to consider the environnental inpact of a
proposed high capacity well if presented wth sufficient
scientific evidence suggesting potential harm to waters of the

state.? The court of appeals concluded that the DNR was

! Lake Beulah Mgnt. Dist. v. Dep't of Natural Res. (DNR),
2010 W App 85, 327 Ws. 2d 222, 787 N.W2d 926.

2 Lake Beulah Mgnt. Dist. v. Vill. of E. Troy, 2010 W App
127, 93, 329 Ws. 2d 641, 791 N W2d 385.

3 Lake Beulah Mgnt. Dist. v. DNR 327 Ws. 2d 222, 9925-27,

31.
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presented with such evidence in this case and remanded to the
circuit court to order the DNR to consider the inpact of Well
No. 7 on Lake Beul ah.*

13 We conclude that, pursuant to Ws. Stat. § 281.11,
§ 281.12, § 281.34, and § 281.35 (2005-06),> along wth the
| egi sl ature's del egation of the State's public trust duties,® the
DNR has the authority and a general duty’ to consider whether a
proposed high capacity well may harm waters of the state.® Upon
what evidence, and under what circunstances, the DNR s general
duty is inplicated by a proposed high capacity well is a highly
fact specific matter that depends wupon what information 1is
presented to the DNR decision makers by the well owner in the
well permt application and by citizens and other entities
regarding that permt application while it is under review by

t he DNR

“1d., 139.

> All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

6 Ws. Const. art. IX § 1.

"W use "general duty" to describe the DNR s broad
obligation to protect waters of the state, which does not demand
that the DNR take any particular action unless that duty is
triggered by a proposed high capacity well permt application.

8 ""waters of the state' includes those portions of Lake
M chigan and Lake Superior within the boundaries of this state,
and all |akes, bays, rivers, streans, springs, ponds, wells,

i mpoundi ng reservoirs, marshes, watercourses, drainage systens
and other surface water or groundwater, natural or artificial,
public or private, within this state or its jurisdiction.” Ws.
Stat. 8§ 281.01(18).
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14 We further hold that to conply with this general duty,
the DNR nust consider the environnental inpact of a proposed
high capacity well when presented with sufficient concrete,
scientific evidence of potential harm to waters of the state.
The DNR should use both its expertise in water resources
managenent and its discretion to determ ne whether its duty as
trustee of public trust resources is inplicated by a proposed
high capacity well permt application, such that it nust
consider the environmental inpact of the well or in sonme cases
deny a permt application or include conditions in a well
permt.

15 Thus, we affirm that part of the court of appeals
decision holding that the DNR has the authority and a general
duty, which it described as sonething less than an absolute
duty, to consider the inpact of a proposed high capacity well on
waters of the state.® W further affirm the court of appeals'
conclusion that this general duty requires the DNR to
investigate or consider potential harm to waters of the state
only when such duty is triggered, and that there are |limted
ways in which citizens may present evidence of potential harmto
t he DNR. *°

16 However, we reverse that part of the court of appeals
decision that reversed and remanded to the circuit court wth

directions to remand to the DNR That part of the court of

® Lake Beulah Mgnt. Dist. v. DNR 327 Ws. 2d 222, 1117-30.

1 1d., 1129-34.
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appeal s decision was based on the court of appeals' conclusion
that the DNR s duty was triggered in this case by the
conservanci es' subm ssion of an affidavit by geol ogi st Robert J.
Nauta (the Nauta affidavit) to the DNR s in-house attorney
regarding a related proceeding. The court of appeals assuned
that the DNR s attorney was not one of the decision makers and
used the principles of attorney-client inputation—nputing the
DNR attorney's possession of the Nauta affidavit to the DNR
deci sion makers—to conclude that the decision nmakers had this
information while reviewing the 2005 permt application and to
include it in the record on review.? The record is silent
regarding who the DNR decision nekers were and whether they
actually had the Nauta affidavit while reviewi ng the 2005 perm t
appl i cation. Based on the lack of information on these matters
in the record on review, we nust reverse the court of appeals
decision to remand to the circuit court wth directions to
remand to the DNR

M7 W note that the right to review of the DNR s deci sion
regarding a high capacity well permt application "is dependent
upon strict conpliance with [Ws. Stat. ch. 227]."%® "ch. 227

provi des a conprehensive, fully defined, procedure for judicial

1d., 1135-39.
2 1d., 1934-38.

13 cudahy v. Ws. Dep't of Revenue, 66 Ws. 2d 253, 259, 224
N. W2d 570 (1974); see also Kegonsa Joint Sanitary Dist. v. Cty
of Stoughton, 87 Ws. 2d 131, 145, 274 N.W2d 598 (1979).
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review of admnistrative decisions."?

In a challenge to a DNR
decision, "[d]eveloping a factual record . . . is essential,
because [8§ 227.57] limts judicial power over admnistrative
decisions to review of the agency's actions, based on the record
devel oped before the agency."?® In this case, based on the
record on review, which does not include the Nauta affidavit,
the DNR was not presented with sufficient concrete, scientific
evi dence of potential harmto waters of the state, and thus, we
affirmthe DNR s decision to issue the 2005 permt.*®

18 Therefore, we affirm in part and reverse in part the
deci sion of the court of appeals.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STCORY

19 Vel | No. 7 has been the subject of extensive
l[itigation, and the issues raised in this case are related to
t he conservancies' challenge to the 2003 permt. Wile only the
DNR s decision regarding the 2005 permt is under review by this
court, the history of and litigation involving the 2003 permt

is relevant, and thus, is included herein.

% Ws. Envtl. Decade, Inc. v. Pub. Serv. Commin (PSC), 79
Ws. 2d 161, 170, 255 N.wW2d 917 (1977).

15 Charter Mg. Co., Inc. v. MIlwaukee River Restoration
Council, Inc., 102 Ws. 2d 521, 527-28, 307 N.W2d 322 (C. App.
1981) .

18 1f such evidence of potential or actual harmis presented
in the future concerning Lake Beulah, our decision does not
foreclose a renedy such as an enforcenment or nuisance action.
See infra 160 n. 40.
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10 In order to provide adequate drinking water to its
grow ng nunber of residents, in 2003, the Village first applied
to the DNR to construct a nunicipal well wth a capacity of
1, 400, 000 gallons per day (gpd).! Along with its application
and fee, the Village submtted reports from the consulting firm
Crispell-Snyder, Inc., providing detailed specifications for the
well and the results of its well site investigation. The report
described the surrounding |land use, the surface topography, the
hydr ogeol ogy of t he area, t he | ocation of potenti al
contam nation sources, the results of test punping, and the
| ocation of nearby wetlands. This report also relied, in part,
on an investigation by Layne-Northwest, another consulting firm
the Village hired in 2000 to select a suitable site for its
wel | .

111 On Septenber 4, 2003, the DNR issued a letter to the
Village granting it a permt to construct and operate Well No.
7, hereinafter referred to as "the 2003 permt." In this
letter, the DNR relied on its conclusion that Wll No. 7 would
not "have an adverse effect on any nearby wells owned by another
water utility." The DNR al so included Layne-Northwest's opinion
that Well No. 7, punping at its full capacity, "would avoid any
serious disruption of groundwater discharge to Lake Beulah.™
The 2003 permt provided that "[i]f construction or installation

of the inprovenments has not commenced within two years the

" A well with this capacity qualifies as a high capacity
well. Ws. Stat. § 281.34(1)(b).
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approval shall becone void and a new application nust be nmade
and approval obtained prior to comrencing construction or
installation."

112 Well No. 7 is located 1,200 feet from Lake Beul ah.
Because of their concern about Well No. 7's potential inpact on
Lake Beul ah and the surrounding environnment, LBMD, |ater joined
by LBPIA referred to collectively as the conservancies, pursued
an unsuccessful challenge to the DNR s 2003 permt decision;
first, in a contested case hearing and later, through a petition
for judicial review!® As a result of this litigation, the
Village did not begin construction on Well No. 7 before the 2003
permt was set to expire and thus was required to apply to the
DNR for another permt.

13 On August 3, 2005, the Village's attorney sent a
letter to the DNR s attorney fornmally requesting an extension of
the 2003 permit for an additional two years.!® The Village

asserted that no additional analysis was required because

18 See the court of appeals decision in this case for a
detailed summary of the 2003 permt chall enge. See Lake Beul ah
Mgnt. Dist. v. DNR 327 Ws. 2d 222, 195-10.

19 Wiile the Village and the DNR treated the 2005 pernit as
an extension of the 2003 permt, in a decision relating to the
2003 permt, the court of appeals concluded that the 2005 permt
was, in fact, a new permt. Lake Beul ah Lake Mgnt. Dist. V.
Dep't of Natural Res. (DNR), Nos. 2005AP2230 & 2005AP2231,
unpublished slip op. at 2-3 (Ws. C. App. Jun. 28, 2006)
(dism ssing the appeal of the 2003 permt as noot because the
2003 permt had expired and the Village had obtained a new
permt).
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changes to Ws. Stat. § 281.34%° did not affect this well, and
thus, "neither the relevant law nor facts [had] changed since
[the Village's] last application.”

114 On August 4, 2005, the day after the Village formally
requested a permt extension, the conservancies filed a notion
for reconsideration of the circuit court's decision in the 2003
permt challenge, to which the conservancies attached the
affidavit of Robert J. Nauta. The notion and affidavit were
served on the DNR s in-house attorney in that case. In the
affidavit, Robert J. Nauta, a Wsconsin-licensed geol ogist,
stated that based on his analysis of the Village's consultants'
punpi ng tests and reports and his own punping tests and studies,
"the existing data can only support the conclusion that punping
of proposed Well No. 7 would cause adverse environnental inpacts
to the wetl and and navi gabl e surface waters of Lake Beul ah."

115 The DNR granted the permt "extension" in a letter
dated Septenber 6, 2005, hereinafter referred to as "the 2005
permt." The DNR agreed with the Village's assertion that the
"physi cal circunstances"” of Well No. 7 had not changed and that
the issuance of a permt was appropriate under the standards in
Ws. Stat. 8§ 281.34 as nodified by 2003 Wsconsin Act 310.

116 On March 3, 2006, the conservancies petitioned the

Wal worth County Circuit Court for judicial review of the DNR s

20 1n 2004, the legislature passed 2003 Wsconsin Act 310,
which created Ws. Stat. 8§ 281.34 and inposed additional
requirenents on the DNR s review of <certain categories of
proposed wells with a capacity of between 100,000 and 2, 000, 000

gpd.
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decision to issue the 2005 permt. Relevant to this appeal, the
conservanci es argued that the DNR, pursuant to its public trust
obl i gations, should have considered evidence of potential harm
to Lake Beul ah, a navigable water, before issuing the permt for
Vll No. 7.2 In an oral decision on Septenmber 23, 2008, the
circuit court, the Honorable Robert J. Kennedy presiding, denied
t he conservancies' petition. The circuit court agreed with the
conservancies that "in the presence of sone solid, affirmative
indication that the waters of Lake Beulah, or the wells, or the
surrounding area, et cetera, would be significantly harnmed, this
court agrees that the DNR should consider that infornmation and
even perhaps conduct further studies to confirm whether that is

so or not."?

Finding an "absolute dearth of any evidence
suggesting that there would be harm to the lake or its

environs," the circuit court concluded that the DNR did not fai

2L I'n addition, the conservancies argued that the Village's
2005 permt was invalid because the Village requested a permt
"extension," but was required to obtain a "new' permt. The
conservancies also defended their petition as tinely on the
basis that they did not request a contested case hearing and
filed within the six nonth [imtation period for judicial review
of agency deci si ons.

22 For the purposes of its decision, the circuit court
assunmed that the conservancies' petition was tinely and also
noted that, contrary to the conservancies' argunent, the 2005
permt was a valid "new' permt because the court of appeals, on
review of the 2003 permt, so held in dism ssing that appeal for
noot ness. See Lake Beulah Lake Mnt. Dist. v. DNR  Nos.
2005AP2230 & 2005AP2231, at 2-3. Further, the circuit court
held that the 2005 permt was valid because, even though the
Village referred to it as a permt "extension”™ in its
application, it nmet all of the statutory requirenments for a new
permt application.

10
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to conply with its duty under the public trust doctrine by
i ssuing the 2005 permit w thout any further investigation.
17 The conservanci es appeal ed, and the court of appeals

reversed the circuit court's decision.?® Lake Beulah Mgnt. Dist.

v. Dept. of Natural Res. (DNR), 2010 W App 85, 11, 327

Ws. 2d 222, 787 N.W2d 926. As an initial matter, the court of
appeals agreed with the circuit court that the 2005 permt is
not a "nullity" even though it is a new permt and was referred
to as a permt "extension" in the 2005 permt application. 1d.,
114. The court of appeals concluded that the 2005 permt
application contained the information and fee required by Ws.
Stat. § 281.34(2) for a new permt. Id.

118 The court of appeals went on to address the DNR s
authority and duty under the public trust doctrine and Ws.
Stat. ch. 281. The court of appeals concluded that the State
delegated its duties wunder the public trust doctrine—to
preserve for public use Wsconsin's navigable waters and the
beds underlying such waters—to the DNR Id., 919; see also

Ws. Const. art. IX §1.% Noting that the public trust

22 The Village also cross-appealed the circuit court's
decision that the conservancies' petition for judicial review
was tinely. The court of appeals agreed with the circuit court
and held that the conservancies' petition was tinely because it
was not a petition for judicial review of a contested case and
was filed within six nonths of the DNR s deci sion. Lake Beul ah
Mgnt. Dist. v. DNR 327 Ws. 2d 222, 114 n. 3.

24 A detailed explanation of the public trust doctrine and
its applicability to the high capacity well statutes is provided
|ater in our analysis herein, see infra 129-33.

11
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doctrine was "an inportant and integral part of this state's
constitution,"” the court of appeals reasoned that t he
| egislature's delegation of its public trust duties to the DNR
in one part of Ws. Stat. ch. 281 could be negated only by
express language in the specific high capacity well provisions
of that chapter. I1d., 125. Finding no such |anguage, the court
of appeals held that the public trust doctrine together wth
Ws. Stat. § 281.11, § 281.12, § 281.34, and § 281.35, grant the
DNR the authority and inpose a general duty to review the
environmental inpacts of a proposed high capacity well, even if
no formal environnental review is required by statute. Lake

Beul ah Mgnt. Dist. v. DNR 327 Ws. 2d 222, 1918-28.

119 The court of appeals further held that this duty is
not absolute, but nust be triggered by sonme showng that a
proposed high capacity well has the potential to harm waters of
the state. 1d., 1129-31. Noting that "the DNR has particular
expertise when it cones to water quality and managenent issues,"
the court of appeals left it to the DNR "to determne the type
and quantum of evidence that it deens enough to investigate"
potential harmto waters of the state. 1d., 931. The court of
appeals concluded that, "certainly, ‘scientific evidence'
suggesting an adverse [effect on] waters of the state should be
enough to warrant further, independent investigation.” |I|d.

120 The ~court of appeals explained how citizens may
present evidence to the DNR to trigger its duty to consider the
effects of a proposed high capacity well on waters of the state.
Id., 1932-34. First, citizens may present "the information to

12



No. 2008AP3170

the permt decision nakers while the permt process is ongoing."
Id., 9132. Second, "if the permt has already been granted, [a
party may] request[] a contested case hearing and, at this
hearing, present the information." Id. Third, citizens may
"petition for judicial review after the DNR has issued the
permt." Id. Before a circuit court, however, citizens may
present evidence only if the circuit court, in its discretion,
grants a notion to supplenent the record on review upon finding
that the evidence is material and there were good reasons for
failing to present it to the agency. Id., 132 n.14; see Ws.
Stat. § 227.56(1).

21 The court of appeals concluded that, while the
conservancies did not use any of the above nethods, they did
provi de evidence to the DNR suggesting that Well No. 7 would
harm waters of the state by submtting the Nauta affidavit to
the DNR s in-house attorney, who was involved in the litigation

of both permts. Lake Beulah Mnt. Dist. v. DNR 327

Ws. 2d 222, 1134-35. Under the principles of attorney-client
inputation, the court of appeals reasoned that any information
that the DNR s attorney had regarding these permts while the
2005 permt application was under review would be inputed to the

DNR deci sion makers.® 1d., 1136-38. The court of appeals held

25 The court of appeals did not specify who the DNR deci sion
makers for the 2005 permt were, and the record on review
appears silent as to that point; nor did the DNR define that
term The court of appeals' analysis assunes, however, that the
deci sion makers did not include the DNR s attorney to whom the
conservancies submtted the Nauta affidavit. See Lake Beul ah
Mgnt. Dist. v. DNR 327 Ws. 2d 222, 1934- 38.

13
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that the DNR had this evidence when deciding whether to issue
the 2005 permt, which triggered the DNR s duty to consider the
i npact of Well No. 7 on Lake Beulah. Id., 139. Thus, the court
of appeals reversed and remanded to the circuit court "with
directions to, in turn, remand this case to the DNR so that it
may consider the Nauta affidavit and any other information the
agency had pertinent to Well [No. 7] before it issued the 2005
[permt]." Id.

22 The Village petitioned this court for review, which we
granted. W first exam ne the scope of the DNR s authority and
duty under the public trust doctrine and Ws. Stat. ch. 281 to
consider the environnental effects of a proposed high capacity
well on waters of the state before issuing a permt. We then
exam ne whether the DNR s decision to issue the 2005 permt
conplied with its duty and all other statutory requirenents.

1. ANALYSI S

123 The question of the scope of an agency's authority

requires the interpretation of relevant statutes, which presents

a question of law, which we review de novo. Andersen v. Dep't

of Natural Res., 2011 W 19, 9125, 332 Ws. 2d 41, 796 N W2d 1.

W afford one of three levels of deference to an agency's
interpretation of a statute: great weight, due weight, or no
def erence. Id., 926. Wen interpreting the scope of an
agency's authority conferred by statute, we give no deference to
the agency's interpretation of its own authority. Id., 925.
Because agencies are creatures of statute, they have "only those
powers as are expressly conferred or necessarily inplied from

14



No. 2008AP3170

the statutory provisions under which [they] operate[]." Br own

Cnty. v. Dep't of Health & Soc. Servs., 103 Ws. 2d 37, 43, 307

N. W2d 247 (1981).
24 When interpreting a statute, we begin by exam ning the
| anguage of the statute, and our analysis ends there if the

meaning is plain. State ex rel. Kalal v. Crcuit Court for Dane

Cnty., 2004 W 58, 945, 271 Ws. 2d 633, 681 N W2d 110.
Statutory language is interpreted "in relation to the |anguage
of surrounding or closely-related statutes; and reasonably, to
avoi d absurd or unreasonable results.” Id., 946. This includes
"the scope, context, and purpose” of the statute if it 1is
evident from the statutory | anguage. Id., 91148-409. I f our
interpretation "yields a plain, clear statutory neaning," then
the statute is wunanbiguous and we need not resort to other
sources, such as legislative history, to aid our interpretation.
1d., 146.

25 Upon resolving the scope of the DNR s authority and
duty, we reach the wunderlying dispute, which centers on the
validity of DNR s decision to issue the 2005 permt. "When an
appeal is taken from a circuit court order review ng an agency
decision, we review the decision of the agency, not the circuit

court." Hlton ex rel. Pages Honeowners' Ass'n v. Dep't of

Natural Res., 2006 W 84, 915, 293 Ws. 2d 1, 717 N.W2d 166.

26 A legal challenge to an agency decision is governed by
Ws. Stat. ch. 227 and is limted to the record on review. Ws.

Stat. 8§ 227.57(1); dean Ws., Inc. v. Pub. Serv. Commn, 2005

W 93, 1935-36, 282 Ws. 2d 250, 700 N.W2d 768. W separately
15
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review "disputed issues of agency procedure, interpretations of
law, [and] determ nations of fact or policy within the agency's
exerci se of delegated discretion.” Ws. Stat. 8§ 227.57(3). On
matters left to an agency's exercise of discretion, we nay not
substitute our judgnment for that of the agency and nust give
"due weight" to an agency's "experience, technical conpetence,
and specialized knowedge . . . as well as di scretionary
authority conferred upon it." Ws. Stat. § 227.57(8), (10);
Barnes v. Dep't of Natural Res., 184 Ws. 2d 645, 662, 516

N.W2d 730 (1994). I f, however, we conclude that an "agency's
exercise of discretion is outside the range of discretion
del egated to the agency by law," we nust reverse and remand the
case to the agency. Ws. Stat. 8§ 227.57(8). "The court mnust
affirmthe DNR s action unless it finds a ground for not doing
so." Barnes, 184 Ws. 2d at 661
A. THE SCOPE OF THE DNR S AUTHORI TY AND DUTY

27 The focus of the conservancies' challenge to the 2005
permt is their assertion that the DNR has both the authority
and duty to consider the inpact of a proposed high capacity well
on waters of the state. To a certain extent, the DNR agrees.
The DNR asserts that it has the authority and a general duty to
consider the inpacts of a proposed well on waters of the state
when deciding whether to issue a permt though it asserts that
this duty did not require the DNR to wundertake its own
environmental analysis or to deny the permit in this case. The

DNR and the conservancies agree that this authority and duty

16
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derives from both the public trust doctrine and Ws. Stat. ch.
281.

128 Regarding the public trust doctrine, they argue that
the State has delegated its duties as trustee of public trust
resources to the DNR, and that this inposes a duty on the DNR to
protect navi gable waters. Further, they assert that the DNR s
authority and duty is also derived from Ws. Stat. § 281.11
setting forth the purposes and policies of that subchapter, and
in Ws. Stat. 8§ 281.12, outlining the DNR s duties under that
subchapter to protect and preserve waters of the state. They
assert that nothing in the nore specific statutory standards for
hi gh capacity wells in Ws. Stat. 8§ 281.34 and 8§ 281.35 revokes
this broad grant of authority or Iimts the DNR s duty under the
public trust doctrine. They note that the Village's narrow
interpretation of the DNR s authority would lead to an absurd
result where the DNR knew a proposed high capacity well would
cause harm to waters of the state but had to issue the permt
and wait to pursue renedies until after the harm occurred. The
DNR asserts that after-the-fact renedies would not be sufficient
to protect public trust resources. Finally, the DNR adds, in
response to the Village's argunent to the contrary, that the
DNR s long history of conducting public trust analyses provides
sufficient standards and gui dance for permtees.

129 The Village argues that the DNR does not have the
authority to consider the effect of a proposed high capacity
well on waters of the state or to reject a well permt
application because of such concerns. The Village asserts that
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the specific statutory schene set forth in Ws. Stat. § 281.34
and 8§ 281.35 circunscribes the DNR s authority to conduct
environmental reviews and limts it to only those proposed high
capacity wells specifically enunerated in the statute (which do
not include Well No. 7): certain wells with a capacity of
bet ween 100,000 and 2,000,000 gpd and all wells with a capacity
of over 2,000,000 gpd. The Village argues that the |egislative
history of Ws. Stat. § 281.34 and 8§ 281.35 indicates that this
statutory schene evinces a deliberate legislative choice to
l[imt the DNR s authority. The Village asserts that this
specific, limted grant of authority cannot be superseded by the
public trust doctrine or the general policy provisions in Ws.
St at . § 281.11 and § 281.12. The Village argues that
interpreting the DNR s authority so broadly would create a
permt system wthout clear standards and would provide no
gui dance for permt applicants. The Village notes that concerns
about the environnmental inpacts of high capacity wells my be
addressed through (1) the DNR s enforcenent authority under ch.
30, (2) the State's authority to address nuisance conditions
caused by excessive water withdrawals, and (3) citizen nuisance

acti ons. 2°

® The Village also asserts that the court of appeals
deci sion raises separation of powers concerns because, according
to the Village, the decision "has effectively added words" to
the statute and abrogated legislative policy choices. e
disagree with the Village's characterization of the court of
appeal s decision in that regard, and because this argunent is
i nadequat el y devel oped, we do not address it further. See State
v. Johnson, 2009 W 57, {71, 318 Ws. 2d 21, 767 N. W2d 207.
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30 It is wundisputed that Lake Beulah is a navigable
wat er . Thus, we begin our analysis with the applicability of
the public trust doctrine to the DNR s regulation of high
capacity wells because "[w hen considering actions that affect
navi gable waters in the state, one nust start with the public
trust doctrine, rooted in Article I X, Section 1 of the Wsconsin
Constitution." Hlton, 293 Ws. 2d 1, ¢118. VWiile originally
derived from the Northwest Ordinance, the public trust doctrine
emanates from the following ©provision of the Wsconsin
Constitution: "[T]he river Mssissippi and the navigable waters
| eading into the Mssissippi and St. Lawence, and the carrying
pl aces between the same, shall be common hi ghways and forever
free." Ws. Const. art. IX 8§ 1.

31 This court has long confirmed the ongoing strength and
vitality of the State's duty under the public trust doctrine to

protect our valuable water resources. |In Diana Shooting Cub v.

Husting, we explained the inportance of a broad interpretation

and vi gorous enforcenent of the public trust doctrine:

The wi sdom of the policy which, in the organic |aws of
our state, steadfastly and carefully preserved to the
people the full and free use of public waters cannot
be questi oned. Nor should it be limted or curtailed
by narrow constructions. It should be interpreted in
the broad and beneficent spirit that gave rise to it
in order that the people may fully enjoy the intended
benefits. Navi gabl e waters are public waters, and as
such they should enure to the benefit of the public.

156 Ws. 261, 271, 145 NW 816 (1914).

W reaffirned this maxim in Miench v. Public Service Conmm ssion

in our examnation of the history and evolution of the public
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trust doctrine, which indicated a "trend to extend and protect
the rights of the public to the recreational enjoynent of the
navi gable waters of the state.” 261 Ws. 492, 499-508, 53
N.W2d 514 (1952). W have further explained, "The trust
doctrine is not a narrow or crabbed concept of |akes and
streans. It appreciates such bodies of water as nore than

arteries for waterborne traffic."” Menzer v. Vill. of El khart

Lake, 51 Ws. 2d 70, 82, 186 N.W2d 290 (1971).

132 From this fundanental tenet of our constitution, the
State holds the navigable waters and the beds underlying those
waters in trust for the public. Hlton, 293 Ws. 2d 1, 918;
ABKA Ltd. P ship v. Ws. Dep't of Natural Res., 2002 W 106,

1911-12, 255 Ws. 2d 486, 648 N W2d 854; Ws. Envtl. Decade,

Inc. v. Dep't of Natural Res. (DNR), 85 Ws. 2d 518, 526, 271

N.W2d 69 (1978). "This '"public trust' duty requires the state
not only to pronmote navigation but also to protect and preserve
its waters for fishing, hunting, recreation, and scenic beauty.
The state's responsibility in the area has |long been

acknow edged. " Ws. Envtl. Decade v. DNR, 85 Ws. 2d at 526

(internal citations omtted).

133 Wiile it is primarily the State's duty to protect and
preserve these resources, "[i]n furtherance of the state's
affirmative obligations as trustee of navigable waters, the
| egi slature has delegated substantial authority over water
managenent matters to the DNR The duties of the DNR are
conprehensive, and its role in protecting state waters 1is

clearly dom nant." ld. at 527; see also Hilton, 293 Ws. 2d 1,
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120; ABKA Ltd. P ship, 255 Ws. 2d 486, 4912 ("The legislature

has delegated to the DNR broad authority to regulate under the
public trust doctrine and to adm nister ch. 30.").
134 Particularly relevant to this case, and supporting the

DNR s expansive duty in this regard, the Wsconsin's

Envi ronmental Decade v. DNR court cited several chapters of the

statutes, which charge the DNR with managing water resources

and concluded that those statutes act as the State's del egation
of its public trust duties to the DNR 85 Ws. 2d at 527-28
(citing Ws. Stat. chs. 29, 30, 31, 33, 144 (1977)). This court
further concluded that Ws. Stat. § 144.025(1), (2) (1977),
which provides nearly identical |anguage to that currently in
Ws. Stat. 8 281.11 and § 281.12, served as a legislative
del egation of the State's public trust duties to the DNR
specifically regarding its authority to consider the public
trust when regulating the chemcal treatnent of aquatic weeds

and al gae. Ws. Envtl. Decade v. DNR, 85 Ws. 2d at 527-28.

Simlarly, we conclude that, through Ws. Stat. § 281.11 and
8§ 281.12, the legislature has delegated the State's public trust
duties to the DNR in the context of its regulation of high
capacity wells and their potential effect on navigable waters
such as Lake Beul ah. After examning the role of the public
trust doctrine, we turn to the Ianguage of the relevant
st at ut es.

135 The statutory scheme governing high capacity wells, in
subchapter Il of Ws. Stat. ch. 281, <conbines the DNR s
overarching authority and duty to manage and preserve waters of
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the state with certain specific, mninmum statutory requirenents

Wsconsin Stat. 8§ 281.11 provides:

The departnent shall serve as the central wunit of
state governnent to protect, maintain and inprove the
quality and nanagenent of the waters of the state,
ground and surface, public and private. . . . The
purpose of this subchapter is to grant necessary
powers and to organize a conprehensive program under a
single state agency for the enhancenent of the quality
managenent and protection of all waters of the state,
ground and surface, public and private. To the end
that these vital purposes nmay be acconplished, this
subchapter and all rules and orders pronul gated under
this subchapter shall be liberally construed in favor
of the policy objectives set forth in this subchapter.

Wsconsin Stat. 8 281.12(1) further sets forth the DNR s powers
and duties wunder subsection Il of Ws. Stat. ch. 281, "The
departnment shall have general supervision and control over the
waters of the state. It shall carry out the planning,
managenent and regulatory progranms necessary for inplenenting
the policy and purpose of this chapter.”

36 In subchapter 11 of Ws. St at . ch. 281, t he
| egislature has further directed the DNR to regulate high
capacity wells. Ws. Stat. 88 281.34-281. 35. A high capacity
well is one that "has a capacity of nore than 100,000 [gpd]."
Ws. Stat. § 281.34(1)(b). The owner of a proposed high
capacity well must "apply to the [DNR] for approval before

construction of a high capacity well begins."?” Ws. Stat.

2’ The owner of a well that is not a high capacity well
i.e., one with a capacity of less than 100,000 gpd, must "notify

t he [ DNR] of t he | ocation of [t he] well . . . before
construction of the well begins.” Ws. Stat. § 281.34(1)(b),
(3)(a).
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8§ 281.34(2). Wiile the statutes refer to the DNR s "approval"”
of a proposed high capacity well, the DNR s "approval" of a well
is actually its decision to issue a permt, and we refer to it
as such herein.

137 For wells with a capacity of between 100,000 and
2,000,000 gpd, the DNR nust review the well permt application
using the formal environnental review process in Ws. Stat.
8§ 1.11 for those wells (1) "located in a groundwater protection
area," (2) "with a water loss of nore than 95 percent of the
anount of water withdrawn,” or (3) "that may have a significant
environmental inpact on a spring.” Ws. Stat. 8§ 281.34(4)(a).
For certain wells in the above categories, depending upon the
DNR s conclusions in the environmental review process, the DNR

may issue a permt, my deny a permt, or nmay issue a permt

with conditions to "ensure that the . . . well does not cause
significant environnental inpact," or, in the case of a public
utility well, to "ensure that the environnental inpact of the
well is balanced by the public benefit of the well related to

public health and safety.” See Ws. Stat. § 281.34(5)(b)-(d).
138 For wells with a capacity of nore than 2,000,000 gpd,

the |l egislature has inposed significant additional requirenents.

Ws. Stat. § 281.35(4)(b), (5). Before issuing a permt for
such a well, the DNR nust determ ne, anong other things, that
"no public water rights in navigable waters wll be adversely
affected[,] . . . the proposed withdrawal and uses w |l not have
a signi ficant adver se i npact on t he envi r onnent and
ecosysten{,] . . . [or] a significant detrinmental effect on the
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quantity and quality of the waters of the state.” Ws. Stat.
§ 281.35(5)(d).

139 W& conclude that, through Ws. Stat. ch. 281, the
| egislature has explicitly provided the DNR with the broad

authority and a general duty, ?®

in part through its del egation of
the State's public trust obligations, to nmanage, protect, and
maintain waters of the state.?® Ws. Stat. §§ 281.11, 281.12;

see also Ws. Envtl. Decade v. DNR 85 Ws. 2d at 527-28.

Specifically, for all proposed high capacity wells, t he
| egi sl ature has expressly granted the DNR the authority and a
general duty to review all permt applications and to decide
whether to issue the permt, to issue the permt wth

conditions, or to deny the application.? Ws. Stat.

22 W use "general duty" to describe the DNR s broad
obligation to protect waters of the state, which does not demand
the DNR to take any particular action unless that duty is
triggered by a proposed high capacity well permt application.
Under this general duty, the DNR is required to consider the
i npact of a proposed high capacity well on waters of the state
only if the DNR decision makers are presented with sufficient
concrete, scientific evidence that the proposed well poses
potential harmto waters of the state. See infra 1144-46.

2% Because the DNR s authority and general duty derive from
both the public trust doctrine, which protects navigable waters,
and Ws. Stat. ch. 281, which protects waters of the state, we
refer to the DNR s authority and general duty in regard to
waters of the state, which enconpasses both. See Ws. Stat.
88§ 281.01(18), 281.11, 281.12; see also Ws. Envtl. Decade V.
DNR, 85 Ws. 2d at 526-27.

30 Whether the DNR has the authority to consider the
envi ronnmental inpact of proposed wells with a capacity of |ess
than 100,000 gpd, for which only notification, under Ws. Stat.
§ 281.34(3), is required, is not before this court, and thus we
do not decide that issue.
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88 281.34(2), (4)-(5), 281.35(4)(b), (5). The high capacity
well permtting framework along with the DNR s authority and
general duty to preserve waters of the state provides the DNR
with the discretion to undertake the review it deens necessary
for all proposed high capacity wells, including the authority
and a general duty to consider the environnental inpact of a

proposed high capacity well on waters of the state.3!

31 aur conclusion is not affected by the argunent advanced
by the G eat Lakes Legal Foundation (G.LF) in a letter recently
submtted on behalf of the amci Dairy Business Association,
W sconsin Mnufacturers & Commerce, Inc., Wsconsin Paper
Council, Inc., and M dwest Food Processors Association, Inc. In
its letter, the G.LF asserts that 2011 Wsconsin Act 21, enacted
on May 23, 2011, further circunscribes the DNR s authority to
consi der environnmental harm under Ws. Stat. ch. 281. The GLLF
relies on Ws. Stat. 8§ 227.10(2nm)—=No agency may inplenment or
enforce any standard, requirenment, or threshold, including a
term or condition of any license issued by the agency, unless
that standard, requirenent, or threshold is explicitly required
or explicitly permtted by statute. . . ."—and Ws. Stat.
§ 227.11(2)(a)—+imting an agency's rule-nmaking authority to
that "explicitly conferred on the agency by the legislature,”
not including any "statenent or declaration of |legislative
intent, purpose, findings, or policy,"” or "the agency's genera
powers or duties.”

None of the parties argues that the anmendnents to Ws.
Stat. ch. 227 in 2011 Wsconsin Act 21 affect the DNR s
authority in this case. The DNR responds that Ws. Stat. ch.
281 does explicitly confer authority upon the DNR to consider
potential environnental harm presented by a proposed high
capacity well. The conservanci es agree. The Village nmintains
that the DNR | acks such authority under Ws. Stat. ch. 281 but
states that "Ws. Stat. 8§ 227.10(2m does not change the |aw as
it relates to the authority of the [DNR] to issue high capacity

wel | approvals under Ws. Stat. § 281.34." We agree with the
parties that 2011 Wsconsin Act 21 does not affect our analysis
in this case. Therefore, we do not address this statutory

change any further.
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40 The parties agree that there is no requirenent either
for the formal environnmental review in Ws. Stat. 8§ 281.34(4)
nor for the detailed environnmental findings in Ws. Stat.
8§ 281.35(5) for Well No. 7 because it has a capacity of
1,400,000 gpd and does not fall into any of +the special
categories in Ws. St at . § 281.34(4) for which form
environnental review is required. However, the Village argues
that the "graduated permt franmework™ in Ws. Stat. 8 281.34 and
§ 281.35 limts the DNRs authority to consider environnmental
concerns to only those wells for which m ninum revi ew standards
are prescribed. The Village's interpretation of the high
capacity well statutes would require the DNR to issue a permt
when the m ninum statutory requirenents are net.

41 To the contrary, there is nothing in either Ws. Stat.

§ 281.34 or 8 281.35 that limts the DNR s authority to consider

the environnmental inpacts of a proposed high capacity well, nor
is there any |anguage in subchapter 1l of Ws. Stat. ch. 281
that requires the DNR to issue a permt for a well if the

statutory requirenents are net and no formal review or findings
are required.

142 I1ndeed, the Village's interpretation conflicts wth
the perm ssive language in the statutes, which allow the DNR to

exercise its discretion when deciding whether to issue a
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permit.3  The legislature can, and in other contexts does,
mandate that the DNR issue a permt when certain requirenents
are met, > but the legislature has not done so for high capacity
well permts. Finding no |anguage expressly revoking or
limting the DNR's authority and general duty to protect and
manage waters of the state, we conclude that the DNR retains
such authority and general duty to consider whether a proposed
hi gh capacity well may inpact waters of the state. See e.g.,

Reuter v. Dep't of Natural Res., 43 Ws. 2d 272, 275-78, 168

N.W2d 860 (1969); Maple Leaf Farns, Inc. v. Dep't of Natural

Res., 2001 W App 170, 9115-27, 247 Ws. 2d 96, 633 N W2d 720.
This interpretation best harnonizes all of the high capacity
well statutes and avoids potential conflicts between the
statutes and with the State's delegation of its public trust

duti es. See Beard v. Lee Enters., Inc., 225 Ws. 2d 1, 15, 591

N.W2d 156 (1999) ("Apparently conflicting provisions of |aw

32 See, e.g., Ws. Stat. § 281.34(5) (providing in the

"[s]tandards and conditions for approval"” that, for certain
wells, the DNR "may not [issue a permt for] the high capacity
well unless" certain conditions are met or included in the

permt, but not requiring the DNR to issue the permt if those
conditions are nmet); 8 281.35(5)(d) (providing in the "[g]rounds
for approval” that "[Db]efore [issuing a permt], the [DNR] shal
determine all of the following," including certain environnmenta
findings but not mandating permt issuance if the DNR does nake
such findings).

3 See, e.g., Ws. Stat. § 281.346(4s)(d)3. (providing that
the DNR "shall 1issue a notice of coverage" under a general
permt for a water withdrawal from the Geat Lakes basin if
certain statutory requirenents are nmet); 8 285.62(7) (providing
that the DNR "shall issue the operation permt" for a stationary
source of air pollution if the statutory requirenents are net).
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shoul d be construed so as to harnonize them and thus give effect
to the |l eading idea behind the law. ").

143 Contrary to the Village's argunent, this does not
create a permt system wthout standards. The Village's
argunent ignores the reality of how the DNR exercises its
authority and conplies with its duty wthin the statutory
st andar ds. As with many other environnmental statutes, wthin
the general statutory framework, the DNR utilizes its expertise
and exercises its discretion to nmake what, by necessity, are
fact-specific determinations.3 General standards are comon in
environnmental statutes and are included elsewhere in the high
capacity well statutes. See, e.g., Ws. Stat. 8§ 281.35(5)(d)1.
(requiring the DNR to make a finding "[t]hat no public water
rights in navigable waters wll be adversely affected" before
issuing a permt). The fact that these are broad standards does
not meke t hem non-existent ones.

144 We conclude that the neaning of these provisions is

clear: the DNR has the authority and a general duty to consider

34 Wsconsin courts recognize that the DNR is expected to
utilize its expertise and experience to apply the general
statutory framework to each proposal. Clean Ws., Inc. v. Pub.
Serv. Conmin, 2005 W 93, 1168, 282 Ws. 2d 250, 700 N.W2d 768
(recognizing "the DNR s special expertise on environnental
matters"); State ex rel. Boehm v. Dep't of Natural Res., 174
Ws. 2d 657, 677, 497 N.W2d 445 (1993) (according deference to
the DNR s decision because "the DNR is the state agency
possessing staff, resources, and expertise in environnmental
matters” and is in the best position to evaluate environnental

i npacts).
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potential environnmental harm to waters of the state when
reviewing a high capacity well pernit application.?®

145 The DNR s general duty certainly does not require the
DNR to investigate the potential environnmental harm of every
hi gh capacity well permt application or to undertake a fornal
envi r onnent al review for every appl i cation. Such an
interpretation would be inconsistent wth the legislature's
decision to mandate that |evel of environnmental review for only
certain high capacity wells. Ws. Stat. 88§ 281.34(4), (5),
281.35(5); see also Rusk Cnty. Ctizen Action Goup v. Dep't of

Natural Res., 203 Ws. 2d 1, 8-9, 552 NWwW2d 110 (C. App.

1996) .

46 However, given its general duty, the DNR is required
to consider the environnmental inpact of a proposed high capacity
wel | when presented wth sufficient concrete, scientific
evidence of potential harm to waters of the state. Upon what
evi dence, and under what circunstances, that duty is triggered
is a highly fact-specific matter that depends upon the

information submtted by the well owner in the well permt

% Because we conclude that the plain |anguage of the
rel evant statutory provisions is clear, we need not exam ne the
| egi sl ative history. State ex rel. Kalal v. Grcuit Court for
Dane Cnty., 2004 W 58, 946, 271 Ws. 2d 633, 681 N wW2d 110.
Additionally, we are not persuaded by the Village's argunent
that the legislative history indicates that, by expanding the
m ni mum environnental review requirenments for certain high

capacity wells, the legislature intended to limt the DNR s
authority to consider potential environnental harmto its review
of and decision regarding permts for only those wells. e

further reject the Village's argunent because it is contradicted
by the plain nmeaning of the statute.
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application and any other information submtted to the DNR
decision nmakers while they are reviewng that perm t
appl i cation. The DNR should use both its expertise in water
resources managenent and its discretion to determ ne whether its
duty as trustee of public trust resources is inplicated by a
proposed high capacity well permt application such that it has
an obligation to consider environnental concerns. This 1is
consistent with the fact-specific determnations that the DNR
often nmust make to conply with its obligations under other
envi ronnment al st at utes. 3°

147 The |imted review available to those who wish to
challenge the DNR s discretionary permtting decisions provides
an additional restriction that limts when a court wll hold
that the DNR s duty required it to take further action when
considering a particular high capacity well permt application.
As outlined in greater detail below, a legal challenge to the
DNR s decision under ch. 227 is limted to the record on review
and is deferential to the DNR s expertise in this area. Thus,
citizens nust present any evidence of potential harm to the
agency before the decision is made or risk losing the ability to
challenge the DNR s discretionary decision based on such
evi dence.

B. APPLI CATION TO TH S CASE
148 The conservancies argue that the DNR had a duty to

consider potential harm to waters of the state in this case

3¢ sSee supra 742 n. 30.
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because the conservancies provided the DNR wth concrete,
scientific evidence showi ng potential harm to Lake Beul ah. The
conservancies assert that they triggered the DNR s duty by
subnmitting the Nauta affidavit,3’ which they argue contained such
evidence, to the DNR while it was making its decision regarding
the 2005 permt, and that the DNR violated its duty by not
considering it. The conservancies note that on August 3, 2005,
the Village formally requested an extension of the 2003 permt
by submtting a letter to the DNR s in-house attorney on the
2003 permt chall enge. On August 4, 2005, the conservancies
served a nmotion for reconsideration of the circuit court's
decision on the 2003 permt on that sanme DNR attorney. The
Nauta affidavit was attached. The conservancies assert that the
2005 permt is invalid because the DNR had this evidence and was
obligated to consider it but did not do so.

149 They assert t hat "t he very uni que factua
circunst ances" coupled with the "conplex procedural history" of
this permt, involving the same parties and |egal issues, nean
that even though they submtted it regarding the 2003 permt
l[itigation, since the DNR actually had this information while

making its decision regarding the 2005 permt, it triggered the

3" The conservancies note that attached to the Nauta
affidavit were a letter fromthe Southeastern W sconsin Regiona
Planning Comm ssion (SWRPC) and an email from the US
Ceol ogi cal Society, which raised other concerns about the report
submtted by the Village's consultant and Well No. 7's inpact on
Lake Beul ah. Wien we refer to the Nauta affidavit we refer to
all of the evidence presented in that affidavit and the
attachnments thereto.
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DNR s duty to consider it. Additionally, the conservancies
assert that the Nauta affidavit becane part of the record on
review for the 2005 permt when they submtted it in a binder
along with their brief and later noved the circuit court to
suppl ement that record.*®

150 On the result required in this case, the Village and
the DNR agree. They assert that a remand is not warranted
because the DNR' s duty to consider potential harm to waters of
the state was not triggered by the 2005 permt request based on
the evidence in the record on review They argue that
challenges to DNR s permtting decisions under ch. 227 are
limted to the record on review, which is not sinply any
information the DNR had, but only that information the DNR had
when nmaking its permt decision that the DNR conpiles,

certifies, and sends to the circuit court.

%% In their brief and at oral argunent the conservancies
al so argued that an order by the circuit court, in which the
circuit court noted that the parties could rely on "any
informati on shown by the record to have been known to the DNR
before and after the issuance of the [2003] permt," effectively
added this evidence to the record on review. We disagree with
this characterization of the circuit court order because it
reflects that the circuit court would consider only information
in the record on review by referring to "information shown by
the record to have been known to the DNR ™" (Enphasi s added.)
Additionally, this order is not properly before this court
because it is not in the record but was provided as an appendi x
to LBMD s brief. See State v. Kuhn, 178 Ws. 2d 428, 439, 504
N.W2d 405 (C. App. 1993) (noting that an appellate court is
“l'imted by the record before [it] and cannot consider the
extraneous material included in [a party's] appendi x").
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151 They assert that the Nauta affidavit is not part of
the record on review in this case. They note that the
conservancies could have, but did not, wutilize one of the
followng nmethods to add this evidence to the record on review
(1) through a contested case hearing regarding the 2005 permt,
or (2) through a notion to supplenent or correct the record on
review in the circuit court. They further note that the
conservancies submtted this affidavit to the <circuit court
attached to a brief; however, they did not properly nove to
suppl enment the record with this information because their notion
to supplenent did not refer to the Nauta affidavit. They argue
that the court of appeals' use of agency inputation principles
to remand based on evidence in the Nauta affidavit is inproper
because that argunent goes to what information the agency
deci sion nakers nmay or nmay not have had, and not what is part of
the record on revi ew

152 As reflected by the parties' argunents, determ ning
what information the DNR had when making its decision to issue
the 2005 permt, which we may do only by exam ning the record on
review, is critical to the result in this case. It is inportant
to understand that the "record on review' is a term of art
within the context of Ws. Stat. ch. 227. The record on review
is "the original or a certified copy of the entire record of the
proceedings in which the decision wunder review was nmade,
including all pleadings, notices, testinony, exhibits, findings,
decisions, orders and exceptions, therein. . . " that the
agency subnmits to the circuit court. Ws. Stat. § 227.55.
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Sinply stated, the record on review is that record actually
conpiled and certified by the agency, which it sends to the
circuit court. In this case, the record on review consists of
all of the docunents that the DNR sent to the circuit court in
t he conservancies' challenge to the 2005 permt.

153 A challenge to an agency decision under Ws. Stat. ch
227 is limted to the record on review in that proceeding. Ws.

Stat. 8§ 227.57(1); Ws. Envtl. Decade, Inc. v. Pub. Serv. Commin

(PSC), 79 Ws. 2d 161, 170, 255 N.W2d 917 (1977). A court may
consi der evidence outside the record on review only "in cases of
alleged irregularities in procedure before the agency." W' s.

Stat. § 227.57(1); see also Ws. Envtl. Decade v. PSC, 79

Ws. 2d at 170.
154 Citizens have several options through which they my
present evidence to influence an agency's decision and to have

that informati on considered in a review of the deci sion.

155 First and forenost, in order to ensure that
information will be considered by an agency in its decision
making and will be included in the record on review, citizens

shoul d submt evidence to the agency decision nmakers while they
are deciding what action to take. More specifically, in regard
to proposed high capacity wells, we conclude that to trigger the
DNR s duty to consider the inpact of a well on waters of the
state, citizens nust present sufficient concrete, scientific
evidence of potential harm to waters of the state directly to
the DNR decision nmakers while they are considering the well
permt application.
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156 After the DNR nakes its decision, citizens nay
petition the DNR for a contested case hearing. Ws. Stat.
8§ 227.42(1). If the petition is granted, citizens may present
evi dence during the hearing, which becones part of the record on
review. Ws. Stat. 88 227.44(3), 227.45(2).

157 Additionally, citizens also have a limted opportunity
to add to the record on review before a circuit court upon
maki ng a successful petition for judicial review Ws. Stat.
§ 227.52. If the petitioners believe that the DNR had
information that it should have, but did not, include in the
record on review, they may ask the circuit court to correct the
record on review by adding such information. Ws. Stat.
8§ 227.55. The petitioners may al so request |eave to suppl enent
the record on review with additional evidence if the "evidence
is material and [] there were good reasons for failure to
present it in the proceedings before the agency." Ws. Stat
§ 227.56(1).

158 The Nauta affidavit is not in the record on review in
this case. The conservancies assert that the DNR actually had
this information while naking its decision regarding the 2005
permt because they served the Nauta affidavit on the DNR s
attorney related to the 2003 permt challenge while the DNR was

9

reviewing the Village's 2005 pernmit application.®® At this stage

% The record on review does not include any information as
to who the decision nmakers were regarding the 2005 permt.
Thus, as did the court of appeals, we nust assune that the DNR s
i n-house attorney, to whom the conservancies submtted the Nauta
affidavit, was not a decision maker on the 2005 permt. See
Lake Beulah Mgmt. Dist. v. DNR 327 Ws. 2d 222, 1134-38.
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in the proceedings, this argunent is of no avail.?* Instead,
before the circuit court, the conservancies could have asserted
this argunent in support of proper notions to correct or
suppl enent the record on review See Ws. Stat. 88§ 227.55,
227.56(1). The conservancies did not nake such notions in
regard to the Nauta affidavit, and therefore it was not included
as part of the record on review.

159 During oral argunent the conservancies asserted that
they did nove the circuit court to supplenent the record on
review with information that they submtted in a binder, along

with their brief. However, the Nauta affidavit is not in the

“0 For this reason, we do not address further the attorney-
client inputation argunment that was the basis for the court of
appeal s' decision to renmand. See Lake Beulah Mgmt. Dist. v.
DNR, 327 Ws. 2d 222, 9135-39. An argunent that the DNR
attorney's know edge and possession of the Nauta affidavit could
be inputed to the agency decision nmakers considering the 2005
permt application is one to be addressed to a circuit court in
notions to supplenment or correct the record on review W do
not address the nerits of such an argunment because it does not
provide a basis for an appellate court to suppl enent
retroactively the record on review.
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bi nder referred to in the conservancies' notion to supplement.*
Thus, this notion to supplement could not have added the Nauta
affidavit to the record on review

160 Having clarified the inportance of what is and what is
not in the record on review in this case, we address the DNR s
di scretionary decision to issue the 2005 high capacity well
permt to the Village. Since the evidence raised in the Nauta
affidavit is not part of the record on review, pursuant to Ws.
Stat. § 227.57(1), we my not use the information in that
affidavit as a basis to reverse the DNR s deci sion.

161 W conclude that the DNR properly exercised its

di scretion and conplied with the law in issuing the 2005 permt.

“l The Nauta affidavit was included in a binder submitted
along with LBMD s initial brief in support of its petition for
review, dated May 1, 2008, when this case, No. 2006CV172, was
pending along with two related matters, Nos. 2006Cv673 and
2007CV674. This brief was apparently superseded by another
brief submtted by LBMD, dated August 11, 2008, which references
only the circuit court case that is at issue in this case, No.

2006CV172. Along with the August 11, 2008, brief, LBWD
submtted a different binder of docunents, which did not include
the Nauta affidavit. It is clear from the documents referenced

in LBMD's brief in support of its notion to supplenent the
record or take judicial notice that the nmotion to supplenent
referred to the binder submtted along with LBMD s August 11,
2008, brief, which does not contain the Nauta affidavit.

A letter by LBMD s attorney regarding the circuit court
record to be sent to the court of appeals confirns that the
bi nder containing the Nauta affidavit was not part of LBMD s
nmotion to supplenent the record. LBMD s attorney stated that
"the papers listed at R 18 [LBMD s May 1, 2008, brief], 19 [the
bi nder containing the Nauta affidavit], and 20 do not relate to
this case, and should remain in the Court's file in Consolidated
Case Nos. 06-CV-673 and 07-CV-674."
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Its decision is supported by the evidence in the record on
review of the 2005 permt, specifically the docunents submtted
in the Village's application including Layne- Nort hwest' s
conclusion that Well No. 7, punping at its full capacity, "would
avoid any serious disruption of groundwater discharge to Lake
Beul ah. " There is no concrete, scientific evidence in the
record on review that would trigger the DNR s duty to consider
the inpact of Well No. 7 on waters of the state. Nor have the
conservanci es established that the DNR s decision to issue the
2005 permt violated any applicable requirenents in Ws. Stat.
8§ 281.34 or in the DNR rules. Thus, we nust affirm the DNR s

decision to issue the 2005 permt to the Village for Well No.

7.42

42 W note that the Village has been operating Well No. 7
since August 1, 2008. Lake Beulah Mgnt. Dist. v. Vill. of E
Troy, 329 Ws. 2d 641, ¢93. The conservanci es never requested a
stay of the DNR s permt issuance at any point in the
proceedi ngs, in order to delay construction of Well No. 7 until
after the review was conplete. See Ws. Stat. 8§ 227.54

(providing that a "reviewing court may order a stay upon such
terns as it deens proper").

If the DNR or the conservancies believe that the well 1is
actually causing harmto Lake Beul ah, they are not foreclosed by
our decision from pursuing a renmedy in the future through an
enforcenent or nuisance action. See Ws. Stat. § 30.03(4)(a)
(authorizing the DNR to pursue relief regarding "a possible
infringement of the public rights relating to navigable
wat ers") ; State . Mchels Pipeline Constr., I nc., 63
Ws. 2d 278, 217 N.W2d 339 (1974) (recognizing that the State
may pursue an action to abate a public nuisance caused by
groundwater use); Gllen v. Cty of Neenah, 219 Ws. 2d 806,
828-33, 580 N.W2d 628 (1998) (holding that citizens may bring
an action under Ws. Stat. 8§ 30.294 to abate a public nuisance
that is affecting public rights in navigable waters).
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I 11. CONCLUSI ON

162 W conclude that, pursuant to Ws. Stat. § 281.11,
§ 281.12, § 281.34, and 8§ 281.35, along with the legislature's
del egation of the State's public trust duties, the DNR has the
authority and a general duty to consider whether a proposed high
capacity well may harm waters of the state. Upon what evi dence
and under what ~circunstances the DNR s general duty is
inplicated by a proposed high capacity well is a highly fact
specific matter that depends upon what information is presented
to the DNR decision makers by the well owner in the well permt
application and by citizens and other entities regarding that
permt application while it is under review by the DNR

163 We further hold that to conply with this general duty,
the DNR nust consider the environnental inpact of a proposed
high capacity well when presented with sufficient concrete,
scientific evidence of potential harm to waters of the state.
The DNR should use both its expertise in water resources
managenent and its discretion to determne whether its duty as
trustee of public trust resources is inplicated by a proposed
high capacity well permt application, such that it nust
consider the environmental inpact of the well or in sonme cases
deny a permt application or include conditions in a well
permt.

164 Thus, we affirm that part of the court of appeals
decision holding that the DNR has the authority and a general
duty, which it described as sonething less than an absolute
duty, to consider the inpact of a proposed high capacity well on
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waters of the state.* W further affirm the court of appeals'
conclusion that this general duty requires the DNR to
i nvestigate or consider potential harm to waters of the state
only when such duty is triggered, and that there are |limted
ways in which citizens may present evidence of potential harmto
t he DNR *

165 However, we reverse that part of the court of appeals
decision that reversed and remanded to the circuit court wth
directions to remand to the DNR That part of the court of
appeal s decision was based on the court of appeals' conclusion
that the DNR s duty was triggered in this case by the
conservanci es' subm ssion of an affidavit by geol ogi st Robert J.
Nauta (the Nauta affidavit) to the DNR s in-house attorney
regarding a related proceeding.* The court of appeals assuned
that the DNR s attorney was not one of the decision makers and
used the principles of attorney-client inputation—nputing the
DNR attorney's possession of the Nauta affidavit to the DNR
deci sion makers—to conclude that the decision makers had this
information while reviewing the 2005 permt application and to
include it in the record on review.*® The record is silent
regarding who the DNR decision nekers were and whether they

actually had the Nauta affidavit while reviewi ng the 2005 perm t

43 Lake Beulah Mgnt. Dist. v. DNR 327 Ws. 2d 222, 1117-30.

“1d., 1129-34,
% 1d., 1135-39.
% |d., 1134-38.
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appl i cation. Based on the lack of information on these matters
in the record on review, we nust reverse the court of appeals
decision to remand to the circuit court wth directions to
remand to the DNR

166 We note that the right to review of the DNR s deci sion
regarding a high capacity well permt application "is dependent
upon strict conpliance with [Ws. Stat. ch. 227]."% "Ch. 227
provi des a conprehensive, fully defined, procedure for judicial

8 In a challenge to a DNR

review of administrative decisions."*
decision, "[d]eveloping a factual record . . . is essential,
because [8 227.57] |imts judicial power over admnistrative
decisions to review of the agency's actions, based on the record
devel oped before the agency."? In this case, based on the
record on review, which does not include the Nauta affidavit,
the DNR was not presented with sufficient concrete, scientific
evi dence of potential harmto waters of the state, and thus, we
affirmthe DNR s decision to issue the 2005 permt.

167 Therefore, we affirmin part and reverse in part the
deci sion of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

affirmed in part and reversed in part.

47 cudahy, 66 Ws. 2d at 259; see also Kegonsa Joint
Sanitary Dist., 87 Ws. 2d at 145.

48 Ws. Envtl. Decade, Inc. v. PSC, 79 Ws. 2d at 170.

4 Charter Mg. Co., 102 Ws. 2d at 527-28.
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168 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join

the mpjority opinion because its holding is the legally correct

result. Gven that our review "shall be confined to the
record,” Ws. Stat. 8§ 227.57(1), | sinply cannot dissent.
Still, 1 wite separately to express ny uneasiness with the

result in this case. Not wi t hst andi ng our decision today, there
remains credible, concrete evidence that WlII No. 7, now
constructed and in operation since August 1, 2008, has the
potential to harm the wetland and navigable surface waters of
Lake Beul ah. If the Wsconsin Departnent of Natural Resources
(DNR) was not aware of this evidence then, it nost certainly is
aware now. However, such evidence is not part of the record for
purposes of judicial review, and consequently, we nmay not
consider it. Although this case does not sit well with ne, this

court cannot sua sponte supplenent the record and permt the end

to justify the neans.

169 The waters of this state are deeply revered,
especially by those who Ilive alongside them As the Ilate
Justice WIlliam A Bablitch so eloquently observed, "Fishing is
many things, the least of which to many who indulge is the
catching of fish.” Cnty. of Adans v. Roneo, 191 Ws. 2d 379

391, 528 N.W2d 418 (1995) (Bablitch, J., concurring in part,

di ssenting in part).? Well over a century ago, this court

1 Justice Bablitch continued:

It is, in the wnter doldruns, the casual
br owsi ng t hr ough t he fishing cat al ogues, t he
fisherperson's equivalent of the gardener's seed
cat al ogues, contenplating the com ng renewal ;

1
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recogni zed one of the unique and nost significant rights enjoyed

by riparian | andowne

natural flow of wat

rs: "The right of the riparian owner to the

er substantially uninpaired in volune and

purity is one of great value, and which the | aw nowhere has nore

persistently recognized and jealously protected than in

Wsconsin.”™ Wnchell v. Cty of Waukesha, 110 Ws. 101, 108, 85

N.W 668 (1901). This is the very right that is potentially

threatened by Well
geol ogi st Robert J.

di srupts groundwat er

No. 7. According to Wsconsin |icensed
Nauta (Nauta), water punped from Well No. 7

supply to Lake Beulah and diverts surface

wat er from Lake Beul ah, thereby adversely affecting the |ake and

the wildlife dependent upon the | ake. See al so Ken Bradbury &

It is the snap of a twg across the | ake on a dew

filled norning

signalling the approach of a deer

taking the first sip of the dawn;

It is the
mate in a nost
mer e hunans;

It is the

desolate cry of a loon signalling its
haunting comruni on indecipherable to

screech of the owl ten feet above the

river bend warning the invader of its displeasure as

we approach at

dusk to witness the fleetingly hypnotic

hatch of the mayfly, ironically renewing itself at the
nonent of its dem se;

It is the swish swish swsh of the giant w ngs of

the heron as i
wat er preserve

t rises reluctantly from its shall ow
glaringly reminding us that this is

its hone, not ours.

It is all

of this, and nore, that brings us back

again and agai n. This is fishing; the catching of a
fish is nerely ancillary.

Cnty. of Adans v. Ro

meo, 191 Ws. 2d 379, 391-92, 528 N W2d 418

(1995) (Bablitch, J.,

concurring in part, dissenting in part).
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Jim Krohel ski, G oundwat er Use and its Consequences in

Wsconsin, Goundwater Advisory Committee (Apr. 1, 2005),
http://dnr.w . gov/org/ wat er/ dwy/ gac/ m nut es/ GACO40105m n. pdf;
http://ww. dnr. state.w .us/org/water/dwy/ gac/ present ati ons/ bradb
ury040105. pdf.

170 However, the fact of the matter is that Nauta's
affidavit is not part of the record for purposes of our review
See mmjority op., T957-58. Moreover, there is nothing in the
record indicating that the DNR decision mekers possessed the

affidavit. See id., 16; Lake Beulah Mgmt. Dist. v. DNR, 2010 W

App 85, 115, 35, 327 Ws. 2d 222, 787 N W2d 926. Because t hat
evidence is not part of the record, | sinply cannot conclude
that the DNR erroneously exercised its discretion when it issued
the 2005 permt to the Village of East Troy for Wll No. 7
Wi thout investigating or considering potential harm to Lake
Beul ah. See Ws. Stat. § 227.57(6) (providing that the court
has the authority to "set aside agency action or remand the case
to the agency if it finds that the agency's action depends on
any finding of fact that is not supported by substantial

evidence in the record" (enphasis added)).

171 Accordingly, | respectfully concur.
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