
2011 WI 54 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2008AP3170 
COMPLETE TI TLE:   

Lake Beul ah Management  Di st r i ct ,  
          Pet i t i oner - Appel l ant - Cr oss- Respondent ,  
 
Lake Beul ah Pr ot ect i ve and I mpr ovement  
Associ at i on,  
          Co- Pet i t i oner - Co- Appel l ant - Cr oss-
Respondent ,  
 
     v.  
 
St at e of  Wi sconsi n Depar t ment  of  Nat ur al  
Resour ces,  
          Respondent - Respondent ,  
 
Vi l l age of  East  Tr oy,  
          I nt er veni ng- Respondent - Respondent -
Cr oss- Appel l ant - Pet i t i oner .  
 
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
 2010 WI  App 85 

Repor t ed at :  327 Wi s.  2d 222,  787 N. W.  2d 926 
( Ct .  App.  2010 – Publ i shed)  

 
OPI NI ON FI LED:  Jul y 6,  2011   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Apr i l  13,  2011 
  
SOURCE OF APPEAL:   
 COURT:  CI RCUI T COURT   
 COUNTY:  WALWORTH COUNTY   
 JUDGE:  ROBERT J.  KENNEDY 
   
JUSTI CES:   
 CONCURRED:  ZI EGLER,  J.  concur s ( Opi ni on f i l ed) .    
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he i nt er veni ng- r espondent - r espondent - cr oss- appel l ant -

pet i t i oner  Vi l l age of  East  Tr oy t her e wer e br i ef s by Paul  G.  

Kent  and Bar bar a A.  Nei der ,  St af f or d Rosenbaum LLP,  Madi son and 

or al  ar gument  by Paul  G.  Kent .  



 

 2

 

For  t he pet i t i oner - appel l ant - cr oss- r espondent  Lake Beul ah 

Management  Di st r i ct  t her e was a br i ef  by Dean P.  Lai ng,  O’ Nei l ,  

Cannon,  Hol l man,  DeJohg & Lai ng S. C. ,  Mi l waukee and or al  

ar gument  by Dean P.  Lai ng.  

For  t he co- pet i t i oner - co- appel l ant - cr oss- r espondent  Lake 

Beul ah Pr ot ect i ve and I mpr ovement  Associ at i on t her e was a br i ef  

by Wi l l i am T.  St uar t ,  Mei ssner  Ti er ney Fi sher  & Ni chol s,  S. C.  

For  t he r espondent - r espondent  St at e of  Wi sconsi n Depar t ment  

of  Nat ur al  Resour ces t her e was a br i ef  by Car l  A.  Si nder br and,  

Axl ey Br ynel son,  LLP and Judi t h M.  Ohm,  Wi sconsi n Depar t ment  of  

Nat ur al  Resour ces  and or al  ar gument  by Car l  A.  Si nder br and.  

Ther e was an ami cus br i ef  by Andr ew C.  Cook,  Rober t  I  

Fassbender  and Gr eat  Lakes Legal  Foundat i on,  I nc. ,  Madi son,  on 

behal f  of  At t or neys f or  Dai r y Busi ness Associ at i on,  Mi dwest  Food 

Pr oducer s Associ at i on,  Wi sconsi n Manuf act ur es & Commer ce,  and 

Wi sconsi n Paper  Counci l .  

Ther e was an ami cus br i ef  by Mi chael  D.  Dean and Fi r st  

Fr eedoms Foundat i on,  I nc. ,  Waukesha and Theodor e Hadzi - Ant i ch 

and Paci f i c Legal  Foundat i on,  Sacr ament o on behal f  of  Paci f i c  

Legal  Foundat i on.  

Ther e was an ami cus br i ef  by Thomas D.  Lar son and Wi sconsi n 

Real t or s Associ at i on,  Madi son on behal f  of  Wi sconsi n Real t or s 

Associ at i on and t he Wi sconsi n Bui l der s Associ at i on.  

Ther e was an ami cus br i ef  by Jodi  Habush Si nyki n and 

El i zabet h Lawt on and Mi dwest  Envi r onment al  Advocat es,  Madi son on 

behal f  of  Wi sconsi n Wi l dl i f e Feder at i on,  Ri ver  Al l i ance of  

Wi sconsi n and Cl ean Wi sconsi n.  

Ther e was an ami cus br i ef  by Cl ai r e Si l ver man and League of  

Wi sconsi n Muni ci pal i t i es,  Madi son and Br i an G.  For mel l a and 

Ander son,  O’ Br i en,  Ber t z,  Skr enes & Gol l a,  St evens Poi nt  on 

behal f  of  Wi sconsi n Rur al  Wat er  Associ at i on,  I nc.  

 

 



 

 3

Ther e was an ami cus br i ef  by Henr y E.  Kol t z  and Schmi dt ,  

Dar l i ng & Er wi n,  Mi l waukee,  on behal f  of  Wi sconsi n Tr out  

Unl i mi t ed,  I nc.  

Ther e was a nonpar t y br i ef  by Wi l l i am P.  O’ Connor  and Mar y 

Bet h Per ant eau and Wheel er ,  Van Si ckl e & Ander son,  S. C.  on 

behal f  of  Wi sconsi n Associ at i on of  Lakes.  

 

 

 
 
 



 

 

2011 WI 54

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2008AP3170 
( L. C.  No.  2006CV172)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Lake Beulah Management District, 
 
          Petitioner-Appellant-Cross-
Respondent, 
 
Lake Beulah Protective and Improvement 
Association, 
 
          Co-Petitioner-Co-Appellant-Cross-
Respondent, 
 
     v. 
 
State of Wisconsin Department of Natural 
Resources, 
 
          Respondent-Respondent, 
 
Village of East Troy, 
 
          Intervening-Respondent-Respondent-
Cross-Appellant-Petitioner. 
 
 

FILED 
 

JUL 6, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  
 
 

 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med i n 

par t  and r ever sed i n par t .    

 



No.  2008AP3170   

 

2 
 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 i nvol v i ng t he 

Wi sconsi n Depar t ment  of  Nat ur al  Resour ces'  ( DNR)  deci s i on t o 

i ssue a per mi t  t o t he Vi l l age of  East  Tr oy ( t he Vi l l age)  f or  a 

muni ci pal  wel l ,  Wel l  No.  7,  on Sept ember  6,  2005.   Wel l  No.  7 

was const r uct ed and began oper at i ng on August  1,  2008. 2  The Lake 

Beul ah Management  Di st r i ct  ( LBMD)  and t he Lake Beul ah Pr ot ect i ve 

and I mpr ovement  Associ at i on ( LBPI A) ,  r ef er r ed t o col l ect i vel y as 

t he conser vanci es,  chal l enged t he DNR' s deci s i on t o i ssue t he 

2005 per mi t  wi t hout  consi der i ng t he wel l ' s  pot ent i al  i mpact  on 

near by Lake Beul ah,  a navi gabl e wat er .   The Wal wor t h Count y 

Ci r cui t  Cour t ,  t he Honor abl e Rober t  J.  Kennedy pr esi di ng,  deni ed 

t he pet i t i on f or  r evi ew,  concl udi ng t hat ,  whi l e t he DNR had some 

dut y t o consi der  t he i mpact  of  pr oposed wel l s on wat er s of  t he 

st at e,  t he DNR di d not  v i ol at e i t s obl i gat i ons by i ssui ng t he 

2005 per mi t  because t her e was no evi dence t hat  t he wel l  woul d 

har m Lake Beul ah.   The conser vanci es appeal ed.     

¶2 The cour t  of  appeal s hel d t hat  t he DNR has t he 

aut hor i t y and dut y t o consi der  t he envi r onment al  i mpact  of  a 

pr oposed hi gh capaci t y wel l  i f  pr esent ed wi t h suf f i c i ent  

sci ent i f i c  evi dence suggest i ng pot ent i al  har m t o wat er s of  t he 

st at e. 3  The cour t  of  appeal s concl uded t hat  t he DNR was 
                                                 

1 Lake Beul ah Mgmt .  Di st .  v.  Dep' t  of  Nat ur al  Res.  ( DNR) ,  
2010 WI  App 85,  327 Wi s.  2d 222,  787 N. W. 2d 926.  

2 Lake Beul ah Mgmt .  Di st .  v.  Vi l l .  of  E.  Tr oy,  2010 WI  App 
127,  ¶3,  329 Wi s.  2d 641,  791 N. W. 2d 385.  

3 Lake Beul ah Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶25- 27,  
31.  
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pr esent ed wi t h such evi dence i n t hi s case and r emanded t o t he 

c i r cui t  cour t  t o or der  t he DNR t o consi der  t he i mpact  of  Wel l  

No.  7 on Lake Beul ah. 4   

¶3 We concl ude t hat ,  pur suant  t o Wi s.  St at .  § 281. 11,  

§ 281. 12,  § 281. 34,  and § 281. 35 ( 2005- 06) , 5 al ong wi t h t he 

l egi s l at ur e' s del egat i on of  t he St at e' s publ i c t r ust  dut i es, 6 t he 

DNR has t he aut hor i t y and a gener al  dut y7 t o consi der  whet her  a 

pr oposed hi gh capaci t y wel l  may har m wat er s of  t he st at e. 8  Upon 

what  evi dence,  and under  what  c i r cumst ances,  t he DNR' s gener al  

dut y i s i mpl i cat ed by a pr oposed hi gh capaci t y wel l  i s  a hi ghl y 

f act  speci f i c  mat t er  t hat  depends upon what  i nf or mat i on i s 

pr esent ed t o t he DNR deci s i on maker s by t he wel l  owner  i n t he 

wel l  per mi t  appl i cat i on and by c i t i zens and ot her  ent i t i es 

r egar di ng t hat  per mi t  appl i cat i on whi l e i t  i s  under  r evi ew by 

t he DNR.      

                                                 
4 I d. ,  ¶39.  

5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

6 Wi s.  Const .  ar t .  I X,  § 1.  

7 We use " gener al  dut y"  t o descr i be t he DNR' s br oad 
obl i gat i on t o pr ot ect  wat er s of  t he st at e,  whi ch does not  demand 
t hat  t he DNR t ake any par t i cul ar  act i on unl ess t hat  dut y i s 
t r i gger ed by a pr oposed hi gh capaci t y wel l  per mi t  appl i cat i on.    

8 " ' Wat er s of  t he st at e'  i ncl udes t hose por t i ons of  Lake 
Mi chi gan and Lake Super i or  wi t hi n t he boundar i es of  t hi s st at e,  
and al l  l akes,  bays,  r i ver s,  s t r eams,  spr i ngs,  ponds,  wel l s,  
i mpoundi ng r eser voi r s,  mar shes,  wat er cour ses,  dr ai nage syst ems 
and ot her  sur f ace wat er  or  gr oundwat er ,  nat ur al  or  ar t i f i c i al ,  
publ i c or  pr i vat e,  wi t hi n t hi s st at e or  i t s j ur i sdi ct i on. "   Wi s.  
St at .  § 281. 01( 18) .  
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¶4 We f ur t her  hol d t hat  t o compl y wi t h t hi s gener al  dut y,  

t he DNR must  consi der  t he envi r onment al  i mpact  of  a pr oposed 

hi gh capaci t y wel l  when pr esent ed wi t h suf f i c i ent  concr et e,  

sci ent i f i c  evi dence of  pot ent i al  har m t o wat er s of  t he st at e.   

The DNR shoul d use bot h i t s exper t i se i n wat er  r esour ces 

management  and i t s di scr et i on t o det er mi ne whet her  i t s dut y as 

t r ust ee of  publ i c t r ust  r esour ces i s i mpl i cat ed by a pr oposed 

hi gh capaci t y wel l  per mi t  appl i cat i on,  such t hat  i t  must  

consi der  t he envi r onment al  i mpact  of  t he wel l  or  i n some cases 

deny a per mi t  appl i cat i on or  i ncl ude condi t i ons i n a wel l  

per mi t .    

¶5 Thus,  we af f i r m t hat  par t  of  t he cour t  of  appeal s 

deci s i on hol di ng t hat  t he DNR has t he aut hor i t y and a gener al  

dut y,  whi ch i t  descr i bed as somet hi ng l ess t han an absol ut e 

dut y,  t o consi der  t he i mpact  of  a pr oposed hi gh capaci t y wel l  on 

wat er s of  t he st at e. 9  We f ur t her  af f i r m t he cour t  of  appeal s '  

concl usi on t hat  t hi s gener al  dut y r equi r es t he DNR t o 

i nvest i gat e or  consi der  pot ent i al  har m t o wat er s of  t he st at e 

onl y when such dut y i s t r i gger ed,  and t hat  t her e ar e l i mi t ed 

ways i n whi ch c i t i zens may pr esent  evi dence of  pot ent i al  har m t o 

t he DNR. 10   

¶6 However ,  we r ever se t hat  par t  of  t he cour t  of  appeal s 

deci s i on t hat  r ever sed and r emanded t o t he c i r cui t  cour t  wi t h 

di r ect i ons t o r emand t o t he DNR.   That  par t  of  t he cour t  of  

                                                 
9 Lake Beul ah Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶17- 30.  

10 I d. ,  ¶¶29- 34.  
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appeal s deci s i on was based on t he cour t  of  appeal s '  concl usi on 

t hat  t he DNR' s dut y was t r i gger ed i n t hi s case by t he 

conser vanci es'  submi ssi on of  an af f i davi t  by geol ogi st  Rober t  J.  

Naut a ( t he Naut a af f i davi t )  t o t he DNR' s i n- house at t or ney 

r egar di ng a r el at ed pr oceedi ng. 11  The cour t  of  appeal s assumed 

t hat  t he DNR' s at t or ney was not  one of  t he deci s i on maker s and 

used t he pr i nci pl es of  at t or ney- cl i ent  i mput at i on——i mput i ng t he 

DNR at t or ney' s possessi on of  t he Naut a af f i davi t  t o t he DNR 

deci s i on maker s——t o concl ude t hat  t he deci s i on maker s had t hi s  

i nf or mat i on whi l e r evi ewi ng t he 2005 per mi t  appl i cat i on and t o 

i ncl ude i t  i n t he r ecor d on r evi ew. 12  The r ecor d i s s i l ent  

r egar di ng who t he DNR deci s i on maker s wer e and whet her  t hey 

act ual l y had t he Naut a af f i davi t  whi l e r evi ewi ng t he 2005 per mi t  

appl i cat i on.   Based on t he l ack of  i nf or mat i on on t hese mat t er s 

i n t he r ecor d on r evi ew,  we must  r ever se t he cour t  of  appeal s 

deci s i on t o r emand t o t he c i r cui t  cour t  wi t h di r ect i ons t o 

r emand t o t he DNR.      

¶7 We not e t hat  t he r i ght  t o r evi ew of  t he DNR' s deci s i on 

r egar di ng a hi gh capaci t y wel l  per mi t  appl i cat i on " i s dependent  

upon st r i ct  compl i ance wi t h [ Wi s.  St at .  ch.  227] . " 13  " Ch.  227 

pr ovi des a compr ehensi ve,  f ul l y  def i ned,  pr ocedur e f or  j udi c i al  

                                                 
11 I d. ,  ¶¶35- 39.  

12 I d. ,  ¶¶34- 38.  

13 Cudahy v.  Wi s.  Dep' t  of  Revenue,  66 Wi s.  2d 253,  259,  224 
N. W. 2d 570 ( 1974) ;  see al so Kegonsa Joi nt  Sani t ar y Di st .  v.  Ci t y 
of  St ought on,  87 Wi s.  2d 131,  145,  274 N. W. 2d 598 ( 1979) .  
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r evi ew of  admi ni st r at i ve deci s i ons. " 14  I n a chal l enge t o a DNR 

deci s i on,  " [ d] evel opi ng a f act ual  r ecor d .  .  .  i s  essent i al ,  

because [ § 227. 57]  l i mi t s j udi c i al  power  over  admi ni st r at i ve 

deci s i ons t o r evi ew of  t he agency' s act i ons,  based on t he r ecor d 

devel oped bef or e t he agency. " 15  I n t hi s case,  based on t he 

r ecor d on r evi ew,  whi ch does not  i ncl ude t he Naut a af f i davi t ,  

t he DNR was not  pr esent ed wi t h suf f i c i ent  concr et e,  sci ent i f i c  

evi dence of  pot ent i al  har m t o wat er s of  t he st at e,  and t hus,  we 

af f i r m t he DNR' s deci s i on t o i ssue t he 2005 per mi t . 16 

¶8 Ther ef or e,  we af f i r m i n par t  and r ever se i n par t  t he 

deci s i on of  t he cour t  of  appeal s.          

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶9 Wel l  No.  7 has been t he subj ect  of  ext ensi ve 

l i t i gat i on,  and t he i ssues r ai sed i n t hi s case ar e r el at ed t o 

t he conser vanci es'  chal l enge t o t he 2003 per mi t .   Whi l e onl y t he 

DNR' s deci s i on r egar di ng t he 2005 per mi t  i s  under  r evi ew by t hi s 

cour t ,  t he hi st or y of  and l i t i gat i on i nvol v i ng t he 2003 per mi t  

i s  r el evant ,  and t hus,  i s i ncl uded her ei n.    

                                                 
14 Wi s.  Envt l .  Decade,  I nc.  v.  Pub.  Ser v.  Comm' n ( PSC) ,  79 

Wi s.  2d 161,  170,  255 N. W. 2d 917 ( 1977) .  

15 Char t er  Mf g.  Co. ,  I nc.  v.  Mi l waukee Ri ver  Rest or at i on 
Counci l ,  I nc. ,  102 Wi s.  2d 521,  527- 28,  307 N. W. 2d 322 ( Ct .  App.  
1981) .  

16 I f  such evi dence of  pot ent i al  or  act ual  har m i s  pr esent ed 
i n t he f ut ur e concer ni ng Lake Beul ah,  our  deci s i on does not  
f or ecl ose a r emedy such as an enf or cement  or  nui sance act i on.   
See i nf r a ¶60 n. 40.    
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¶10 I n or der  t o pr ovi de adequat e dr i nki ng wat er  t o i t s 

gr owi ng number  of  r esi dent s,  i n 2003,  t he Vi l l age f i r st  appl i ed 

t o t he DNR t o const r uct  a muni ci pal  wel l  wi t h a capaci t y of  

1, 400, 000 gal l ons per  day ( gpd) . 17  Al ong wi t h i t s appl i cat i on 

and f ee,  t he Vi l l age submi t t ed r epor t s f r om t he consul t i ng f i r m 

Cr i spel l - Snyder ,  I nc. ,  pr ovi di ng det ai l ed speci f i cat i ons f or  t he 

wel l  and t he r esul t s of  i t s  wel l  s i t e i nvest i gat i on.   The r epor t  

descr i bed t he sur r oundi ng l and use,  t he sur f ace t opogr aphy,  t he 

hydr ogeol ogy of  t he ar ea,  t he l ocat i on of  pot ent i al  

cont ami nat i on sour ces,  t he r esul t s of  t est  pumpi ng,  and t he 

l ocat i on of  near by wet l ands.   Thi s r epor t  al so r el i ed,  i n par t ,  

on an i nvest i gat i on by Layne- Nor t hwest ,  anot her  consul t i ng f i r m 

t he Vi l l age hi r ed i n 2000 t o sel ect  a sui t abl e s i t e f or  i t s 

wel l .    

¶11 On Sept ember  4,  2003,  t he DNR i ssued a l et t er  t o t he 

Vi l l age gr ant i ng i t  a per mi t  t o const r uct  and oper at e Wel l  No.  

7,  her ei naf t er  r ef er r ed t o as " t he 2003 per mi t . "   I n t hi s 

l et t er ,  t he DNR r el i ed on i t s concl usi on t hat  Wel l  No.  7 woul d 

not  " have an adver se ef f ect  on any near by wel l s owned by anot her  

wat er  ut i l i t y . "   The DNR al so i ncl uded Layne- Nor t hwest ' s opi ni on 

t hat  Wel l  No.  7,  pumpi ng at  i t s  f ul l  capaci t y,  " woul d avoi d any 

ser i ous di sr upt i on of  gr oundwat er  di schar ge t o Lake Beul ah. "   

The 2003 per mi t  pr ovi ded t hat  " [ i ] f  const r uct i on or  i nst al l at i on 

of  t he i mpr ovement s has not  commenced wi t hi n t wo year s t he 

                                                 
17 A wel l  wi t h t hi s capaci t y qual i f i es as a hi gh capaci t y  

wel l .   Wi s.  St at .  § 281. 34( 1) ( b) .  
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appr oval  shal l  become voi d and a new appl i cat i on must  be made 

and appr oval  obt ai ned pr i or  t o commenci ng const r uct i on or  

i nst al l at i on. "   

¶12 Wel l  No.  7 i s l ocat ed 1, 200 f eet  f r om Lake Beul ah.   

Because of  t hei r  concer n about  Wel l  No.  7' s pot ent i al  i mpact  on 

Lake Beul ah and t he sur r oundi ng envi r onment ,  LBMD,  l at er  j oi ned 

by LBPI A,  r ef er r ed t o col l ect i vel y as t he conser vanci es,  pur sued 

an unsuccessf ul  chal l enge t o t he DNR' s 2003 per mi t  deci s i on;  

f i r st ,  i n a cont est ed case hear i ng and l at er ,  t hr ough a pet i t i on 

f or  j udi c i al  r evi ew. 18  As a r esul t  of  t hi s l i t i gat i on,  t he 

Vi l l age di d not  begi n const r uct i on on Wel l  No.  7 bef or e t he 2003 

per mi t  was set  t o expi r e and t hus was r equi r ed t o appl y t o t he 

DNR f or  anot her  per mi t .    

¶13 On August  3,  2005,  t he Vi l l age' s at t or ney sent  a 

l et t er  t o t he DNR' s at t or ney f or mal l y r equest i ng an ext ensi on of  

t he 2003 per mi t  f or  an addi t i onal  t wo year s. 19  The Vi l l age 

asser t ed t hat  no addi t i onal  anal ysi s was r equi r ed because 

                                                 
18 See t he cour t  of  appeal s deci s i on i n t hi s case f or  a 

det ai l ed summar y of  t he 2003 per mi t  chal l enge.   See Lake Beul ah 
Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶5- 10.  

19 Whi l e t he Vi l l age and t he DNR t r eat ed t he 2005 per mi t  as 
an ext ensi on of  t he 2003 per mi t ,  i n a deci s i on r el at i ng t o t he 
2003 per mi t ,  t he cour t  of  appeal s concl uded t hat  t he 2005 per mi t  
was,  i n f act ,  a new per mi t .   Lake Beul ah Lake Mgmt .  Di st .  v.  
Dep' t  of  Nat ur al  Res.  ( DNR) ,  Nos.  2005AP2230 & 2005AP2231,  
unpubl i shed sl i p op.  at  2- 3 ( Wi s.  Ct .  App.  Jun.  28,  2006)  
( di smi ssi ng t he appeal  of  t he 2003 per mi t  as moot  because t he 
2003 per mi t  had expi r ed and t he Vi l l age had obt ai ned a new 
per mi t ) .  
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changes t o Wi s.  St at .  § 281. 3420 di d not  af f ect  t hi s wel l ,  and 

t hus,  " nei t her  t he r el evant  l aw nor  f act s [ had]  changed si nce 

[ t he Vi l l age' s]  l ast  appl i cat i on. "    

¶14 On August  4,  2005,  t he day af t er  t he Vi l l age f or mal l y 

r equest ed a per mi t  ext ensi on,  t he conser vanci es f i l ed a mot i on 

f or  r econsi der at i on of  t he c i r cui t  cour t ' s  deci s i on i n t he 2003 

per mi t  chal l enge,  t o whi ch t he conser vanci es at t ached t he 

af f i davi t  of  Rober t  J.  Naut a.   The mot i on and af f i davi t  wer e 

ser ved on t he DNR' s i n- house at t or ney i n t hat  case.   I n t he 

af f i davi t ,  Rober t  J.  Naut a,  a Wi sconsi n- l i censed geol ogi st ,  

st at ed t hat  based on hi s anal ysi s of  t he Vi l l age' s consul t ant s '  

pumpi ng t est s and r epor t s and hi s own pumpi ng t est s and st udi es,  

" t he exi st i ng dat a can onl y suppor t  t he concl usi on t hat  pumpi ng 

of  pr oposed Wel l  No.  7 woul d cause adver se envi r onment al  i mpact s 

t o t he wet l and and navi gabl e sur f ace wat er s of  Lake Beul ah. "    

¶15 The DNR gr ant ed t he per mi t  " ext ensi on"  i n a l et t er  

dat ed Sept ember  6,  2005,  her ei naf t er  r ef er r ed t o as " t he 2005 

per mi t . "  The DNR agr eed wi t h t he Vi l l age' s asser t i on t hat  t he 

" physi cal  c i r cumst ances"  of  Wel l  No.  7 had not  changed and t hat  

t he i ssuance of  a per mi t  was appr opr i at e under  t he st andar ds i n 

Wi s.  St at .  § 281. 34 as modi f i ed by 2003 Wi sconsi n Act  310.      

¶16 On Mar ch 3,  2006,  t he conser vanci es pet i t i oned t he 

Wal wor t h Count y Ci r cui t  Cour t  f or  j udi c i al  r evi ew of  t he DNR' s 

                                                 
20 I n 2004,  t he l egi s l at ur e passed 2003 Wi sconsi n Act  310,  

whi ch cr eat ed Wi s.  St at .  § 281. 34 and i mposed addi t i onal  
r equi r ement s on t he DNR' s r evi ew of  cer t ai n cat egor i es of  
pr oposed wel l s wi t h a capaci t y of  bet ween 100, 000 and 2, 000, 000 
gpd.    
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deci s i on t o i ssue t he 2005 per mi t .   Rel evant  t o t hi s appeal ,  t he 

conser vanci es ar gued t hat  t he DNR,  pur suant  t o i t s publ i c t r ust  

obl i gat i ons,  shoul d have consi der ed evi dence of  pot ent i al  har m 

t o Lake Beul ah,  a navi gabl e wat er ,  bef or e i ssui ng t he per mi t  f or  

Wel l  No.  7. 21  I n an or al  deci s i on on Sept ember  23,  2008,  t he 

c i r cui t  cour t ,  t he Honor abl e Rober t  J.  Kennedy pr esi di ng,  deni ed 

t he conser vanci es'  pet i t i on.   The ci r cui t  cour t  agr eed wi t h t he 

conser vanci es t hat  " i n t he pr esence of  some sol i d,  af f i r mat i ve 

i ndi cat i on t hat  t he wat er s of  Lake Beul ah,  or  t he wel l s,  or  t he 

sur r oundi ng ar ea,  et  cet er a,  woul d be si gni f i cant l y har med,  t hi s  

cour t  agr ees t hat  t he DNR shoul d consi der  t hat  i nf or mat i on and 

even per haps conduct  f ur t her  st udi es t o conf i r m whet her  t hat  i s  

so or  not . " 22  Fi ndi ng an " absol ut e dear t h of  any evi dence 

suggest i ng t hat  t her e woul d be har m t o t he l ake or  i t s 

envi r ons, "  t he c i r cui t  cour t  concl uded t hat  t he DNR di d not  f ai l  

                                                 
21 I n addi t i on,  t he conser vanci es ar gued t hat  t he Vi l l age' s 

2005 per mi t  was i nval i d because t he Vi l l age r equest ed a per mi t  
" ext ensi on, "  but  was r equi r ed t o obt ai n a " new"  per mi t .   The 
conser vanci es al so def ended t hei r  pet i t i on as t i mel y on t he 
basi s t hat  t hey di d not  r equest  a cont est ed case hear i ng and 
f i l ed wi t hi n t he s i x mont h l i mi t at i on per i od f or  j udi c i al  r evi ew 
of  agency deci s i ons.      

22 For  t he pur poses of  i t s  deci s i on,  t he c i r cui t  cour t  
assumed t hat  t he conser vanci es'  pet i t i on was t i mel y and al so 
not ed t hat ,  cont r ar y t o t he conser vanci es'  ar gument ,  t he 2005 
per mi t  was a val i d " new"  per mi t  because t he cour t  of  appeal s,  on 
r evi ew of  t he 2003 per mi t ,  so hel d i n di smi ssi ng t hat  appeal  f or  
moot ness.   See Lake Beul ah Lake Mgmt .  Di st .  v.  DNR,  Nos.  
2005AP2230 & 2005AP2231,  at  2- 3.   Fur t her ,  t he c i r cui t  cour t  
hel d t hat  t he 2005 per mi t  was val i d because,  even t hough t he 
Vi l l age r ef er r ed t o i t  as a per mi t  " ext ensi on"  i n i t s 
appl i cat i on,  i t  met  al l  of  t he st at ut or y r equi r ement s f or  a new 
per mi t  appl i cat i on.  
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t o compl y wi t h i t s dut y under  t he publ i c t r ust  doct r i ne by 

i ssui ng t he 2005 per mi t  wi t hout  any f ur t her  i nvest i gat i on.      

¶17 The conser vanci es appeal ed,  and t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  dec i s i on. 23  Lake Beul ah Mgmt .  Di st .  

v.  Dept .  of  Nat ur al  Res.  ( DNR) ,  2010 WI  App 85,  ¶1,  327 

Wi s.  2d 222,  787 N. W. 2d 926.   As an i ni t i al  mat t er ,  t he cour t  of  

appeal s agr eed wi t h t he c i r cui t  cour t  t hat  t he 2005 per mi t  i s  

not  a " nul l i t y"  even t hough i t  i s  a new per mi t  and was r ef er r ed 

t o as a per mi t  " ext ensi on"  i n t he 2005 per mi t  appl i cat i on.   I d. ,  

¶14.   The cour t  of  appeal s concl uded t hat  t he 2005 per mi t  

appl i cat i on cont ai ned t he i nf or mat i on and f ee r equi r ed by Wi s.  

St at .  § 281. 34( 2)  f or  a new per mi t .   I d.    

¶18 The cour t  of  appeal s went  on t o addr ess t he DNR' s 

aut hor i t y and dut y under  t he publ i c t r ust  doct r i ne and Wi s.  

St at .  ch.  281.   The cour t  of  appeal s concl uded t hat  t he St at e 

del egat ed i t s dut i es under  t he publ i c t r ust  doct r i ne——t o 

pr eser ve f or  publ i c use Wi sconsi n' s navi gabl e wat er s and t he 

beds under l y i ng such wat er s——t o t he DNR.   I d. ,  ¶19;  see al so 

Wi s.  Const .  ar t .  I X,  § 1. 24  Not i ng t hat  t he publ i c t r ust  

                                                 
23 The Vi l l age al so cr oss- appeal ed t he ci r cui t  cour t ' s  

deci s i on t hat  t he conser vanci es'  pet i t i on f or  j udi c i al  r evi ew 
was t i mel y.   The cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  
and hel d t hat  t he conser vanci es'  pet i t i on was t i mel y because i t  
was not  a pet i t i on f or  j udi c i al  r evi ew of  a cont est ed case and 
was f i l ed wi t hi n s i x mont hs of  t he DNR' s deci s i on.   Lake Beul ah 
Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶14 n. 3.  

24 A det ai l ed expl anat i on of  t he publ i c t r ust  doct r i ne and 
i t s appl i cabi l i t y  t o t he hi gh capaci t y wel l  st at ut es i s pr ovi ded 
l at er  i n our  anal ysi s her ei n,  see i nf r a ¶¶29- 33.  
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doct r i ne was " an i mpor t ant  and i nt egr al  par t  of  t hi s st at e' s 

const i t ut i on, "  t he cour t  of  appeal s r easoned t hat  t he 

l egi s l at ur e' s del egat i on of  i t s  publ i c t r ust  dut i es t o t he DNR 

i n one par t  of  Wi s.  St at .  ch.  281 coul d be negat ed onl y by 

expr ess l anguage i n t he speci f i c  hi gh capaci t y  wel l  pr ovi s i ons 

of  t hat  chapt er .   I d. ,  ¶25.   Fi ndi ng no such l anguage,  t he cour t  

of  appeal s hel d t hat  t he publ i c t r ust  doct r i ne t oget her  wi t h 

Wi s.  St at .  § 281. 11,  § 281. 12,  § 281. 34,  and § 281. 35,  gr ant  t he 

DNR t he aut hor i t y and i mpose a gener al  dut y t o r evi ew t he 

envi r onment al  i mpact s of  a pr oposed hi gh capaci t y wel l ,  even i f  

no f or mal  envi r onment al  r evi ew i s r equi r ed by st at ut e.   Lake 

Beul ah Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶18- 28.    

¶19 The cour t  of  appeal s f ur t her  hel d t hat  t hi s dut y i s 

not  absol ut e,  but  must  be t r i gger ed by some showi ng t hat  a 

pr oposed hi gh capaci t y wel l  has t he pot ent i al  t o har m wat er s of  

t he st at e.   I d. ,  ¶¶29- 31.   Not i ng t hat  " t he DNR has par t i cul ar  

exper t i se when i t  comes t o wat er  qual i t y and management  i ssues, "  

t he cour t  of  appeal s l ef t  i t  t o t he DNR " t o det er mi ne t he t ype 

and quant um of  evi dence t hat  i t  deems enough t o i nvest i gat e"  

pot ent i al  har m t o wat er s of  t he st at e.   I d. ,  ¶31.   The cour t  of  

appeal s concl uded t hat ,  " cer t ai nl y,  ' sc i ent i f i c  evi dence'  

suggest i ng an adver se [ ef f ect  on]  wat er s of  t he st at e shoul d be 

enough t o war r ant  f ur t her ,  i ndependent  i nvest i gat i on. "   I d.   

¶20 The cour t  of  appeal s expl ai ned how ci t i zens may 

pr esent  evi dence t o t he DNR t o t r i gger  i t s dut y t o consi der  t he 

ef f ect s of  a pr oposed hi gh capaci t y wel l  on wat er s of  t he st at e.   

I d. ,  ¶¶32- 34.   Fi r st ,  c i t i zens may pr esent  " t he i nf or mat i on t o 
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t he per mi t  deci si on maker s whi l e t he per mi t  pr ocess i s ongoi ng. "   

I d. ,  ¶32.   Second,  " i f  t he per mi t  has al r eady been gr ant ed,  [ a 

par t y may]  r equest [ ]  a cont est ed case hear i ng and,  at  t hi s 

hear i ng,  pr esent  t he i nf or mat i on. "   I d.   Thi r d,  c i t i zens may 

" pet i t i on f or  j udi c i al  r evi ew af t er  t he DNR has i ssued t he 

per mi t . "   I d.   Bef or e a c i r cui t  cour t ,  however ,  c i t i zens may 

pr esent  evi dence onl y i f  t he c i r cui t  cour t ,  i n i t s di scr et i on,  

gr ant s a mot i on t o suppl ement  t he r ecor d on r evi ew upon f i ndi ng 

t hat  t he evi dence i s mat er i al  and t her e wer e good r easons f or  

f ai l i ng t o pr esent  i t  t o t he agency.   I d. ,  ¶32 n. 14;  see Wi s.  

St at .  § 227. 56( 1) .     

¶21 The cour t  of  appeal s concl uded t hat ,  whi l e t he 

conser vanci es di d not  use any of  t he above met hods,  t hey di d 

pr ovi de evi dence t o t he DNR suggest i ng t hat  Wel l  No.  7 woul d 

har m wat er s of  t he st at e by submi t t i ng t he Naut a af f i davi t  t o 

t he DNR' s i n- house at t or ney,  who was i nvol ved i n t he l i t i gat i on 

of  bot h per mi t s.   Lake Beul ah Mgmt .  Di st .  v.  DNR,  327 

Wi s.  2d 222,  ¶¶34- 35.   Under  t he pr i nci pl es of  at t or ney- cl i ent  

i mput at i on,  t he cour t  of  appeal s  r easoned t hat  any i nf or mat i on 

t hat  t he DNR' s at t or ney had r egar di ng t hese per mi t s whi l e t he 

2005 per mi t  appl i cat i on was under  r evi ew woul d be i mput ed t o t he 

DNR deci s i on maker s. 25  I d. ,  ¶¶36- 38.   The cour t  of  appeal s hel d 
                                                 

25 The cour t  of  appeal s di d not  speci f y who t he DNR deci s i on 
maker s f or  t he 2005 per mi t  wer e,  and t he r ecor d on r evi ew 
appear s s i l ent  as t o t hat  poi nt ;  nor  di d t he DNR def i ne t hat  
t er m.   The cour t  of  appeal s '  anal ysi s assumes,  however ,  t hat  t he 
deci s i on maker s di d not  i ncl ude t he DNR' s at t or ney t o whom t he 
conser vanci es submi t t ed t he Naut a af f i davi t .   See Lake Beul ah 
Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶34- 38.  
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t hat  t he DNR had t hi s evi dence when deci di ng whet her  t o i ssue 

t he 2005 per mi t ,  whi ch t r i gger ed t he DNR' s dut y t o consi der  t he 

i mpact  of  Wel l  No.  7 on Lake Beul ah.   I d. ,  ¶39.   Thus,  t he cour t  

of  appeal s r ever sed and r emanded t o t he c i r cui t  cour t  " wi t h 

di r ect i ons t o,  i n t ur n,  r emand t hi s case t o t he DNR so t hat  i t  

may consi der  t he Naut a af f i davi t  and any ot her  i nf or mat i on t he 

agency had per t i nent  t o Wel l  [ No.  7]  bef or e i t  i ssued t he 2005 

[ per mi t ] . "   I d.  

¶22 The Vi l l age pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We f i r st  exami ne t he scope of  t he DNR' s aut hor i t y and 

dut y under  t he publ i c t r ust  doct r i ne and Wi s.  St at .  ch.  281 t o 

consi der  t he env i r onment al  ef f ect s of  a pr oposed hi gh capaci t y  

wel l  on wat er s of  t he st at e bef or e i ssui ng a per mi t .   We t hen 

exami ne whet her  t he DNR' s deci s i on t o i ssue t he 2005 per mi t  

compl i ed wi t h i t s dut y and al l  ot her  st at ut or y r equi r ement s.    

I I .  ANALYSI S 

 ¶23 The quest i on of  t he scope of  an agency' s aut hor i t y 

r equi r es t he i nt er pr et at i on of  r el evant  st at ut es,  whi ch pr esent s  

a quest i on of  l aw,  whi ch we r evi ew de novo.   Ander sen v.  Dep' t  

of  Nat ur al  Res. ,  2011 WI  19,  ¶25,  332 Wi s.  2d 41,  796 N. W. 2d 1.   

We af f or d one of  t hr ee l evel s of  def er ence t o an agency' s 

i nt er pr et at i on of  a st at ut e:  gr eat  wei ght ,  due wei ght ,  or  no 

def er ence.   I d. ,  ¶26.   When i nt er pr et i ng t he scope of  an 

agency' s aut hor i t y conf er r ed by st at ut e,  we gi ve no def er ence t o 

t he agency' s i nt er pr et at i on of  i t s  own aut hor i t y.   I d. ,  ¶25.   

Because agenci es ar e cr eat ur es of  st at ut e,  t hey have " onl y t hose 

power s as ar e expr essl y conf er r ed or  necessar i l y  i mpl i ed f r om 
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t he st at ut or y pr ovi s i ons under  whi ch [ t hey]  oper at e[ ] . "   Br own 

Cnt y.  v.  Dep' t  of  Heal t h & Soc.  Ser vs. ,  103 Wi s.  2d 37,  43,  307 

N. W. 2d 247 ( 1981) .  

 ¶24 When i nt er pr et i ng a st at ut e,  we begi n by exami ni ng t he 

l anguage of  t he st at ut e,  and our  anal ysi s ends t her e i f  t he 

meani ng i s pl ai n.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

St at ut or y l anguage i s i nt er pr et ed " i n r el at i on t o t he l anguage 

of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   Thi s i ncl udes 

" t he scope,  cont ext ,  and pur pose"  of  t he st at ut e i f  i t  i s  

evi dent  f r om t he st at ut or y l anguage.   I d. ,  ¶¶48- 49.   I f  our  

i nt er pr et at i on " y i el ds a pl ai n,  c l ear  st at ut or y meani ng, "  t hen 

t he st at ut e i s unambi guous and we need not  r esor t  t o ot her  

sour ces,  such as l egi s l at i ve hi s t or y,  t o ai d our  i nt er pr et at i on.   

I d. ,  ¶46.  

 ¶25 Upon r esol v i ng t he scope of  t he DNR' s aut hor i t y and 

dut y,  we r each t he under l y i ng di sput e,  whi ch cent er s on t he 

val i di t y of  DNR' s deci s i on t o i ssue t he 2005 per mi t .   " When an 

appeal  i s  t aken f r om a ci r cui t  cour t  or der  r evi ewi ng an agency 

deci s i on,  we r evi ew t he deci s i on of  t he agency,  not  t he c i r cui t  

cour t . "   Hi l t on ex r el .  Pages Homeowner s'  Ass' n v.  Dep' t  of  

Nat ur al  Res. ,  2006 WI  84,  ¶15,  293 Wi s.  2d 1,  717 N. W. 2d 166.    

¶26 A l egal  chal l enge t o an agency deci s i on i s gover ned by 

Wi s.  St at .  ch.  227 and i s l i mi t ed t o t he r ecor d on r evi ew.   Wi s.  

St at .  § 227. 57( 1) ;  Cl ean Wi s. ,  I nc.  v.  Pub.  Ser v.  Comm' n,  2005 

WI  93,  ¶¶35- 36,  282 Wi s.  2d 250,  700 N. W. 2d 768.   We separ at el y  
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r evi ew " di sput ed i ssues of  agency pr ocedur e,  i nt er pr et at i ons of  

l aw,  [ and]  det er mi nat i ons of  f act  or  pol i cy wi t hi n t he agency' s 

exer ci se of  del egat ed di scr et i on. "   Wi s.  St at .  § 227. 57( 3) .   On 

mat t er s l ef t  t o an agency' s exer ci se of  di scr et i on,  we may not  

subst i t ut e our  j udgment  f or  t hat  of  t he agency and must  gi ve 

" due wei ght "  t o an agency' s " exper i ence,  t echni cal  compet ence,  

and speci al i zed knowl edge .  .  .  as wel l  as di scr et i onar y 

aut hor i t y conf er r ed upon i t . "   Wi s.  St at .  § 227. 57( 8) ,  ( 10) ;  

Bar nes v.  Dep' t  of  Nat ur al  Res. ,  184 Wi s.  2d 645,  662,  516 

N. W. 2d 730 ( 1994) .   I f ,  however ,  we concl ude t hat  an " agency' s 

exer ci se of  di scr et i on i s out si de t he r ange of  di scr et i on 

del egat ed t o t he agency by l aw, "  we must  r ever se and r emand t he 

case t o t he agency.   Wi s.  St at .  § 227. 57( 8) .   " The cour t  must  

af f i r m t he DNR' s act i on unl ess i t  f i nds a gr ound f or  not  doi ng 

so. "   Bar nes,  184 Wi s.  2d at  661.  

A.  THE SCOPE OF THE DNR' S AUTHORI TY AND DUTY 

 ¶27 The f ocus of  t he conser vanci es'  chal l enge t o t he 2005 

per mi t  i s  t hei r  asser t i on t hat  t he DNR has bot h t he aut hor i t y 

and dut y t o consi der  t he i mpact  of  a pr oposed hi gh capaci t y wel l  

on wat er s of  t he st at e.   To a cer t ai n ext ent ,  t he DNR agr ees.   

The DNR asser t s t hat  i t  has t he aut hor i t y and a gener al  dut y t o 

consi der  t he i mpact s of  a pr oposed wel l  on wat er s of  t he st at e 

when deci di ng whet her  t o i ssue a per mi t  t hough i t  asser t s t hat  

t hi s dut y di d not  r equi r e t he DNR t o under t ake i t s own 

envi r onment al  anal ysi s or  t o deny t he per mi t  i n t hi s case.   The 

DNR and t he conser vanci es agr ee t hat  t hi s aut hor i t y and dut y 
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der i ves f r om bot h t he publ i c t r ust  doct r i ne and Wi s.  St at .  ch.  

281.    

 ¶28  Regar di ng t he publ i c t r ust  doct r i ne,  t hey ar gue t hat  

t he St at e has del egat ed i t s dut i es as t r ust ee of  publ i c t r ust  

r esour ces t o t he DNR,  and t hat  t hi s i mposes a dut y on t he DNR t o 

pr ot ect  navi gabl e wat er s.   Fur t her ,  t hey asser t  t hat  t he DNR' s 

aut hor i t y and dut y i s al so der i ved f r om Wi s.  St at .  § 281. 11 

set t i ng f or t h t he pur poses and pol i c i es of  t hat  subchapt er ,  and 

i n Wi s.  St at .  § 281. 12,  out l i ni ng t he DNR' s dut i es under  t hat  

subchapt er  t o pr ot ect  and pr eser ve wat er s of  t he st at e.   They 

asser t  t hat  not hi ng i n t he mor e speci f i c  st at ut or y st andar ds f or  

hi gh capaci t y wel l s i n Wi s.  St at .  § 281. 34 and § 281. 35 r evokes 

t hi s br oad gr ant  of  aut hor i t y or  l i mi t s t he DNR' s dut y under  t he 

publ i c t r ust  doct r i ne.   They not e t hat  t he Vi l l age' s nar r ow 

i nt er pr et at i on of  t he DNR' s aut hor i t y woul d l ead t o an absur d 

r esul t  wher e t he DNR knew a pr oposed hi gh capaci t y wel l  woul d 

cause har m t o wat er s of  t he st at e but  had t o i ssue t he per mi t  

and wai t  t o pur sue r emedi es unt i l  af t er  t he har m occur r ed.   The 

DNR asser t s t hat  af t er - t he- f act  r emedi es woul d not  be suf f i c i ent  

t o pr ot ect  publ i c t r ust  r esour ces.   Fi nal l y,  t he DNR adds,  i n 

r esponse t o t he Vi l l age' s ar gument  t o t he cont r ar y,  t hat  t he 

DNR' s l ong hi st or y of  conduct i ng publ i c t r ust  anal yses pr ovi des 

suf f i c i ent  st andar ds and gui dance f or  per mi t ees.  

¶29 The Vi l l age ar gues t hat  t he DNR does not  have t he 

aut hor i t y t o consi der  t he ef f ect  of  a pr oposed hi gh capaci t y 

wel l  on wat er s of  t he st at e or  t o r ej ect  a wel l  per mi t  

appl i cat i on because of  such concer ns.   The Vi l l age asser t s t hat  
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t he speci f i c  st at ut or y scheme set  f or t h i n Wi s.  St at .  § 281. 34 

and § 281. 35 ci r cumscr i bes t he DNR' s aut hor i t y t o conduct  

envi r onment al  r evi ews and l i mi t s  i t  t o onl y t hose pr oposed hi gh 

capaci t y wel l s speci f i cal l y enumer at ed i n t he st at ut e ( whi ch do 

not  i ncl ude Wel l  No.  7) :  cer t ai n wel l s wi t h a capaci t y of  

bet ween 100, 000 and 2, 000, 000 gpd and al l  wel l s wi t h a capaci t y 

of  over  2, 000, 000 gpd.   The Vi l l age ar gues t hat  t he l egi s l at i ve 

hi st or y of  Wi s.  St at .  § 281. 34 and § 281. 35 i ndi cat es t hat  t hi s 

st at ut or y scheme evi nces a del i ber at e l egi s l at i ve choi ce t o 

l i mi t  t he DNR' s aut hor i t y.   The Vi l l age asser t s t hat  t hi s 

speci f i c ,  l i mi t ed gr ant  of  aut hor i t y cannot  be super seded by t he 

publ i c t r ust  doct r i ne or  t he gener al  pol i cy pr ovi s i ons i n Wi s.  

St at .  § 281. 11 and § 281. 12.   The Vi l l age ar gues t hat  

i nt er pr et i ng t he DNR' s aut hor i t y so br oadl y woul d cr eat e a 

per mi t  syst em wi t hout  c l ear  st andar ds and woul d pr ovi de no 

gui dance f or  per mi t  appl i cant s.   The Vi l l age not es t hat  concer ns 

about  t he envi r onment al  i mpact s of  hi gh capaci t y wel l s may be 

addr essed t hr ough ( 1)  t he DNR' s enf or cement  aut hor i t y under  ch.  

30,  ( 2)  t he St at e' s aut hor i t y t o addr ess nui sance condi t i ons 

caused by excessi ve wat er  wi t hdr awal s,  and ( 3)  c i t i zen nui sance 

act i ons. 26   

                                                 
26 The Vi l l age al so asser t s t hat  t he cour t  of  appeal s 

deci s i on r ai ses separ at i on of  power s concer ns because,  accor di ng 
t o t he Vi l l age,  t he deci s i on " has ef f ect i vel y added wor ds"  t o 
t he st at ut e and abr ogat ed l egi s l at i ve pol i cy choi ces.   We 
di sagr ee wi t h t he Vi l l age' s char act er i zat i on of  t he cour t  of  
appeal s deci s i on i n t hat  r egar d,  and because t hi s ar gument  i s 
i nadequat el y devel oped,  we do not  addr ess i t  f ur t her .   See St at e 
v.  Johnson,  2009 WI  57,  ¶71,  318 Wi s.  2d 21,  767 N. W. 2d 207.   
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¶30 I t  i s  undi sput ed t hat  Lake Beul ah i s a navi gabl e 

wat er .   Thus,  we begi n our  anal ysi s wi t h t he appl i cabi l i t y  of  

t he publ i c t r ust  doct r i ne t o t he DNR' s r egul at i on of  hi gh 

capaci t y wel l s because " [ w] hen consi der i ng act i ons t hat  af f ect  

navi gabl e wat er s i n t he st at e,  one must  st ar t  wi t h t he publ i c 

t r ust  doct r i ne,  r oot ed i n Ar t i c l e I X,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on. "   Hi l t on,  293 Wi s.  2d 1,  ¶18.   Whi l e or i gi nal l y 

der i ved f r om t he Nor t hwest  Or di nance,  t he publ i c t r ust  doct r i ne 

emanat es f r om t he f ol l owi ng pr ovi s i on of  t he Wi sconsi n 

Const i t ut i on:  " [ T] he r i ver  Mi ssi ssi ppi  and t he navi gabl e wat er s  

l eadi ng i nt o t he Mi ssi ssi ppi  and St .  Lawr ence,  and t he car r y i ng 

pl aces bet ween t he same,  shal l  be common hi ghways and f or ever  

f r ee. "   Wi s.  Const .  ar t .  I X,  § 1.   

¶31 Thi s cour t  has l ong conf i r med t he ongoi ng st r engt h and 

vi t al i t y  of  t he St at e' s dut y under  t he publ i c t r ust  doct r i ne t o 

pr ot ect  our  val uabl e wat er  r esour ces.   I n Di ana Shoot i ng Cl ub v.  

Hust i ng,  we expl ai ned t he i mpor t ance of  a br oad i nt er pr et at i on 

and vi gor ous enf or cement  of  t he publ i c t r ust  doct r i ne:  

The wi sdom of  t he pol i cy whi ch,  i n t he or gani c l aws of  
our  st at e,  st eadf ast l y and car ef ul l y pr eser ved t o t he 
peopl e t he f ul l  and f r ee use of  publ i c wat er s cannot  
be quest i oned.   Nor  shoul d i t  be l i mi t ed or  cur t ai l ed 
by nar r ow const r uct i ons.   I t  shoul d be i nt er pr et ed i n 
t he br oad and benef i cent  spi r i t  t hat  gave r i se t o i t  
i n or der  t hat  t he peopl e may f ul l y enj oy t he i nt ended 
benef i t s.   Navi gabl e wat er s ar e publ i c wat er s,  and as 
such t hey shoul d enur e t o t he benef i t  of  t he publ i c.  

156 Wi s.  261,  271,  145 N. W.  816 ( 1914) .  

We r eaf f i r med t hi s maxi m i n Muench v.  Publ i c Ser vi ce Commi ssi on 

i n our  exami nat i on of  t he hi st or y and evol ut i on of  t he publ i c 



No.  2008AP3170   

 

20 
 

t r ust  doct r i ne,  whi ch i ndi cat ed a " t r end t o ext end and pr ot ect  

t he r i ght s of  t he publ i c t o t he r ecr eat i onal  enj oyment  of  t he 

navi gabl e wat er s of  t he st at e. "   261 Wi s.  492,  499- 508,  53 

N. W. 2d 514 ( 1952) .   We have f ur t her  expl ai ned,  " The t r ust  

doct r i ne i s not  a nar r ow or  cr abbed concept  of  l akes and 

st r eams.   I t  appr eci at es such bodi es of  wat er  as mor e t han 

ar t er i es f or  wat er bor ne t r af f i c . "   Menzer  v.  Vi l l .  of  El khar t  

Lake,  51 Wi s.  2d 70,  82,  186 N. W. 2d 290 ( 1971) .   

¶32 Fr om t hi s f undament al  t enet  of  our  const i t ut i on,  t he 

St at e hol ds t he navi gabl e wat er s and t he beds under l y i ng t hose 

wat er s i n t r ust  f or  t he publ i c.   Hi l t on,  293 Wi s.  2d 1,  ¶18;  

ABKA Lt d.  P' shi p v.  Wi s.  Dep' t  of  Nat ur al  Res. ,  2002 WI  106,  

¶¶11- 12,  255 Wi s.  2d 486,  648 N. W. 2d 854;  Wi s.  Envt l .  Decade,  

I nc.  v.  Dep' t  of  Nat ur al  Res.  ( DNR) ,  85 Wi s.  2d 518,  526,  271 

N. W. 2d 69 ( 1978) .   " Thi s ' publ i c  t r ust '  dut y r equi r es t he st at e 

not  onl y t o pr omot e navi gat i on but  al so t o pr ot ect  and pr eser ve 

i t s wat er s f or  f i shi ng,  hunt i ng,  r ecr eat i on,  and sceni c beaut y.   

The st at e' s r esponsi bi l i t y  i n t he ar ea has l ong been 

acknowl edged. "   Wi s.  Envt l .  Decade v.  DNR,  85 Wi s.  2d at  526 

( i nt er nal  c i t at i ons omi t t ed) .    

¶33 Whi l e i t  i s  pr i mar i l y t he St at e' s dut y t o pr ot ect  and 

pr eser ve t hese r esour ces,  " [ i ] n f ur t her ance of  t he st at e' s 

af f i r mat i ve obl i gat i ons as t r ust ee of  navi gabl e wat er s,  t he 

l egi s l at ur e has del egat ed subst ant i al  aut hor i t y over  wat er  

management  mat t er s t o t he DNR.   The dut i es of  t he DNR ar e 

compr ehensi ve,  and i t s r ol e i n pr ot ect i ng st at e wat er s i s 

c l ear l y domi nant . "   I d.  at  527;  see al so Hi l t on,  293 Wi s.  2d 1,  
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¶20;  ABKA Lt d.  P' shi p,  255 Wi s.  2d 486,  ¶12 ( " The l egi s l at ur e 

has del egat ed t o t he DNR br oad aut hor i t y t o r egul at e under  t he 

publ i c t r ust  doct r i ne and t o admi ni st er  ch.  30. " ) .    

¶34 Par t i cul ar l y r el evant  t o t hi s case,  and suppor t i ng t he 

DNR' s expansi ve dut y i n t hi s r egar d,  t he Wi sconsi n' s 

Envi r onment al  Decade v.  DNR cour t  c i t ed sever al  chapt er s of  t he 

st at ut es,  whi ch char ge t he DNR wi t h managi ng wat er  r esour ces,  

and concl uded t hat  t hose st at ut es act  as t he St at e' s del egat i on 

of  i t s  publ i c t r ust  dut i es t o t he DNR.   85 Wi s.  2d at  527- 28 

( c i t i ng Wi s.  St at .  chs.  29,  30,  31,  33,  144 ( 1977) ) .   Thi s cour t  

f ur t her  concl uded t hat  Wi s.  St at .  § 144. 025( 1) ,  ( 2)  ( 1977) ,  

whi ch pr ovi des near l y i dent i cal  l anguage t o t hat  cur r ent l y i n 

Wi s.  St at .  § 281. 11 and § 281. 12,  ser ved as a l egi s l at i ve 

del egat i on of  t he St at e' s publ i c t r ust  dut i es t o t he DNR,  

speci f i cal l y r egar di ng i t s aut hor i t y t o consi der  t he publ i c 

t r ust  when r egul at i ng t he chemi cal  t r eat ment  of  aquat i c weeds 

and al gae.   Wi s.  Envt l .  Decade v.  DNR,  85 Wi s.  2d at  527- 28.   

Si mi l ar l y,  we concl ude t hat ,  t hr ough Wi s.  St at .  § 281. 11 and 

§ 281. 12,  t he l egi s l at ur e has del egat ed t he St at e' s publ i c t r ust  

dut i es t o t he DNR i n t he cont ext  of  i t s  r egul at i on of  hi gh 

capaci t y wel l s and t hei r  pot ent i al  ef f ect  on navi gabl e wat er s 

such as Lake Beul ah.   Af t er  exami ni ng t he r ol e of  t he publ i c 

t r ust  doct r i ne,  we t ur n t o t he l anguage of  t he r el evant  

st at ut es.  

¶35 The st at ut or y scheme gover ni ng hi gh capaci t y wel l s,  i n 

subchapt er  I I  of  Wi s.  St at .  ch.  281,  combi nes t he DNR' s 

over ar chi ng aut hor i t y and dut y t o manage and pr eser ve wat er s of  
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t he st at e wi t h cer t ai n speci f i c ,  mi ni mum st at ut or y r equi r ement s.   

Wi sconsi n St at .  § 281. 11 pr ovi des:  

The depar t ment  shal l  ser ve as t he cent r al  uni t  of  
st at e gover nment  t o pr ot ect ,  mai nt ai n and i mpr ove t he 
qual i t y and management  of  t he wat er s of  t he s t at e,  
gr ound and sur f ace,  publ i c and pr i vat e.  .  .  .  The 
pur pose of  t hi s subchapt er  i s t o gr ant  necessar y 
power s and t o or gani ze a compr ehensi ve pr ogr am under  a 
s i ngl e st at e agency f or  t he enhancement  of  t he qual i t y 
management  and pr ot ect i on of  al l  wat er s of  t he st at e,  
gr ound and sur f ace,  publ i c and pr i vat e.   To t he end 
t hat  t hese vi t al  pur poses may be accompl i shed,  t hi s 
subchapt er  and al l  r ul es and or der s pr omul gat ed under  
t hi s subchapt er  shal l  be l i ber al l y const r ued i n f avor  
of  t he pol i cy obj ect i ves set  f or t h i n t hi s subchapt er .  

Wi sconsi n St at .  § 281. 12( 1)  f ur t her  set s f or t h t he DNR' s power s 

and dut i es under  subsect i on I I  of  Wi s.  St at .  ch.  281,  " The 

depar t ment  shal l  have gener al  super vi s i on and cont r ol  over  t he 

wat er s of  t he st at e.   I t  shal l  car r y out  t he pl anni ng,  

management  and r egul at or y pr ogr ams necessar y f or  i mpl ement i ng 

t he pol i cy and pur pose of  t hi s chapt er . "    

 ¶36 I n subchapt er  I I  of  Wi s.  St at .  ch.  281,  t he 

l egi s l at ur e has f ur t her  di r ect ed t he DNR t o r egul at e hi gh 

capaci t y wel l s.   Wi s.  St at .  §§ 281. 34- 281. 35.   A hi gh capaci t y 

wel l  i s  one t hat  " has a capaci t y of  mor e t han 100, 000 [ gpd] . "   

Wi s.  St at .  § 281. 34( 1) ( b) .   The owner  of  a pr oposed hi gh 

capaci t y wel l  must  " appl y t o t he [ DNR]  f or  appr oval  bef or e 

const r uct i on of  a hi gh capaci t y wel l  begi ns. " 27  Wi s.  St at .  

                                                 
27 The owner  of  a wel l  t hat  i s  not  a hi gh capaci t y wel l ,  

i . e. ,  one wi t h a capaci t y of  l ess t han 100, 000 gpd,  must  " not i f y  
t he [ DNR]  of  t he l ocat i on of  [ t he]  wel l  .  .  .  bef or e 
const r uct i on of  t he wel l  begi ns. "   Wi s.  St at .  § 281. 34( 1) ( b) ,  
( 3) ( a) .  
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§ 281. 34( 2) .   Whi l e t he st at ut es r ef er  t o t he DNR' s " appr oval "  

of  a pr oposed hi gh capaci t y wel l ,  t he DNR' s " appr oval "  of  a wel l  

i s  act ual l y i t s deci s i on t o i ssue a per mi t ,  and we r ef er  t o i t  

as such her ei n.      

¶37 For  wel l s wi t h a capaci t y  of  bet ween 100, 000 and 

2, 000, 000 gpd,  t he DNR must  r evi ew t he wel l  per mi t  appl i cat i on 

usi ng t he f or mal  envi r onment al  r evi ew pr ocess i n Wi s.  St at .  

§ 1. 11 f or  t hose wel l s ( 1)  " l ocat ed i n a gr oundwat er  pr ot ect i on 

ar ea, "  ( 2)  " wi t h a wat er  l oss of  mor e t han 95 per cent  of  t he 

amount  of  wat er  wi t hdr awn, "  or  ( 3)  " t hat  may have a s i gni f i cant  

envi r onment al  i mpact  on a spr i ng. "   Wi s.  St at .  § 281. 34( 4) ( a) .   

For  cer t ai n wel l s i n t he above cat egor i es,  dependi ng upon t he 

DNR' s concl usi ons i n t he envi r onment al  r evi ew pr ocess,  t he DNR 

may i ssue a per mi t ,  may deny a per mi t ,  or  may i ssue a per mi t  

wi t h condi t i ons t o " ensur e t hat  t he .  .  .  wel l  does not  cause 

si gni f i cant  envi r onment al  i mpact , "  or ,  i n t he case of  a publ i c 

ut i l i t y  wel l ,  t o " ensur e t hat  t he envi r onment al  i mpact  of  t he 

wel l  i s  bal anced by t he publ i c benef i t  of  t he wel l  r el at ed t o 

publ i c heal t h and saf et y. "   See Wi s.  St at .  § 281. 34( 5) ( b) - ( d) .   

 ¶38 For  wel l s wi t h a capaci t y of  mor e t han 2, 000, 000 gpd,  

t he l egi s l at ur e has i mposed si gni f i cant  addi t i onal  r equi r ement s.   

Wi s.  St at .  § 281. 35( 4) ( b) ,  ( 5) .   Bef or e i ssui ng a per mi t  f or  

such a wel l ,  t he DNR must  det er mi ne,  among ot her  t hi ngs,  t hat  

" no publ i c wat er  r i ght s i n navi gabl e wat er s wi l l  be adver sel y 

af f ect ed[ , ]  .  .  .  t he pr oposed wi t hdr awal  and uses wi l l  not  have 

a s i gni f i cant  adver se i mpact  on t he envi r onment  and 

ecosyst em[ , ]  .  .  .  [ or ]  a s i gni f i cant  det r i ment al  ef f ect  on t he 
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quant i t y and qual i t y of  t he wat er s of  t he st at e. "   Wi s.  St at .  

§ 281. 35( 5) ( d) .    

¶39 We concl ude t hat ,  t hr ough Wi s.  St at .  ch.  281,  t he 

l egi s l at ur e has expl i c i t l y  pr ovi ded t he DNR wi t h t he br oad 

aut hor i t y and a gener al  dut y, 28 i n par t  t hr ough i t s del egat i on of  

t he St at e' s publ i c t r ust  obl i gat i ons,  t o manage,  pr ot ect ,  and 

mai nt ai n wat er s of  t he st at e. 29  Wi s.  St at .  §§ 281. 11,  281. 12;  

see al so Wi s.  Envt l .  Decade v.  DNR,  85 Wi s.  2d at  527- 28.   

Speci f i cal l y,  f or  al l  pr oposed hi gh capaci t y wel l s,  t he 

l egi s l at ur e has expr essl y gr ant ed t he DNR t he aut hor i t y and a 

gener al  dut y t o r evi ew al l  per mi t  appl i cat i ons and t o deci de 

whet her  t o i ssue t he per mi t ,  t o i ssue t he per mi t  wi t h 

condi t i ons,  or  t o deny t he appl i cat i on. 30  Wi s.  St at .  

                                                 
28 We use " gener al  dut y"  t o descr i be t he DNR' s br oad 

obl i gat i on t o pr ot ect  wat er s of  t he st at e,  whi ch does not  demand 
t he DNR t o t ake any par t i cul ar  act i on unl ess t hat  dut y i s 
t r i gger ed by a pr oposed hi gh capaci t y wel l  per mi t  appl i cat i on.   
Under  t hi s gener al  dut y,  t he DNR i s r equi r ed t o consi der  t he 
i mpact  of  a pr oposed hi gh capaci t y wel l  on wat er s of  t he st at e 
onl y i f  t he DNR deci s i on maker s ar e pr esent ed wi t h suf f i c i ent  
concr et e,  sci ent i f i c  evi dence t hat  t he pr oposed wel l  poses 
pot ent i al  har m t o wat er s of  t he st at e.   See i nf r a ¶¶44- 46.  

29 Because t he DNR' s aut hor i t y and gener al  dut y der i ve f r om 
bot h t he publ i c t r ust  doct r i ne,  whi ch pr ot ect s navi gabl e wat er s,  
and Wi s.  St at .  ch.  281,  whi ch pr ot ect s wat er s of  t he st at e,  we 
r ef er  t o t he DNR' s aut hor i t y and gener al  dut y i n r egar d t o 
wat er s of  t he st at e,  whi ch encompasses bot h.   See Wi s.  St at .  
§§ 281. 01( 18) ,  281. 11,  281. 12;  see al so Wi s.  Envt l .  Decade v.  
DNR,  85 Wi s.  2d at  526- 27.  

30 Whet her  t he DNR has t he aut hor i t y t o consi der  t he 
envi r onment al  i mpact  of  pr oposed wel l s wi t h a capaci t y of  l ess 
t han 100, 000 gpd,  f or  whi ch onl y  not i f i cat i on,  under  Wi s.  St at .  
§ 281. 34( 3) ,  i s  r equi r ed,  i s not  bef or e t hi s cour t ,  and t hus we 
do not  deci de t hat  i ssue.  
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§§ 281. 34( 2) ,  ( 4) - ( 5) ,  281. 35( 4) ( b) ,  ( 5) .   The hi gh capaci t y 

wel l  per mi t t i ng f r amewor k al ong wi t h t he DNR' s aut hor i t y and 

gener al  dut y t o pr eser ve wat er s of  t he st at e pr ovi des t he DNR 

wi t h t he di scr et i on t o under t ake t he r evi ew i t  deems necessar y 

f or  al l  pr oposed hi gh capaci t y wel l s,  i ncl udi ng t he aut hor i t y 

and a gener al  dut y t o consi der  t he envi r onment al  i mpact  of  a 

pr oposed hi gh capaci t y wel l  on wat er s of  t he st at e. 31    

                                                 
31 Our  concl usi on i s not  af f ect ed by t he ar gument  advanced 

by t he Gr eat  Lakes Legal  Foundat i on ( GLLF)  i n a l et t er  r ecent l y 
submi t t ed on behal f  of  t he ami ci  Dai r y Busi ness Associ at i on,  
Wi sconsi n Manuf act ur er s & Commer ce,  I nc. ,  Wi sconsi n Paper  
Counci l ,  I nc. ,  and Mi dwest  Food Pr ocessor s Associ at i on,  I nc.   I n 
i t s l et t er ,  t he GLLF asser t s t hat  2011 Wi sconsi n Act  21,  enact ed 
on May 23,  2011,  f ur t her  c i r cumscr i bes t he DNR' s aut hor i t y t o 
consi der  envi r onment al  har m under  Wi s.  St at .  ch.  281.   The GLLF 
r el i es on Wi s.  St at .  § 227. 10( 2m) ——" No agency may i mpl ement  or  
enf or ce any st andar d,  r equi r ement ,  or  t hr eshol d,  i ncl udi ng a 
t er m or  condi t i on of  any l i cense i ssued by t he agency,  unl ess 
t hat  st andar d,  r equi r ement ,  or  t hr eshol d i s expl i c i t l y  r equi r ed 
or  expl i c i t l y  per mi t t ed by st at ut e .  .  .  . " ——and Wi s.  St at .  
§ 227. 11( 2) ( a) ——l i mi t i ng an agency' s r ul e- maki ng aut hor i t y t o 
t hat  " expl i c i t l y  conf er r ed on t he agency by t he l egi s l at ur e, "  
not  i ncl udi ng any " st at ement  or  decl ar at i on of  l egi s l at i ve 
i nt ent ,  pur pose,  f i ndi ngs,  or  pol i cy, "  or  " t he agency' s gener al  
power s or  dut i es. "  

None of  t he par t i es ar gues t hat  t he amendment s t o Wi s.  
St at .  ch.  227 i n 2011 Wi sconsi n Act  21 af f ect  t he DNR' s 
aut hor i t y i n t hi s case.   The DNR r esponds t hat  Wi s.  St at .  ch.  
281 does expl i c i t l y  conf er  aut hor i t y upon t he DNR t o consi der  
pot ent i al  envi r onment al  har m pr esent ed by a pr oposed hi gh 
capaci t y wel l .   The conser vanci es agr ee.   The Vi l l age mai nt ai ns 
t hat  t he DNR l acks such aut hor i t y under  Wi s.  St at .  ch.  281 but  
st at es t hat  " Wi s.  St at .  § 227. 10( 2m)  does not  change t he l aw as 
i t  r el at es t o t he aut hor i t y of  t he [ DNR]  t o i ssue hi gh capaci t y 
wel l  appr oval s under  Wi s.  St at .  § 281. 34. "   We agr ee wi t h t he 
par t i es t hat  2011 Wi sconsi n Act  21 does not  af f ect  our  anal ysi s 
i n t hi s case.   Ther ef or e,  we do not  addr ess t hi s st at ut or y 
change any f ur t her .   
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¶40 The par t i es agr ee t hat  t her e i s no r equi r ement  ei t her  

f or  t he f or mal  envi r onment al  r evi ew i n Wi s.  St at .  § 281. 34( 4)  

nor  f or  t he det ai l ed envi r onment al  f i ndi ngs i n Wi s.  St at .  

§ 281. 35( 5)  f or  Wel l  No.  7 because i t  has a capaci t y of  

1, 400, 000 gpd and does not  f al l  i nt o any of  t he speci al  

cat egor i es i n Wi s.  St at .  § 281. 34( 4)  f or  whi ch f or mal  

envi r onment al  r evi ew i s r equi r ed.   However ,  t he Vi l l age ar gues 

t hat  t he " gr aduat ed per mi t  f r amewor k"  i n Wi s.  St at .  § 281. 34 and 

§ 281. 35 l i mi t s t he DNR' s aut hor i t y t o consi der  envi r onment al  

concer ns t o onl y  t hose wel l s f or  whi ch mi ni mum r evi ew st andar ds 

ar e pr escr i bed.   The Vi l l age' s i nt er pr et at i on of  t he hi gh 

capaci t y wel l  st at ut es woul d r equi r e t he DNR t o i ssue a per mi t  

when t he mi ni mum st at ut or y r equi r ement s ar e met .     

¶41 To t he cont r ar y,  t her e i s not hi ng i n ei t her  Wi s.  St at .  

§ 281. 34 or  § 281. 35 t hat  l i mi t s t he DNR' s aut hor i t y t o consi der  

t he envi r onment al  i mpact s of  a pr oposed hi gh capaci t y wel l ,  nor  

i s t her e any l anguage i n subchapt er  I I  of  Wi s.  St at .  ch.  281 

t hat  r equi r es t he DNR t o i ssue a per mi t  f or  a wel l  i f  t he 

st at ut or y r equi r ement s ar e met  and no f or mal  r ev i ew or  f i ndi ngs 

ar e r equi r ed.    

¶42 I ndeed,  t he Vi l l age' s i nt er pr et at i on conf l i c t s wi t h 

t he per mi ssi ve l anguage i n t he st at ut es,  whi ch al l ow t he DNR t o 

exer ci se i t s di scr et i on when deci di ng whet her  t o i ssue a 
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per mi t . 32  The l egi s l at ur e can,  and i n ot her  cont ext s does,  

mandat e t hat  t he DNR i ssue a per mi t  when cer t ai n r equi r ement s 

ar e met , 33 but  t he l egi s l at ur e has not  done so f or  hi gh capaci t y  

wel l  per mi t s.   Fi ndi ng no l anguage expr ess l y r evoki ng or  

l i mi t i ng t he DNR' s aut hor i t y and gener al  dut y  t o pr ot ect  and 

manage wat er s of  t he st at e,  we concl ude t hat  t he DNR r et ai ns 

such aut hor i t y and gener al  dut y t o consi der  whet her  a pr oposed 

hi gh capaci t y wel l  may i mpact  wat er s of  t he st at e.   See e. g. ,  

Reut er  v.  Dep' t  of  Nat ur al  Res. ,  43 Wi s.  2d 272,  275- 78,  168 

N. W. 2d 860 ( 1969) ;  Mapl e Leaf  Far ms,  I nc.  v.  Dep' t  of  Nat ur al  

Res. ,  2001 WI  App 170,  ¶¶15- 27,  247 Wi s.  2d 96,  633 N. W. 2d 720.   

Thi s i nt er pr et at i on best  har moni zes al l  of  t he hi gh capaci t y 

wel l  st at ut es and avoi ds pot ent i al  conf l i c t s bet ween t he 

st at ut es and wi t h t he St at e' s del egat i on of  i t s  publ i c t r ust  

dut i es.   See Bear d v.  Lee Ent er s. ,  I nc. ,  225 Wi s.  2d 1,  15,  591 

N. W. 2d 156 ( 1999)  ( " Appar ent l y conf l i c t i ng pr ovi s i ons of  l aw 

                                                 
32 See,  e. g. ,  Wi s.  St at .  § 281. 34( 5)  ( pr ovi di ng i n t he 

" [ s] t andar ds and condi t i ons f or  appr oval "  t hat ,  f or  cer t ai n 
wel l s,  t he DNR " may not  [ i ssue a per mi t  f or ]  t he hi gh capaci t y  
wel l  unl ess"  cer t ai n condi t i ons ar e met  or  i ncl uded i n t he 
per mi t ,  but  not  r equi r i ng t he DNR t o i ssue t he per mi t  i f  t hose 
condi t i ons ar e met ) ;  § 281. 35( 5) ( d)  ( pr ovi di ng i n t he " [ g] r ounds 
f or  appr oval "  t hat  " [ b] ef or e [ i ssui ng a per mi t ] ,  t he [ DNR]  shal l  
det er mi ne al l  of  t he f ol l owi ng, "  i ncl udi ng cer t ai n envi r onment al  
f i ndi ngs but  not  mandat i ng per mi t  i ssuance i f  t he DNR does make 
such f i ndi ngs) .  

33 See,  e. g. ,  Wi s.  St at .  § 281. 346( 4s) ( d) 3.  ( pr ovi di ng t hat  
t he DNR " shal l  i ssue a not i ce of  cover age"  under  a gener al  
per mi t  f or  a wat er  wi t hdr awal  f r om t he Gr eat  Lakes basi n i f  
cer t ai n st at ut or y r equi r ement s ar e met ) ;  § 285. 62( 7)  ( pr ovi di ng 
t hat  t he DNR " shal l  i ssue t he oper at i on per mi t "  f or  a st at i onar y 
sour ce of  ai r  pol l ut i on i f  t he st at ut or y r equi r ement s ar e met ) .  
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shoul d be const r ued so as t o har moni ze t hem and t hus gi ve ef f ect  

t o t he l eadi ng i dea behi nd t he l aw. " ) .   

¶43 Cont r ar y t o t he Vi l l age' s ar gument ,  t hi s does not  

cr eat e a per mi t  syst em wi t hout  st andar ds.   The Vi l l age' s  

ar gument  i gnor es t he r eal i t y of  how t he DNR exer ci ses i t s 

aut hor i t y and compl i es wi t h i t s dut y wi t hi n t he st at ut or y 

st andar ds.   As wi t h many ot her  envi r onment al  st at ut es,  wi t hi n 

t he gener al  st at ut or y f r amewor k,  t he DNR ut i l i zes i t s exper t i se 

and exer ci ses i t s di scr et i on t o make what ,  by necessi t y,  ar e 

f act - speci f i c  det er mi nat i ons. 34  Gener al  st andar ds ar e common i n 

envi r onment al  st at ut es and ar e i ncl uded el sewher e i n t he hi gh 

capaci t y wel l  st at ut es.   See,  e. g. ,  Wi s.  St at .  § 281. 35( 5) ( d) 1.  

( r equi r i ng t he DNR t o make a f i ndi ng " [ t ] hat  no publ i c wat er  

r i ght s i n navi gabl e wat er s wi l l  be adver sel y af f ect ed"  bef or e 

i ssui ng a per mi t ) .   The f act  t hat  t hese ar e br oad st andar ds does 

not  make t hem non- exi st ent  ones.     

¶44 We concl ude t hat  t he meani ng of  t hese pr ovi s i ons i s 

c l ear :  t he DNR has t he aut hor i t y and a gener al  dut y t o consi der  

                                                 
34 Wi sconsi n cour t s r ecogni ze t hat  t he DNR i s  expect ed t o 

ut i l i ze i t s exper t i se and exper i ence t o appl y t he gener al  
st at ut or y f r amewor k t o each pr oposal .   Cl ean Wi s. ,  I nc.  v.  Pub.  
Ser v.  Comm' n,  2005 WI  93,  ¶168,  282 Wi s.  2d 250,  700 N. W. 2d 768 
( r ecogni z i ng " t he DNR' s speci al  exper t i se on envi r onment al  
mat t er s" ) ;  St at e ex r el .  Boehm v.  Dep' t  of  Nat ur al  Res. ,  174 
Wi s.  2d 657,  677,  497 N. W. 2d 445 ( 1993)  ( accor di ng def er ence t o 
t he DNR' s deci s i on because " t he DNR i s t he st at e agency 
possessi ng st af f ,  r esour ces,  and exper t i se i n envi r onment al  
mat t er s"  and i s i n t he best  posi t i on t o eval uat e envi r onment al  
i mpact s) .  
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pot ent i al  envi r onment al  har m t o wat er s of  t he st at e when 

r evi ewi ng a hi gh capaci t y wel l  per mi t  appl i cat i on. 35    

¶45 The DNR' s gener al  dut y cer t ai nl y does not  r equi r e t he 

DNR t o i nvest i gat e t he pot ent i al  envi r onment al  har m of  ever y 

hi gh capaci t y wel l  per mi t  appl i cat i on or  t o under t ake a f or mal  

envi r onment al  r evi ew f or  ever y appl i cat i on.   Such an 

i nt er pr et at i on woul d be i nconsi st ent  wi t h t he l egi s l at ur e' s 

deci s i on t o mandat e t hat  l evel  of  envi r onment al  r evi ew f or  onl y 

cer t ai n hi gh capaci t y wel l s.   Wi s.  St at .  §§ 281. 34( 4) ,  ( 5) ,  

281. 35( 5) ;  see al so Rusk Cnt y.  Ci t i zen Act i on Gr oup v.  Dep' t  of  

Nat ur al  Res. ,  203 Wi s.  2d 1,  8- 9,  552 N. W. 2d 110 ( Ct .  App.  

1996) .   

¶46 However ,  gi ven i t s gener al  dut y,  t he DNR i s  r equi r ed 

t o consi der  t he envi r onment al  i mpact  of  a pr oposed hi gh capaci t y 

wel l  when pr esent ed wi t h suf f i c i ent  concr et e,  sci ent i f i c  

evi dence of  pot ent i al  har m t o wat er s of  t he st at e.   Upon what  

evi dence,  and under  what  c i r cumst ances,  t hat  dut y i s t r i gger ed 

i s a hi ghl y f act - speci f i c  mat t er  t hat  depends upon t he 

i nf or mat i on submi t t ed by t he wel l  owner  i n t he wel l  per mi t  

                                                 
35 Because we concl ude t hat  t he pl ai n l anguage of  t he 

r el evant  st at ut or y pr ovi s i ons i s  c l ear ,  we need not  exami ne t he 
l egi s l at i ve hi st or y.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  
Dane Cnt y. ,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   
Addi t i onal l y,  we ar e not  per suaded by t he Vi l l age' s ar gument  
t hat  t he l egi s l at i ve hi st or y i ndi cat es t hat ,  by expandi ng t he 
mi ni mum envi r onment al  r evi ew r equi r ement s f or  cer t ai n hi gh 
capaci t y wel l s,  t he l egi s l at ur e i nt ended t o l i mi t  t he DNR' s 
aut hor i t y t o consi der  pot ent i al  envi r onment al  har m t o i t s r evi ew 
of  and deci s i on r egar di ng per mi t s f or  onl y t hose wel l s.   We 
f ur t her  r ej ect  t he Vi l l age' s ar gument  because i t  i s  cont r adi ct ed 
by t he pl ai n meani ng of  t he st at ut e.  
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appl i cat i on and any ot her  i nf or mat i on submi t t ed t o t he DNR 

deci s i on maker s whi l e t hey ar e r evi ewi ng t hat  per mi t  

appl i cat i on.   The DNR shoul d use bot h i t s exper t i se i n wat er  

r esour ces management  and i t s di scr et i on t o det er mi ne whet her  i t s  

dut y as t r ust ee of  publ i c t r ust  r esour ces i s i mpl i cat ed by a 

pr oposed hi gh capaci t y wel l  per mi t  appl i cat i on such t hat  i t  has 

an obl i gat i on t o consi der  envi r onment al  concer ns.   Thi s i s  

consi st ent  wi t h t he f act - speci f i c  det er mi nat i ons t hat  t he DNR 

of t en must  make t o compl y wi t h i t s obl i gat i ons under  ot her  

envi r onment al  st at ut es. 36   

¶47 The l i mi t ed r evi ew avai l abl e t o t hose who wi sh t o 

chal l enge t he DNR' s di scr et i onar y per mi t t i ng deci s i ons pr ovi des 

an addi t i onal  r est r i ct i on t hat  l i mi t s when a cour t  wi l l  hol d 

t hat  t he DNR' s dut y r equi r ed i t  t o t ake f ur t her  act i on when 

consi der i ng a par t i cul ar  hi gh capaci t y wel l  per mi t  appl i cat i on.   

As out l i ned i n gr eat er  det ai l  bel ow,  a l egal  chal l enge t o t he 

DNR' s deci s i on under  ch.  227 i s l i mi t ed t o t he r ecor d on r evi ew 

and i s def er ent i al  t o t he DNR' s exper t i se i n t hi s ar ea.   Thus,  

c i t i zens must  pr esent  any evi dence of  pot ent i al  har m t o t he 

agency bef or e t he deci s i on i s made or  r i sk l osi ng t he abi l i t y  t o 

chal l enge t he DNR' s di scr et i onar y deci s i on based on such 

evi dence.          

B.  APPLI CATI ON TO THI S CASE 

 ¶48 The conser vanci es ar gue t hat  t he DNR had a dut y t o 

consi der  pot ent i al  har m t o wat er s of  t he st at e i n t hi s case 

                                                 
36 See supr a ¶42 n. 30.  
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because t he conser vanci es pr ovi ded t he DNR wi t h concr et e,  

sci ent i f i c  evi dence showi ng pot ent i al  har m t o Lake Beul ah.   The 

conser vanci es asser t  t hat  t hey t r i gger ed t he DNR' s dut y by 

submi t t i ng t he Naut a af f i davi t , 37 whi ch t hey ar gue cont ai ned such 

evi dence,  t o t he DNR whi l e i t  was maki ng i t s deci s i on r egar di ng 

t he 2005 per mi t ,  and t hat  t he DNR vi ol at ed i t s dut y by not  

consi der i ng i t .   The conser vanci es not e t hat  on August  3,  2005,  

t he Vi l l age f or mal l y r equest ed an ext ensi on of  t he 2003 per mi t  

by submi t t i ng a l et t er  t o t he DNR' s i n- house at t or ney on t he 

2003 per mi t  chal l enge.   On August  4,  2005,  t he conser vanci es 

ser ved a mot i on f or  r econsi der at i on of  t he c i r cui t  cour t ' s  

deci s i on on t he 2003 per mi t  on t hat  same DNR at t or ney.   The 

Naut a af f i davi t  was at t ached.   The conser vanci es asser t  t hat  t he 

2005 per mi t  i s  i nval i d because t he DNR had t hi s  evi dence and was 

obl i gat ed t o consi der  i t  but  di d not  do so.     

¶49 They asser t  t hat  " t he ver y uni que f act ual  

c i r cumst ances"  coupl ed wi t h t he " compl ex pr ocedur al  hi st or y"  of  

t hi s per mi t ,  i nvol v i ng t he same par t i es and l egal  i ssues,  mean 

t hat  even t hough t hey submi t t ed i t  r egar di ng t he 2003 per mi t  

l i t i gat i on,  s i nce t he DNR act ual l y had t hi s i nf or mat i on whi l e 

maki ng i t s deci s i on r egar di ng t he 2005 per mi t ,  i t  t r i gger ed t he 

                                                 
37 The conser vanci es not e t hat  at t ached t o t he Naut a 

af f i davi t  wer e a l et t er  f r om t he Sout heast er n Wi sconsi n Regi onal  
Pl anni ng Commi ssi on ( SWRPC)  and an emai l  f r om t he U. S.  
Geol ogi cal  Soci et y,  whi ch r ai sed ot her  concer ns about  t he r epor t  
submi t t ed by t he Vi l l age' s consul t ant  and Wel l  No.  7' s i mpact  on 
Lake Beul ah.   When we r ef er  t o t he Naut a af f i davi t  we r ef er  t o 
al l  of  t he evi dence pr esent ed i n t hat  af f i davi t  and t he 
at t achment s t her et o.   
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DNR' s dut y t o consi der  i t .   Addi t i onal l y,  t he conser vanci es 

asser t  t hat  t he Naut a af f i davi t  became par t  of  t he r ecor d on 

r evi ew f or  t he 2005 per mi t  when t hey submi t t ed i t  i n a bi nder  

al ong wi t h t hei r  br i ef  and l at er  moved t he ci r cui t  cour t  t o 

suppl ement  t hat  r ecor d. 38 

 ¶50 On t he r esul t  r equi r ed i n t hi s case,  t he Vi l l age and 

t he DNR agr ee.   They asser t  t hat  a r emand i s  not  war r ant ed 

because t he DNR' s dut y t o consi der  pot ent i al  har m t o wat er s of  

t he st at e was not  t r i gger ed by t he 2005 per mi t  r equest  based on 

t he evi dence i n t he r ecor d on r evi ew.   They ar gue t hat  

chal l enges t o DNR' s per mi t t i ng deci s i ons under  ch.  227 ar e 

l i mi t ed t o t he r ecor d on r evi ew,  whi ch i s not  s i mpl y any 

i nf or mat i on t he DNR had,  but  onl y t hat  i nf or mat i on t he DNR had 

when maki ng i t s per mi t  deci s i on t hat  t he DNR compi l es,  

cer t i f i es,  and sends t o t he c i r cui t  cour t .    

                                                 
38 I n t hei r  br i ef  and at  or al  ar gument  t he conser vanci es 

al so ar gued t hat  an or der  by t he c i r cui t  cour t ,  i n whi ch t he 
ci r cui t  cour t  not ed t hat  t he par t i es coul d r el y on " any 
i nf or mat i on shown by t he r ecor d t o have been known t o t he DNR 
bef or e and af t er  t he i ssuance of  t he [ 2003]  per mi t , "  ef f ect i vel y 
added t hi s evi dence t o t he r ecor d on r evi ew.   We di sagr ee wi t h 
t hi s char act er i zat i on of  t he c i r cui t  cour t  or der  because i t  
r ef l ect s t hat  t he c i r cui t  cour t  woul d consi der  onl y i nf or mat i on 
i n t he r ecor d on r evi ew by r ef er r i ng t o " i nf or mat i on shown by 
t he r ecor d t o have been known t o t he DNR. "   ( Emphasi s added. )   
Addi t i onal l y,  t hi s or der  i s not  pr oper l y bef or e t hi s cour t  
because i t  i s  not  i n t he r ecor d but  was pr ovi ded as an appendi x 
t o LBMD' s br i ef .   See St at e v.  Kuhn,  178 Wi s.  2d 428,  439,  504 
N. W. 2d 405 ( Ct .  App.  1993)  ( not i ng t hat  an appel l at e cour t  i s  
" l i mi t ed by t he r ecor d bef or e [ i t ]  and cannot  consi der  t he 
ext r aneous mat er i al  i ncl uded i n [ a par t y ' s]  appendi x" ) .    
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¶51 They asser t  t hat  t he Naut a af f i davi t  i s  not  par t  of  

t he r ecor d on r evi ew i n t hi s case.   They not e t hat  t he 

conser vanci es coul d have,  but  di d not ,  ut i l i ze one of  t he 

f ol l owi ng met hods t o add t hi s evi dence t o t he r ecor d on r evi ew:  

( 1)  t hr ough a cont est ed case hear i ng r egar di ng t he 2005 per mi t ,  

or  ( 2)  t hr ough a mot i on t o suppl ement  or  cor r ect  t he r ecor d on 

r evi ew i n t he c i r cui t  cour t .    They f ur t her  not e t hat  t he 

conser vanci es submi t t ed t hi s af f i davi t  t o t he c i r cui t  cour t  

at t ached t o a br i ef ;  however ,  t hey di d not  pr oper l y move t o 

suppl ement  t he r ecor d wi t h t hi s i nf or mat i on because t hei r  mot i on 

t o suppl ement  di d not  r ef er  t o t he Naut a af f i davi t .   They ar gue 

t hat  t he cour t  of  appeal s '  use of  agency i mput at i on pr i nci pl es 

t o r emand based on evi dence i n t he Naut a af f i davi t  i s  i mpr oper  

because t hat  ar gument  goes t o what  i nf or mat i on t he agency 

deci s i on maker s may or  may not  have had,  and not  what  i s par t  of  

t he r ecor d on r evi ew.    

 ¶52 As r ef l ect ed by t he par t i es '  ar gument s,  det er mi ni ng 

what  i nf or mat i on t he DNR had when maki ng i t s deci s i on t o i ssue 

t he 2005 per mi t ,  whi ch we may do onl y by exami ni ng t he r ecor d on 

r evi ew,  i s cr i t i cal  t o t he r esul t  i n t hi s case.   I t  i s  i mpor t ant  

t o under st and t hat  t he " r ecor d on r evi ew"  i s  a t er m of  ar t  

wi t hi n t he cont ext  of  Wi s.  St at .  ch.  227.   The r ecor d on r evi ew 

i s " t he or i gi nal  or  a cer t i f i ed copy of  t he ent i r e r ecor d of  t he 

pr oceedi ngs i n whi ch t he deci s i on under  r evi ew was made,  

i ncl udi ng al l  pl eadi ngs,  not i ces,  t est i mony,  exhi bi t s,  f i ndi ngs,  

deci s i ons,  or der s and except i ons,  t her ei n .  .  .  "  t hat  t he 

agency submi t s t o t he c i r cui t  cour t .   Wi s.  St at .  § 227. 55.   
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Si mpl y st at ed,  t he r ecor d on r evi ew i s t hat  r ecor d act ual l y 

compi l ed and cer t i f i ed by t he agency,  whi ch i t  sends t o t he 

c i r cui t  cour t .   I n t hi s case,  t he r ecor d on r evi ew consi st s of  

al l  of  t he document s t hat  t he DNR sent  t o t he c i r cui t  cour t  i n 

t he conser vanci es'  chal l enge t o t he 2005 per mi t .    

¶53 A chal l enge t o an agency deci s i on under  Wi s.  St at .  ch.  

227 i s l i mi t ed t o t he r ecor d on r evi ew i n t hat  pr oceedi ng.   Wi s.  

St at .  § 227. 57( 1) ;  Wi s.  Envt l .  Decade,  I nc.  v.  Pub.  Ser v.  Comm' n 

( PSC) ,  79 Wi s.  2d 161,  170,  255 N. W. 2d 917 ( 1977) .   A cour t  may 

consi der  evi dence out si de t he r ecor d on r evi ew onl y " i n cases of  

al l eged i r r egul ar i t i es i n pr ocedur e bef or e t he agency. "   Wi s.  

St at .  § 227. 57( 1) ;  see al so Wi s.  Envt l .  Decade v.  PSC,  79 

Wi s.  2d at  170.    

 ¶54 Ci t i zens have sever al  opt i ons t hr ough whi ch t hey may 

pr esent  evi dence t o i nf l uence an agency' s deci s i on and t o have 

t hat  i nf or mat i on consi der ed i n a r evi ew of  t he deci s i on.  

 ¶55 Fi r st  and f or emost ,  i n or der  t o ensur e t hat  

i nf or mat i on wi l l  be consi der ed by an agency i n i t s deci s i on 

maki ng and wi l l  be i ncl uded i n t he r ecor d on r evi ew,  c i t i zens 

shoul d submi t  ev i dence t o t he agency deci s i on maker s whi l e t hey 

ar e deci di ng what  act i on t o t ake.   Mor e speci f i cal l y,  i n r egar d 

t o pr oposed hi gh capaci t y wel l s,  we concl ude t hat  t o t r i gger  t he 

DNR' s dut y t o consi der  t he i mpact  of  a wel l  on wat er s of  t he 

st at e,  c i t i zens must  pr esent  suf f i c i ent  concr et e,  sci ent i f i c  

evi dence of  pot ent i al  har m t o wat er s of  t he st at e di r ect l y t o 

t he DNR deci s i on maker s whi l e t hey ar e consi der i ng t he wel l  

per mi t  appl i cat i on.  
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 ¶56 Af t er  t he DNR makes i t s deci s i on,  c i t i zens may 

pet i t i on t he DNR f or  a cont est ed case hear i ng.   Wi s.  St at .  

§ 227. 42( 1) .   I f  t he pet i t i on i s gr ant ed,  c i t i zens may pr esent  

evi dence dur i ng t he hear i ng,  whi ch becomes par t  of  t he r ecor d on 

r evi ew.   Wi s.  St at .  §§ 227. 44( 3) ,  227. 45( 2) .  

 ¶57 Addi t i onal l y,  c i t i zens al so have a l i mi t ed oppor t uni t y 

t o add t o t he r ecor d on r evi ew bef or e a c i r cui t  cour t  upon 

maki ng a successf ul  pet i t i on f or  j udi c i al  r evi ew.   Wi s.  St at .  

§ 227. 52.   I f  t he pet i t i oner s bel i eve t hat  t he DNR had 

i nf or mat i on t hat  i t  shoul d have,  but  di d not ,  i ncl ude i n t he 

r ecor d on r evi ew,  t hey may ask t he ci r cui t  cour t  t o cor r ect  t he 

r ecor d on r evi ew by addi ng such i nf or mat i on.   Wi s.  St at .  

§ 227. 55.   The pet i t i oner s may al so r equest  l eave t o suppl ement  

t he r ecor d on r evi ew wi t h addi t i onal  evi dence i f  t he " evi dence 

i s mat er i al  and [ ]  t her e wer e good r easons f or  f ai l ur e t o 

pr esent  i t  i n t he pr oceedi ngs bef or e t he agency. "   Wi s.  St at .  

§ 227. 56( 1) .  

 ¶58 The Naut a af f i davi t  i s  not  i n t he r ecor d on r evi ew i n 

t hi s case.   The conser vanci es asser t  t hat  t he DNR act ual l y had 

t hi s i nf or mat i on whi l e maki ng i t s deci s i on r egar di ng t he 2005 

per mi t  because t hey ser ved t he Naut a af f i davi t  on t he DNR' s 

at t or ney r el at ed t o t he 2003 per mi t  chal l enge whi l e t he DNR was 

r evi ewi ng t he Vi l l age' s 2005 per mi t  appl i cat i on. 39  At  t hi s  st age 
                                                 

39 The r ecor d on r evi ew does not  i ncl ude any i nf or mat i on as 
t o who t he deci s i on maker s wer e r egar di ng t he 2005 per mi t .   
Thus,  as di d t he cour t  of  appeal s,  we must  assume t hat  t he DNR' s 
i n- house at t or ney,  t o whom t he conser vanci es submi t t ed t he Naut a 
af f i davi t ,  was not  a deci s i on maker  on t he 2005 per mi t .   See 
Lake Beul ah Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶34- 38.  
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i n t he pr oceedi ngs,  t hi s ar gument  i s of  no avai l . 40  I nst ead,  

bef or e t he c i r cui t  cour t ,  t he conser vanci es coul d have asser t ed 

t hi s ar gument  i n suppor t  of  pr oper  mot i ons t o cor r ect  or  

suppl ement  t he r ecor d on r evi ew.   See Wi s.  St at .  §§ 227. 55,  

227. 56( 1) .   The conser vanci es di d not  make such mot i ons i n 

r egar d t o t he Naut a af f i davi t ,  and t her ef or e i t  was not  i ncl uded 

as par t  of  t he r ecor d on r evi ew.  

 ¶59 Dur i ng or al  ar gument  t he conser vanci es asser t ed t hat  

t hey di d move t he ci r cui t  cour t  t o suppl ement  t he r ecor d on 

r evi ew wi t h i nf or mat i on t hat  t hey submi t t ed i n a bi nder ,  al ong 

wi t h t hei r  br i ef .   However ,  t he Naut a af f i davi t  i s  not  i n t he 

                                                 
40 For  t hi s r eason,  we do not  addr ess f ur t her  t he at t or ney-

cl i ent  i mput at i on ar gument  t hat  was t he basi s f or  t he cour t  of  
appeal s '  deci s i on t o r emand.   See Lake Beul ah Mgmt .  Di st .  v.  
DNR,  327 Wi s.  2d 222,  ¶¶35- 39.   An ar gument  t hat  t he DNR 
at t or ney' s knowl edge and possess i on of  t he Naut a af f i davi t  coul d 
be i mput ed t o t he agency deci s i on maker s consi der i ng t he 2005 
per mi t  appl i cat i on i s one t o be addr essed t o a c i r cui t  cour t  i n 
mot i ons t o suppl ement  or  cor r ect  t he r ecor d on r evi ew.   We do 
not  addr ess t he mer i t s of  such an ar gument  because i t  does not  
pr ovi de a bas i s f or  an appel l at e cour t  t o suppl ement  
r et r oact i vel y t he r ecor d on r evi ew.     
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bi nder  r ef er r ed t o i n t he conser vanci es'  mot i on t o suppl ement . 41  

Thus,  t hi s mot i on t o suppl ement  coul d not  have added t he Naut a 

af f i davi t  t o t he r ecor d on r evi ew.                    

¶60 Havi ng cl ar i f i ed t he i mpor t ance of  what  i s and what  i s 

not  i n t he r ecor d on r evi ew i n t hi s case,  we addr ess t he DNR' s 

di scr et i onar y deci s i on t o i ssue t he 2005 hi gh capaci t y wel l  

per mi t  t o t he Vi l l age.   Si nce t he evi dence r ai sed i n t he Naut a 

af f i davi t  i s  not  par t  of  t he r ecor d on r evi ew,  pur suant  t o Wi s.  

St at .  § 227. 57( 1) ,  we may not  use t he i nf or mat i on i n t hat  

af f i davi t  as a basi s t o r ever se t he DNR' s deci s i on.    

¶61 We concl ude t hat  t he DNR pr oper l y exer ci sed i t s 

di scr et i on and compl i ed wi t h t he l aw i n i ssui ng t he 2005 per mi t .     

                                                 
41 The Naut a af f i davi t  was i ncl uded i n a bi nder  submi t t ed 

al ong wi t h LBMD' s i ni t i al  br i ef  i n suppor t  of  i t s  pet i t i on f or  
r evi ew,  dat ed May 1,  2008,  when t hi s case,  No.  2006CV172,  was 
pendi ng al ong wi t h t wo r el at ed mat t er s,  Nos.  2006CV673 and 
2007CV674.   Thi s br i ef  was appar ent l y super seded by anot her  
br i ef  submi t t ed by LBMD,  dat ed August  11,  2008,  whi ch r ef er ences 
onl y t he c i r cui t  cour t  case t hat  i s at  i ssue i n t hi s case,  No.  
2006CV172.   Al ong wi t h t he August  11,  2008,  br i ef ,  LBMD 
submi t t ed a di f f er ent  bi nder  of  document s,  whi ch di d not  i ncl ude 
t he Naut a af f i davi t .   I t  i s  c l ear  f r om t he document s r ef er enced 
i n LBMD' s br i ef  i n suppor t  of  i t s  mot i on t o suppl ement  t he 
r ecor d or  t ake j udi c i al  not i ce t hat  t he mot i on t o suppl ement  
r ef er r ed t o t he bi nder  submi t t ed al ong wi t h LBMD' s August  11,  
2008,  br i ef ,  whi ch does not  cont ai n t he Naut a af f i davi t .    

A l et t er  by LBMD' s at t or ney r egar di ng t he ci r cui t  cour t  
r ecor d t o be sent  t o t he cour t  of  appeal s conf i r ms t hat  t he 
bi nder  cont ai ni ng t he Naut a af f i davi t  was not  par t  of  LBMD' s 
mot i on t o suppl ement  t he r ecor d.   LBMD' s at t or ney st at ed t hat  
" t he paper s l i s t ed at  R.  18 [ LBMD' s May 1,  2008,  br i ef ] ,  19 [ t he 
bi nder  cont ai ni ng t he Naut a af f i davi t ] ,  and 20 do not  r el at e t o 
t hi s case,  and shoul d r emai n i n t he Cour t ' s  f i l e i n Consol i dat ed 
Case Nos.  06- CV- 673 and 07- CV- 674. "         
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I t s deci s i on i s suppor t ed by t he evi dence i n t he r ecor d on 

r evi ew of  t he 2005 per mi t ,  speci f i cal l y t he document s submi t t ed 

i n t he Vi l l age' s appl i cat i on i ncl udi ng Layne- Nor t hwest ' s 

concl usi on t hat  Wel l  No.  7,  pumpi ng at  i t s  f ul l  capaci t y,  " woul d 

avoi d any ser i ous di sr upt i on of  gr oundwat er  di schar ge t o Lake 

Beul ah. "   Ther e i s no concr et e,  sci ent i f i c  evi dence i n t he 

r ecor d on r evi ew t hat  woul d t r i gger  t he DNR' s dut y t o consi der  

t he i mpact  of  Wel l  No.  7 on wat er s of  t he st at e.   Nor  have t he 

conser vanci es est abl i shed t hat  t he DNR' s deci s i on t o i ssue t he 

2005 per mi t  v i ol at ed any appl i cabl e r equi r ement s i n Wi s.  St at .  

§ 281. 34 or  i n t he DNR r ul es.     Thus,  we must  af f i r m t he DNR' s 

deci s i on t o i ssue t he 2005 per mi t  t o t he Vi l l age f or  Wel l  No.  

7. 42 

                                                 
42 We not e t hat  t he Vi l l age has been oper at i ng Wel l  No.  7 

s i nce August  1,  2008.   Lake Beul ah Mgmt .  Di st .  v.  Vi l l .  of  E.  
Tr oy,  329 Wi s.  2d 641,  ¶3.   The conser vanci es never  r equest ed a 
st ay of  t he DNR' s per mi t  i ssuance at  any poi nt  i n t he 
pr oceedi ngs,  i n or der  t o del ay const r uct i on of  Wel l  No.  7 unt i l  
af t er  t he r evi ew was compl et e.   See Wi s.  St at .  § 227. 54 
( pr ovi di ng t hat  a " r evi ewi ng cour t  may or der  a st ay upon such 
t er ms as i t  deems pr oper " ) .    

I f  t he DNR or  t he conser vanci es bel i eve t hat  t he wel l  i s  
act ual l y causi ng har m t o Lake Beul ah,  t hey ar e not  f or ecl osed by 
our  deci s i on f r om pur sui ng a r emedy i n t he f ut ur e t hr ough an 
enf or cement  or  nui sance act i on.   See Wi s.  St at .  § 30. 03( 4) ( a)  
( aut hor i z i ng t he DNR t o pur sue r el i ef  r egar di ng " a possi bl e 
i nf r i ngement  of  t he publ i c r i ght s r el at i ng t o navi gabl e 
wat er s" ) ;  St at e v.  Mi chel s Pi pel i ne Const r . ,  I nc. ,  63 
Wi s.  2d 278,  217 N. W. 2d 339 ( 1974)  ( r ecogni z i ng t hat  t he St at e 
may pur sue an act i on t o abat e a publ i c nui sance caused by 
gr oundwat er  use) ;  Gi l l en v.  Ci t y of  Neenah,  219 Wi s.  2d 806,  
828- 33,  580 N. W. 2d 628 ( 1998)  ( hol di ng t hat  c i t i zens may br i ng 
an act i on under  Wi s.  St at .  § 30. 294 t o abat e a publ i c nui sance 
t hat  i s af f ect i ng publ i c r i ght s i n navi gabl e wat er s) .  
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I I I .  CONCLUSI ON 

¶62 We concl ude t hat ,  pur suant  t o Wi s.  St at .  § 281. 11,  

§ 281. 12,  § 281. 34,  and § 281. 35,  al ong wi t h t he l egi s l at ur e' s 

del egat i on of  t he St at e' s publ i c t r ust  dut i es,  t he DNR has t he 

aut hor i t y and a gener al  dut y t o consi der  whet her  a pr oposed hi gh 

capaci t y wel l  may har m wat er s of  t he st at e.   Upon what  evi dence 

and under  what  c i r cumst ances t he DNR' s gener al  dut y i s  

i mpl i cat ed by a pr oposed hi gh capaci t y wel l  i s  a hi ghl y f act  

speci f i c  mat t er  t hat  depends upon what  i nf or mat i on i s pr esent ed 

t o t he DNR deci s i on maker s by t he wel l  owner  i n t he wel l  per mi t  

appl i cat i on and by c i t i zens and ot her  ent i t i es r egar di ng t hat  

per mi t  appl i cat i on whi l e i t  i s  under  r evi ew by t he DNR.    

¶63 We f ur t her  hol d t hat  t o compl y wi t h t hi s gener al  dut y,  

t he DNR must  consi der  t he envi r onment al  i mpact  of  a pr oposed 

hi gh capaci t y wel l  when pr esent ed wi t h suf f i c i ent  concr et e,  

sci ent i f i c  evi dence of  pot ent i al  har m t o wat er s of  t he st at e.   

The DNR shoul d use bot h i t s exper t i se i n wat er  r esour ces 

management  and i t s di scr et i on t o det er mi ne whet her  i t s dut y as 

t r ust ee of  publ i c t r ust  r esour ces i s i mpl i cat ed by a pr oposed 

hi gh capaci t y wel l  per mi t  appl i cat i on,  such t hat  i t  must  

consi der  t he envi r onment al  i mpact  of  t he wel l  or  i n some cases 

deny a per mi t  appl i cat i on or  i ncl ude condi t i ons i n a wel l  

per mi t .    

¶64 Thus,  we af f i r m t hat  par t  of  t he cour t  of  appeal s 

deci s i on hol di ng t hat  t he DNR has t he aut hor i t y and a gener al  

dut y,  whi ch i t  descr i bed as somet hi ng l ess t han an absol ut e 

dut y,  t o consi der  t he i mpact  of  a pr oposed hi gh capaci t y wel l  on 
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wat er s of  t he st at e. 43  We f ur t her  af f i r m t he cour t  of  appeal s'  

concl usi on t hat  t hi s gener al  dut y r equi r es t he DNR t o 

i nvest i gat e or  consi der  pot ent i al  har m t o wat er s of  t he st at e 

onl y when such dut y i s t r i gger ed,  and t hat  t her e ar e l i mi t ed 

ways i n whi ch c i t i zens may pr esent  evi dence of  pot ent i al  har m t o 

t he DNR. 44   

¶65 However ,  we r ever se t hat  par t  of  t he cour t  of  appeal s 

deci s i on t hat  r ever sed and r emanded t o t he c i r cui t  cour t  wi t h 

di r ect i ons t o r emand t o t he DNR.   That  par t  of  t he cour t  of  

appeal s deci s i on was based on t he cour t  of  appeal s '  concl usi on 

t hat  t he DNR' s dut y was t r i gger ed i n t hi s case by t he 

conser vanci es'  submi ssi on of  an af f i davi t  by geol ogi st  Rober t  J.  

Naut a ( t he Naut a af f i davi t )  t o t he DNR' s i n- house at t or ney 

r egar di ng a r el at ed pr oceedi ng. 45  The cour t  of  appeal s assumed 

t hat  t he DNR' s at t or ney was not  one of  t he deci s i on maker s and 

used t he pr i nci pl es of  at t or ney- cl i ent  i mput at i on——i mput i ng t he 

DNR at t or ney' s possessi on of  t he Naut a af f i davi t  t o t he DNR 

deci s i on maker s——t o concl ude t hat  t he deci s i on maker s had t hi s  

i nf or mat i on whi l e r evi ewi ng t he 2005 per mi t  appl i cat i on and t o 

i ncl ude i t  i n t he r ecor d on r evi ew. 46  The r ecor d i s s i l ent  

r egar di ng who t he DNR deci s i on maker s wer e and whet her  t hey 

act ual l y had t he Naut a af f i davi t  whi l e r evi ewi ng t he 2005 per mi t  

                                                 
43 Lake Beul ah Mgmt .  Di st .  v.  DNR,  327 Wi s.  2d 222,  ¶¶17- 30.  

44 I d. ,  ¶¶29- 34.  

45 I d. ,  ¶¶35- 39.  

46 I d. ,  ¶¶34- 38.  
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appl i cat i on.   Based on t he l ack of  i nf or mat i on on t hese mat t er s 

i n t he r ecor d on r evi ew,  we must  r ever se t he cour t  of  appeal s 

deci s i on t o r emand t o t he c i r cui t  cour t  wi t h di r ect i ons t o 

r emand t o t he DNR.  

¶66 We not e t hat  t he r i ght  t o r evi ew of  t he DNR' s deci s i on 

r egar di ng a hi gh capaci t y wel l  per mi t  appl i cat i on " i s dependent  

upon st r i ct  compl i ance wi t h [ Wi s.  St at .  ch.  227] . " 47  " Ch.  227 

pr ovi des a compr ehensi ve,  f ul l y  def i ned,  pr ocedur e f or  j udi c i al  

r evi ew of  admi ni st r at i ve deci s i ons. " 48  I n a chal l enge t o a DNR 

deci s i on,  " [ d] evel opi ng a f act ual  r ecor d .  .  .  i s  essent i al ,  

because [ § 227. 57]  l i mi t s j udi c i al  power  over  admi ni st r at i ve 

deci s i ons t o r evi ew of  t he agency' s act i ons,  based on t he r ecor d 

devel oped bef or e t he agency. " 49  I n t hi s case,  based on t he 

r ecor d on r evi ew,  whi ch does not  i ncl ude t he Naut a af f i davi t ,  

t he DNR was not  pr esent ed wi t h suf f i c i ent  concr et e,  sci ent i f i c  

evi dence of  pot ent i al  har m t o wat er s of  t he st at e,  and t hus,  we 

af f i r m t he DNR' s deci s i on t o i ssue t he 2005 per mi t .  

¶67 Ther ef or e,  we af f i r m i n par t  and r ever se i n par t  t he 

deci s i on of  t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t .  

                                                 
47 Cudahy,  66 Wi s.  2d at  259;  see al so Kegonsa Joi nt  

Sani t ar y Di st . ,  87 Wi s.  2d at  145.  

48 Wi s.  Envt l .  Decade,  I nc.  v.  PSC,  79 Wi s.  2d at  170.  

49 Char t er  Mf g.  Co. ,  102 Wi s.  2d at  527- 28.  
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¶68 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng) .   I  j oi n 

t he maj or i t y opi ni on because i t s  hol di ng i s t he l egal l y cor r ect  

r esul t .   Gi ven t hat  our  r evi ew " shal l  be conf i ned t o t he 

r ecor d, "  Wi s.  St at .  § 227. 57( 1) ,  I  s i mpl y cannot  di ssent .   

St i l l ,  I  wr i t e separ at el y t o expr ess my uneasi ness wi t h t he 

r esul t  i n t hi s case.   Not wi t hst andi ng our  deci s i on t oday,  t her e 

r emai ns cr edi bl e,  concr et e ev i dence t hat  Wel l  No.  7,  now 

const r uct ed and i n oper at i on s i nce August  1,  2008,  has t he 

pot ent i al  t o har m t he wet l and and navi gabl e sur f ace wat er s of  

Lake Beul ah.   I f  t he Wi sconsi n Depar t ment  of  Nat ur al  Resour ces 

( DNR)  was not  awar e of  t hi s evi dence t hen,  i t  most  cer t ai nl y i s 

awar e now.   However ,  such evi dence i s not  par t  of  t he r ecor d f or  

pur poses of  j udi c i al  r evi ew,  and consequent l y,  we may not  

consi der  i t .   Al t hough t hi s case does not  s i t  wel l  wi t h me,  t hi s 

cour t  cannot  sua spont e suppl ement  t he r ecor d and per mi t  t he end 

t o j ust i f y t he means.   

¶69 The wat er s of  t hi s st at e ar e deepl y r ever ed,  

especi al l y by t hose who l i ve al ongsi de t hem.   As t he l at e 

Just i ce Wi l l i am A.  Babl i t ch so el oquent l y obser ved,  " Fi shi ng i s 

many t hi ngs,  t he l east  of  whi ch t o many who i ndul ge i s t he 

cat chi ng of  f i sh. "   Cnt y.  of  Adams v.  Romeo,  191 Wi s.  2d 379,  

391,  528 N. W. 2d 418 ( 1995)  ( Babl i t ch,  J. ,  concur r i ng i n par t ,  

di ssent i ng i n par t ) . 1  Wel l  over  a cent ur y ago,  t hi s cour t  

                                                 
1 Just i ce Babl i t ch cont i nued:   

I t  i s ,  i n t he wi nt er  dol dr ums,  t he casual  
br owsi ng t hr ough t he f i shi ng cat al ogues,  t he 
f i sher per son' s equi val ent  of  t he gar dener ' s seed 
cat al ogues,  cont empl at i ng t he comi ng r enewal ;  
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r ecogni zed one of  t he uni que and most  s i gni f i cant  r i ght s enj oyed 

by r i par i an l andowner s:  " The r i ght  of  t he r i par i an owner  t o t he 

nat ur al  f l ow of  wat er  subst ant i al l y  uni mpai r ed i n vol ume and 

pur i t y i s one of  gr eat  val ue,  and whi ch t he l aw nowher e has mor e 

per si st ent l y r ecogni zed and j eal ousl y pr ot ect ed t han i n 

Wi sconsi n. "   Wi nchel l  v.  Ci t y of  Waukesha,  110 Wi s.  101,  108,  85 

N. W.  668 ( 1901) .   Thi s i s t he ver y r i ght  t hat  i s  pot ent i al l y  

t hr eat ened by Wel l  No.  7.   Accor di ng t o Wi sconsi n l i censed 

geol ogi st  Rober t  J.  Naut a ( Naut a) ,  wat er  pumped f r om Wel l  No.  7 

di sr upt s gr oundwat er  suppl y t o Lake Beul ah and di ver t s sur f ace 

wat er  f r om Lake Beul ah,  t her eby adver sel y af f ect i ng t he l ake and 

t he wi l dl i f e dependent  upon t he l ake.   See al so Ken Br adbur y & 

                                                                                                                                                             
I t  i s  t he snap of  a t wi g acr oss t he l ake on a dew 

f i l l ed mor ni ng si gnal l i ng t he appr oach of  a deer  
t aki ng t he f i r st  s i p of  t he dawn;  

I t  i s  t he desol at e cr y of  a l oon si gnal l i ng i t s 
mat e i n a most  haunt i ng communi on i ndeci pher abl e t o 
mer e humans;  

I t  i s  t he scr eech of  t he owl  t en f eet  above t he 
r i ver  bend war ni ng t he i nvader  of  i t s  di spl easur e as 
we appr oach at  dusk t o wi t ness t he f l eet i ngl y hypnot i c 
hat ch of  t he mayf l y,  i r oni cal l y r enewi ng i t sel f  at  t he 
moment  of  i t s  demi se;  

I t  i s  t he swi sh swi sh swi sh of  t he gi ant  wi ngs of  
t he her on as i t  r i ses r el uct ant l y f r om i t s  shal l ow 
wat er  pr eser ve,  gl ar i ngl y r emi ndi ng us t hat  t hi s i s 
i t s home,  not  our s.   

I t  i s  al l  of  t hi s,  and mor e,  t hat  br i ngs us back 
agai n and agai n.   Thi s i s f i shi ng;  t he cat chi ng of  a 
f i sh i s mer el y anci l l ar y.  

Cnt y.  of  Adams v.  Romeo,  191 Wi s.  2d 379,  391- 92,  528 N. W. 2d 418 
( 1995)  ( Babl i t ch,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t ) .  
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Ji m Kr ohel ski ,  Gr oundwat er  Use and i t s Consequences i n 

Wi sconsi n,  Gr oundwat er  Advi sor y Commi t t ee ( Apr .  1,  2005) ,  

ht t p: / / dnr . wi . gov/ or g/ wat er / dwg/ gac/ mi nut es/ GAC040105mi n. pdf ;  

ht t p: / / www. dnr . st at e. wi . us/ or g/ wat er / dwg/ gac/ pr esent at i ons/ br adb

ur y040105. pdf .    

¶70 However ,  t he f act  of  t he mat t er  i s t hat  Naut a' s 

af f i davi t  i s  not  par t  of  t he r ecor d f or  pur poses of  our  r evi ew.   

See maj or i t y op. ,  ¶¶57- 58.   Mor eover ,  t her e i s not hi ng i n t he 

r ecor d i ndi cat i ng t hat  t he DNR deci s i on maker s possessed t he 

af f i davi t .   See i d. ,  ¶6;  Lake Beul ah Mgmt .  Di st .  v.  DNR,  2010 WI  

App 85,  ¶¶15,  35,  327 Wi s.  2d 222,  787 N. W. 2d 926.   Because t hat  

evi dence i s not  par t  of  t he r ecor d,  I  s i mpl y cannot  concl ude 

t hat  t he DNR er r oneousl y exer ci sed i t s di scr et i on when i t  i ssued 

t he 2005 per mi t  t o t he Vi l l age of  East  Tr oy f or  Wel l  No.  7 

wi t hout  i nvest i gat i ng or  consi der i ng pot ent i al  har m t o Lake 

Beul ah.   See Wi s.  St at .  § 227. 57( 6)  ( pr ovi di ng t hat  t he cour t  

has t he aut hor i t y t o " set  asi de agency act i on or  r emand t he case 

t o t he agency i f  i t  f i nds t hat  t he agency' s act i on depends on 

any f i ndi ng of  f act  t hat  i s  not  suppor t ed by subst ant i al  

evi dence i n t he r ecor d"  ( emphasi s added) ) .  

¶71 Accor di ngl y,  I  r espect f ul l y concur .  

 

 



No.   2008AP3170. akz 

 

 
 

1

 
 

 

 
 


	Text2
	Text10
	Text11
	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T18:21:34-0500
	CCAP




