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STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,

Pl ai nti ff- Respondent - Peti ti oner, FI LED

Ve DEC 2, 2010

CGerard W Carter,
A. John Voel ker

Acting derk of Suprene
Def endant - Appel | ant . Cour't

REVI EW of a decision of the Court of Appeals. Reversed.

11 SHI RLEY S. ABRAHAMSON, C. J. This is a review of a
publi shed decision of the court of appeals.? The court of
appeal s reversed the judgnent inposed by the Crcuit Court for
Wal worth County, M chael S. G bbs, Judge.

12 The question of law before this court 1is whether

Gerard Carter's two prior suspensions of his operating privilege

! State v. Carter, 2009 W App 156, 321 Ws. 2d 719, 775
N. W2d 297.
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under the Illinois "zero tolerance" law fall within Ws. Stat.
§ 343.307(1) (2007-08)%® so that the Illinois suspensions are
counted in sentencing Carter for his Wsconsin offense of
Qperating While Under the Influence (OWN) wunder Ws. Stat.
§ 346.65(2).

13 The W sconsin | egi slature has est abl i shed an
accel erated penalty structure for OWN offenses in Ws. Stat.
8 346.65(2). The severity of a defendant's penalty for ON is
based on the nunber of prior convictions under 88 940.09(1) and
940.25 "plus the total nunber of suspensions, revocations, and
other convictions counted under Ws. Stat. § 343.307(1)."% The
present case requires us to interpret "suspensions, revocations,
and ot her convictions" under Ws. Stat. 8§ 343.307(1).

14 The circuit court determned that the suspensions of
Carter's operating privilege in Illinois were either for refusa
to submt to chemcal testing or for submtting to chem cal
testing which disclosed an alcohol concentration greater than
0. 00. In either event, according to the circuit court, Carter

should be sentenced as a fourth offender under Ws. Stat.

2 The terms "zero tolerance |aw' and "absol ute sobriety |aw'
are used here to refer to laws suspending or revoking the
operating privilege of a person who has not attained the |ega
dri nki ng age and who engages in certain conduct.

3 All references to the Wsconsin Statutes are to the 2007-
08 versi on unl ess ot herw se not ed.

“ See Ws. Stat. § 346.65(2)(am?2.-7.
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8§ 343.307(1)(d), counting his two prior suspensions under the
II'linois "zero tol erance" | aw

15 The court of appeals reversed the judgnent of the
circuit court, concluding that the two prior suspensions of
Carter's operating privilege under the Illinois "zero tol erance”
law do not fall within Ws. Stat. 8 343.307(1) to be counted in
determining his sentence.® The court of appeals renmanded the
cause to the circuit court for sentencing based on ON, second
of f ense.

16 For the reasons set forth, we reverse the decision of
the court of appeals and affirm the judgnent of the circuit
court. We conclude that the two prior suspensions of Carter's
operating privilege under the Illinois "zero tolerance" |law are
convictions within the neaning of Ws. Stat. 88 343.307(1)(d)
and 340.01(9r), and that the circuit court appropriately counted
themin sentencing Carter for his ON violation.

I

17 For purposes of this review the relevant facts are not
in dispute. Carter was arrested in Wsconsin on August 25,
2007, and charged with operating while under the influence of an
i ntoxi cant, second offense,® and with a prohibited bl ood al coho
concentration. The State anended this charge to OWN, fourth

of fense, upon discovering that Carter had two prior suspensions

S Carter, 321 Ws. 2d at T14.

® Carter was previously convicted of driving under the
i nfl uence.
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of his Illinois operating license under the Illinois "zero
tol erance" |aw. ’

18 Carter entered a quilty plea to the OWN charge and
filed a notion challenging, under Ws. Stat. § 343.307(1), the
State's counting for sentence enhancenent purposes his two prior
Il1linois suspensions. The circuit court denied the notion.

19 As background to resolve whether the tw prior
II'linois suspensions are counted under Ws. Stat. 8§ 343.307(1)
for penalty enhancenent, we describe briefly Illinois' "zero
tol erance” |aw and Wsconsin's "absolute sobriety” |aw

10 CQur description of the Illinois law cones from the
II'linois Suprenme Court's description of the law in Arvia V.
Madi gan, 809 N.E.2d 88 (IIl. 2004), which resolved a chall enge
to the constitutionality of the | aw

112 In Illinois, a driver under the age of 21 arrested for
any violation of the Illinois Vehicle Code (or simlar |[ocal
ordinance) is deened to have given consent to chemcal tests to
determine the alcohol content of the driver's blood if the
police officer has probable cause to believe the driver has
consuned any anmount of an al coholic beverage. The officer nust
warn the driver that refusal to submt to the test or subm ssion
to a test resulting in an alcohol concentration greater than
0.00 may result in a suspension of the driver's license; the

suspension may range fromthree nonths to two years.

" These suspensions resulted from violations occurring in
1999 and 2001, when Carter was 18 and 20 vyears old
respectively.
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12 Upon refusal to submt to the test or upon a test
resulting in an alcohol concentration greater than 0.00, the
IIlinois arresting officer nust file a sworn report with the
IIlinois Secretary of State and notify the driver of the
sancti on. Upon receipt of the officer's sworn report, the
Secretary of State enters the appropriate sanction on the
driver's record and notifies the driver of the sanction and the
effective date.

13 A driver can request an admnistrative hearing before
the Illinois Secretary of State. The hearing is limted in
scope and gover ned by t he provi si ons appl i cabl e to
adm ni strative hearings before the Illinois Secretary of State.
The Secretary of State may rescind, nodify, or continue the
sancti on. The final decision of the Secretary of State is
subject to judicial review

14 In Illinois, a suspension may result from refusal to
submt to chemcal testing or the consunption of even snall
anmounts of alcohol. In Illinois a young driver whose license is
suspended under the zero tolerance law for refusal to submt to
chemcal testing or for a test resulting in a blood alcohol
concentration greater than 0.00 but less than 0.08 ordinarily
faces no other crimnal prosecution.

115 Wsconsin has laws simlar to those in |Illinois
governi ng "absolute sobriety" for persons who have not attained
| egal drinking age. First, if a person who has not attained
| egal drinking age inproperly refuses to submt to a test for
prohi bited al cohol concentration, one penalty is revocation of

5
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the person's operating privilege. See Ws. Stat. 88 346.63(2m,
343. 305(10) (em .

16 Second, Ws. Stat. 8 346.63(2m nekes it illegal for a
person who has not attained legal drinking age to operate a
notor vehicle with an al cohol concentration of nore than 0.00
but less than 0.08. One penalty for this violation is
suspension of the person's operating privilege under Ws. Stat.
§ 343.30(1p).

17 Under Wsconsin's accelerated OWN penalty structure,
these two "absolute sobriety" statutes governing "underage"
persons, nanely inproperly refusing to submt to a test for
intoxication® and operating with a concentration of nore than
0.00 but less than 0.08,° are not counted for the purposes of
W sconsin's penalty enhancenment. See Ws. Stat. § 343. 307.

118 Accordingly, one way of viewing the issue before us is
to ask whether Ws. Stat. 8§ 343.307(1) treats a violation of the
II'linois "zero tolerance" laws differently than the way it
treats a violation of the Wsconsin "absolute sobriety”" laws in
counting of fenses for purposes of sentencing.

[

119 We nust interpret and apply Ws. Stat. 8 343.307(1) to
undi sputed facts in the present case. Interpretation and
application of a statute to undisputed facts are ordinarily

guestions of law that this court decides independently of the

8 See Ws. Stat. 88 346.63(2m, 343.30(1p), 343.305(10)(em

°® See Ws. Stat. 88 346.63(2m), 343.30(1p).
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circuit court and court of appeals but benefiting from their
anal yses. 1°
11
20 Wsconsin Stat. 8§ 343.307(1) instructs the circuit
court to count convictions of certain offenses and specific
suspensions or revocations of operating privileges for the
pur pose of the accelerated ON penalty structure.

21 Wsconsin Stat. 8§ 343.307(1) provides as foll ows:

343.307 Prior convictions, suspensions or revocations
to be counted as offenses.

(1) The court shall count the followng to determ ne
the length of a revocation under s. 343.30(1q)(b) and
to determne the penalty wunder ss. 114.09(2) and
346. 65(2):

(a) Convictions for violations under s. 346.63(1), or
a local ordinance in conformty with that section

(b) Convictions for violations of a law of a federally
recogni zed Anerican Indian tribe or band in this state
in conformty with s. 346.63(1).

(c) Convictions for violations under s. 346.63(2) or
940.25, or s. 940.09 where the offense involved the
use of a vehicle.

(d) Convictions under the |aw of another jurisdiction
that prohibits a person from refusing chem cal testing
or using a notor vehicle while intoxicated or under
the influence of a controlled substance or controlled
substance analog, or a conbination thereof; wth an
excess or specified range of alcohol concentration;
whil e under the influence of any drug to a degree that
renders the person incapable of safely driving; or
while having a detectable anmount of a restricted
controlled substance in his or her blood, as those or

10 state v. Popenhagen, 2008 W 55, 932, 309 Ws. 2d 601,
749 N.W2d 611,
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substantially simlar terns are used in that
jurisdiction's | aws.

(e) Operating privilege suspensions or revocations
under the law of another jurisdiction arising out of a
refusal to submt to chem cal testing.

(f) Revocations under s. 343.305(10).

(g) Convictions for violations under s. 114.09(1)(b)
1. or 1Im

122 Two subsecti ons are r el evant her e: W s. St at .

§ 343.307(1)(e) and (1)(d).

123 We examne Ws. Stat. 8 343.307(1)(e) first. Thi s
subsection provides that a «circuit court shall count for
purposes of sentencing, "operating privilege suspensions or

revocations under the |law of another jurisdiction arising out of
a refusal to submt to chemcal testing." The plain |anguage of
the statute provides that if a suspension or revocation under
the law of another state arises out of a refusal to submt to
chem cal testing, t he out-of-state operating privilege
suspension counts as a prior offense under 8§ 343.307(1)(e) for
penal ty enhancenent.

124 Section 343.307(1)(e) treats a violation of the
I[Ilinois "zero tolerance" |aws differently than the way the
| egislature treats a violation of +the Wsconsin "absolute
sobriety" laws in counting offenses for purposes of sentencing.
The legislature has expressly directed that if Carter's two
previous Illinois suspensions arose from a refusal to submt to
chem cal testing t hey woul d count under W s. Stat.

8§ 343.307(1)(e) for penalty enhancenent even though simlar
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refusals under Wsconsin's absolute sobriety |aw do not count as
a penalty enhancenent.

125 The State bears the burden of establishing prior
of fenses as the basis for the inposition of enhanced penalties. !
Carter's Illinois driving record was before the circuit court.
The driving record does not, however, state whether Carter's two
suspensions under the Illinois "zero tolerance"” |law arise from a
refusal to submit to testing or from a test resulting in an
al cohol concentration of nore than 0. 00.

26 The State argues that the length of Carter's
suspensions indicates that the suspensions were likely for
refusal to submt to chemcal testing and thus fall within Ws.
Stat. 8 343.307(1)(e). Carter disputes this assertion.

127 We agree with Carter and the court of appeals that the
driving record does not provide sufficient information to
conclude that the suspensions arose from refusals to submt to
testing. We conclude, as did the court of appeals, "that the
State has failed to establish that Carter's suspension was the
result of a refusal and therefore has failed to establish that
the suspension counts wunder Ws. Stat. § 343.307(1)(e) for
purposes of penalty enhancement under § 346.65(2). "

128 We therefore turn to Ws. Stat. 8§ 343.307(1)(d) to

determ ne whether Carter's two Illinois operating privilege

1 gtate v. Wdenman, 206 Ws. 2d 91, 94, 556 N wW2d 737
(1996).

12 Carter, 321 Ws. 2d at Y13.
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suspensions are to be counted in Wsconsin under 8 343.307(1)(d)
for penalty enhancenent.

129 Wsconsin Stat. § 343.307(1)(d) is not easy to read
and is not a nodel of clarity. The sentence is conposed of
several clauses that |ack consistent parallel structure. The
phrase "with an excess or specified range of al cohol
concentration” lacks the parallel structure of three other
phr ases, each of which begins wth the word "while."
Neverthel ess, statutory interpretation begins with the text of

the statute. This subsection reads as foll ows:

(1) The court shall count the followng to determ ne
the length of a revocation . . . and to determ ne the
penalty .

(d) Convictions under the law of another jurisdiction
that prohibits a person fromrefusing chem cal testing
or using a notor vehicle while intoxicated or under
the influence of a controlled substance or controlled
substance analog, or a conbination thereof; wth an
excess or specified range of alcohol concentration;
whil e under the influence of any drug to a degree that
renders the person incapable of safely driving; or
while having a detectable anmount of a restricted
controlled substance in his or her blood, as those or
substantially simlar ternms are used in that
jurisdiction' s | aws.

30 In examning the run-on list in Ws. St at .
§ 343.307(1)(d), we conclude that the phrase "with an excess or
specified range of alcohol concentration” nodi fies the phrase
"using a nmotor vehicle,” not the phrase "using a notor vehicle
while intoxicated or wunder the influence of a controlled

substance or controlled substance analog, or a conbination

10
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t hereof . " Thus, this part of the statute should be read as
follows: convictions under the |law of another jurisdiction that
prohibits a person fromusing a notor vehicle with an excess or
specified range of alcohol concentration. This interpretation
conports with the text (and its punctuation) and fulfills the
objectives of the ON statutes to prohibit both operating while
i ntoxi cated and operating when tests show a prohibited al cohol
concentration in excess of that permtted by statute.

31 We turn now to the first word we encounter in need of
definition in Ws. Stat. § 343.307(1)(d), nanely the word
"convictions.”" The State and Carter disagree about the neaning
of the word "convictions" as used in Ws. Stat. 8§ 343.307(1)(d).

132 The State argues that the definition of the word
"conviction" set forth in Ws. Stat. 8 340.01(9r) applies to the
word "convictions" in § 343.307(1)(d).*

133 Wsconsin Stat. 8 340.01(9r) explicitly provides a
definition of "conviction" that applies to chapters 340 to 349
of the statutes, "unless a different neaning is expressly
provided or the context clearly indicates a different neaning."
Ws. Stat. § 340.01. See also 8§ 343.01(1), which provides that
"[w ords and phrases defined in s. 340.01 are used in the sane
sense in this <chapter unless a different definition is

specifically provided."

13 "+ Conviction' . . . nmeans an unvacated adjudication of
guilt, or a determnation that a person has violated or failed
to conply with the law in a court of original jurisdiction or an
aut hori zed adm ni strative tribunal . . . ." Ws. St at .
§ 340.01(9r).

11
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134 The text of chapter 343, and specifically Ws. Stat.
8 343.307(1), does not expressly provide a neaning for the word
"convictions" that is different from the definition of
“conviction" in § 340.01(9r).

35 Nor does the context of Ws. Stat. § 343.307(1)(d)
clearly indicate a different neaning of "conviction" than that
set forth in § 340.01(9r). Rat her, the context of
8 343.307(1)(d) supports the conclusion that the § 340.01(9r)
definition of "convi ction" applies to 8§ 343.307(1)(d).
Wsconsin Stat. 8 343.307(1) contains a list of acts that a
court shall count in determning the penalty for an OW
violation. Subsections (1)(a)-(d) & (g) all begin with the word
"convictions." For subsections (1)(a)-(c) & (g) of § 343.307(1)
the statutory definition of "convictions" wunder Ws. Stat.
8 340.01(9r) apparently fits and nakes sense. Wiy would the
|l egislature intend a different definition of "convictions" in
subsection (1)(d) than it uses in the other subsections?

136 Carter's response to this question is that the
8§ 340.01(9r) definition of "conviction" does not apply in Ws.
St at . 8 343.307(1)(d) because suspension of an operating
privilege falls wunder Ws. Stat. 8 343.307(1)(e), which nore
specifically addresses out-of-state suspensions and revocations.
Carter asserts that applying the § 340.01(9r) definition of
"convictions" to include a suspension resulting from a refusal
to submt to chemcal testing within 8 343.307(1)(d) effectively
renders 8 343.307(1)(e) redundant and therefore is an incorrect
interpretation of the statutes.

12
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137 Carter relies on State v. Machgan, 2007 W App 263,

306 Ws. 2d 752, 743 N.W2d 832, to support his interpretation
of the statutes. The court of appeals determned in Michgan
that an out-of-state admnistrative suspension of operating
privilege based on probable cause that the defendant was
operating while under the influence of alcohol was not counted
as a conviction under Ws. Stat. 8 343.307(1)(d). The court of
appeals concluded in Michgan that 8§ 343.307(1)(d) is the
specific statute addr essi ng out-of-state convi cti ons,
suspensi ons, and revocations for purposes of penalty enhancenent
and therefore controls over the statutory definition of the word
“conviction" in § 340.01(9r).

138 The Machgan court of appeals noted that Ws. Stat.
8 343.307(1)(e) separately and specifically provides only one
type of revocation or suspension "under the |aw of another
jurisdiction,” that is, "a suspension or revocation arising out
of a refusal to submt to chemcal testing." According to the
Machgan court, the legislature did not intend 8 343.307(1)(d) to
include an out-of-state suspension or revocation, rendering
(1) (e) redundant. W disagree with the Machgan court.

139 Wile there may be many instances in which suspensions
that fall within Ws. Stat. 8 343.307(1)(e) also are convictions
under Ws. Stat. 8§ 343.307(1)(d), that fact does not necessarily
make (1)(e) redundant. The legislative history of Ws. Stat.
8 343.307(1)(d) suggests that the legislature intended the scope
of the statute to be broad. For exanple, in recreating Ws.
Stat. § 343.307(1)(d) in 1989 the Ilegislature renoved the

13
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requi renent that only violations of other statutes in conformty
with Wsconsin |law were to be counted for accel erated sentencing
pur poses.

140 The | egi sl ative hi story of subsection (1) (e)
denonstrates that the subsection was added in an effort to
address the fact that the circuit courts were not counting out-
of -state refusals to submt to testing as convictions. In
responding to a request to comment on adding subsection (1)(e),
Assistant Ceneral Counsel of the Wsconsin Departnent of
Transportation John Sobotik concluded that "[a]rguably, this
provision was already in the law due to the definition of

conviction in Ch. 340. The courts, however, have not been

Y Prior to 1989 Ws. Act 105, Ws. Stat. § 343.307 (1987-

88) provided: "For purposes of counting the nunber of refusals,
revocations and convi ctions [ under enuner at ed
statutes] . . . convictions for violation[ ] . . . [of] a state
statute of another state in conformty therewith . . . shall be
counted . "

In State v. WMattson, 140 Ws. 2d 24, 409 N.w2d 138 (Ct.
App. 1987), the court of appeals determned that violations of
M nnesota's Operating Wile Intoxicated (ON) statutes could not
be counted in sentencing under Wsconsin |aw because M nnesota
statutes were not in "conformty” with Wsconsin's ON statutes.

Act 105 creating Ws. Stat. § 343.307(1)(d) addressed and
repudi ated the Mattson decision by elimnating the requirenent
of conformty. See Menp of John Sobotik, Assistant Ceneral
Counsel, Dep't of Transp. (May 24, 1990), witing "to clear up
some m sunder standi ngs regarding Wsconsin Act 105" (on file at
Legi sl ative Reference Bureau, Madison, Ws.).

14
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counting out-of-state refusals, and this provision wll nmake
t hem count abl e. " *°

41 There is no indication in the legislative history that
the addition of subsection (1)(e) was intended as a limtation
to the scope of out-of -state convictions counted under
subsection (1) (d).

142 Applying the definition of "conviction" under Ws.
Stat. 8 340.01(9r) to the word "convictions" in 8 343.304(1)(d)
conports wth the text of the statutes and the |egislative
policy choice evidenced in the legislative history of
8 343.307(1)(d) and (D) (e) to ensure that W s. St at .
8§ 343.307(1)(d) and (e) apply broadly to prior out-of-state

conduct .

15 John Sobotik, Assistant General Counsel of the Department
of Transportation wote: "Proposed 343.307(1)(e) and (2)(f)
both provide that out of state revocations and suspensions
resulting froma refusal to submt to chemcal testing shall be
count ed. This is a new provision to 343. 307. Arguably, this
provision was already in the law due to the definition of
conviction in Ch. 340. The courts, however, have not been
counting out-of-state refusals, and this provision wll nake
them countable.” Menorandum from John J. Sobotik, Assistant
General Counsel, Ws. Dep't of Transp., to Senator Caro
Buettner; Joe Maassen, Deputy Ceneral Counsel, Dep't of Transp.
Bob Nelson, LRB; Gary Radloff, Aide to Senator Buettner; Re:
Drunk Driving cleanup bill (Jan. 17, 1992), in Legislative
Ref erence Bureau Bill drafting file for 1991 Senate Bill 504,
W sconsin Legi sl ative Reference Bureau, Mdison, Ws.

1991 Senate Bill 504 failed to pass. Subsection (1)(e)
was, however, included in 1991 Senate Bill 308 which addressed a
nunber of areas of Wsconsin's drunk driving |aw and was enacted
as 1991 Ws. Act 277.

15
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143 We therefore conclude that the definition of the word
"conviction" in Ws. Stat. 8§ 340.01(9r) applies to the word
"convictions" in § 343.307(1)(d).* W further conclude that the
court of appeals erred in the present case and in State v.

Machgan, 2007 W App 263, 306 Ws. 2d 752, 743 N.W2d 832, in

holding that the definition of the word "conviction" in
8 340.01(9r) does not apply to the word "convictions" in
8 343.307(1)(d). As a result, we overrule that portion of

Machgan in conflict with the interpretation of the statutes set
forth herein.

144 We next examne the neaning of the word "convictions"
in Ws. Stat. 8 343.07(1)(d) in conjunction with the phrase
"under the law of another jurisdiction.” Section 343.307(1)(d)
provides that the court shall count convictions (as defined in
Ws. Stat. 8§ 340.03(9r)) under "the law of another jurisdiction
that prohibits”™ conduct specified in (1)(d). Thus, we read
"‘under the law of another jurisdiction" not as delimting
‘convictions,' but rather as introducing and pertaining to 'that

prohibits' and the remai nder of the paragraph."?'’

6 state v. List, 2004 W App 230, 277 Ws. 2d 836, 691
N. W2d 366, supports our reading of Ws. Stat. 8§ 343.307(1)(d)
and 8 340.01(9r). The court of appeals in List applied the
statutory definition of "conviction" in Ws. Stat. § 340.01(9r)
to 8§ 343.307(1)(d).

7 List, 277 Ws. 2d 836, 17.

16
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145 The other jurisdiction need only have a |aw that
prohi bits conduct specified in Ws. Stat. 8§ 343.307(1)(d),
namely refusing to submt to chemcal testing;, operating while
i nt oxi cated; operating while under the influence of a controlled
substance or controlled substance analog, or a conbination
t hereof; operating with an excess or specified range of alcoho
concentrations; operating while under the influence of any drug
to a degree that renders the person incapable of driving safely;
or operating while having a detectable amount of a restricted
controll ed substance in his or her bl ood.

146 The conduct prohi bited under [111nois' "zero
tolerance” law relevant to Ws. Stat. 8§ 343.307(1)(d) in the
instant case is refusing to submt to chemcal testing or using
a notor vehicle with an excess or specified range of alcohol
concentration.

147 W now turn to applying Ws. Stat. § 343.307(1)(d),
using the 8 340.01(9r) definition of "conviction,” to the facts
of the instant case.

148 The word "conviction" is defined in Ws. Stat.
8 340.01(9r) to nmean "an unvacated adjudication of gquilt, or a

determ nation that a person has violated or failed to conply

The State argues that the court of appeals followed a
simlar approach in State v. Puchacz, 2010 W App 30, 113, 323
Ws. 2d 741, 780 N. W2d 536. In that case the court of appeals
interpreted Ws. Stat. 8§ 343.307(1)(d) to count three prior
violations in Mchigan for operating while visibly inpaired for
pur pose of sentencing on an ON char ge.

17
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wth the law in a court of original jurisdiction or an
aut hori zed adm ni strative tribunal "

149 No one argues that Carter's operating privilege
suspensions involved an unvacated adjudication of guilt under
the definition of "convictions" or involved "a determ nation
that a person has violated or failed to conply with the law in a
court of original jurisdiction."

150 1Illinois "zero t ol erance" suspensi ons are
adm ni strative in nat ure. These  suspensions are not
adjudications of guilt or "determ nation[s] that a person has
violated or failed to conply with the law in a court of origina
jurisdiction. "8

151 Because t hese prior I1linois suspensi ons are
adm nistrative, the pertinent question we nust analyze under
Ws. Stat. § 340.01(9r) is whether an Illinois "zero tol erance"
suspension is a determnation that a person has violated or
failed to conply with the law in an authorized admnistrative
tribunal. W agree with the State that the Illinois suspensions

in the present case were determnations in an authorized
admnistrative tribunal" that Carter "violated or failed to

conply with the [aw "

8 In List, 306 Ws. 2d 752, 910, the court of appeals
determined that an Illinois court's supervision of a defendant
was a conviction, that is, a determnation that the defendant
"violated or failed to conmply wth the law in a court of
original jurisdiction.” In contrast, the Illinois "zero
tol erance” statutory scheme is admnistrative and does not
provide for a determnation in a court of original jurisdiction.
See Arvia v. Madigan, 809 N E.2d at 98-99.

18
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152 In the Illinois "zero tolerance" suspension statutory
framework, an initial determnation that a person has violated
or failed to conply with the law is nmade by the |aw enforcenent
of ficer. Upon subm ssion of a report of the violation fromthe
police officer to the Secretary of State, the Secretary of State
appears to automatically affirm the suspension. The statutory
procedure allows, however, for an appeal of the suspension to
the Secretary of State. This appeal requires the Secretary of
St at e, an authorized admnistrative tribunal, to nmake a
determ nation as to whether the person has violated or failed to
conply with the law. The decision of the Secretary of State is
subject to judicial review !

53 Carter's t wo prior [l1linois "zero t ol erance”
suspensions are determnations by an authorized admnistrative
tribunal that Carter has violated or failed to conply with the
I aw. Therefore, the two prior |Illinois "zero tolerance”
suspensions fall within the definition of the word "convictions"

under Ws. Stat. 88 340.01(9r) and 343.307(1)(d).

19 Arvia v. Madigan, 809 N E.2d 88, 98-99 (Ill. 2004).

Al though Carter did not seek admnistrative or judicial
review of the Secretary of State's initial decision, he had the
opportunity to do so. Carter's failure to seek admnistrative
or judicial review in effect renders the decision of the
Secretary of State a determnation by an aut hori zed
adm nistrative tribunal. There is no justification for treating
a person who does not seek administrative or judicial review in
II'linois nore favorably under Wsconsin law than a person who
sought admnistrative or judicial review and | ost.

19
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54 Because the Illinois "zero tol erance" suspensions are
convictions for the purposes of Ws. Stat. 8§ 343.307(1)(d), we
continue our analysis under Ws. Stat. § 343.307(1)(d) to
determine the conduct proscribed under Illinois |aw The
IIlinois statutory schene for "zero tol erance” punishes a person
who is less than 21 years of age for refusing to submt to a
chemcal test, or for using a notor vehicle with an alcohol
concentration above 0. 00.

155 Analyzed in the context of the |anguage of Ws. Stat.
8§ 343.307(1)(d), an Illinois "zero tolerance" suspension is a
conviction under a law of another jurisdiction that prohibits
refusal of chemcal testing or prohibits using a notor vehicle
with an excess or specified range of alcohol concentration. In
this case it is undisputed that the Illinois zero tol erance |aw
prohibits a person under the age of 21 from using a notor
vehicle with an al cohol concentration in excess of 0.00. Thus
Carter's Illinois "zero tolerance" suspensions fall squarely
W t hin t he pr ohi bi t ed conduct listed in W s. Stat.
§ 343.307(1)(d).

156 Because we conclude that the suspensions under
II'linois'" "zero tolerance" |law are convictions under Ws. Stat.
88 340.01(9r) and 343.307(1)(d) as admi nistrative determ nations
in an authorized admnistrative tribunal that a person has
violated or failed to conply wth a law and that the conduct
prohi bited under the Illinois law falls squarely w thin conduct
specifically prohibited in Ws. Stat. § 343.307(1)(d), we hold
t hat t he circuit court correctly applied W' s. St at .

20
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8§ 343.307(1)(d) in counting Carter's two prior Illinois "zero
tol erance" suspensions for purposes of enhancenent in sentencing
for his ON of fense.
|V
157 Carter asserts that our interpretation of Ws. Stat.
8 343.307(1)(d) is incorrect because it results in unfairness.

He argues that fairness played a factor in the List, Mchgan

and Carter decisions in the court of appeals. The court of
appeals tended to treat out-of-state violations in the same way
simlar Wsconsin violations would be treated.

58 Carter urges us to accept the reasoning of the court
of appeals in Mchgan that an out-of-state admnistrative
suspensi on under a "zero tolerance" |aw should not be counted as
a conviction for enhancement purposes when in-state simlar
revocations are not counted for enhancement purposes. ?°

159 Carter and WMachgan are correct that revocations and
suspensi ons under the Wsconsin "absolute sobriety" |law do not
count for purposes of penalty enhancenent in OAN violations.
Yet we now hold that a suspension under the Illinois "zero
tol erance” |aw counts for the purpose of penalty enhancenent in
OWN viol ations. Thus we interpret the Wsconsin statutes as
i nposing a greater penalty on an underage individual driving in

I[I'linois than they inpose on the sane individual driving in

20 state v. Machgan, 2007 W App 263, 715, 306 Ws. 2d 752,
743 N.W2d 832,
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Wsconsin for the sanme kind of conduct involving the "zero
tol erance" or "absolute sobriety" |aws.

60 For exanple, a person under the |egal drinking age
driving in South Beloit, Illinois (just over the Wsconsin
border) whose chem cal test denonstrates a 0.01 blood alcohol
concentration and whose operating privilege is suspended, wll
have that suspension count in Wsconsin as a prior conviction
under Ws. Stat. 8§ 343.307(1)(d). But a person under the |ega
drinking age driving in Beloit, Wsconsin (just over the
[I'linois border), whose chem cal test denonstrates a 0.01 bl ood
al cohol concentrati on and whose operating privilege is suspended
will not have that suspension count in Wsconsin as a prior
conviction under 8 343.307(1).

161 Simlarly, under Ws. Stat. § 343.307(1)(e) it is
clear that Illinois "zero tol erance" revocations and suspensions
for refusal to submt to chemcal testing count for penalty
enhancenment, even though a Wsconsin revocation for the sane
conduct is not counted. Thus, the legislature has expressly
chosen to exclude revocations under Wsconsin's "absolute
sobriety" statutes from being counted in penalty enhancenent,
but has not made a simlar exclusion for suspensions under out-

of -state "zero tol erance"” statutes in 8 343.307(1)(e).

62 Carter also argues that our interpretation treats too
harshly persons who have not attained the |egal drinking age and
who are violating a zero tolerance |aw but are not operating a

vehicle whil e i ntoxicated.

22
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163 The Wsconsin legislature could have carved out an
exception for out-of-state "zero tol erance" suspensions, simlar
to the exception it carved out for Wsconsin "absolute sobriety”
suspensi ons. It did not. Instead the legislature has
promul gated |anguage in Ws. Stat. 8 343.307(1)(d) and (e) to
enconpass a broad array of convictions, suspensions, and
revocations under the |laws of another jurisdiction for counting
purposes. Under these circunstances, the court cannot usurp the
role of the legislature and carve out an exception for
suspensions under the Illinois "zero tol erance" | aws.

164 \Whether consistency in counting "absolute sobriety”
revocations wunder Wsconsin law and simlar "zero tolerance"
suspensi ons under other states' |laws is appropriate, and whet her
burdening youths wth mul tiple convictions by counting
suspensi ons under out-of-state zero tolerance laws for penalty
enhancenent is appropriate, are policy decisions for the
| egi sl ature. | f consistency is desirable, It is the
|l egislature's role to determ ne how best to achieve it.

165 For the reasons set forth, we reverse the decision of
the court of appeals and affirm the judgnent of the circuit
court. We conclude that the two prior suspensions of Carter's
operating privilege under the Illinois "zero tolerance" |law are
convictions within the neaning of Ws. Stat. 88 343.307(1)(d)
and 340.01(9r) and that the circuit court appropriately counted
themin sentencing Carter for his ON violation.

By the Court.—Fhe decision of the court of appeals is
reversed

23
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166 N. PATRI CK CROOKS, J., did not participate.

24
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167 ANN WALSH BRADLEY, J. (di ssenting). | believe that
those who repeatedly operate a notor vehicle while intoxicated
(OWN) should have their record travel with them no matter where
in the country these offenses were commtted. For instance, if
t he defendant had two prior ON convictions in Illinois and was
subsequently arrested in Wsconsin for ON, the prior Illinois
of fenses should be counted for sentence enhancenent purposes and
the defendant should be charged with OWN third offense. I
conclude that this is a result that the legislature intended
when it enact ed t he counting statute, W s. St at .
§ 343.307(1)(d).

168 | also believe that Wsconsin's "absolute sobriety”
|aw for wunderage drivers and its Illinois counterpart, called
"zero tolerance,"” are inportant |egislative enactnents of public
policy. Both provide that it is against the law for persons
under the age of 21 to drive if they have consuned even one sip
of al cohol —regardl ess of whether this consunption actually
affects their driving or judgment.

169 | wite separately because | conclude that the
majority's interpretation of Ws. Stat. 8 343.307(1)(d) is in
error. The majority concludes that in enacting Ws. Stat.
§ 343.307(1)(d), the legislature intended to count a prior out-
of -state youthful zero tolerance violation the sanme as a prior
out-of -state OWN offense for purposes of sentence enhancenent.
A review of the legislative history reveals a very different

| egi slative intent.



No. 2008AP3144-CR. awb

170 The rationale for the introduction of the |egislation
can be found in several places in the legislative history and
can be succinctly stat ed as fol | ows: " DOT
RATIONALE: . . . Wthout having the ability to treat out of
state ON convictions as if they had occurred in Wsconsin, we

"1 In

may not be in conpliance with the federal requirenents.
addition, the legislative history reflects an intent to address
of fenses related to the | ower range of al cohol concentration for
comercial carriers. Because | conclude that the majority
interpretation is at odds with the legislative history and fails
to apply a standard canon of statutory construction, I
respectfully dissent.
I

171 As t he majority acknow edges, W s. St at .

§ 343.307(1)(d) is a cunbersone statute. Mjjority op., 129. In

rel evant part, that statute provides that when calculating the

length of an OW sentence,? the court shall count "[c]onvictions

! See CDL Advisory Council, Draft #3 Resolution of Issues
D scussed March 6, 1989, at 7 (June 5, 1989) (on file at the
Wsconsin Legislative Reference Bureau, Madison, Wsconsin)
[ hereinafter CDL Advisory Council Menoranduni.

2 The Wsconsin Judicial Benchbook explains that "[t]he
offense comonly referred to as OW relates to three (3)
separ at e, but interrelated offenses.™ W sconsin Judicia
Benchbook: Crimnal and Traffic, TR 1-15 (2010). W sconsin
Stat. 8 346.63(1)(a) prohibits driving or operating a notor
vehicle while under the influence of an intoxicant, controlled
substance, controlled substance anal og, or any conbination that
renders a person incapable of safely driving ("ON"). Wsconsin
Stat. 8 346.63(1)(an) prohibits driving or operating a notor
vehicle with a detectable anmpunt of a restricted controlled
substance ("OCS"). Wsconsin Stat. 8§ 346.63(1)(b) prohibits
driving or operating a notor vehicle with a prohibited alcoho
concentration ("PAC").

2
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under the law of another jurisdiction that prohibits a person
from. . . using a nmotor vehicle . . . with an excess or
specified range of alcohol concentration . . . as those or
substantially simlar ternms are wused in that jurisdiction's
laws." Ws. Stat. § 343.307(1)(d).

72 Gven that Ws. Stat. § 343.307(1) does not count a
violation of Wsconsin's absolute sobriety law, the nmjority
asks whether Ws. Stat. § 343.307(1) "treats a violation of the
I[I'linois 'zero tolerance' laws differently than the way it

treats a violation of the Wsconsin 'absolute sobriety' laws in

counting offenses for purposes of sentencing.” Majority op.,
118. In answering this question, the majority focuses its
exam nation on the statutory term "conviction." Id., 9131-53.

It concludes that an adm nistrative suspension for a violation
of the Illinois zero tolerance law is a "conviction" as that
term is used in Ws. Stat. 8§ 343.307(1)(d), and that such a
conviction should be counted for enhancing the penalty at
sent enci ng.

173 The problem with the majority's analysis is that it
focuses on only part of the statutory | anguage. It does not
separately exam ne whether the legislature intended the phrase

"W th an excess or specified range of alcohol concentration” to

enconpass Illinois zero tolerance violations. If it had
examined this additional phrase, it would have reached a
di fferent concl usion. Instead, the majority sinply concludes
that the conduct prohibited under the Illinois law "fall][s]
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squarely Wi t hin t he pr ohi bi t ed conduct listed in
Ws. Stat. § 343.307(1)(d)." 1d., 955.

174 The mgjority's focus is not surprising, given that the
parties focused their argunents on the term "conviction."
Nei t her party advanced any interpretation of the phrase "with an
excess or specified range of al cohol concentration.”
Nevertheless, mnmy review of the legislative history indicates
that the legislature intended the phrase "excess or specified
range of al cohol concentration” to enconpass OW-related
offenses and offenses related to the |ower range of alcohol
concentration for comercial vehicle operators—~not yout hful
zero-tol erance of fenses.

I

175 The phrase "with an excess or specified range of
al cohol concentration" first appeared in the Wsconsin Statutes
in 1989. It was introduced by 1989 Ws. Act 105, which
significantly anended Wsconsin's driver licensing schene.
Among ot her changes, the phrase "with an excess or specified
range of al cohol concentration” was i nserted in
Ws. Stat. § 343.307(1) and five other statutes.?

176 The drafting history reveals that the act was intended
to inplement the federal Conmercial Mdtor Vehicle Safety Act of
1986. The legislature requested that the Departnent of
Transportation (DOT) draft legislation to acconplish this goal

It appears that the DOT convened an advisory council to evaluate

3 See W's. St at . 88 343.307(2), 343.30(1q) (b) 1,
343.305(10) (b)1, 343.31(2), and 343.315(2)2 (1989-90, as amended
by 1989 Ws. Act 105).
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Wsconsin law in light of the Comrercial Mtor Vehicle Safety
Act and to nake recomrendati ons.

77 The advisory council identified what it referred to as

n4

"the Mattson problem In State v. Mattson, 140 Ws. 2d 24, 409

N.W2d 138 (Ct. App. 1987), the court of appeals held that a
M nnesota drunk driving conviction did not count as a prior
conviction because Mnnesota's OWN statute was not in strict
conformty with Wsconsin's ON statute. M nnesota's statute
i ncluded several offenses, such as intoxicated snowmbiling,
that were not penalized as ON offenses in Wsconsin.® The
Mattson holding nade it very difficult to count out-of-state OW
offenses as prior convictions, and it appeared to bring
Wsconsin law out of conpliance with the Conmercial Motor
Vehicle Safety Act.

178 The advisory council explained: "Wthout the Mattson
solution, our ability to consider offenses commtted in other
states could again be challenged. Wthout having the ability to
treat out of state OW convictions as if they had occurred in
Wsconsin, we nmay not be in conpliance wth the federal

requi rements."®

Nonconpliance would result in a loss of
substantial federal highway funds. Thus, it was inperative to

add | anguage which would nullify the effect of Mattson.

4 See CDL Advisory Council Menorandum supra n.1, at 7.

S State v. Mttson, 140 Ws. 2d 24, 29-30, 409 N.W2d 138
(Ct. App. 1987).

® CDL Advisory Council Menorandum supra n.1, at 7.
5
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179 Based on the advisory council's reconmendations, the
DOT drafted proposed |egislation. It explained that the
proposed legislation "revises the present statutory provisions
concerning the counting of prior convictions in other states for
operating while intoxicated ("ON') and certain mgjor traffic
of fenses” and "would count out-of-state OW offenses as prior
offenses even if the other state's law was not conpletely
identical to Wsconsin's law."’ The new | egislation would allow
convi ctions under another state's law to be counted "if that |aw
prohibited the sane sort of conduct as Wsconsin's |aw,
regardl ess of technical or mnor substantive differences between
the two states' |aws."®

80 To acconplish this end, the DOl proposed that the
| egislature insert the new phrase "with an excess al cohol
concentration” in several places throughout the statute. It
pr oposed t hat this phrase be pl aced in bot h
Ws. Stat. 88 343.30(1qg)(b)1 and 343.305(10)(b)1, which provided
that under certain circunstances, a court was required to
suspend or revoke a person's operating privileges. Prior to the
1989 anendnents, both of these statutes read: "If a person has a

conviction for any offense under a |ocal ordinance in or a state

statute of another state which is in conformty wth s.

" Wsconsin Department of Transportation, Wsconsin Motor
Carrier Safety Act Draft #4, at 2 (August 18, 1989) (on file at
the Wsconsin Legislative Reference Bureau, Madison, Wsconsin)
[ hereinafter DOT Draft].

®1d.
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346.63(1)(a) [ON] or (b) [PAC] or both, that conviction shall
count as a prior conviction under this subdivision."

181 The DOT proposed that Ws. Stat. § 343.30(1q)(b)1 be
anended to require suspension of operating privileges when a

per son has:

a conviction for any offense under a |ocal ordinance
in conformty with s. 346.63(1)(a) or (b) or both, or
under the law of another state that prohibits refusa
of alcohol testing or use of a notor vehicle while
intoxicated or wunder the influence of a controlled
substance or a conpilation thereof, or wth an excess
al cohol concentration, or under the influence of any
drug to a degree that renders the person incapable of
safely driving, as those or substantially simlar
terns are defined in that state's |aws.®

The DOT proposed that nearly identical |anguage be inserted into
Ws. Stat. § 343.305(10)(b)1.'® In both places, a note fromthe
Ofice of General Counsel for the DOTI explained that "[t]his
| anguage is intended to allow counting of out-of-state OW-
rel ated convictions, notw thstanding [Mattson]."

182 At the sane tinme that the DOI' proposed the above
nodi fi cations, it al so pr oposed nodi fyi ng W s. St at.
8 343.307(1), the counting statute which is relevant to Carter's
case. Prior to the 1989 anendnents, this statute provided in
part that "convictions for violations under s. 346.63(1), or a
| ocal ordinance in conformty therewith or a |local ordinance in

or a state statute of another state in conformty therewth"

°1d. at 77-78 (enphasis added).

2 91n the draft of Ws. Stat. § 343.305(10)(b)1, the word
"conbi nation” is used instead of "conpilation."

1 pOr Draft, supra n.7, at 78, 87.

7
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woul d count for sentencing purposes. Ws. Stat. § 343.307
(1987-88). The DOT proposed adding the follow ng |anguage:

"convictions under the law of another state that prohibits

refusal of alcohol testing or use of a notor vehicle while

i ntoxi cated or under the influence of a controlled substance, or

a conbination thereof, or with an excess al cohol concentration

or under the influence of any drug to a degree that renders the
person incapable of safely driving, as those or substantially
simlar terms are defined in that state's |aws."*?

183 Because the proposed |anguage nodifying the counting
statute is identical to the proposed |anguage nodifying Ws.
Stat. 88 343.30(1q)(b)1 and 343.305(10)(b)1, and because the
proposals were contenporaneously nmade, it appears that the
intent underlying the DOT's proposed anmendnents was the sane. |
conclude that the intent was to "count out-of-state ON offenses
as prior offenses even if the other state's law was not
conpletely identical to Wsconsin's law "

184 The DOI's proposal was sent to the Legislative

Ref erence Bureau (LRB). The LRB retained nuch of the |anguage

that had been proposed by the DOT. However, the LRB nodified

the phrase "or with an excess al cohol concentration” to "or with

an excess or specified range of alcohol concentration” in a

draft dated September 28, 1989.  This change was |ikew se

12 |d. at 88-89 (enphasis added).
¥ See id. at 2.

14 See Prelimnary Draft of 1989 Ws. Act 105, at 65 (Sept.
28, 1989) (enphasis added) (on file at the Wsconsin Legislative
Ref er ence Bur eau, Madi son, Wsconsin).

8
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reflected in the anendnents to Ws. Stat. 88 343.307(2),
343.30(1q) (b)1, 343.305(10)(b)1, 343.31(2), and 343.315(2),'® and
it was passed by the |egislature.?®

85 There is no explicit explanation for the LRB s
addition of the phrase "or specified range" to the proposed
anmendnent s. It likely was to reference the new offense created
by the legislation for operating a commercial vehicle with a
bl ood al cohol concentration of 0.04-0.08—a |ower blood al coho
concentration than for non-conmercial drivers.?'’ There is no
i ndi cati on whatsoever that the nodification of this |anguage was
i ntended to substantively change the DOI's proposal.

186 Accordingly, it appears that the LRB' s intent was the

sanme as the expressed intent of the DOI—to count OW-rel ated

15> Wsconsin Stat. § 343.307(2) is the counterpart to the
counting statute interpreted today. It comes into play when the
offender's current offense is for refusal to take a test rather
than ON. Wsconsin Stat. 88 343.30(1q)(b) and 343.305(10)(b)1
di scussed above, provide that wunder <certain circunstances a

court must suspend or revoke a person's operating |icense.
W sconsin St at . 343. 31(2) provi des t hat under certain
circunstances the DOTI (rather than a court) nust suspend or
revoke a person's operating |icense. Finally, Ws. Stat.

§ 343.315(2), discussed below, provides that a person shall be
disqualified from operating a comercial motor vehicle for a
period of tinme upon conviction of certain offenses.

16 See 1989 Ws. Act 105.

" To bring Wsconsin into conpliance with the Conmercia
Motor Vehicle Safety Act, Wsconsin was required to |lower the
range of alcohol concentration permtted for conmmercial notor

vehicle operators. The council expl ai ned: "Regul ati ons
i npl enenting the [Comrercial Mdtor Vehicle Safety Act] require a
.04 BAC standard for conmercial driver |icensees.” Pol i cy

Recommendations for |Inplementing the Comercial Mtor Vehicle
Safety Act, at 4 (June 30, 1989) (on file at the Wsconsin
Legi sl ati ve Reference Bureau, Madison, W sconsin).

9
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offenses and offenses related to the |ower range of alcohol
concentration for comercial vehicle operators. The change was
necessary for Wsconsin to cone into conpliance with the federal
Commercial Mdtor Vehicle Safety Act of 1986.

187 The analysis that the LRB provided for 1989 Ws. Act
105 clearly shows the purpose and goals of the |legislation. The
purpose was to cone into conpliance with the federal |[|aw
pertaining to the safety of comercial notor vehicles. The
goals included renoving problem drivers from the highways and
establishing uniformty. Finally, new offenses were created

related to the operation of commercial vehicles:

This bill inplements the requirenments of the federal
commercial notor vehicle safety act of 1986 and
establishes a classified driver |icense system The

goals of the federal act are to inprove driver
quality, renove problem drivers from the hi ghways and
to establish wuniform procedures . . . . The federal
act requires states to establish mninum standards to
ensure a uniform national system and to participate in
a national information system to exchange information
regarding the licensing, suspension or conviction of

traffic wviolations of commer ci al not or vehi cl e
drivers.
The bill also creates nunerous offenses relating to

driver licensing and the operation of conmercial notor
vehicl es. 18

Accordingly, | conclude that the majority's interpretation is at
odds with the | egislative history.

18 Analysis by the Legislative Reference Bureau, at 4 (on
file at the Wsconsin Legislative Reference Bureau, Mdison,
W sconsin).

10



No. 2008AP3144-CR. awb

188 The nmmjority's interpretation also fails to apply a
standard canon of statutory construction. Wen the sanme phrase
is used repeatedly throughout a chapter of the statutes, it is
reasonabl e to deduce that the legislature intended the phrase to

have the sanme meaning each time it appears.® Bank Mitual v.

S.J. Boyer Constr., Inc., 2010 W 74, 9131, 326 Ws. 2d 521, 785

N. W 2d 462. This is especially true when the phrase was
introduced in multiple places of the statutory chapter at the
sane tine, all as part of the same bill. Like the legislative
history, this rule of statutory construction supports the
conclusion that the legislature intended the phrase "excess or
specified range of alcohol concentration" to enconpass OW -
related offenses and offenses related to the |ower range of
al cohol concentration for comrercial vehicle operators.

89 In addition to appearing in the counting statute, the

phrase "with an excess or specified range of al cohol
concentration” now appears in two other statutes: Ws. Stat.
8§ 343.31 and Ws. Stat. § 343.315(2). It is of great inport

that when it is used in these other statutes, the phrase "excess
or specified range of alcohol concentration”™ is consistently
paired with ON-related offenses and offenses related to the
| oner range of alcohol <concentration for comercial vehicle

oper at or s—not yout hful zero-tol erance offenses.

19 The Legislative Reference Bureau has provided the
following guidance when drafting legislation: "[L]egislative
style should avoid variation in sentence form and should use
identical words for the expression of identical ideas to the
poi nt of nonotony." Legi slative Reference Bureau, Wsconsin
Bill Drafting Manual 2011-2012 § 2.01(15)(a) (rev. ed. 2010).

11
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190 Wsconsin Stat. 8§ 343.31 directs the DOl to revoke
operating privileges of anyone convicted of certain Wsconsin
and out-of-state offenses. Subsection (1) lists Wsconsin
convictions warranting revocation, including convictions for
operating a notor vehicle while under the influence of an
intoxicant, injury by intoxicated operation of vehicle, and
injury by operation of a comercial notor vehicle when the
person has an alcohol concentration of 0.04 or nore but |ess
t han 0. 08. Subsection (1) does not provide for revocation upon
vi ol ation of Wsconsin's absolute sobriety | aw.

191 Subsection (2) provides that "[t]he departnent shall
revoke the operating privilege of any resident upon receiving
notice" of an out-of-state conviction which, "if commtted in
this state, would have been cause for revocation under this
section or for revocation under s. 343.30(1lq)." As set forth
above, a youthful zero tolerance violation would not have been
"cause for revocation under this section.” Likew se, a youthful
zero tolerance violation would not have been cause for
revocation under Ws. Stat. § 343.30(1q). Under that statute,
revocation is required if the resident has been convicted of
OW, causing injury by intoxicated use of a vehicle, or homcide
by intoxicated use of a vehicle.

192 Simlarly, the phrase "with an excess or specified
range of alcohol concentration® is found twice wthin the
commercial notor vehicle disqualification statute, Ws. Stat.
§ 343.315(2). That statute provides that a person shall be

disqualified from operating a conmercial notor vehicle upon a

12
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first conviction of certain offenses. Again, the phrase is
paired with ON-related offenses and offenses related to the
| oner range of alcohol <concentration for comercial vehicle

oper at ors—not yout hful zero-tol erance of f enses. ?°

20 W sconsin St at . § 343.315(2)(a)?2 mandat es
di squalification from operating a commercial notor vehicle upon
convi ction under t wo W sconsin st at ut es, Ws. St at .
88 346.63(1)(b) and (5)(a). Those two statutes prohibit

operating a vehicle with a prohibited al cohol concentration and
operating a commercial notor vehicle with a range of blood
al cohol concentration between 0.04 and O0.08. Ws. Stat.
§ 343.315(2)(a)2 also mandates disqualification upon conviction
of "the law of another jurisdiction prohibiting driving or
operating a comercial notor vehicle while the person's al coho
concentration is 0.04 or nore or with an excess or specified
range of alcohol <concentration, as those or substantially

13
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193 Along with the legislative history, the legislature's
use of this phrase in simlar and contenporaneous statutes
bol sters the conclusion that the |egislature intended the phrase
to enconpass OW-related offenses and offenses related to the
| oner range of alcohol concentration for comercial vehicle
oper at ors—not youthful zero tolerance violations. Accordingly,

| respectfully dissent.

simlar terns are used in that jurisdiction's |aws."

Wsconsin Stat. 343.315(2)(a)6 mnandates disqualification
upon conviction under four Wsconsin statutes, Ws. Stat.
88 346.63(2), 346.63(6), 940.09(1) and 940.25. Those four
statutes make it wunlawful for any person to cause injury to
anot her by operation of a vehicle while under the influence of
an intoxicant, controlled substance, or drug, or while operating
W th a pr ohi bi t ed al cohol content. W sconsin St at .
343.315(2)(a)6 mandates disqualification upon conviction of "the
law of another jurisdiction prohibiting causing or inflicting
injury, great bodily harm or death through use of a notor

vehicle while intoxicated or under the influence of
alcohol . . . or with an alcohol concentration of 0.04 or nore
or with an excess or speci fied range of al coho
concentration . . .as those or substantially simlar terns are

used in that jurisdiction' s |aws."
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