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M1 ANN WALSH BRADLEY, J. The petitioners, Thomas H.
Schmtt and MBS-Certified Public Accountants, LLC (collectively,
MBS), seek review of an unpublished decision of the court of
appeals affirmng a circuit court order dismssing their clains
for monetary relief.! The circuit court determned that the
coommon |aw voluntary paynent doctrine barred MBS s clains
agai nst Wsconsin Bell, Inc. and ILD Tel econmunications, Inc.
for damages under Ws. Stat. § 100.207 and other statutes.?

12 The defendant tel ecomruni cations conpanies assert that

Putnam v. Time Warner Cable of Southeastern Wsconsin, 2002 W

108, 255 Ws. 2d 447, 649 N.W2d 626, is squarely on point and
forecl oses the argunment advanced by MBS. Additionally, they

contend that under the rule of Fuchsgruber . Cust om

Accessories, Inc., 2001 W 81, 244 Ws. 2d 758, 628 N W2d 833

the legislature was required to nake explicit reference to the
vol untary paynent doctrine in the text of Ws. Stat. § 100.207
if it intended the doctrine to be inapplicable to clains under
that statute.

13 We conclude that no Wsconsin court has addressed
whet her the legislature intended the voluntary paynent doctrine
to be a viable defense against any cause of action created by a

statute. In Putnam the question of whether the voluntary

! See MBS-Certified Public Accountants, LLC & Schmitt v.
Wsconsin Bell, No. 2008AP1830, unpublished slip. op. (Ws. C.
App., Aug. 10, 2010), affirmng orders of the circuit court for
M | waukee County, Richard J. Sankovitz, Judge, presiding.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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paynment doctrine was a viable defense to a claim under Ws.
Stat. 8§ 100.18(1) may have lurked in the record, but it was
neither brought to the attention of the court nor was it
specifically addressed. Accordingly, it was not decided by this
court.

14 We further determine that the defendants m sinterpret

Fuchsgr uber . Application of the common |aw voluntary paynent

doctrine would undermne the manifest purposes of Ws. Stat.
§ 100. 207. Under these circunstances, the conflict between the
statute's mani fest purpose and the comon | aw defense |eaves no
doubt that the legislature intended that the common | aw defense
shoul d not be applied to bar clains under the statute.

15 Accordingly, we reverse and remand to the court of
appeals to address ILD s cross-appeal and, if appropriate, any
previously unresolved appellate issues regarding Ws. Stat.
8 100. 18(1) and the Wsconsin Organized Crine Control Act.

I

16 The allegations at issue in this case relate to an
illegal t el econmuni cati ons practice call ed "cramm ng. "
According to MBS, crammng is a deceptive billing schene in
whi ch tel ecommuni cations conpanies insert relatively small,
unaut hori zed charges into custonmers' telephone bills wth the
expectation that the custoners wll unwttingly pay the
unaut hori zed char ges.

17 The facts set forth below are taken primarily from

MBS s conpl aint. Because we are reviewng the circuit court's
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grant of a notion to dismss for failure to state a claim we
nmust assune that these facts are true.

18 Thomas Schmtt is an accountant who owns and operates
MBS-Certified Public Accountants, LLC (MBS). W sconsin Bell is
the | ocal exchange <carrier that provides MBS s telephone
service.? At some point, Schmtt discovered that Wsconsin
Bell's tel ephone bills contained unauthorized charges. Schm tt
and MBS filed suit.*

19 According to the allegations in the conplaint, the
unaut hori zed charges, which ranged from $2 to $40 per nonth,
were generated by three service providers, Local Biz USA U S
Connect, and AnericaTel. These service providers are in the
business of providing internet and web hosting services,
directory assistance services, and international calling plans,
respectively. MBS asserted: "Because consuners would be nore
likely to question unauthorized charges if they were contained
in bills sent to them directly by the Service Provider

Defendants . . . , those Service Provider Defendants enlist the

3 Although MBS's conplaint named AT&T, Inc., the parties
agree that Wsconsin Bell d/b/a AT&T Wsconsin is the correct
name of the intended defendant. The parties stipulated to the
di sm ssal of AT&T and the substitution of Wsconsin Bell.

“ Schmitt and MBS filed suit "on behalf of thenselves and
all others simlarly situated.” The conplaint was dism ssed
before the circuit court had the occasion to determ ne whether
it was appropriate to certify the lawsuit as a class action.
Accordingly, at this point the only plaintiffs in this |lawsuit
are Schmtt and MBS.
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aid of third-party billing conpanies, . . . which agree to take
part in the deceptive business practices in exchange for a fee."

110 According to MBS, the unauthorized charges were
forwarded to ILD Comunications (ILD), a billing clearinghouse.
| LD aggregated the unauthorized charges and then forwarded them
on to Wsconsin Bell, where they were incorporated into MS's
tel ephone bills under the heading "M scell aneous Charges and
Credits." The conplaint alleges that Schmtt did not notice the
unaut hori zed charges and unwittingly paid them

11 The defendants nanmed in MBS's conplaint fall into
three <categories: service providers (Local Biz USA U S
Connect, and AnericaTel); billing clearinghouses (ILD); and
| ocal exchange carriers (Wsconsin Bell). At this point,
however, only two defendants, ILD and Wsconsin Bell, remain as
parties to this appeal.®

112 1In relevant part, the conplaint alleged violations of
Ws. Stat. 8 100.207(2) and (3)(a), violations of Ws. Stat.
8§ 100.18(1), and violations of the Wsconsin Oganized Crine
Control Act, Ws. Stat. 8 946.80, et seq. (hereinafter, the

Crime Control Act).® The tel ecommunications conpany defendants

® U.S. Connect never appeared in the action before the
circuit court and was defaulted. Further, while this case was
pending at the court of appeals, AnmericaTel was dismssed to
accommpdate a settlenent agreenment, and Local Biz filed for
bankruptcy and was later disnmissed under Ws. Stat. 8§ (Rule)
809. 18.

® Additionally, the conplaint alleged violations of Ws.
Stat. 8§ 100.20(5) and unjust enrichnment. MBS did not appeal the
circuit court's dism ssal of either of these clains. Therefore,
they are not before this court.
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filed notions to dismss, alleging various defenses including
the voluntary paynent doctrine. Under that doctrine, a party
cannot bring an action "to recover paynents that [were] paid
voluntarily, wth full know edge of the material facts, and
absent fraud or wongful conduct inducing paynent." Putnam 255
Ws. 2d 447, 113.

13 At a hearing on the defendants' notions, the circuit
court dismssed all clains for nonetary relief against ILD and
Wsconsin Bell with one exception.’” The circuit court's analysis
focused primarily on the |anguage of 100.207(2) and (3)(a). I t
determ ned that al though the conpl aint properly alleged
violations of Ws. Stat. § 100.207, the voluntary paynent
doctrine would bar any entitlenent to nonetary relief.

114 Taking the allegations in the conplaint as true, the
court concluded that each of the defendants nade false
statenents with regard to the provision of telecomunications

service in violation of § 100.207(2).% It explained: "Stating on

" The circuit court refrained from dismssing claims for
noney damages arising out of one charge generated by U S.
Connect. See infra, 119 n.10. Additionally, the court's order
left intact MBS s clainms for injunctive relief. Utimtely, the
parties stipulated to dismss the clains for injunctive relief

wi th prejudice.

8 Wsconsin Stat. § 100.207(2) provides:

A person may not make in any manner any statenment or
representation wth regard to the provision of
t el ecommuni cations servi ces, including the rates,
terms or conditions for teleconmunications service,
which is false, msleading or deceptive, or which
omts to state material information with respect to
the provision of telecomunications service that is

6
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a phone bill that a custonmer owes noney for services the
custonmer did not authorize is false. . . . And that seens to be
the only elenment that nust be shown to denonstrate a violation
of Ws. Stat. § 100.207(2)."

15 The court also concluded that all of the defendants

except ILD violated § 100.207(3)(a).°® The court excepted ILD

because it was "satisfied that ILD did not bill the plaintiffs.
| LD col | ected, packaged, and communicated billing information to
W sconsin Bell, but that conduct cannot fairly be described as
"billing'[.]"

116 Neverthel ess, the court went on to conclude that "the
conplaint also establishes a possible defense to the danage
claim" Relying on MBS s allegation that Schmtt "did not
notice the charges and unwttingly paid them" it asserted:
"[T]he conplaint inplies that the plaintiffs voluntarily paid

t he unl awful charges."

necessary to nmake the statenents not false, msleading
or decepti ve.

® Wsconsin Stat. § 100.207(3)(a) provides:

A person may not engage in negative option billing or
negative enrollnment of telecommunications services,
i ncl udi ng unbundl ed telecomrunications services. A
person may not bi |l a cust oner for any

t el ecomuni cations service that the custoner did not
affirmatively order unless that service is required to
be provided by Iaw, the federal communi cati ons
commission or the public service conm ssion. A
custoner's failure to refuse a person's proposal to
provide a teleconmmunications service is not an
affirmative request for t hat t el ecommuni cati ons
servi ce.
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117 The court concluded that the voluntary paynent
doctrine was a viable defense to MBS s clains for damages under
Ws. Stat. 8§ 100.207 because the legislature did not insert any
| anguage in the statute that expressly abrogated the common |aw

doctri ne:

| reach this juncture in ny reasoning by follow ng the
maxi m that a court cannot read a statute to override
the common | aw unless the |legislative purpose to do so
is clearly expressed in the | anguage of the statute.

A good exanple of this principle at work 1is
Fuchsgr uber V. Custom Accessori es, I nc., [ 244
Ws. 2d 758]

Li kew se, in the case before ne, | find a lack of any

explicit reference to voluntary paynent in section
100. 207, and that lack of any explicit reference to
the possibility of voluntary paynment leads nme to
conclude that the Legislature did not intend for this
statute to override this conmmon | aw doctri ne.

| sinply do not find any words suggesting that you can
claim danmages under the statute even if you
vol untarily paid.

The <court asserted that it was required to "presune the
Legi slature knew about the doctrine and knew this would be
raised as a defense, [and] if they didn't want it raised as a
def ense, they would have said so."

118 Additionally, the <circuit court found support in
Putnam "I'm also influenced by the fact that the Putnam court
upheld the application of the comon |aw voluntary paynent
doctrine against not only common |aw damage clains, but also a

statutory claim™
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119 Wsconsin case |aw recognizes three exceptions to the
vol untary paynent doctrine: fraud, duress, and m stake of fact.

See Putnam 255 Ws. 2d 447, 913. Turning to those exceptions,

the circuit court determned that MBS had alleged fraud but had
failed to "satisfy the court” that the charges were sufficiently
deceptive to fulfill the elenments of common |aw fraud: "[T]he
charges were stated wth sufficient particularity that a
reasonabl e custoner would be startled to find such a charge on
the bill."?*°

120 As explained above, the circuit court's analysis was
focused on the |anguage of Ws. Stat. § 100.207. It did not
specifically examne Ws. Stat. 8§ 100.18(1) or the Crinme Contro
Act to determine whether the voluntary paynent doctrine was
applicable to clains under those statutes. Nevert hel ess, by
dismssing all of MBS s clains for nonetary relief, it appears
that the court inplicitly concluded that the doctrine was a
viable defense to clainms under Ws. Stat. 8§ 100.18(1) and the
Crime Control Act as well.

21 Additionally, the court provided an alternative
rationale for di sm ssi ng t he cl ai ns under W s. St at .
§ 100.18(1). It concluded that that statute applied to

representations that are nmde in advertisenents and sales

10 The court nmmde one exception for the charge for "MONTHLY
SVCS' generated by U. S. Connect. It explained: "[t]he words,
"monthly service fee' are generic and anbi guous enough that even
a dedicated bean counter mght |look at that and say, okay | can
see why | have to pay a nonthly fee, and would be easily
hoodw nked. "
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pronotions, and that the telephone bills did not constitute
advertisenents or sales pronotions. At a hearing on MBS's
motion for reconsideration, the court stood by its previous

decision to disniss the clains.?'?

1 Wsconsin Stat. § 100.18(1) provides:

No person, firm corporation or association, or agent
or enployee thereof, with intent to sell, distribute,
i ncrease the consunption of or in any w se dispose of
any real estate, nerchandise, securities, enploynent,
service, or anything offered by such person, firm
corporation or association, or agent or enployee
thereof, directly or indirectly, to the public for
sale, hire, use or other distribution, or with intent
to induce the public in any manner to enter into any
contract or obligation relating to the purchase, sale,
hire, use or |lease of any real estate, nerchandise,
securities, enpl oynment or servi ce, shal | make,
publish, dissemnate, circulate, or place before the
public, or cause, directly or indirectly, to be nade,
publ i shed, dissem nated, circulated, or placed before
the public, in this state, in a newspaper, nagazi ne or
ot her publication, or in the form of a book, notice,

handbill, poster, bill, <circular, panphlet, letter,
sign, placard, card, |l|abel, or over any radio or
television station, or in any other way simlar or
di ssim |l ar to the foregoing, an advertisenent,

announcenent, statenent or representation of any kind
to the public relating to such purchase, sale, hire
use or Jlease of such real estate, nerchandise,
securities, service or enploynent or to the ternms or
conditions thereof, which advertisenment, announcenent,
statenent or representation contains any assertion,
representation or statenment of fact which is untrue
deceptive or m sl eadi ng.

2 The court further elucidated wupon its alternative
rationale for dismssing the Ws. Stat. § 100.18(1) claim It
explained that the representations in the telephone bills did
not constitute advertisenents or sales pronotions because they
were not nmade to the public for the purpose of inducing a future
sal e.

10
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122 MBS appealed the dismssal of its clainms for relief
under Ws. Stat. § 100.207, Ws. Stat. 8§ 100.18(1), and the
Crime Control Act. The primary focus of its brief to the court
of appeals was the applicability of the voluntary paynent
doctri ne. In addition, MBS appealed the <circuit court's
alternative rationale for dismssing the § 100.18(1) clains and
the court's determnation that MBS failed to state a
8§ 100.207(3)(a) claim against |LD because ILD did not "bill"
VBS.

9123 1LD cross-appealed. It argued that in addition to the
voluntary paynent doctrine, the dismssal of the Ws. Stat.
8§ 100.207 <clains against it should be affirmed on other
grounds. 3

124 Relying primarily on Fuchsgruber and Putnam the court

of appeals concluded that the voluntary paynent doctrine applied

to bar MBS's clains for nonetary relief. MBS- Certified Public

Accountants, LLC & Schmtt v. Wsconsin Bell, No. 2008AP1830,

unpubl i shed slip. op. (Ws. C. App., Aug. 10, 2010). Because

of this determ nation, the court of appeals declined to address

3 91n its cross-appeal, ILD argued that the Ws. Stat.
8 100.207(2) claim against it was unavailing because (1) the
statute prohibits false, msleading, or deceptive statenents and
representations, and |ILD did not nake any statenment or
representation to MBS; (2) the statute applies to statenents
made in the context of advertising or sales pronotions, and the
bills were not advertising or sales pronotions; and (3) MBS
| acks standing to file suit under Ws. Stat. § 100.207 because
MBS is not a "consunmer” as that term has been defined by the
Department of Agriculture, Trade and Consuner Protection.

11
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the additional argunments presented by MBS and declined to
address ILD s cross-appeal. 1d., 1.
[

125 Upon review, we nust determne whether the circuit
court properly granted the defendants' notions to dismss. e
review a grant or denial of a notion to dism ss independently of
the determ nations rendered by the circuit court and the court

of appeals. Pool v. Cty of Sheboygan, 2007 W 38, 19, 300

Ws. 2d 74, 729 N W2d 415. Like the circuit court and the
court of appeals, we nust assune that the allegations in the
conplaint are true. Putnam 255 Ws. 2d 447, 11

26 This case presents the issue of whether the voluntary
paynment doctrine is a viable defense to clainms under several
st at ut es. Utimtely, this is a mtter of statutory
interpretation. It must be decided whether the |egislature
intended the common |aw defense to be applied to bar nonetary
relief wunder these statutes. Statutory interpretation is a
guestion of law, which we also review independently of the
determ nations rendered by the circuit court and the court of
appeal s. Pool, 300 Ws. 2d 74, 19.

127 We begin by addressing the defendants' contention that
the issue in this case was already decided in Putnam 255
Ws. 2d 447, a recent decision of this court. Then, we turn to
interpreting the statute and addressing the defendants' argunent

that Fuchsgruber, 244 Ws. 2d 758, resolves the mtter of

statutory interpretation that is presented by this case.
11
12
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128 MBS asserts that the voluntary paynent doctrine is not
a viable defense to its statutory clains for danages because the
doctrine conflicts with the purposes of the statutes. The
def endant tel ecommuni cati ons conpani es counter that we need | ook
no further than a recent decision of this court to resolve the
i ssue. They contend that Putnam denonstrates that the voluntary
paynment doctrine is a viable defense to all statutory clains.
Therefore, they argue that Putnam forecloses the argunent
advanced by MBS.

129 In Put nam t he di spute revol ved around t he
enforceability of a clause in Time Wrner's standard cable
contract. The clause inposed a |ate-paynent fee on custoners
who failed to tinely pay their bills. 255 Ws. 2d 447, f94. A
cl ass of custoners who paid the fees subsequently filed suit to
recover their paynents, alleging that the fees were not
reasonably related to Time Warner's actual costs. Id.  The
custoners averred that the fees constituted unlawful [Iiquidated
damages. 1d., 910.

130 The conplaint set forth eight separate causes of
action for nonetary damages, including a claim for danmages under
"Wsconsin's Trade Practices Act."™ 1d., 14 n.2. W explained
in a footnote that each of +these clainms for danages was

"premsed on a theory of liability that Tinme Warner inposed an

14 The Putnam opinion does not cite a specific statute. It
IS necessary to turn to the appendix that was filed in that case
to determne that the danages were clained under Ws. Stat.
§ 100.18(1).

13
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unl awful |iquidated damages clause” in its contract: "Each count
all eges, in sonme manner, that Tinme Warner received paynents from
the late fees '"which are not reasonably related to its actua

costs.'" 1d., 136 n.12.

131 We described the nature and purpose of the voluntary
paynment doctrine as follows: "[Money paid voluntarily, wth
knowl edge of all the facts, and wthout fraud or duress, cannot
be recovered nerely on account of ignorance or mstake of the
| aw. " Id., 913. The voluntary paynent doctrine "allows
entities that receive paynent for services to rely upon these
funds and to use them unfettered in future activities" and
"operates as a nmeans to settle disputes without litigation by
requiring the party contesting the paynent to notify the payee
of its concerns.” 1d., 116.

132 Utimately, we determned that the voluntary paynent
doctrine barred the custoners "from recovering nonetary danmages
for their paynent of allegedly unlawful fees w thout objection
or protest.” Id., 3. W concluded that the custoners had paid
the fees without objection or protest, and that their paynents
were not nmade as a result of fraud, duress, or mstake of fact.
Id., 3.

133 W& neither cited to nor individually addressed the
custoners' <claim under Ws. Stat. § 100.18(1). Rat her, we
grouped together all of the remaining clainms and collectively
di sposed of them in a footnote: "[B]ecause the custoners are
precluded wunder the voluntary paynent doctrine from seeking
r epaynment of all egedly  unl awf ul i qui dated danmages, t he

14
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additional clains [for nobney damages] are encapsulated in the
overall J[unlawful |iquidated damages] theory and are properly
subject to the voluntary paynent doctrine."” 1d., 136 n.12.

134 The Putnam court's application of the voluntary
paynment doctrine |ends superficial support to the defendants'
contention that the doctrine is a defense to all statutory
clains and can likew se be applied to the statutes inplicated in
this case. Nevert hel ess, "questions which nerely lurk in the
record, neither brought to the attention of the court nor ruled
upon, are not to be considered as having been so decided as to

constitute precedents.” Webster v. Fall, 266 U S. 507, 511

(1925) . 1°

135 The Putnam court did not interpret Ws. Stat.
8§ 100.18(1), and it did not rule upon whether the |egislature
intended the common |aw doctrine to be a viable defense to that

statutory claim Further, a review of the briefs filed in this

15 See also Colby v. Columbia Cnty., 192 Ws. 2d 397, 405,
531 N.W2d 404 (C. App. 1995) aff'd, 202 Ws. 2d 342, 550
N.W2d 124 (1996) ("[We did not consider, and were not asked to
consider [in a previous case], the inpact of section 893.13(2),
Stats. Qur statenent, although superficially supporting the
City's position here, is thus not precedent."); Fulton Found. v.

Wsconsin Dep't Taxation, 13 Ws. 2d 1, 10, 108 N w2d 312
(1961) ("Because the right of the departnent to raise the issue
of constitutionality was not therein challenged, such case has
no efficacy as a precedent with respect to such question.");
State ex rel. Gty of Sheboygan v. Cnty. Bd. of Supervisors, 194
Ws. 456, 459, 216 N W 144 (1928) ("The relators cannot rely
upon the fact that simlar actions have been maintained in which
the right of the nmunicipality to prosecute such actions was not
guestioned, because the question now under consideration was
neither raised nor considered in those cases. Such deci si ons
are not authority either way upon this question.").

15



No. 2008AP1830

court in Putnam reveals that the customers never advanced that
the statutory claim should be treated any differently than the
common |aw unlawful |iquidated damages claim They did not
argue the issue we consider today.

136 In fact, the custonmers did not make any such argunent
in any court. During the hearing before the circuit court on
Tinme Warner's notion to dismss, the custoners' attorney did not
di scuss or even nention Ws. Stat. § 100.18(1). Simlarly, the
circuit court did not nention the statutory claimwhen the court
di sm ssed "all counts in this conplaint."

137 Likew se, the custoners did not make any such argunent

in the court of appeals. The opinion of the court of appeals
listed the <clains mnmade, including one for "violation of
W sconsin's trade practice statutes.” Putnam v. Tinme WArner

Cable of Se. Wsconsin, 2001 W App 196, Y3 n.1, 247 Ws. 2d 41,

633 N W2d 254. However, it noted that the custoners nmade no
separate argunent regarding any statutory claim "The custoners
present separate argunents challenging the <circuit court's
di sm ssal of both the claim for unlawful |iquidated damages and
the claim for declaratory and injunctive relief. However, they
present a wunified argunent challenging the dismssal of all
their other claims.” |1d.

138 The custoners' opening brief to this court did not
cite to Ws. Stat. § 100.18(1) or any other trade practices
st at ut es. The only statute cited was the Uniform Declaratory
Judgnent Act, Ws. Stat. § 806. 04. In their reply brief, the
custoners did not cite any statutes at all.

16
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139 Rather, the custoners' briefs focus on only one claim
for damages—the common | aw unlawful |iquidated damages claim
Under these circunstances, where no distinction between the
coomon |law and statutory clainms was brought to any court's
attention, it is unsurprising that this court grouped the clains
for damages together and collectively affirnmed their dism ssal.

40 In Putnam the question of whether the voluntary
paynment doctrine was a viable defense to a claim under Ws.
Stat. § 100.18(1) mrmay have lurked in the record, but it was
nei ther brought to the attention of the court nor did the court
specifically rule wupon it. Accordingly, it has not been

previ ously deci ded. '®

8 No Wsconsin court has taken up and deci ded whether the
| egislature intended the voluntary paynent doctrine to be a
vi abl e defense agai nst any cause of action created by a statute.
Al though the court of appeals in this case cited to Butcher v.
Aneritech Corp., 2007 W App 5, 298 Ws. 2d 468, 727 N W2d 546
(C. App. 2006), the court m sconstrued that case.

In Butcher, it was alleged that Ameritech had collected
taxes for services that were not properly subject to taxation.
Id., 11. Wsconsin's tax code provides a statutory procedure
for recovering paynents. In certain circunstances, taxpayers

can file a claim for a refund with the Departnent of Revenue
(DOR) under Ws. Stat. 8 77.59(4)(a). The renedial schenme in
Ws. Stat. 8§ 77.59(4)(a) does not require taxpayers to protest
the paynent of unlawful taxes prior to seeking a renedy fromthe
DOR.

The Butcher plaintiffs did not seek the renedy from the DOR

as provided in Ws. Stat. 8§ 77.59(4)(a). Rat her, they filed
suit in the circuit court directly against Ameritech.

17



No. 2008AP1830

|V
41 Having determined that no Wsconsin case squarely
addresses the question before us, we turn to the relevant
st at ut es. In its petition for review, MBS argued that the
circuit court erroneously dismssed its clainms for nonetary
relief under three statutes: Ws. Stat. 8§ 100.207, Ws. Stat.
8§ 100.18(1), and the Crine Control Act. However, the primary
focus of the parties' argunments is on just one of these
statutes, Ws. Stat. § 100.207. Accordingly, we |ikew se focus
our discussion on that statute.
A
142 When interpreting a statute, this court strives to
give effect to the |anguage chosen by the |egislature. In so
doing, we consider the statute's scope, context, and purpose.

State ex. rel. Kalal v. Crcuit Court for Dane Cnty., 2004 W

The plaintiffs argued that application of the voluntary
paynment doctrine to bar their clains would violate the public
policy as expressed in Ws. Stat. 8§ 77.59. The Butcher court
di sagreed, holding that the voluntary paynment doctrine was a
viable defense against the clains filed against Anmeritech in
circuit court, even if the doctrine would not apply to clains
made under Ws. Stat. 8 77.59(4)(a). The court of appeals
expl ained: "Section 77.59(4)(a) expresses the legislature's
intent that a taxpayer need not protest the tax when paying it
in order to recover a refund [from the DOR] under the procedure
established in 8 77.59(4)(a). The statute expresses no intent
and no policy judgnent on whether the comon |aw voluntary
paynment doctrine should apply in a court action outside the
statutory schene.” 1d., 131 (enphasis added).

Because there was no Ws. Stat. 8 77.59(4)(a) claim at
issue in Butcher, the Butcher court had no occasion to eval uate
the applicability of the voluntary paynent doctrine to a cause
of action created by statute.

18
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58, 48, 271 Ws. 2d 633, 681 N.W2d 110 ("[ S] cope, context, and
purpose are perfectly relevant to a plain-neaning interpretation
of an unanbi guous statute as long as the scope, context, and
purpose are ascertainable from the text and structure of the
statute itself[.]"). "We begin by looking to the I|anguage of
the statute because we assune that the legislature's intent is

expressed in the statutory |anguage."” Bosco v. Labor & Indus.

Revi ew Comml n, 2004 W 77, 9123, 272 Ws. 2d 586, 681 N. W2d 157.

143 As al ways, a court should avoid adopting an
interpretation that is contrary to a "textually or contextually
mani fest statutory purpose.” Kalal, 271 Ws. 2d 633, {49.
"[We will liberally construe renedial statutes to suppress the
m schi ef and advance the renedy that the legislature intended to

afford. " Garcia v. Mazda Mdtor of America, Inc., 2004 W 93,

18, 273 Ws. 2d 612, 682 N W2d 365.

144 W sconsin St at . § 100. 207 IS entitled
"t el econmuni cati ons services." It prohibits false, m sleading,
or deceptive statenments "with respect to the provision of
tel ecomuni cations service," and it prohibits "bill[ing] a
custoner for any telecomunications service that the custoner
did not affirmatively order." Ws. Stat. 88 100.207(2);
100. 207(3) (a).

45 Subsection (2) provides:

A person may not make in any manner any statenment or
representation wth regard to the provision of
t el ecommuni cati ons service, including the rates, terns
or conditions for telecommunications service, which is
false, msleading or deceptive, or which omts to
state material information wth respect to the
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provi sion  of t el ecomuni cations service that IS
necessary to nmake the statenents not false, msleading
or decepti ve.

Stat. 8§ 100.207(2).
46 Subsection (3)(a) provides:

A person may not engage in negative option billing or
negative enrollnent of telecomrunications services,
i ncl udi ng unbundl ed tel ecommunications services. A
person may not bill a cust oner for any

t el ecommuni cations service that the custoner did not
affirmatively order unless that service is required to
be provided by Iaw, the federal commruni cati ons
comm ssion or the public service conm ssion. A
custoner's failure to refuse a person's proposal to
provide a telecomunications service 1is not an
affirmative request for t hat t el ecomruni cati ons
servi ce.

Stat. § 100.207(3)(a) (enphasis added).

147 Finally, subsection (6) sets forth two distinct

" I'n relevant part, Ws. Stat. § 100.207(6) provides:

(a) 1. If a person fails to conply with this section,
any person or class of persons adversely affected by
the failure to conply has a claim for appropriate
relief, including danmages, injunctive or declaratory
relief, specific performance and recission.

2. A person or class of persons entitled to relief
under subd. 1. is also entitled to recover costs and
di sbur senents.

(b) 1. The department of justice . . . or any district
attorney, my commence an action in circuit court in
the nane of the state to restrain by tenporary or
permanent injunction any violation of this section.
Injunctive relief my include an order directing
t el ecommuni cati ons providers . . . to di sconti nue
tel ecommuni cations service provided to a person
violating this section or ch. 196 [which regul ates
public wutilities]. Before entry of final judgnent,
the court may nmake such orders or judgnents as nay be

20
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person (or class of persons) who is adversely affected by the
violation may file a lawsuit for appropriate relief including
damages. Ws. Stat. 8§ 100.207(6)(a). Second, the Departnent of
Justice (DQJ) or a district attorney may commence a lawsuit in
the nane of the State to enjoin violations. In such an action
the court may al so order the defendant to "restore to any person
any pecuniary loss." Ws. Stat. 8§ 100.207(6)(b).

148 The State of Wsconsin, which filed an am cus brief in
this case, explained that crammng is one of a nunber of
deceptive billing practices to energe in the 1990s. See United

States GCeneral Accounting Ofice, Overview of the Cranm ng

Problem Statenment of Stanley J. Czerw nski (1999). The State

asserts that by enacting Ws. Stat. 8 100.207 in 1994, the
Wsconsin legislature specifically acted with the intent to
provide the neans to seek relief in the courts for deceptive and
unaut hori zed billing.

149 The tel ecomunications conpany defendants inply that
the real purpose and inport of the statute is found in sub.

(6)(b) and sub. (6)(c), the portions of the statute that permt

necessary to restore to any person any pecuniary |oss
suffered because of the acts or practices involved in
the action if proof of these acts or practices is
submtted to the satisfaction of the court.

(c) Any person who violates subs. (2) to (4) shall be
required to forfeit not less than $25 nor nore than

$5,000 for each offense. Forfeitures wunder this
paragraph shall be enforced by the departnent of
justice .

21



No. 2008AP1830

the State to file actions and seek forfeitures agai nst crammers.
They indicate that the legislative intent was to give the State
a "very heavy hammer," and that the private right of action in
sub. (6)(a) is largely inconsequential because it is duplicative
of preexisting comon | aw cl ai ns.

150 The defendants' assertion of |egislative purpose fails
to square with the statute's plain |anguage. W sconsin Stat
8§ 100.207 is a renedial statute that provides two renedial
pat hs, not one. In addition to the enforcenment nechanisns
provided to the State in subs. (6)(b) and (6)(c), "any person or
class of persons adversely affected by the failure to conply"”
with the statute may bring an independent cause of action. 8

51 In another context involving renedial statutes with a
dual enforcenent nechanism we have explained that "private
tenants actions provide a necessary backup to the state's

enforcenent powers." Shands v. Castrovinci, 115 Ws. 2d 352,

358-59, 340 N W2d 506 (1983). Because "the sheer nunber of
violations prevent [the State] from proceeding against al
violators," private actions "constitute an enforcenment mechani sm

reinforcing that of the justice departnent."” Id.; see also

Benkoski v. Flood, 2001 W App 84, 917, 242 Ws. 2d 652, 626

N.W2d 851 ("[P]rivate actions augnent enforcenent of the [I|aw]

8 By contrast, see Indiana's anti-cranmng statutes and
regul ations, which do not provide a private right of action.
Lady Di's, Inc. v. Enhanced Services Billing, Inc., 654 F.3d 728
(7th Gr. 2011) (citing Ind. Code § 8-1-29-5(2) and 170 Ind.
Adm n. Code 8§ 7-1.1-19(p)).
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by the departnent of justice, which has insufficient resources
to prosecute all violations.").

52 Courts interpret statutes to avoid surplusage. Kalal,
271 Ws. 2d 633, 1946. If the legislature had intended nothing
more in sub. (6)(a) than to duplicate preexisting comon |aw
clainms, there would have been no need to enact sub. (6)(a) at
all.

153 We nust construe this statute "with a view towards the
social problem which the legislature was addressing when
enacting the law " Garcia, 273 Ws. 2d 612, f18. Based on the
plain |anguage of the statute, the manifest purposes of Ws.
Stat. 8§ 100.207 are to provide renedies for those who are
adversely affected by cramming, and to deter that practice.®

154 If the voluntary paynent doctrine were a viable
defense to a person's cause of action wunder sub. (6)(a),
however, both of these |egislative purposes would be severely
under m ned. The application of the voluntary paynment doctrine

woul d significantly limt the circunstances under which a person

19 Wsconsin Stat. § 100.207 was adopted by 1993 Ws. Act
496, which made nunerous changes related to the regulation of
tel ecommuni cations utilities. There is scant |legislative
hi story that focuses specifically upon the purpose of Ws. Stat.
8 100. 207. I nformati on Menorandum 94-27, published by the
W sconsin Legislative Council, nerely provides: "The Act creates
new consuner protections, including . . . [p]rohibiting
deceptive advertising of t el ecomruni cati ons servi ces and
[imting telecommunications services sales and bill collection
practices[.]" The absence of Ilegislative history does not
inpede our ability to interpret the statute, given that the
| egi sl ative purposes of Ws. Stat. 8§ 100.207 are manifest in the
text of the statute.
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would be entitled to a renmedy under Ws. Stat. § 100.207. A
person could maintain a claim under only two circunstances: if
the person noticed the charges and protested before paying; or
if the person could satisfy one of the common |aw exceptions to
the voluntary paynent doctrine.?® Frequently, the person would
be required to overcone the high hurdle of proving all of the
el enents of conmon | aw fraud. %

155 The plain text of Ws. Stat. § 100.207 sets forth a
broad renedy available to persons who are adversely affected by
cr anm ng. Under the statute, a plaintiff need not protest an
unaut hori zed charge to seek a renedy. Nevertheless, if the
vol untary paynent doctrine were a viable defense, t hen
plaintiffs would either have to protest or satisfy all of the

el ements of fraud, duress, or mistake of fact. The broad

20 At oral argunment, counsel for |LD appeared to agree that
the application of the common |law doctrine would |imt the
remedy to these two circunstances. He stated: "There is not an
elemrent in the statute that says that a protest is required.
But if the common | aw defense of the voluntary paynent doctrine
applies and you have this rare custonmer . . . his paynent was
not the result of fraud, duress, or mstake of fact, then to get
around the voluntary paynment doctrine, that custoner would have
to protest.”

2L For exanple, in this case, the circuit court concluded
that the voluntary paynent doctrine was a viable defense to the
claims for damages and then explained: "For the plaintiffs to
claim that the voluntary paynent doctrine does not apply on
account of fraud, they nust satisfy the court of three elenents:
First that there was a knowingly false representation of fact;
Second, that it was nmade with intent to defraud and for the
purpose of inducing another to act wupon it; and Third, the
reci pient nust have relied on the representation and nust have
been induced to rely on it which act caused the cl ai mred damage. "
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statutory renedy set forth by the |egislature would be severely
ci rcunscri bed.

156 Application of the voluntary paynent doctrine would
i kewi se underm ne the legislature's purpose to deter cramm ng
by limting the circunstances under which a customer would be
entitled to relief. The defendant tel ecommuni cations conpanies
expl ain that whenever a custoner notices an unauthorized charge
and conplains, the wunauthorized charges are cancelled. As a
result of the custoner's protest, no claim for damges would
arise. |If the voluntary paynent doctrine were a viable defense,
one could conceive of very few situations in which a private
action woul d produce an actionable claimfor danmages.

157 The statute is neant to deter the practice of cramm ng
by holding cramrers responsible for the illegal practice in
court. However, application of the common |aw defense would
reduce the likelihood that crammers would face any consequence
at all for violating the statute. Rather than being deterred by
the statute's renedial schenme, telecomunications conpanies
m ght be encouraged to produce nore unauthorized charges,
knowi ng that custonmers who do not initially notice deceptive
charges will face high hurdles to recovering those paynents in a
court action. Applying the voluntary paynent doctrine to bar
many private rights of action could encourage cranmng, the

m schief the |egislature sought to suppress, by elimnating "a
necessary backup to the state's enforcenent powers." See

Shands, 115 Ws. 2d at 358-59.
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158 A court's interpretation of a statute should not
"contravene a textually or contextually nmanifest statutory
pur pose. " Kalal, 271 Ws. 2d 633, f49. Remedi al statutes
should be liberally construed to "suppress the mschief and
advance the renedy that the legislature intended to afford.”
Garcia, 273 Ws. 2d 612, (18. Here, application of the comon
| aw voluntary paynent doctrine would encourage the m schief
identified by the legislature and circunscribe the renedy it
provided. That is, application of the comon |aw defense would
undermne both textually manifest purposes of Ws. Stat.
8§ 100. 207.

B

159 Despite the danmage that application of the voluntary
paynment doctrine would do the manifest purposes of Ws. Stat.
8 100. 207, the defendants assert that such a result is conpelled

by Fuchsgruber, 244 Ws. 2d 758. They contend that wunder the

rule of Fuchsgruber, the comon |aw voluntary paynent doctrine

applies to all new causes of action created by the |egislature
unless the legislature uses express |anguage to the contrary.
If the legislature intended to nmake the voluntary paynent
doctrine inapplicable to clains under Ws. Stat. 8§ 100.207, the
defendants assert that it was required to make explicit
reference to the doctrine in the text of that statute. They
contend that the absence of such a reference forecloses MS s
argunment that the common | aw defense is inapplicable because it

is inconsistent with the purposes of the statute.
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60 At this point, we pause to nake an observation
regarding the scope and consequences of the defendants'

ar gunent . The defendants' interpretation of Fuchsgruber would

appear to apply equally to all comon |aw doctrines and rul es

Thus, if the defendants correctly interpret Fuchsgruber, the

| egi sl ature would be required to identify and eval uate each and
every potentially relevant common | aw doctrine and rul e, whether
well known or obscure, and enunerate every one that 1is
i nappl i cable whenever it creates a new statutory cause of
action. %2

161 Overlaying all new statutory causes of action with the
nmyriad of comon |aw doctrines and rules would acconplish a
sweeping change in the law of the state. Thi s sweepi ng change

is not mandat ed by Fuchsgruber.

62 In Fuchsgruber, after being injured by a product, the

plaintiff filed a strict product liability claim against the
product's distributor. 244 Ws. 2d 758, 1994-5. In a strict
product liability claim the defendant's liability is based not
upon fault, but rather, upon the defective condition of the
product. 1d., 22.

163 Around the sanme tinme that the plaintiff was injured
the legislature anmended the conparative negligence statute.

Under the anended statute, a plaintiff's negligence would be

22 For instance, it appears that wunder the defendants'
interpretation of Fuchsgruber, the |egislature would be required
to routinely add |anguage listing conmmon |aw doctrines such as
| aches, estoppel, unclean hands, voluntary paynent, privity,
econom c | oss, etc.
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conpared agai nst the negligence of each individual defendant for
purposes of determning liability in an action for negligence.
Id., 113. The anmended statute also nodified the rules for joint
and several liability, so that only those defendants found to be
at least 51 percent negligent could be jointly and severally
liable for a plaintiff's damages. 1d.

164 Relying on the new statutory |anguage that expressly
nodified the rules for negligence actions, the distributor
argued that the legislature intended to nodify the rules for
strict product liability actions as well. It argued that the
statute, as applied to strict product liability clains,
"operates to protect fromliability a defendant who is nerely an
i nnocent nmenber of the chain of distribution, who did nothing to
cause or contribute to the defective condition of the product.”
Id., 711,

165 This court disagreed. We explained that "strict
product liability is not negligence,” that negligence and strict
product liability were separate torts with distinct common |aw
rules, and that "[t]he conparative negligence statute has never
fully applied to strict product liability actions in the first
pl ace[.]" Id., 927. W examned the text of the anended
conparative negligence statute and concluded that it did not
"explicitly or even inplicitly suggest a legislative purpose to
change the common | aw of strict product liability." 1d., 126.

166 As illustrated by this explanation, the focus of our
anal ysis was discerning the legislature's intent. We expl ai ned
further: "Wiile the 1995 anendnent clearly wushered in a
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significant developnent in negligence law, there is nothing in
the | anguage of the new statute that even hints at a legislative
purpose to acconplish such a sweeping change in the common | aw
of strict product liability in this state.” Id., 129
Accordingly, we concluded that the anendnent to the conparative
negli gence statute, "which is silent on the subject, does not
abrogate or alter the common law of strict product liability."
1d., 127.

167 1t is in this context that we mnade the follow ng

statenents, upon which the defendants rely:

It is axiomatic that a statute does not abrogate a
rule of common |aw unless the abrogation is clearly
expressed and |eaves no doubt of the legislature's
i ntent. Statutes in derogation of the common |aw are
strictly construed. A statute does not change the
common |aw unless the legislative purpose to do so is
clearly expressed in the |anguage of the statute. To
acconplish a change in the comon |aw, the |anguage of

t he statute must be cl ear, unanbi guous, and
per enptory.
Id., 25.

168 The defendants' argunent takes this |anguage out of

cont ext . Fuchsgruber does not stand for the proposition that

every tinme the legislature creates a new cause of action, it
must enunerate each and every potentially relevant conmon | aw
doctrine or rule that is inapplicable to that cause of action.
Such a proposition would place a weighty and unrealistic burden
on the legislature when drafting new stat utes.

69 In addition to burdening the |egislature, t he

defendants' interpretation of Fuchsgruber would needlessly tie
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the court's hands. I n Fuchsgruber, there was no inconsistency

between the legislature's purpose to nodify the rules applicable
to negligence actions and the conmmon law rules that pertain to
strict liability clains. Here, by contrast, the voluntary
paynment doctrine is inconpatible with the manifest purposes of
Ws. Stat. § 100.207. In a case like this, the defendant's

interpretation of Fuchsgruber would force the court to interpret

a statute contrary to the clear legislative intent. Such a
proposition would turn on its head the established canon of
construction that a statute should not be interpreted to
contravene its mani fest purpose. Kalal, 271 Ws. 2d 633, 149.

170 The reasoning underlying Fuchsgruber remains sound.

If the legislature wanted to abrogate the voluntary paynent
doctrine, certainly it would be required to do so using express
| anguage. 2> However, MBS makes no suggestion that by enacting
Ws. Stat. 8§ 100.207, the legislature intended to fully abrogate
the conmmon | aw doctri ne. Rat her, the argunent is only that the
| egislature did not intend the doctrine to be a viable defense
to an action under Ws. Stat. 8§ 100. 207

171 \Whenever the application of a common |aw doctrine or
rule would underm ne the manifest purposes of a statutory cause

of action, the conflict between the statute's manifest purpose

23 See State v. Hobson, 218 Ws. 2d 350, 577 N Ww2d 825
(1998) (abrogating the common law right to forcibly resist an

unlawful arrest). The Hobson court cited Black's Law Dictionary
for that proposition that "abrogate" neans "[t]o annul, cancel
revoke, repeal, or destroy." Id., Y1 n.1 (citing Black's Law

Dictionary 8 (6th ed. 1990)).
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and the comon | aw defense "l eaves no doubt of the legislature's

intent." Fuchsgruber, 244 Ws. 2d 758, 4925. In a case of such

apparent inconpatibility, the legislature necessarily intended
that the common |aw defense would not be applied to bar clains
under the statute.

172 W find support in a case that postdates both

Fuchsgruber and the <circuit court's grant of the notion to

dismss in this case. In Stuart v. Wisflog' s Showoom Gall ery,

2008 W 22, 308 Ws. 2d 103, 746 N. W2d 762, we concluded that
the legislature did not intend the common |aw economc |o0ss
doctrine to be a viable defense against the Hone | nprovenent
Protection Act (H PA)?* because it would defeat the purpose of
the statutory cause of action. Id., 135 ("[Tlo apply the
[economc |oss doctrine] to the HIPA clains would defeat the
public policies wunderpinning the HWPA and the renedies it
provides."); id., 133 ("W are satisfied that the [econom c | oss
doctrine] <cannot apply to statutory clainms, including those
under HI PA, because of such public policies.").

173 W also find support in case law from other
jurisdictions. O her courts have concluded that the voluntary
paynment doctrine was not a viable defense to clainms for damages

caused by illegal cramm ng. For exanple, in Huch v. Charter

Communi cations, Inc., 290 S W3d 721 (M. 2009), a state

adm ni strative regulation prohibited the practice of billing for

24 See Ws. Adnin. Code § ATCP 110 (Cct. 2004) and Ws.
Stat. § 100.20(5).

31



No. 2008AP1830

unsolicited nmerchandise. |In a statutory action for violation of
the regulation, the Mssouri supreme court concluded that the
vol untary paynent doctrine was inapplicable as a defense because
the doctrine "would nullify the protections of the act and be
contrary to the intent of the legislature.” 1d. at 727. See

al so Indoor Billboard/ Washington, Inc. v. Integra Telecom of

Washi ngton, Inc., 170 P.3d 10 (Wash. 2007) (concluding that the

vol untary paynment doctrine was not a defense in a cramm ng case
where the court construed the statute liberally in favor of

plaintiffs); Sobel v. Hertz Corp., 698 F. Supp. 2d 1218 (D. Nev.

2010) (concluding that the voluntary paynent doctrine did not
bar a claim for damages arising out of the practice of cranmng
because it woul d undermine the legislature's intent).?

174 G ven the conflict between the manifest purposes of
Ws. Stat. 8§ 100.207 and the voluntary paynment doctrine, we
conclude that the doctrine is inapplicable to a claimunder that
statute. 2° Accordingly, the «circuit court erred when it
dismssed MBS's clains for noney damages under Ws. Stat.

§ 100. 207.

2> For a contrary position, see Lady Di's, Inc. v. Enhanced
Services Billing, Inc., slip copy, No. 1:09-CVv-340-SEB-DWML. (S. D
Ind., Nov. 16, 2010), aff'd on other grounds by Lady D's, Inc.
v. Enhanced Services Billing, Inc., 654 F.3d 728 (7th Cr.
2011).

26 Wsconsin Const. art. XIV § 13 provides: "Such parts of
the common law as are now in force in the territory of
W sconsin, not inconsistent with this constitution, shall be and
continue part of the law of this state wuntil altered or
suspended by the legislature.” The parties do not argue that
this constitutional provisionis inplicated in this case.
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175 As ILD notes, however, its cross-appeal asserted
various alternative reasons to affirm the circuit court's
dism ssal of MBS's Ws. Stat. § 100.207 clains. See supra, 23
n. 13. The court of appeals declined to address these
alternative argunents because it concluded that the voluntary
paynment doctrine was dispositive. G ven our decision that the
voluntarily paynment doctrine is inapplicable, we remand to the
court of appeals to address these alternative argunents.

C

176 As explained above, we have focused our analysis on
Ws. Stat. 8 100.207 because the parties primarily focused on
that statute. Bef ore concludi ng, however, we pause to briefly
address MBS s clains under Ws. Stat. 8§ 100.18(1) and the Crine
Control Act.

177 W enphasize that the voluntary paynent doctrine
remains alive and well in Wsconsin. The determ nation of
whet her the doctrine bars a cause of action is a statute-
specific inquiry.

178 At this point, we do not decide whether the voluntary
paynment doctrine is a viable defense to a claimunder Ws. Stat.
8§ 100.18(1). The circuit court provided an alternative
rationale for dismssing MBS s § 100.18(1) clains. See supra,
121. Al t hough MBS appealed the alternative rationale in its
brief to the court of appeals, it did not include this argunent
in its petition for review in this court. Under these
ci rcunst ances, we need not now interpret Ws. Stat. § 100.18(1).
Rather, we remand to the court of appeals to address the
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alternative rationale that the claim presented herein does not
come within Ws. Stat. 8§ 100.18(1) and, if appropriate, whether
the voluntary paynment doctrine applies to clains made under that

statute. See State v. Achterberg, 201 Ws. 2d 291, 300 n.5, 548

N. W2d 515 (1996).

179 W Ilikewse do not decide whether the voluntary
paynment doctrine is a viable defense to a cause of action under
the Crine Control Act. As shown above, the applicability of the
comon | aw doctrine to a statutory cause of action is a statute-
speci fic anal ysis. Neither the circuit court nor the court of
appeals specifically addressed the provisions of the OCrine
Control Act. Although MBS asserts that "the |egislative purpose
behind [the Crine Control Act] would be undermned if the
voluntary paynent doctrine could be used as a defense,” it fails
to examne or even set forth the text of that statute. G ven
the scant briefing regarding this statute, we decline to

interpret it here. See Gube v. Daun, 213 Ws. 2d 533, 544, 570

N. W2d 851 (1997).

180 However, nothing set forth in this opinion should be
construed to restrict the court of appeals from taking up these
argunents on remand, i f It determ nes that they were
sufficiently preserved. If the court of appeals concludes that
MBS stated a claim under Ws. Stat. § 100.18(1), then it wll
need to address whether the voluntary paynent doctrine is a
viable defense to a claim under that statute. Further, the

court of appeals may be required to determ ne whether the common
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| aw doctrine is a viable defense to a claim under the Crine
Control Act.
\Y

81 In sum we conclude that no Wsconsin court has
addressed whether the legislature intended the voluntary paynent
doctrine to be a viable defense against any cause of action
created by a statute. In Putnam the question of whether the
vol untary paynment doctrine was a viable defense to a clai munder
Ws. Stat. 8 100.18(1) may have lurked in the record, but it was
neither brought to the attention of the court nor was it
specifically addressed. Accordingly, it was not decided by this
court.

182 We further determne that the defendants m sinterpret

Fuchsgr uber . Application of the common |aw voluntary paynent

doctrine would undermne the manifest purposes of Ws. Stat.
§ 100. 207. Under these circunstances, the conflict between the
statute's purpose and the common |aw defense |eaves no doubt
that the legislature intended that the common | aw defense shoul d
not be applied to bar clainms under the statute.

183 Accordingly, we reverse and remand to the court of
appeals to address ILD s cross-appeal and, if appropriate, any
previously unresolved appellate issues regarding Ws. Stat.
8 100. 18(1) and the Wsconsin Organized Crine Control Act.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the court of appeals.

184 SHI RLEY S. ABRAHAMSON, C.J., did not participate.
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185 DAVID T. PRCSSER, J. (concurring in part, dissenting
in part). The voluntary paynment of noney by one person to
anot her upon a demand of paynent, with know edge of the facts
and without fraud or duress, generally bars the payor from
recovering the noney from the payee in subsequent litigation.
This is the essence of the voluntary paynent doctrine. See

Putnam v. Tine Warner Cable of Se. Ws., 2002 W 108, 1113-15

255 Ws. 2d 447, 649 N. W 2d 626.
86 The voluntary paynment doctrine is described in 66 Am
Jur. 2d Restitution and Inplied Contracts 8 92 (2011) as

foll ows:

Unj ust enrichnment contenplates an involuntary or
nonconsensual transfer, unjustly enriching one party.
A defendant is not unjustly enriched and therefore not
required to nake restitution where the benefit was

conferred by a volunteer. Thus, a person cannot use
t he courts to recover noney voluntarily or
consensually paid with full know edge of all of the
facts and w thout fraud, duress, or extortion in sone
form This doctrine is often referred to as the

"voluntary paynment doctrine" or the "volunteer rule"
and is considered an exception to the principle of
restitution. Thus, it is universally recognized that
nmoney voluntarily paid [by a person] under a claim of
right to paynment and with know edge of the facts by
the person [seeking to recover] cannot be recovered on
the ground that the claim was illegal, or that there
was no liability to pay in the first instance.

(Footnotes omtted.)
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87 The voluntary paynent doctrine,! which is heavily fact-
dependent, has deep roots in Wsconsin |aw. The doctrine is
di scussed repeatedly in cases involving paynents, especially tax

payments, to governments.? G Heileman Brewing Co. v. City of La

Crosse, 105 Ws. 2d 152, 312 N W2d 875 (C. App. 1981);
Interstate Dep't Stores v. Henry, 224 Ws. 394, 272 N W 451

(1937); Schlesinger v. State, 198 Ws. 381, 223 NW 856 (1929);

Rutledge v. Price Cnty., 66 Ws. 35, 27 N W 819 (1886); see

Simmons Co. v. Tax Commin, 209 Ws. 232, 244 N.W 610 (1932);

Fox Valley Canning Co. v. Vill. of Hortonville, 207 Ws. 502,

! The term "voluntary payment doctrine" appears to be of
relatively recent origin. Past cases referred to the "voluntary
paynment rule,” G Heileman Brewing Co. v. Cty of La Crosse, 105
Ws. 2d 152, 162, 312 N.W2d 875 (C. App. 1981), "the doctrine
of voluntary paynent,"” Frederick v. Douglas Cnty., 96 Ws. 411,
423, 71 N.W 798 (1897) (Wnslow, J. ~concurring), or just
"voluntary paynent,” Eliott v. Swartwout, 35 U S 137, 153
(1836). Regardless of the nanme, the concept perneates the |aw

2 For a background of the voluntary paynent doctrine in the
Wsconsin state incone tax context, see generally Maurice M
Wei nstein, Inconme Tax Refunds in Wsconsin, 16 Marq. L. Rev. 25,
30-32 (1931). The article discusses the voluntary paynent
doctrine in substantially its nmodern form 1d. at 30.

While the voluntary paynent doctrine is often discussed in
the context of paynments to governments, the same rules do not
necessarily apply in the context of paynents from governnent
agents. See Joshua E. Dodge, How To Sue the Governnent, 8 Marg.

L. Rev. 267, 285 (1924) ("When . . . a public officer . . . pays
out to an I ndi vi dual noney whi ch t he law did not
authorize . . . the CGovernment may recover [it] back, unhanpered
by any of the rules of voluntary paynent . . . applicable as

between individuals."); but see Frederick, 96 Ws. at 423
(Wnslow, J. concurring) (suggesting that the opinion of the
court applied the doctrine of voluntary paynment to paynents nmade
by public officials). Joshua Dodge was a nmenber of this court
from 1898-1910. Portraits of Justice 28 (Trina E. Gay et al.
eds., 2d ed. 2003).




No. 2008AP1830. dtp

242 N.W 142 (1932); Roehl v. Cty of MIwaukee, 141 Ws. 341,

124 N.W 400 (1910); Parcher v. Marathon Cnty., 52 Ws. 388, 9

N.W 23 (1881); Harrison v. Cty of MIwaukee, 49 Ws. 247, 5

N.W 326 (1880). However, the court also has applied the
doctrine outside the tax context. E.g., Putnam 255 Ws. 2d 447

(l'iquidated damages in a cable television contract); Burgess v.

Commercial Nat'l Bank of Appleton, 144 Ws. 59, 128 N W 436

(1910) (excess interest paid on bonds); Raipe v. Gorrell, 105

Ws. 636, 81 NW 1009 (1900) (paynent of wages during an

enpl oyee' s absence); Custin v. Cty of Viroqua, 67 Ws. 314, 30

N. W 515 (1886) (excess paynment for liquor license).

188 The voluntary paynent doctrine is neither unique to
W sconsin nor sonething new. To illustrate, in 1836 the United
States Suprenme Court discussed the application of the doctrine

to an overcharge of a duty by a collector at the Port of New

Yor k. The Court determined that when a voluntary paynent has
been made, "no action wll lie to recover back the noney."
Elliott v. Swartwout, 35 U S 137, 153 (1836). The Court

acknow edged, however, that if a payor gives notice to the payee
that the demand for paynent may be illegal—that is, if the
payor protests the paynment—then the voluntary paynent doctrine
does not bar recovery by the payor. Id.

89 In reaching this decision, the Court relied on several

Engli sh cases—dating back two centuries. One case, Brisbane v.

Dacres, (1813) 128 Eng. Rep. 641 (C. P.) 645; 5 Taunt. 143, 152-

53 (opinion of G bbs, J.), describes the doctrine as foll ows:

W nust take this paynent to have been nade under a
demand of right, and |I think that where a nman demands

3
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noney of another as a matter of right, and that other,
with a full knowl edge of the facts upon which the
demand is founded, has paid a sum he never can
recover back the sum he has so voluntarily paid. I t
may be, that wupon a further view he nmy form a
different opinion of the law, and it may be, his
subsequent opinion nay be the correct one. If we were
to hold otherwise, | think many inconveniences may
arise; there are many doubtful questions of |aw when
they arise, the Defendant has an option, either to
litigate the question, or to submt to the demand, and
pay the noney. | think, that by submtting to the
demand, he that pays the noney gives it to the person
to whom he pays it, and makes it his, and closes the
transacti on between them He who receives it has a
right to consider it as his without dispute: he spends
it in confidence that it is his; and it would be nost
m schi evous and unjust, if he who has acquiesced in
the right by such voluntary paynent, should be at
liberty, at any time within the statute of
limtations, to rip up the matter, and recover back
t he noney. He who received it is not in the sane
condition: he has spent it in the confidence it was
hi s, and perhaps has no nmeans of repaynent.

190 Thus, in 1813, an English court eloquently described
the rationale underlying the doctrine of voluntary paynment: to
pronote finality in comrercial transactions and to protect
payees who in good faith spend the noney they receive.

191 Any suggestion that the voluntary paynent doctrine is
so old that it is now a dead letter is belied by a decision of
the United States Court of Appeals for the Seventh Crcuit in

2010. Spivey v. Adaptive Marketing LLC, 622 F.3d 816 (7th Cr.

2010). In that decision the court, in an opinion witten by
Retired Justice Sandra Day O Connor, sitting by designation
explained that "[t]he voluntary paynment doctrine has |ong been
recogni zed in common law' and cited Illinois cases as recent as
2005, to determne that the voluntary paynent doctrine barred

the plaintiff's claims. [d. at 822-24.
4
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192 Having established both the lineage and vitality of
the voluntary paynent doctrine, | freely concede that this
common |aw doctrine nay be abrogated by |[egislation. As far

back as 1929, Corpus Juris explained that:

Paynment

1X. Recovery of Paynents

A. Voluntary Payments—2. Recoverability in General
§ 280

Except where otherw se provided by statute it is
a well settled general rule that a person cannot,
either by way of set-off or counterclaim or by direct
action, recover back noney which he has voluntarily
paid with a full knowedge of all the facts, and
wi t hout any fraud, duress, or extortion, although no
obligation to nmake such paynent exi st ed.

48 C.J. 8§ 280 (1929) (footnotes omtted).
Notably, the only statute cited to support the exception was
from Loui siana, a code state not operating under comon | aw.

193 Nonet hel ess, the common |aw rmay be abrogat ed. Thi s
fundamental principle is reflected in Article XIV, Section 13 of
the Wsconsin Constitution which reads: "Such parts of the
common law as are now in force in the territory of Wsconsin,
not inconsistent with this constitution, shall be and continue

part of the law of this state until altered or suspended by the

| egislature.” Ws. Const. art. XIV, 8 13 (enphasi s added).

194 The question inevitably arises when we interpret this
section: How do we know when the legislature has "altered or
suspended” sone feature of the common |law? This question was

addressed in Kranzush v. Badger State Mitual Casualty Co., 103

Ws. 2d 56, 74, 307 N.W2d 256 (1981). The court said:
5
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"It is an accepted axiomof law in Wsconsin that:

"'Statutes are not to be construed as changing
the comon law unless the purpose to effect such

change is clearly expressed therein. To have such
effect "the l|language [of the statute] nust be clear,
unanbi guous and perenptory."’ Ws. Bridge & Iron Co.
v. Indus. Commin, 233 Ws. 467, 474, 290 N W 199
(1940)."

Maxey V. Redevel opnent Aut h. of Raci ne, 94
Ws. 2d 375, 399, 288 N WwW2d 794 (1980). The
| egislative intent to change the common |aw nust be
expressed "beyond any reasonable doubt." G ube .

Mot hs, 56 Ws. 2d 424, 437, 202 N W2d 261 (1972);
Burke v. MIlwaukee & Suburban Transp. Corp., 39
Ws. 2d 682, 690, 159 N.W2d 700 (1968).

ld.; see also Meek v. Pierce, 19 Ws. 318 (*300), 322 (*303)

(1865) ("[T]he rules of the common |law are not to be changed by
doubtful inplication. To give such effect to the statute, the
| anguage nust be cl ear, unanbi guous and perenptory.”); NBZ, Inc.

v. Pilarski, 185 Ws. 2d 827, 836, 520 N.W2d 93 (Ct. App. 1994)

("A statute in derogation of the common |aw nust be strictly
construed so as to have mnimal effect on the comon |aw
rule.”).

195 Ten years ago this court applied these principles in
the context of a conparative negligence statute and strict

product liability. Fuchsgruber v. Custom Accessories, Inc.,

2001 W 81, 244 Ws. 2d 758, 628 N W2d 833. The court
determ ned that an amendnment to that statute did not apply to
strict product liability clains. Id., 930. In reaching this

concl usion, the court stated:

It is axiomatic that a statute does not abrogate a
rule of common |aw unless the abrogation is clearly
expressed and |eaves no doubt of the legislature's
i ntent. Statutes in derogation of the common |aw are

6
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strictly construed. A statute does not change the
common |aw unless the legislative purpose to do so is
clearly expressed in the |anguage of the statute. To
acconplish a change in the comon |aw, the |anguage of
t he statute nmust be cl ear, unanbi guous, and

per enpt ory.
ld., 725 (citations omtted).

196 | am satisfied that Ws. Stat. § 100.207(3)(a) is so
clearly designed to protect telecomunications consunmers from
particular wunfair practices in billing that it would be
unreasonable to permt the voluntary paynent doctrine to nullify

the effect of the statute. Subsection (3)(a) reads as foll ows:

(3) SALES PRACTICES. (a) A person may not engage

in negative option billing or negative enrollnment of
t el ecomruni cati ons servi ces, i ncl udi ng unbundl ed
t el ecommuni cati ons services. A person may not bill a

custoner for any telecommunications service that the
custoner did not affirmatively order unless that
service is required to be provided by law. . . . A
custoner's failure to refuse a person's proposal to
provide a telecomunications service 1is not an
affirmative request for t hat t el ecomruni cati ons
servi ce.

Ws. Stat. 8§ 100.207(3)(a). The evils prohibited by subsection
(3)(a) are not anbiguous, and the private renedies created to
attack these evils are plainly identified in subsection (6)(a)
of the section. Among the evils prohibited is crammng, an
attenpt to get custoners to "unwittingly pay the unauthorized
char ges™ t hat appear on their t el ecommuni cations bills.
Majority op., T6. Even if these paynments are not obtained by
fraud, their voluntariness is certainly questionable. Cranm ng
charges are prohibited under subsection (3)(a) and the
| egi sl ature provided a specific renmedy in subsection (6)(a) of a

right to recover these paynents when the paynents have been

7
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made. In  sum subsection (3)(a) targets denmands for
unaut hori zed charges and subsection (6)(a) provides for recovery
of those charges when paid. Quasi -voluntary paynment of the
charges does not bar recovery.

197 The application of Ws. Stat. § 100.207(2) to the
alleged facts is not so clear because subsection (2), which is
| abel ed "ADVERTI SING AND SALES REPRESENTATIONS," is different
from subsection (3), which is |abeled "SALES PRACTICES. "

Applying the sales |anguage of subsection (2) to the billing

practices of "cramming" and "slamming"?

is probably stretching
t he subsection beyond what it was intended to cover.

198 The bottom Iline, however, is that the voluntary
paynent doctrine does not require the dismssal at this tinme of
the clains in this case under this anti-cramm ng/anti-slanmm ng
statute. W need not answer whether the voluntary paynent
doctrine could ever apply to a claimunder Ws. Stat. § 100.207

199 W sconsin St at. § 100. 18 requires a different
anal ysi s. This sweeping statute can be traced back to Chapter

510, Laws of 1913, which created section 1747k of the statutes.
Section 1747k read:

Any person, firm corporation or association who,
with intent to sell or in any wse dispose of
mer chandi se, securities, service, or anything offered
by such person, firm corporation or association,
directly or indirectly, to the public for sale or
di stribution, or W th i nt ent to increase the

3" Slamming' is the illegal practice of switching a
consuner's traditional wreline telephone conmpany for |ocal,
|l ocal toll, or long distance service w thout permssion." FCC
Encycl opedi a, http://ww. fcc. gov/ encycl opedi a/ sl anm ng (I ast
visited Feb. 17, 2012).
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consunption thereof, or to induce the public in any
manner to enter into any obligation relating thereto,
or to acquire title thereto, or an interest therein,
for the purpose of defrauding the public, makes,
publ i shes, dissem nates, circulates, or places before
the public, or causes, directly or indirectly, to be
made, published, dissenm nated, circulated, or placed
before the public, in this state, in a newspaper or
other publication, or in the form of a book, notice,

handbill, poster, bill, circular, panphlet, or letter,
or in any other way, an advertisenent of any sort
regar di ng mer chandi se, securities, servi ce, or

anything so offered to the public, which advertisenent
contains any assertion, representation or statenent of
fact which is untrue, deceptive or msleading, shall
be guilty of a m sdeneanor, and shall upon conviction
thereof be punished by a fine of not less than ten
dollars nor nore than tw hundred dollars, or by
i nprisonnment in the county jail not less than ten days
nor nore than ninety days, or by both such fine and
i mprisonnment; providing that nothing herein shal
apply to any proprietor or publisher of any newspaper
or magazi ne who publishes, dissem nates or circulates
any such advertisenment wthout know edge of the
unl awful or untruthful nature of such advertisenent.

8§ 1747k, ch. 510, Laws of 1913. Thi s one-paragraph provision
has been anmended at |east 45 tinmes over the past century and has
evolved into a lengthy (nearly 2600 words), very conplex statute
that is difficult to cabin and difficult to anal yze.

100 To suggest in the mjority opinion that t he
| egi sl ature abrogated the voluntary paynent doctrine when it
adopted Ws. Stat. 8§ 100.18 is both unnecessary and unfounded.

1101 Because the nmjority opinion cannot support such a
proposition either analytically or historically, it sinply

concl udes that:

Whenever the application of a common |aw doctrine
or rule would undermne the nanifest purposes of a
statutory cause of action, the conflict between the
statute's manifest purpose and the conmon |aw defense
"l eave[s] no doubt of the legislature's intent.”

9
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Fuchsgruber, 244 Ws. 2d 758, 125. In a case of such
apparent inconpatibility, the legislature necessarily
intended that the common |aw defense would not be
applied to bar clains under the statute.

Majority op., 971. Wth this conclusion, the majority opinion
apparently abandons this court's |ongstanding nethodology in
eval uating when the legislature has abrogated the common | aw.
The nethodology that the mmjority applies—that is, to search
for some conflict with a statutory purpose—weakens all comon
| aw doctrines. This nethodol ogy |eaves the viability of all
common | aw defenses in doubt.

1102 The nmjority opinion casts a cloud of uncertainty over

commercial transactions in this state. Its assurance that "the
vol untary paynent doctrine renains alive and well in Wsconsin,"
majority op., 977, wll prove hollow if its discussion of the

doctrine in relation to Ws. Stat. 8§ 100.18 is naintained.

1103 The majority opinion invites consideration of the
proposition that Ws. Stat. 8§ 100.18 abrogated the voluntary
paynent doctrine by asserting that the relationship between the
voluntary paynent doctrine and 8§ 100.18 was never "brought to

the attention of the [Putnan] court [in 2002] nor did the court

specifically rul e upon it. Accordi ngly, it [W as
not . . . decided" by the court in Putnam Majority op., 940.
| di sagree.

1104 Put nam di scussed the first anended conplaint that was

dism ssed with prejudice by the circuit court. Put nam 255
Ws. 2d 447, 191, 4 n.2. The opinion cites the nultiple
theories in the anmended conplaint, including unlawf ul |iquidated
damages, unjust enrichnent, restitution, and violation of

10
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Wsconsin's Trade Practices Act. 1d., Y4 n.2. Al are affected
by the wvoluntary paynent doctrine. The Wsconsin Trade
Practices Act is identified as Ws. Stat. 8§ 100.18 in Count VI

of the anmended conplaint cited in Putnamis brief. It was
di scussed by the circuit court, and it was referred to in the

publ i shed court of appeals decision, Putnamv. Tine Warner Cable

of Se. Ws., 2001 W App 196, 93 n.1, 247 Ws. 2d 41, 633

N. W2d 254, which affirnmed the circuit court. The Put nam
majority, in turn, affirmed the circuit court and the court of
appeals in relation to the voluntary paynment doctrine.

105 In doing so, the Putnam court said: "I'n anal yzing

this case, we . . . take as true all allegations made in the

custoners' anended conplaint and draw all reasonable inferences

in favor of the custoners.” Putnam 255 Ws. 2d 447, {11
(emphasi s added). The <court also cited 66 Am Jur. 2d

Restitution and Inplied Contracts § 108 (2001), a precursor to

§ 92 of the 2011 edition cited above. Unj ust enrichment and
restitution are part of the 2001 Am Jur anal ysis. Put nam 255
Ws. 2d 447, 113.

106 In the present case the mmjority opinion takes the
fact that the Putnam court "collectively disposed of" the stated
clainms, mgjority op., 933, as support for the proposition that

there ought to be a difference between statutory and common | aw

cl ai ms. Curiously, the mjority opinion takes our past
identical treatnent of statutory and common law clains as
support for the proposition that the clainms ought to be treated

differently. Li kewi se, the opinion's analysis ignores that we

11
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determined that the voluntary paynent doctrine applied to all
claims in Putnam—statutory and common |aw alike. Put nam 255
Ws. 2d 447, 136 n.12.

1107 The Putnam court addressed the possibility that the
| egislature could act to supersede the voluntary paynent

doctrine in a paragraph strongly affirm ng the doctrine:

Adoption  of the customers’ ar gumrent woul d
effectively destroy the voluntary paynment doctrine.
The doctrine presupposes m staken or wongful conduct
by the payee. To allow soneone who nmade vol untary
paynent wi thout objection to claim restitution, based
only on an allegation that sonme wongful conduct by
the payee caused the paynent of a fee, would nullify
the doctrine in Wsconsin. W conclude that the nerit
of a claim and the wunderlying wongdoing of the
defendant do not undercut the applicability of the
doctrine, absent fraud, duress, or mstake of fact.
The legislature has the power to create additiona
exceptions to the voluntary paynment doctrine in
particul ar circunstances.

Put nam 255 Ws. 2d 447, 135 (enphasis added).

108 It is unlikely that the court would have acknow edged
the legislature's power "to create additional exceptions to the
voluntary paynent doctrine” if the court thought that the
| egi sl ature had al ready done so in adopting Ws. Stat. § 100. 18.

1109 | believe this case my go forward under Ws. Stat.
§ 100.207(3)(a) because the statute prohibits specific billing
practices in teleconmmunications and actually addresses a
person's "failure to refuse” an wunauthorized charge. Thi s
alters the voluntary paynent doctrine so that clains under the
statute are not required to be dismssed in this case at this
stage in the proceedings. The legislature provided a clear
remedy for overpaynent of certain charges. The | egislature was

12
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cl ear, unanbi guous, and perenptory in this paragraph; the court
need not go further and alter the law of abrogation of the
conmon | aw.

210 I concur with the court's decision that the dismssa
of the claim under Ws. Stat. § 100.207 nust be reversed.
However, | disagree with the court's statenment of the |aw and
its decision regarding the other clains. Therefore, 1 cannot
join the court's opinion.

111 For the foregoing reasons, | respectfully concur in
part and dissent in part.

112 I am authorized to state that Justice M CHAEL J.

GABLEMAN j oi ns this concurrence/dissent.

13
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