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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded.    

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case,  i nvol v i ng a di sput e 

about  t he wat er  l evel s on Lake Koshkonong,  pr esent s f undament al  

quest i ons about  t he aut hor i t y  of  t he Wi sconsi n Depar t ment  of  

Nat ur al  Resour ces ( t he DNR) ,  and t he cr i t er i a i t  uses i n 
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r egul at i ng t he l evel  of  wat er  i n navi gabl e wat er s t hat  ar e 

af f ect ed by dams.    

¶2 Wi sconsi n St at .  § 31. 02( 1) 1 aut hor i zes t he DNR t o 

r egul at e t he l evel  and f l ow of  wat er  i n t he navi gabl e wat er s of  

Wi sconsi n.   The DNR may or der  benchmar ks desi gnat i ng " t he 

maxi mum l evel  of  wat er  t hat  may be i mpounded and t he l owest  

l evel  of  wat er  t hat  may be mai nt ai ned by any dam. "   Wi s.  St at .  

§ 31. 02( 1) .   The st at ut e pr ovi des t hat  t he DNR may r egul at e 

wat er  l evel s " i n t he i nt er est  of  publ i c r i ght s i n navi gabl e 

wat er s or  t o pr omot e saf et y and pr ot ect  l i f e,  heal t h and 

pr oper t y. "   I d.    

¶3 The di sput e her e r esul t s f r om a 2003 pet i t i on ( t he 

Pet i t i on)  by t he Rock- Koshkonong Lake Di st r i ct ,  Rock Ri ver -

Koshkonong Associ at i on,  I nc. ,  and Lake Koshkonong Recr eat i onal 2 

Associ at i on,  I nc.  ( col l ect i vel y,  t he Di st r i ct ) 3 t o r ai se t he DNR-
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

2 The compl ai nt  i ni t i at i ng j udi c i al  r evi ew of  t he DNR 
deci s i on by t he Rock Count y Ci r cui t  Cour t  named " Lake Koshkonong 
Recr eat i onal  Associ at i on,  I nc. "  as one of  t he pet i t i oner s.   
However ,  t he pr oper  name of  t he ent i t y i s " Lake Koshkonong 
Recr eat i on Associ at i on,  I nc. "  as i ndi cat ed by Wi sconsi n 
Depar t ment  of  Fi nanci al  I nst i t ut i on cor por at e r ecor ds.   
Ther ef or e,  al l  f ur t her  r ef er ences t o t he associ at i on wi l l  use 
i t s pr oper  name.  

3 The Rock- Koshkonong Lake Di st r i ct  f i l ed t he Pet i t i on i n 
2003 t o r ai se t he wat er  l evel s on t he l ake.   Af t er  t he DNR 
r ej ect ed t he Pet i t i on,  Rock Ri ver - Koshkonong Associ at i on,  I nc.  
and Lake Koshkonong Recr eat i on Associ at i on,  I nc.  j oi nt l y 
pet i t i oned wi t h t he Rock- Koshkonong Lake Di st r i ct  f or  a 
cont est ed case hear i ng.   For  t he sake of  s i mpl i c i t y,  we wi l l  
r ef er  t o al l  t hr ee ent i t i es as t he Di st r i ct  t hr oughout  t hi s 
opi ni on,  unl ess ot her wi se not ed.  
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desi gnat ed wat er  l evel s of  Lake Koshkonong.   The DNR r ej ect ed 

t he Pet i t i on,  and i t s deni al  was af f i r med by an admi ni st r at i ve 

l aw j udge ( ALJ)  i n a cont est ed case hear i ng,  by t he Rock Count y 

Ci r cui t  Cour t ,  Dani el  T.  Di l l on,  Judge,  and by t he cour t  of  

appeal s.   See Rock- Koshkonong Lake Di st .  v.  DNR,  2011 WI  App 

115,  336 Wi s.  2d 677,  803 N. W. 2d 853.   The ALJ' s deci s i on was 

adopt ed as t he deci s i on of  t he DNR.  

¶4 We ar e pr esent ed wi t h f our  i ssues.  

¶5 Fi r st ,  what  l evel  of  def er ence,  i f  any,  shoul d be 

accor ded t o t he DNR' s concl usi ons of  l aw under  t he c i r cumst ances 

of  t hi s case? 

¶6 Second,  di d t he DNR exceed i t s aut hor i t y i n maki ng a 

wat er  l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  " i n t he 

i nt er est  of  publ i c r i ght s i n navi gabl e wat er s, "  by consi der i ng 

t he i mpact  of  wat er  l evel s on pr i vat e wet l ands t hat  ar e adj acent  

t o Lake Koshkonong and l ocat ed above t he or di nar y hi gh wat er  

mar k?  

¶7 Thi r d,  di d t he DNR exceed i t s aut hor i t y i n maki ng a 

wat er  l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  " i n t he 

i nt er est  of  publ i c r i ght s i n navi gabl e wat er s"  by consi der i ng 

wet l and wat er  qual i t y st andar ds i n Wi s.  Admi n.  Code § NR 103? 

¶8 Four t h,  di d t he DNR er r  i n maki ng a wat er  l evel  

det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  by excl udi ng evi dence 

and r ef usi ng t o consi der  t he i mpact s of  wat er  l evel s on 

r esi dent i al  pr oper t y val ues,  busi ness i ncome,  and publ i c 

r evenue? 

¶9 We concl ude t he f ol l owi ng:  
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¶10 The DNR' s concl usi ons of  l aw ar e subj ect  t o de novo 

r evi ew because t he DNR' s wat er  l evel  or der  under  Wi s.  St at .  

§ 31. 02( 1)  i s heavi l y i nf l uenced by t he DNR' s i nt er pr et at i on of  

t he scope of  i t s  own power s,  i t s  i nt er pr et at i on of  t he Wi sconsi n 

Const i t ut i on,  i t s  di sput ed i nt er pr et at i on of  t he st at ut e i t  

ut i l i zed,  and i t s r el i ance upon st at ut es and r ul es out si de of  

Wi s.  St at .  ch.  31.  

¶11 The DNR pr oper l y consi der ed t he i mpact  of  t he 

Pet i t i on' s pr oposed wat er  l evel s on publ i c and pr i vat e wet l ands 

i n and adj acent  t o Lake Koshkonong.   However ,  t he DNR 

i nappr opr i at el y r el i ed on t he publ i c t r ust  doct r i ne f or  i t s 

aut hor i t y t o pr ot ect  non- navi gabl e l and and non- navi gabl e wat er  

above t he or di nar y hi gh wat er  mar k.   The DNR has br oad st at ut or y  

aut hor i t y gr ounded i n t he st at e' s pol i ce power  t o pr ot ect  non-

navi gabl e wet l ands and ot her  non- navi gabl e wat er  r esour ces.   

Thus,  t he DNR may consi der  t he wat er  l evel  i mpact  on al l  

adj acent  pr oper t y under  Wi s.  St at .  § 31. 02( 1) .  

¶12 The DNR was ent i t l ed t o consi der  t he wat er  qual i t y 

st andar ds i n Wi s.  Admi n.  Code § NR 103,  pr omul gat ed under  Wi s.  

St at .  ch.  281,  when maki ng a Wi s.  St at . § 31. 02( 1)  wat er  l evel  

det er mi nat i on.   By st at ut e,  t he DNR i s r esponsi bl e f or  wr i t i ng 

and enf or ci ng wet l and wat er  qual i t y st andar ds i n t hi s st at e.   

Accor di ngl y,  i t  woul d be unr easonabl e f or  t he DNR t o i gnor e 

st at ut es and i t s own admi ni st r at i ve r ul es when maki ng a wat er  

l evel  det er mi nat i on af f ect i ng wet l ands.   Ther ef or e,  t he DNR may 

consi der  § NR 103 wat er  qual i t y st andar ds when maki ng a wat er  

l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  t hat  af f ect s 
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wet l ands and may appl y t hese st andar ds when appr opr i at e af t er  

wei ghi ng t he f act or s i n t he s t at ut e.   However ,  Wi s.  St at .  

§ 281. 92 suggest s t hat  t he DNR i s not  r equi r ed t o appl y ch.  281 

st andar ds i n maki ng a det er mi nat i on under  Wi s.  St at .  § 31. 02 

because ch.  31 i s except ed f r om t he pr ovi s i ons of  ch.  281.    

¶13 The DNR er r oneousl y excl uded most  t est i mony on t he 

economi c i mpact  of  l ower  wat er  l evel s i n Lake Koshkonong on t he 

r esi dent s,  busi nesses,  and t ax bases adj acent  t o and near  Lake 

Koshkonong.   Thi s evi dence was r el evant  t o t he DNR' s deci s i on-

maki ng under  Wi s.  St at .  § 31. 02( 1) .   Al t hough t he DNR i s gr ant ed 

subst ant i al  di scr et i on i n i t s  deci s i on- maki ng under  t he st at ut e,  

i t  must  consi der  al l  pr obat i ve evi dence when i t s deci s i on i s 

l i kel y t o f avor  some i nt er est s but  adver sel y af f ect  ot her s.   I n 

t hi s case,  t he DNR' s excl usi on of  most  economi c evi dence was 

i nconsi st ent  wi t h i t s accept ance of  compet i ng economi c evi dence 

t hat  hel ped sust ai n i t s wat er  l evel  deci s i on.    

¶14 We r emand t hi s case t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

I .  FACTS AND PROCEDURAL HI STORY 

 ¶15 We begi n t he st at ement  of  f act s  and pr ocedur al  hi st or y 

wi t h an exami nat i on of  t he Rock Ri ver ,  Lake Koshkonong,  and t he 

I ndi anf or d Dam.   Next ,  we expl ai n t he pur pose of  ch.  31 of  t he 

Wi sconsi n St at ut es,  t he hi st or y of  wat er  l evel s on Lake 

Koshkonong,  and t he Pet i t i on.   We t hen summar i ze t he cont est ed 

case hear i ng and t he r esul t i ng deci s i on,  I n t he Mat t er  of  t he 

Revi ew of  t he Wat er  Level  Deci s i on f or  Lake Koshkonong and t he 

I ndi anf or d Dam on t he Rock Ri ver  i n Rock Count y,  Wi sconsi n,  Case 
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No.  3- SC- 2003- 28- 3100LR,  ( DNR,  Dec.  1,  2006)  [ her ei naf t er  t he 

Deci s i on] ,  whi ch was adopt ed by t he DNR.   Fi nal l y,  we l ay out  

t he pr ocedur al  hi st or y of  t he Di st r i ct ' s  appeal .  

A.  The Rock Ri ver  

 ¶16 The Rock Ri ver  or i gi nat es i n Dodge Count y near  

Ther esa,  j ust  sout h of  t he Fond du Lac Count y l i ne.   I t  f l ows i n 

a sout her l y,  t hen sout hwest er l y di r ect i on,  passi ng t hr ough such 

Wi sconsi n communi t i es as Wat er t own,  For t  At k i nson,  Janesvi l l e,  

and Bel oi t  bef or e ent er i ng I l l i noi s.   The Rock Ri ver  empt i es 

i nt o t he Mi ssi ssi ppi  Ri ver  near  Rock I s l and,  I l l i noi s.   I t s 

t ot al  l engt h i s near l y 300 mi l es.  

 ¶17 The mout h of  t he Rock Ri ver  f l ows i nt o Lake Koshkonong 

about  f our  mi l es downst r eam f r om t he Ci t y of  For t  At k i nson i n 

Jef f er son Count y.   The out l et  of  t he l ake,  whi ch f unnel s wat er  

back i nt o t he nar r ow channel  of  t he Rock Ri ver ,  i s  s i t uat ed 

about  s i x mi l es upst r eam f r om t he I ndi anf or d Dam i n Rock Count y.  

B.  Lake Koshkonong 

¶18 Lake Koshkonong,  t he s i xt h l ar gest  i nl and l ake i n 

Wi sconsi n,  i s  a nat ur al  wi deni ng of  t he Rock Ri ver 4 l ocat ed i n 

Jef f er son,  Rock,  and Dane Count i es.   Whi l e Lake Koshkonong has a 

wi de sur f ace ar ea ( appr oxi mat el y 10, 460 acr es) ,  i t  i s  qui t e 

shal l ow.   At  t he cur r ent  t ar get ed wat er  l evel  or der ed by t he DNR 

i n 1991,  Lake Koshkonong' s aver age dept h i s onl y f i ve f eet  and 

                                                 
4 Lake Koshkonong and t he Rock Ri ver  ar e navi gabl e wat er s 

under  Wi sconsi n l aw.   See Wi s.  St at .  § 30. 10( 1)  and ( 2)  
( decl ar at i ons of  navi gabi l i t y  f or  l akes and st r eams) .    
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i t s maxi mum dept h i s onl y seven f eet . 5  The t opogr aphy of  t he 

shor el i ne i s gent l y s l oped i n such a way t hat  wat er  l evel s of  

one t o t wo f eet  can ext end qui t e f ar  i nt o t he l ake.  

¶19 Lake Koshkonong has 27 mi l es of  shor el i ne.   Ten mi l es 

of  shor el i ne have been devel oped f or  r esi dent i al  and some 

commer ci al  use.   Appr oxi mat el y 2, 788 r esi dent i al  par cel s ar e 

l ocat ed wi t hi n a hal f - mi l e of  t he l ake,  wi t h mor e t han 600 

r i par i an par cel s adj acent  t o t he l ake.  

 ¶20 Lake Koshkonong cont ai ns 12. 4 mi l es of  wet l and 

shor el i ne.   Among t he l ar gest  wet l ands i n and adj acent  t o t he 

l ake ar e Koshkonong Cr eek ( 278 acr es of  shal l ow mar sh and 

f l oodpl ai n f or est ) ;  Kr umps Cr eek ( 335 acr es of  shal l ow mar sh) ;  

Mud Lake ( 921 acr es of  shal l ow mar sh) ;  Ot t er  Cr eek ( 334 acr es of  

shal l ow mar sh and f l oodpl ai n f or est ) ;  Thi ebeau Mar sh ( 494 acr es 

of  shal l ow mar sh,  shr ub,  and meadow) ;  and t he st at e- owned and 

DNR- managed Koshkonong Wi l dl i f e Ar ea ( 715 acr es of  shal l ow 

mar sh,  shr ub,  and meadow known as an ar ea of  " speci al  nat ur al  

r esour ce i nt er est "  under  Wi s.  Admi n.  Code § NR 103. 04) .   These 

ar eas and al l  of  Lake Koshkonong ar e r epl et e wi t h di ver se 

speci es of  wi l dl i f e and veget at i on.   The ALJ f ound t hat  t he 

                                                 
5 Ar ound t he t i me of  st at ehood,  Lake Koshkonong had a ver y 

di f f er ent  appear ance t han i t  does t oday.   Vi s i t i ng t he ar ea i n 
Jul y 1850,  Dr .  I . A.  Lapham wr ot e,  " The wat er  i s f r om 4 t o 12 
f eet  deep.   At  t he t i me of  our  v i s i t ,  .  .  .  wi l d r i ce was 
gr owi ng abundant l y over  al most  i t s whol e sur f ace,  gi v i ng i t  mor e 
t he appear ance of  a meadow t han a l ake. "   W. H.  ( Bi l l )  Rodger s,  
Ear l y Hi st or y of  Lake Koshkonong 1 ( Mar .  21,  1961)  ( unpubl i shed 
manuscr i pt )  ( on f i l e wi t h Hoar d Hi st or i cal  Museum,  For t  
At k i nson,  Wi s. ) .    
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wet l and shor el i ne has er oded si nce 1940.   " The r educed f r equency 

of  l ow wat er  condi t i ons dur i ng t he summer  and t he i ncr ease i n 

t he aver age summer  wat er  l evel s .  .  .  account  f or  t he l oss of  

wet l ands over  t he past  70 year s. "  

C.  The I ndi anf or d Dam 

¶21 The I ndi anf or d Dam af f ect s wat er  l evel s on t he Rock 

Ri ver  and Lake Koshkonong.   I n 1843 t he Wi sconsi n t er r i t or i al  

l egi s l at ur e aut hor i zed Cl ouden and Luke St ought on t o bui l d t he 

or i gi nal  dam;  however ,  t he St ought ons di d not  const r uct  t he dam 

unt i l  af t er  Mar ch 1851,  when t he st at e l egi s l at ur e agai n 

aut hor i zed const r uct i on.   Ar ound 1917 t he dam was r econst r uct ed,  

whi ch r ai sed wat er  l evel s on Lake Koshkonong.   The Rock-

Koshkonong Lake Di st r i ct ,  whi ch was cr eat ed i n 1999,  t ook over  

owner shi p and oper at i on of  t he dam f r om Rock Count y i n 2004. 6 

 ¶22 The dam f el l  i nt o gener al  di sr epai r  i n t he 1960s unt i l  

i t  was r ehabi l i t at ed i n 2002.   Because of  t hi s di sr epai r ,  t he 

dam' s oper at i on was compr omi sed and i t  f ai l ed t o r egul at e wat er  

l evel s on Lake Koshkonong——t o conf or m wi t h t he t ar get  l evel s set  

by t he DNR——f or  much of  t he t i me bet ween t he l at e 1960s unt i l  

about  2002.   As a r esul t ,  wat er  l evel s on Lake Koshkonong si nce 

1965 have al most  al ways exceeded t he cur r ent  t ar get  l evel  of  

776. 20 f eet  above mean sea l evel  ( msl ) , 7 as t he f ol l owi ng char t  

f r om t he Deci s i on i l l ust r at es:  

                                                 
6 Rock Count y t ook over  owner shi p of  t he dam i n December  

1965 f r om t he Wi sconsi n Power  & Li ght  Co.  

7 Msl  i s  a uni t  of  measur ement  f or  wat er  l evel s.    
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Dat e Wat er  Level  

( f t . )  

Dat e Wat er  Level  

( f t . )  

Dat e Wat er  Level  

( f t . )  

1965 776. 60 1978 777. 64 1991 776. 40 

1966 776. 25 1979 777. 27 1992 776. 49 

1967 776. 28 1980 777. 23 1993 779. 16 

1968 777. 01 1981 776. 51 1994 776. 51 

1969 776. 90 1982 776. 88 1995 777. 02 

1970 776. 36 1983 776. 63 1996 777. 72 

1971 776. 31 1984 776. 63 1997 776. 98 

1972 777. 23 1985 776. 51 1998 776. 79 

1973 777. 86 1986 778. 98 1999 777. 44 

1974 777. 61 1987 776. 51 2000 777. 59 

1975 777. 15 1988 776. 10 2001 777. 18 

1976 776. 49 1989 776. 25 2002 776. 68 

1977 776. 11 1990 776. 75   

 ¶23 The " st at i st i cal l y s i gni f i cant  upwar d t r end i n aver age 

wat er  l evel s"  on Lake Koshkonong f r om 1932 t o 2003 was par t l y 

at t r i but abl e t o t he " di mi ni shed oper at i ng r ange of  t he wi cket  

gat es"  on t he dam bef or e i t s 2002 r epai r s,  as wel l  as debr i s on 

t he t r ash r acks of  t he dam t hat  i mpeded f l owage.    

D.  Wi s.  St at .  Chapt er  31 and t he Di st r i ct ' s  Pet i t i on 

¶24 Chapt er  31 of  t he Wi sconsi n St at ut es gr ant s t he DNR 

aut hor i t y t o r egul at e dams and br i dges af f ect i ng navi gabl e 

wat er s i n t he st at e.   The DNR may r egul at e and cont r ol  t he l evel  

and f l ow of  wat er  i n al l  navi gabl e wat er s " i n t he i nt er est  of  
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publ i c r i ght s i n navi gabl e wat er s or  t o pr omot e saf et y and 

pr ot ect  l i f e,  heal t h and pr oper t y. "   Wi s.  St at .  § 31. 02( 1) .   

Sect i on 31. 02( 2)  st at es t hat  t he " const r uct i on,  oper at i on,  [ and]  

mai nt enance .  .  .  of  dams i n navi gabl e wat er s shal l  be subj ect  

t o t he super vi s i on of  t he [ DNR]  and t o t he or der s and 

r egul at i ons of  t he [ DNR] . "   Thus,  a dam oper at or  must  pet i t i on 

t he DNR8 f or  an or der  i f  i t  wi shes t o r ai se or  l ower  t he wat er  

l evel s of  a navi gabl e body of  wat er  i n a manner  i nconsi st ent  

wi t h a pr evi ousl y exi st i ng or der .  

¶25 The Wi sconsi n Rai l r oad Commi ssi on ( t he Rai l r oad 

Commi ssi on)  i ssued t he f i r st  wat er  l evel  or der  f or  t he 

I ndi anf or d Dam i n 1919.   The next  or der  was not  i ssued unt i l  

1982,  when t he DNR,  on i t s own mot i on,  i ssued anot her  or der  

r eest abl i shi ng wat er  l evel s pur suant  t o Wi s.  St at .  § 31. 02( 1) .   

The DNR det er mi ned t hat  t he ex i st i ng or der  was i nadequat e t o 

cont r ol  t he wat er  l evel s of  Lake Koshkonong.  

¶26 However ,  t he 1982 or der  was appeal ed by t hr ee 

i ndi v i dual s,  t wo l ake- based r ecr eat i on c l ubs,  a pr oper t y owner s 

associ at i on,  and Rock Count y.   The Jef f er son Count y Ci r cui t  

Cour t ' s  deci s i on af f i r mi ng t he 1982 or der  was appeal ed t o t he 

cour t  of  appeal s,  whi ch r emanded t o t he DNR t o hol d a hear i ng 

bef or e i ssui ng any wat er  l evel  or der .   A compr omi se bet ween t he 

                                                 
8 The l egi s l at ur e or i gi nal l y del egat ed aut hor i t y t o i ssue 

wat er  l evel  or der s t o t he Rai l r oad Commi ssi on.   § 3,  ch.  380,  
Laws of  1915 ( cr eat i ng Wi s.  St at .  ch.  69m.  § 1596——2. 1.  ( 1915) ) .   
The Publ i c Ser v i ce Commi ssi on and t hen t he DNR became t he 
successor  agenci es r esponsi bl e f or  i ssui ng wat er  l evel  or der s 
under  Wi s.  St at .  ch.  31.   
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DNR and t he par t i es r esul t ed i n a 1991 wat er  l evel  or der .   The 

1991 or der  l ef t  t he 1982 or der  l ar gel y i nt act ,  r ai s i ng s l i ght l y 

t he mi ni mum l ake el evat i on i n t he wi nt er  and el i mi nat i ng a 

f l ashboar d9 r equi r ement . 10 

¶27 I n 2002,  af t er  t he r ehabi l i t at i on of  t he I ndi anf or d 

Dam r est or ed f ul l  oper at i ng capabi l i t y  t o t he dam' s gat es,  t he 

wat er  l evel s on Lake Koshkonong began t o r ef l ect  mor e cl osel y 

t he l evel s set  by t he 1991 or der .   As a r esul t ,  wat er  l evel s on 

t he l ake dr opped bel ow r ecor ded l evel s s i nce t he 1930s.   On 

Apr i l  21,  2003,  t he Di st r i ct 11 pet i t i oned t he DNR,  pur suant  t o 

Wi s.  St at .  § 31. 02( 1) ,  t o amend t he 1991 or der .   The Di st r i ct  

cont ended t hat  t he 1991 or der  was " not  consi st ent  wi t h t he 

publ i c i nt er est "  because l ower  wat er  l evel s on Lake Koshkonong 

l ed t o sever e r est r i ct i ons on r ecr eat i onal  boat i ng and i n many 

cases " pi er s must  be ext ended f ar  f r om shor e t o r each navi gabl e 

wat er  dept hs. "   I n addi t i on,  t he Di st r i ct  expr essed concer n f or  

t he ef f ect  t hat  t he wi nt er  dr awdown i n t he 1991 or der  had on 

shor e er osi on,  pl ant s,  and ani mal  speci es.  
                                                 

9 A f l ashboar d i s a " boar d or  st r uct ur e of  boar ds ext endi ng 
above a dam t o i ncr ease i t s capaci t y. "   The Amer i can Her i t age 
Di ct i onar y of  t he Engl i sh Language 691 ( 3d ed.  1992) .    

10 The DNR amended t he 1991 or der  i n 2004 t o r ef l ect  t he 
change i n owner shi p of  t he I ndi anf or d Dam f r om Rock Count y t o 
t he Rock- Koshkonong Lake Di st r i ct .   The 2004 amendment  made no 
subst ant i ve changes t o t he 1991 wat er  or der .  

11 Rock- Koshkonong Lake Di st r i ct  was est abl i shed by Rock 
Count y i n 1999,  pur suant  t o Wi s.  St at .  §§ 33. 24 and 33. 37( 1) ,  
" t o under t ake a pr ogr am of  .  .  .  pr ot ect i on and r ehabi l i t at i on 
f or  Lake Koshkonong. "   Mor e t han 4, 000 par cel s of  l and i n Rock,  
Jef f er son,  and Dane Count i es make up t he Rock- Koshkonong Lake 
Di st r i ct .    
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¶28 The f ol l owi ng char t  compar es t he 1991 wat er  l evel  

or der  and t he pr oposed wat er  l evel s i n t he Pet i t i on: 12 

 

MSL Level s 

( at  l ake gage)  

1991 Or der  Pet i t i on Change 

May t hr ough Oct ober     

Tar get  776. 20'  776. 8'  +0. 6'  ( 7. 2 i n. )  

Maxi mum 

( al l  gat es open)  

776. 33'  777. 0'  +0. 67'  ( 8 i n. )  

Mi ni mum 775. 73'  776. 4'  +0. 67'  ( 8 i n. )  

November  t hr ough Apr i l     

Maxi mum 

( al l  gat es open)  

775. 77'  777. 0'  +1. 23'  ( 14. 8 i n. )  

Mi ni mum 775. 00'  776. 4'  +1. 4'  ( 16. 8 i n. )  

¶29 I n 2003 and 2004 t he DNR conduct ed an envi r onment al  

assessment  ( EA)  of  t he Pet i t i on' s pr oposed wat er  l evel  or der  t o 

det er mi ne whet her  an envi r onment al  i mpact  st at ement  ( EI S)  woul d 

be needed.   The DNR compl et ed a dr af t  EA i n December  2004,  af t er  

whi ch a publ i c hear i ng was hel d i n Januar y 2005 f or  comment  on 

t he f i ndi ngs.   The DNR cer t i f i ed t he EA as compl et e i n Mar ch 

2005 and det er mi ned t hat  an EI S woul d not  be necessar y.  

¶30 On Apr i l  15,  2005,  t he DNR i ssued a pr oposed or der  

denyi ng t he Pet i t i on,  keepi ng t he summer  maxi mum wat er  l evel  at  

                                                 
12 A char t  wi t h i dent i cal  i nf or mat i on appear s i n t he 

Deci s i on and i n t he cour t  of  appeal s opi ni on,  Rock- Koshkonong 
Lake Di st r i ct  v.  DNR,  2011 WI  App 115,  ¶5,  336 Wi s.  2d 677,  803 
N. W. 2d 853.  
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776. 33 msl  but  r ai s i ng t he wi nt er  dr awdown mi ni mum t o 775. 50 msl  

i nst ead of  775. 00 msl .  

¶31 Shor t l y t her eaf t er ,  t he Di st r i ct  f i l ed a j oi nt  

pet i t i on f or  a cont est ed case hear i ng of  t he DNR' s deni al  of  t he 

Pet i t i on.  The DNR gr ant ed t he r equest  and t hen f i l ed a hear i ng 

r equest  wi t h t he Depar t ment  of  Admi ni st r at i on,  Di v i s i on of  

Hear i ngs and Appeal s ( DHA) . 13 

E.  The Cont est ed Case and Deci s i on 

¶32 The t en- day cont est ed case hear i ng on t he DNR' s 

pr oposed or der  commenced on Mar ch 29–30,  2006,  i n Jef f er son,  and 

cont i nued i n Madi son at  t he DHA of f i ces on Apr i l  3–5 and 10–14.   

Dur i ng t he Jef f er son hear i ng,  member s of  t he publ i c pr ovi ded 

swor n t est i mony and st at ement s on how t he Pet i t i on woul d af f ect  

t hei r  communi t y and per sonal  i nt er est s,  whi l e r epr esent at i ves of  

t he par t i es t o t he cont est ed case pr ovi ded exper t  t est i mony.  

¶33 As par t  of  i t s  pr e- f i l ed di r ect  exper t  t est i mony,  t he 

DNR sought  t o show t he adver se i mpact  t hat  t he Di st r i ct ' s  

pr oposed wat er  l evel  i ncr ease woul d have on adj acent  wet l ands 

                                                 
13 Rock Ri ver - Koshkonong Associ at i on,  I nc.  ( RRKA)  and Lake 

Koshkonong Recr eat i on Associ at i on,  I nc.  ( LKRA)  j oi ned i n t he 
pet i t i on f or  a cont est ed case hear i ng.   RRKA i s compr i sed of  
mor e t han 300 member s,  i ncl udi ng r i par i an busi ness owner s on 
Lake Koshkonong and t he Rock Ri ver .   LKRA i s an associ at i on of  
appr oxi mat el y 38 i ndi v i dual  and busi ness member s who r el y on 
Lake Koshkonong and t he Rock Ri ver  f or  busi ness,  r ecr eat i on,  and 
t our i sm.  

The I nt er venor s i n t hi s case——Lake Koshkonong Wet l and 
Associ at i on,  I nc.  and t he Thi ebeau Hunt i ng Cl ub ( t he 
I nt er venor s) ——al so wer e cer t i f i ed as par t i es t o t he cont est ed 
case pr oceedi ng.  
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and wat er  qual i t y i n Lake Koshkonong and t he Rock Ri ver .   One 

DNR exper t  t est i f i ed i n det ai l  how r ai s i ng t he wat er  l evel s of  

Lake Koshkonong woul d " r esul t  i n secondar y and cumul at i ve 

adver se i mpact s t o wet l ands. "   These adver se i mpact s i ncl uded 

cont i nued er osi on of  wet l ands;  l oss of  wi l dl i f e and f i sh 

habi t at ;  l oss of  veget at i on and f l oodpl ai n f or est ;  and 

event ual l y r educed r ecr eat i onal  oppor t uni t i es f or  hunt er s,  

f i sher men,  t r apper s,  and bi r dwat cher s.   Fur t her mor e,  whi l e Lake 

Koshkonong has l ost  a gr eat  deal  of  wet l ands over  t he year s and 

wi l l  cont i nue t o l ose wet l ands,  r ai s i ng wat er  l evel s i n t he l ake 

as t he Di st r i ct  pr oposes woul d exacer bat e t he l osses.   Ot her  DNR 

exper t s echoed t hese concl usi ons. 14  Over al l ,  t he DNR exper t s 

t est i f i ed t o t he i mpor t ance of  maki ng sur e t he pr oposed DNR 

wat er  l evel  or der  sat i sf i ed t he wet l and wat er  qual i t y st andar ds 

i n Wi s.  Admi n.  Code § NR 103.  

¶34 Exper t  t est i mony on behal f  of  t he I nt er venor s 

concur r ed wi t h t he DNR t est i mony on adver se i mpact s t o wet l ands 

and wet l and wat er  qual i t y i f  t he Di st r i ct ' s  pr oposed wat er  l evel  

or der  wer e i mpl ement ed.  

¶35  The Jef f er son Count y Far m Dr ai nage Boar d al so 

pr esent ed t est i mony on t he adver se i mpact  of  hi gher  wat er  l evel s 

on Lake Koshkonong:  any i ncr ease i n wat er  l evel s woul d l ead t o 

backups i n t he dr ai nage di st r i ct  upst r eam f r om t he l ake,  causi ng 

l ands t o st ay f l ooded l onger  and i ncr ease cr op l osses.   Denni s 

                                                 
14 The Di st r i ct  and t he DNR al so devot ed a s i gni f i cant  

amount  of  t est i mony t o di sput i ng t he val i di t y  of  wat er  l evel  
model i ng by t he Di st r i ct .  



No.    2008AP1523 

 

15 
 

Kut z,  an agr i cul t ur al  l andowner  i n t he dr ai nage di st r i ct ,  

i ndi cat ed i n pr e- f i l ed di r ect  t est i mony t hat  hi s y i el d on cor n 

coul d " be r educed downwar d f r om 180 t o 100 bushel s per  acr e at  a 

cost  of  $200–$300 per  acr e.   Ot her  f ar mer s woul d l i kel y have 

si mi l ar  l osses. "  

¶36 The Di st r i ct  pr esent ed evi dence at  t he cont est ed case 

hear i ng,  t hr ough exper t  t est i mony,  on model i ng dat a t o pr edi ct  

wat er  l evel s under  t he Pet i t i on,  al ong wi t h t he pr obabl e ef f ect  

of  t he Di st r i c t ' s  wat er  l evel  or der  on navi gat i on,  wat er  

qual i t y,  and f i sh and wi l dl i f e habi t at .  

¶37 The Di st r i ct  al so pr esent ed evi dence of  economi c 

i mpact s r esul t i ng f r om,  and ant i c i pat i ng,  l ower  wat er  l evel s on 

t he l ake.   Land use pl anner  and r eal  est at e anal yst  John 

St ockham t est i f i ed t hat  a r educt i on i n hi st or i cal  wat er  l evel s  

on Lake Koshkonong woul d have adver se ef f ect s on pr oper t y val ues 

and commer ci al  act i v i t y r el at ed t o t he l ake.   Essent i al l y ,  

St ockham t est i f i ed t hat  l ower  wat er  l evel s t han t hose obser ved 

bef or e t he I ndi anf or d Dam was f ul l y oper at i onal  i n 2002 woul d 

r esul t  i n decr eased wat er f r ont  usage;  l oss of  t he abi l i t y  t o use 

exi st i ng pi er s f or  boat i ng,  swi mmi ng,  and ot her  wat er  

act i v i t i es;  l oss of  access t o shor el i ne f or  boat s;  and r educed 

ar eas of  navi gabi l i t y .   Reduced usabl e wat er  access woul d,  over  

t i me,  have an adver se i mpact  on pr oper t y val ues ar ound Lake 

Koshkonong;  t hi s r educed val ue woul d be r ef l ect ed i n t he s l ower  

r at e of  i ncr ease f or  Lake Koshkonong pr oper t y val ues compar ed t o 

" l akef r ont  pr oper t y val ues i n gener al  i n sout h cent r al  
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Wi sconsi n. " 15  St ockham t est i f i ed t hat  l ake- based busi nesses al so 

woul d suf f er  l osses f r om r educed wat er  l evel s.   The most  

af f ect ed busi nesses woul d be l akef r ont  mar i nas,  t aver ns,  and 

r est aur ant s t hat  depend on boat er s and t our i st s f or  a l ar ge 

por t i on of  t hei r  r evenue.   Even busi nesses i n near by communi t i es 

who cat er  t o l ake- r el at ed act i v i t y woul d suf f er  f r om wat er  

l evel s on Lake Koshkonong r educed f r om t hei r  hi st or i cal  l evel s.   

I n addi t i on,  r educed wat er  access and pr oper t y val ues woul d 

r esul t  i n a l oss of  t ax base f or  l ocal  t axi ng j ur i sdi ct i ons.    

¶38 Dr .  Russel l  Kashi an,  an economi cs pr of essor  at  t he 

Uni ver si t y of  Wi sconsi n- Whi t ewat er ,  al so pr ovi ded t est i mony on 

behal f  of  t he Di st r i ct  on t he economi c i mpact  of  l ower i ng a 

l ake' s wat er  l evel .   Usi ng var i ous economi c met hodol ogi es,  

Kashi an concl uded t hat  a r educt i on i n hi st or i cal  wat er  l evel s on 

Lake Koshkonong woul d r esul t  i n a negat i ve economi c i mpact  i n 

t wo ar eas:  pr oper t y val ues and a r educed r at e of  appr eci at i on of  

t hose val ues,  and economi c act i vi t y i n communi t i es sur r oundi ng 

t he l ake.  

¶39 I n r egar d t o l ake pr oper t y val ues,  Kashi an posi t ed 

t hat  l ower  wat er  l evel s mean a gr eat er  di st ance bet ween t he l ake 

home and t he shor e,  and t hat  t he i ncr eased di st ance woul d r esul t  

                                                 
15 Test i mony on behal f  of  t he I nt er venor s by Li nn 

Duest er beck,  a r eal  est at e appr ai ser ,  cont r adi ct ed John 
St ockham' s asser t i ons on t he r educed r at e of  pr oper t y val ue 
i ncr eases ar ound Lake Koshkonong si nce 2002.   Duest er beck' s 
pr oper t y val ue t est i mony was l at er  excl uded by t he ALJ,  al ong 
wi t h t he t est i mony of  John St ockham and Dr .  Russel l  Kashi an,  as 
out si de t he scope of  a Wi s.  St at .  § 31. 02( 1)  wat er  l evel  
det er mi nat i on.  
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i n l ower  pr oper t y val ue;  Kashi an al so t est i f i ed t hat  pr oper t y 

val ue i s adver sel y af f ect ed by a decr ease i n shor el i ne l engt h.   

The r educt i on i n l ake wat er  l evel s,  bot h r eal  and per cei ved by 

pot ent i al  pr oper t y buyer s,  woul d l ead t o a sof t eni ng of  demand 

f or  l ake pr oper t y and a consequent  r educt i on i n pr i ces,  al ong 

wi t h a s l ower  appr eci at i on i n pr oper t y val ue over  t i me.   Kashi an 

ci t ed numer ous st udi es on t he economi c i mpact  of  r educed l ake 

wat er  l evel s t o suppor t  hi s concl usi ons.   Kashi an concl uded t hat  

t he DNR' s pr oposed wat er  l evel  or der  woul d endanger  Lake 

Koshkonong pr oper t y val ues.    

¶40 Fi nal l y,  Kashi an t est i f i ed on t he adver se ef f ect s t hat  

r educed l ake wat er  l evel s woul d have on economi c act i v i t y i n t he 

l ocal  communi t y.   Assumi ng a t hr ee- f oot  r educt i on i n Lake 

Koshkonong wat er  l evel s,  Kashi an t est i f i ed t hat  " r eal  est at e and 

ser vi ce sect or  busi nesses woul d wi t ness a decl i ne of  $9 mi l l i on 

i n gr oss sal es t hat  suppor t  an est i mat ed 150 t ot al  j obs. "   

Mor eover ,  " l ocal  r et ai l  busi nesses woul d wi t ness a decl i ne of  

$5. 25 mi l l i on i n gr oss r et ai l  sal es t hat  suppor t  an est i mat ed 

200 t ot al  j obs. "  

¶41 Publ i c t est i mony on t he commer ci al  ef f ect s of  adher i ng 

t o t he DNR' s 1991 wat er  l evel  or der  echoed t he Di st r i ct ' s  exper t  

t est i mony.   A campgr ound and mar i na owner  t est i f i ed t o t he 

" huge"  economi c i mpact  t hat  l ake- based t our i sm has on ar ea 

busi ness and pr oper t y val ues,  as wel l  as t he negat i ve i mpact  

t hat  l ower  wat er  l evel s woul d have.   Sever al  ot her  busi ness 

owner s on Lake Koshkonong t est i f i ed t hat  cur r ent  l ow wat er  

l evel s r equi r ed t he i nst al l at i on of  pi er s of  up t o 300 f eet  i n 
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l engt h i n or der  t o accommodat e cust omer s who access t hei r  

busi nesses by boat .  

F.  The Deci s i on' s Fi ndi ngs of  Fact s and Anal ysi s 

¶42 On December  1,  2006,  t he ALJ,  Wi l l i am S.  Col eman,  Jr . ,  

i ssued a met i cul ous,  compr ehensi ve Deci s i on af f i r mi ng t he DNR' s 

pr oposed or der  r ej ect i ng t he Pet i t i on.   The Deci s i on cont ai ned 

120 f i ndi ngs of  f act , 16 whi ch,  af t er  l ayi ng out  t he hi st or y and 

st at i st i cs on Lake Koshkonong and t he I ndi anf or d Dam,  may be 

br i ef l y summar i zed as f ol l ows:  

1.  Hi st or i cal  Wat er  Level s on Lake Koshkonong——Wat er  

l evel s r ose f r om 1932 t o 2003,  and t hi s was due i n par t  t o t he 

def ect i ve I ndi anf or d Dam.   Consequent l y,  summer  wat er  l evel s on 

t he l ake wer e above t he DNR' s t ar get  l evel s ever y year  but  t wo 

f r om 1965 t o 2003.  

2.  Wet l ands——The hi gh hi st or i cal  wat er  l evel s on t he l ake 

have er oded shor el i ne wet l ands ar ound t he l ake.   The r educed 

f r equency of  l ow wat er  condi t i ons i n t he l ake have cont r i but ed 

t o t hi s l oss of  wet l and.   Ot her  t han t he st at e- owned Koshkonong 

Wi l dl i f e Ar ea,  t he f i ndi ngs of  f act  do not  expl i c i t l y  i dent i f y 

how much of  t he wet l ands ar e publ i c l y owned,  or  what  por t i on of  

t he wet l ands ar e above t he or di nar y hi gh wat er  mar k.  

3.  Wat er  Qual i t y——Hi gher  wat er  l evel s have caused a 

" degr aded t ur bi d al gae- domi nant  wat er  condi t i on"  i n Lake 

Koshkonong.   An i ncr ease i n wat er  l evel s woul d l i kel y f ur t her  

                                                 
16 The Di st r i ct  does not  di sput e any of  t he 120 f i ndi ngs of  

f act .  
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degr ade wat er  qual i t y i n t he l ake. 17  Hi gher  wat er  l evel s woul d 

l ead t o addi t i onal  l oss of  wet l ands,  whi ch woul d af f ect  t he l ake 

syst em' s abi l i t y  t o s l ow f l ood and st or m wat er s,  and " f i l t er  

nut r i ent s,  sedi ment s and ot her  pol l ut ant s, "  such t hat  mor e 

pol l ut ant s woul d be car r i ed downst r eam.  

4.  The Or di nar y Hi gh Wat er  Mar k18 ( OHWM) ——The OHWM on Lake 

Koshkonong i ncr eased f r om 1979 t o 2001,  due i n par t  t o t he 

di mi ni shed capaci t y of  t he I ndi anf or d Dam t o pr oper l y r egul at e 

wat er  l evel s.   The DNR consi der ed 778. 11 msl  t o be " a 

r epr esent at i ve OHWM"  f or  pur poses of  eval uat i ng t he Pet i t i on.   

The hi gher  wat er  l evel s under  t he Pet i t i on coul d r esul t  i n a 

hi gher  OHWM.  

5.  Er osi on Pr ot ect i on f r om Ri pr ap St r uct ur es19——Hi gher  

wat er  l evel s on t he l ake woul d l i kel y over whel m exi st i ng r i pr ap 

st r uct ur es t hat  pr ot ect  wet l and shor el i ne.   These st r uct ur es 

woul d mor e qui ck l y degr ade and r esul t  i n expensi ve f or t i f i cat i on 

of  t he st r uct ur es.   I n any event ,  t he r i par i an wet l ands woul d 

                                                 
17 Accor di ng t o t he f i ndi ngs of  f act ,  Lake Koshkonong i s 

l i kel y t o r emai n i n a degr aded condi t i on r egar dl ess of  whet her  
t he DNR' s pr oposed or der  or  t he Pet i t i on i s adopt ed.  

18 " By or di nar y hi gh- wat er  mar k i s  meant  t he poi nt  on t he 
bank or  shor e up t o whi ch t he pr esence and act i on of  t he wat er  
i s so cont i nuous as t o l eave a di st i nct  mar k ei t her  by er osi on,  
dest r uct i on of  t er r est r i al  veget at i on,  or  ot her  easi l y 
r ecogni zed char act er i st i c. "   Di ana Shoot i ng Cl ub v.  Hust i ng,  156 
Wi s.  261,  272,  145 N. W.  816 ( 1914) .    

19 Ri pr ap i s a " l oose assembl age of  br oken st ones er ect ed i n 
wat er  or  on sof t  gr ound as a f oundat i on. "   The Amer i can Her i t age 
Di ct i onar y of  t he Engl i sh Language 1556 ( 3d ed.  1992) .   Ri pr ap 
i s used t o pr ot ect  shor el i nes f r om wat er  or  i ce er osi on.    
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not  be pr ot ect ed f r om i ncr eased wave act i on and woul d cont i nue 

t o er ode.  

6.  Wi l dl i f e——Past  and cont i nued hi gher  wat er  l evel s woul d 

adver sel y i mpact  habi t at s f or  her pt i l es and bi r d speci es.   

Cont i nued l oss of  wet l and woul d r esul t  i n l oss of  wi l dl i f e and 

f i sh habi t at  i n and ar ound Lake Koshkonong.  

7.  Wi nt er  Dr awdown——The f i ndi ngs of  f act  cont ai n numer ous 

pr os and cons of  mai nt ai ni ng t he wi nt er  dr awdown of  t he l ake 

l evel s ( under  t he DNR' s pr oposed or der )  and el i mi nat i ng t he 

wi nt er  dr awdown under  t he Pet i t i on.   The f i ndi ngs gener al l y 

poi nt  t o adver se i mpact s on wet l ands,  wi l dl i f e,  wat er  qual i t y,  

and r i pr ap st r uct ur es i f  t he wi nt er  dr awdown wer e el i mi nat ed.  

 8.  Agr i cul t ur al  Dr ai nage——Hi gher  wat er  l evel s wi l l  cause 

backups i n a dr ai nage di st r i ct  upst r eam f r om Lake Koshkonong.   

Sl ower  dr ai nage woul d cause f ar ml and t o be f l ooded l onger ,  

r esul t i ng i n del ays i n pl ant i ng and smal l er  cr op yi el ds.  

 9.  Publ i c Access——The shal l ow,  s l opi ng wat er s of  Lake 

Koshkonong make i t  di f f i cul t  f or  most  r ecr eat i onal  boat s t o 

ut i l i ze publ i c boat  r amps on t he l ake under  ei t her  t he DNR' s 

pr oposed wat er  l evel  or der  or  t he Di st r i ct ' s  pr oposed hi gher  

l evel s.   However ,  t her e ar e a number  of  boat  access poi nt s al ong 

t he Rock Ri ver  near  t he l ake t hat  have suf f i c i ent  dept h f or  

r ecr eat i onal  boat s.    

 10.  Ri par i an Access——Most  r i par i an pr oper t y owner s f avor  

r ai s i ng t he l ake' s wat er  l evel s so t hat  t hey may shor t en t hei r  

pi er s.   Boat  l i f t s  and shor e st at i ons al so coul d be mai nt ai ned 
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c l oser  t o shor e i f  t he Di st r i ct ' s  pr oposed hi gher  wat er  l evel s 

wer e i mpl ement ed.  

 11.  Nat ur al  Sceni c Beaut y——Ful l er  " pool  l evel s"  ar e mor e 

aest het i cal l y pl easi ng t o r i par i an pr oper t y owner s t han exposed 

l ake beds.   However ,  some r i par i ans val ue t he beaut y of  t he 

wet l ands t hat  woul d be l ost  wi t h hi gher  wat er  l evel s.  

 12.  Navi gabi l i t y——Rai si ng wat er  l evel s on t he l ake woul d 

i ncr ease t he sur f ace ar ea of  t he l ake by up t o 63 acr es and 

mi t i gat e exi st i ng navi gat i onal  obst acl es i n t he l ake. 20 

 13.  The Wi s.  St at .  § 31. 02( 1)  St andar d——The f i ndi ngs of  

f act  concl uded wi t h,  " The net  negat i ve ef f ect s of  t he pr oposed 

hi gher  wat er  l evel s f ar  out wei gh t he enhancement s t o navi gat i on 

and access. "   Thus,   

[ a] l l owi ng i ncr eased wat er  l evel s as pr oposed by t he 
Di st r i ct  woul d be i nconsi st ent  wi t h t he i nt er est  of  
publ i c r i ght s i n Lake Koshkonong and t he Rock Ri ver ,  
and woul d not  ser ve t o pr ot ect  l i f e,  heal t h or  
pr oper t y.   Publ i c saf et y may be mar gi nal l y pr omot ed 
wi t h i ncr eased wat er  l evel s,  but  t he wat er  l evel s 
speci f i ed i n t he DNR' s 2005 or der  do not  pose undue 
r i sks t o publ i c saf et y.  

¶43 The Deci s i on not ed t hat  t he DNR obj ect ed dur i ng t he 

cont est ed case hear i ng t o admi t t i ng evi dence r el at ed t o t he 

                                                 
20 No one appear s t o have chal l enged any of  t he ALJ' s  

f i ndi ngs of  f act .   We not e,  however ,  t hat  t he ALJ f ound t hat  
Lake Koshkonong has a sur f ace ar ea of  appr oxi mat el y 10, 460 
acr es,  af t er  t he wat er  l evel s i n Lake Koshkonong wer e l ower ed t o 
conf or m t o t he DNR' s 1991 or der .   The f i gur e 10, 460 acr es i s 
i dent i cal  t o t he f i gur e used by t he DNR i n a 1971 Wi sconsi n 
Conser vat i on Bul l et i n.   Shor el and i s Vul ner abl e,  Wi s.  
Conser vat i on Bul l et i n,  ( DNR,  Madi son,  Wi s. ) ,  Jul y- August  1971,  
at  22.    
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ef f ect  of  wat er  l evel s on r eal  est at e val ues,  busi ness i ncome,  

and publ i c r evenues.   The Deci s i on sust ai ned t he DNR' s 

obj ect i ons,  c i t i ng Wi sconsi n' s Envi r onment al  Decade,  I nc.  v.  

DNR,  115 Wi s.  2d 381,  404,  340 N. W. 2d 722 ( 1983) ,  and asser t i ng 

t hat  " [ s] econdar y or  i ndi r ect  economi c i mpact s of  a wat er  l evel  

det er mi nat i on do not  bear  on t he st at ut or y st andar d set  f or t h i n 

sect i on 31. 02( 1) . "   Ther ef or e,  t he ALJ st r uck St ockham and 

Kashi an' s economi c t est i mony on behal f  of  t he Di st r i ct ,  al ong 

wi t h al l  r el at ed exhi bi t s,  as secondar y economi c i mpact s out si de 

t he scope of  t he st at ut e. 21  The Deci s i on di d consi der  r i par i an 

access,  whi ch t he ALJ sai d " compr ehends at  l east  one component  

of  t hese asser t ed secondar y i mpact s. "   The Deci s i on acknowl edged 

t hat  r i par i an owner s '  " di mi ni shed ut i l i t y  and enj oyment  of  t hei r  

pr oper t y [ r esul t i ng f r om l ower  wat er  l evel s]  .  .  .  doubt l ess 

r educes t he val ue of  t hat  pr oper t y t o t hem. "  

¶44 The Deci s i on not ed t hat  t he DNR was r equi r ed t o 

bal ance and accommodat e conf l i c t i ng i nt er est s when maki ng a 

wat er  l evel  det er mi nat i on and t hat  t he DNR had done t hat  her e.   

Fur t her mor e,  t he DNR " eval uat ed t he pr oposed wat er  l evel  

i ncr ease agai nst  t he appr opr i at e r egul at or y st andar ds,  i ncl udi ng 

chapt er  NR 103,  Wi s.  Admi n.  Code. "  

                                                 
21 I n a cont est ed case hear i ng,  a hear i ng exami ner  " shal l  

not  be bound by common l aw or  st at ut or y r ul es of  evi dence.   The 
agency or  hear i ng exami ner  shal l  admi t  al l  t est i mony havi ng 
r easonabl e pr obat i ve val ue,  but  shal l  excl ude i mmat er i al ,  
i r r el evant  or  undul y r epet i t i ous t est i mony or  evi dence t hat  i s  
i nadmi ssi bl e under  s.  901. 05. "   Wi s.  St at .  § 227. 45( 1) .    
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¶45 Thus,  t he Deci s i on c l oses wi t h a concl usi on of  l aw 

t hat  " t he DNR' s deci s i on [ t o r ej ect  t he Di st r i ct ' s  pr oposed 

hi gher  wat er  l evel s]  .  .  .  i s  necessar y t o pr ot ect  t he publ i c 

r i ght s i n nav i gabl e wat er s and r easonabl y bal ances and 

accommodat es publ i c and pr i vat e r i ght s,  t he pr omot i on of  saf et y,  

and t he pr ot ect i on of  l i f e,  heal t h,  and pr oper t y. "  

¶46 The DNR adopt ed t he Deci s i on as i t s own,  by oper at i on 

of  Wi s.  St at .  § 227. 46( 3) ( a)  ( 2003–04)  and Wi s.  Admi n.  Code § NR 

2. 155( 1)  ( Sept .  2004) .  

G.  The Di st r i ct ' s  Appeal  

¶47 Fol l owi ng t he Deci s i on,  t he Di st r i ct  pet i t i oned f or  

r evi ew by t he Rock Count y Ci r cui t  Cour t  under  Wi s.  St at .  

§ 227. 53.   The Di st r i ct  cont ended t hat  t he Deci s i on er r oneousl y 

i nt er pr et ed " publ i c r i ght s i n navi gabl e wat er s"  and t he phr ase 

" pr ot ect  .  .  .  pr oper t y. "   The Di st r i ct  ar gued t hat  t he DNR 

i mpr oper l y expanded i t s consi der at i on of  " publ i c r i ght s i n 

navi gabl e wat er s"  t o i ncl ude pr i vat e wet l ands and t hat  t he DNR 

i mpr oper l y consi der ed wet l and wat er  qual i t y st andar ds i n Wi s.  

Admi n.  Code § NR 103,  as pr omul gat ed under  Wi s.  St at .  ch.  281.   

The Di st r i ct  f ur t her  ar gued t hat  i t  was i mpr oper  f or  t he DNR t o 

cat egor i cal l y excl ude al l  evi dence of  economi c ef f ect s on 

pr oper t y i n i t s Deci s i on because,  by doi ng so,  i t  mi s i nt er pr et ed 

t he mandat e i n Wi s.  St at .  § 31. 02( 1)  t o 

" pr ot ect  .  .  .  pr oper t y. "   However ,  t he c i r cui t  cour t  af f i r med 

t he Deci s i on,  concl udi ng t hat  t he DNR' s i nt er pr et at i on of  t he 

st at ut es was r easonabl e and t hat  t he Deci s i on was suppor t ed by 

subst ant i al  evi dence.  
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¶48 The Di st r i ct  appeal ed t o t he cour t  of  appeal s,  whi ch 

cer t i f i ed t he Di st r i ct ' s  appeal  t o t hi s cour t  on t he i ssue of  

" ambi gui t y"  i n Wi s.  St at .  § 31. 02( 1)  r el at ed t o t he phr ase 

" pr ot ect  .  .  .  pr oper t y. "   Thi s cour t  deni ed t he cer t i f i cat i on 

r equest .    

¶49 The cour t  of  appeal s t hen i ssued an opi ni on af f i r mi ng 

t he DNR' s Deci s i on,  t hi s t i me hol di ng t hat  Wi s.  St at .  

§ 31. 02( 1) ,  i ncl udi ng i t s " pr ot ect  .  .  .  pr oper t y"  l anguage,  was 

" unambi guous. "   Rock- Koshkonong Lake Di st . ,  336 Wi s.  2d 677,  

¶47.   Fi r st ,  t he cour t  of  appeal s r easoned t hat  when t he 

l egi s l at ur e want s t he DNR t o consi der  pr oper t y val ues and 

economi c ef f ect s i n i t s deci s i on- maki ng,  " i t  does so i n c l ear ,  

unambi guous l anguage. "   I d. ,  ¶42 ( c i t i ng st at ut es) .   Second,  t he 

cour t  of  appeal s concl uded t hat  i f  t he DNR wer e r equi r ed t o 

consi der  economi c f act or s when maki ng a det er mi nat i on under  Wi s.  

St at .  § 31. 02( 1)  t o " pr ot ect  .  .  .  pr oper t y, "  such an 

i nt er pr et at i on " woul d have no l ogi cal  st oppi ng poi nt . "   I d. ,  

¶43.   Fi nal l y,  t he cour t  of  appeal s l ooked t o t hi s cour t ' s  

i nt er pr et at i on of  s i mi l ar  st at ut or y l anguage i n Ci t y of  New 

Li sbon v.  Har ebo,  224 Wi s.  66,  271 N. W.  659 ( 1937) ,  f or  t he 

pr oposi t i on t hat  pr ot ect i on of  pr oper t y i s " l i mi t ed t o 

pr ot ect i on of  r eal  pr oper t y f r om hydr ol ogi c event s l i ke 

f l oodi ng. "   I d. ,  ¶45.  

¶50 The cour t  of  appeal s deci s i on al so hel d t hat  t he DNR' s 

consi der at i on of  t he i mpact  of  wat er  l evel s on adj acent  wet l ands 

and § NR 103 wat er  qual i t y st andar ds was r easonabl e.   The cour t  

of  appeal s det er mi ned t hese consi der at i ons t o be consi st ent  wi t h 
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" t he ver y r esour ces [ t he DNR]  has been assi gned t o pr ot ect "  and 

t hat  t he DNR i s not  r est r i ct ed t o consi der at i ons bel ow t he OHWM.   

I d. ,  ¶¶52–53.   The cour t  of  appeal s al so concl uded t hat  t he DNR 

has a r esponsi bi l i t y  t o pr ot ect  wat er  qual i t y st andar ds i n t hi s 

st at e,  and t o di sr egar d t hat  dut y when maki ng a wat er  l evel  

det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  woul d be absur d.   I d. ,  

¶56.    

¶51 The Di st r i ct  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Febr uar y 23,  2012.    

I I .  DI SCUSSI ON 

A.  St andar d of  Revi ew 

 ¶52 Thi s cour t  nor mal l y pr ovi des a separ at e sect i on on 

" st andar d of  r evi ew"  bef or e pr oceedi ng t o i t s l egal  anal ysi s.   

I n t hi s case,  t he st andar d of  r evi ew i s i t sel f  an i ssue,  namel y,  

whet her  t he cour t  shoul d gi ve def er ence t o t he DNR' s concl usi ons 

of  l aw.  

 ¶53 When a par t y appeal s t o t he cour t  of  appeal s or  seeks 

r evi ew i n t hi s cour t  " f r om a ci r cui t  cour t  or der  r evi ewi ng an 

agency deci s i on, "  t he appel l at e cour t  r evi ews t he deci s i on of  

t he agency,  not  t he deci s i on of  t he c i r cui t  cour t .   Lake Beul ah 

Mgmt .  Di st .  v.  DNR,  2011 WI  54,  ¶25,  335 Wi s.  2d 47,  799 

N. W. 2d 73 ( quot i ng Hi l t on ex r el .  Pages Homeowner s'  Ass' n v.  

DNR,  2006 WI  84,  ¶15,  293 Wi s.  2d 1,  717 N. W. 2d 166) .    

 ¶54 I n Hi l t on,  t he cour t  exami ned t he st andar d of  r evi ew 

t hat  shoul d be appl i ed t o an ALJ deci s i on t hat  had been 

expr essl y adopt ed by t he DNR pur suant  t o Wi s.  St at .  

§ 227. 46( 3) ( a) .   The cour t  concl uded t hat  " because t he DNR has 
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expr essl y adopt ed t he ALJ deci s i on,  t he ALJ deci s i on shoul d be 

af f or ded t he same def er ence af f or ded t he agency. "   Hi l t on,  293 

Wi s.  2d 1,  ¶14.    

 ¶55 I n t hi s case,  t he Deci s i on cont ai ns 120 speci f i c  

f i ndi ngs of  f act .   The Di st r i ct  does not  chal l enge any of  t hese 

f i ndi ngs.   I f  i t  di d chal l enge any of  t he f i ndi ngs of  f act ,  t he 

cour t  woul d appl y a subst ant i al  evi dence st andar d.   See i d. ,  ¶16 

( c i t i ng Bor sel l i no v.  DNR,  2000 WI  App 27,  ¶7,  232 Wi s.  2d 430,  

606 N. W. 2d 255) .    

 ¶56 I n t hi s case,  t he Deci s i on cont ai ns f our  concl usi ons 

of  l aw gr ounded i n t he f act s.   However ,  t he Di st r i ct  asser t s 

t hat  t he DNR exceeded t he scope of  i t s  aut hor i t y under  Wi s.  

St at .  § 31. 02( 1)  by f ocusi ng on t he pr ot ect i on of  publ i c and 

pr i vat e wet l ands above t he OHWM;  mi si nt er pr et ed t he mandat e t o 

" pr ot ect  .  .  .  pr oper t y"  i n § 31. 02( 1) ;  and excl uded r el evant  

evi dence t hat  shoul d have been consi der ed under  t he st at ut e.   

The Di st r i ct  al so asser t s t hat  t he DNR i mpr oper l y consi der ed t he 

st andar ds i n Wi s.  Admi n.  Code § NR 103 i n maki ng i t s wat er  l evel  

det er mi nat i on under  § 31. 02( 1) .    

 ¶57 These asser t i ons i nvol ve i ssues of  agency pr ocedur e 

and agency i nt er pr et at i on of  l aw t hat  ar e t r eat ed separ at el y as 

quest i ons of  l aw.    

¶58 Agency det er mi nat i ons i nvol v i ng quest i ons of  l aw,  

i ncl udi ng i nt er pr et at i on and appl i cat i on of  st at ut es,  ar e 

r evi ewabl e by t hi s cour t  under  Wi s.  St at .  § 227. 57( 5) .   ABKA 

Lt d.  P' shi p v.  DNR,  2002 WI  106,  ¶30,  255 Wi s.  2d 486,  648 

N. W. 2d 854.   Sect i on 227. 57( 5)  pr ovi des t hat  " [ t ] he cour t  shal l  
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set  asi de or  modi f y t he agency act i on i f  i t  f i nds t hat  t he 

agency has er r oneousl y i nt er pr et ed a pr ovi s i on of  l aw. "  

 ¶59 Whi l e st at ut or y i nt er pr et at i on i s nor mal l y a quest i on 

of  l aw det er mi ned i ndependent l y by a cour t ,  a cour t  may gi ve an 

agency' s i nt er pr et at i on of  a st at ut e gr eat  wei ght  def er ence, 22 or  

due wei ght  def er ence, 23 or  no def er ence. 24  Raci ne Har l ey-

Davi dson,  I nc.  v .  Wi s.  Di v.  of  Hear i ngs & Appeal s,  2006 WI  86,  

¶¶11,  19,  292 Wi s.  2d 549,  717 N. W. 2d 184.   See gener al l y 

                                                 
22 Gr eat  wei ght  def er ence i s appr opr i at el y appl i ed t o an 

agency' s l egal  concl usi ons wher e:  

( 1)  t he agency was char ged by t he l egi s l at ur e 
wi t h t he dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he 
i nt er pr et at i on of  t he st at ut e i s one of  l ong-  
st andi ng;  ( 3)  t he agency empl oyed i t s exper t i se or  
speci al i zed knowl edge i n f or mi ng t he i nt er pr et at i on;  
and ( 4)  t he agency' s i nt er pr et at i on wi l l  pr ovi de 
uni f or mi t y and consi st ency i n t he appl i cat i on of  t he 
st at ut e.  

Hi l t on ex r el .  Pages Homeowner s'  Ass' n v.  DNR,  2006 WI  84,  ¶15,  
293 Wi s.  2d 1,  717 N. W. 2d 166 ( quot i ng Cl ean Wi s. ,  I nc.  v.  Pub.  
Ser v.  Comm' n,  2005 WI  93,  ¶39,  282 Wi s.  2d 250,  700 N. W. 2d 768)  
( br acket s omi t t ed) .    

23 Due wei ght  def er ence i s appl i ed when " t he agency has some 
exper i ence i n an ar ea,  but  has not  devel oped t he exper t i se whi ch 
necessar i l y  pl aces i t  i n a bet t er  posi t i on t o make j udgment s 
r egar di ng t he i nt er pr et at i on of  t he st at ut e t han a cour t . "   
Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶42 ( quot i ng Hut son v.  Wi s.  Per s.  
Comm' n,  2003 WI  97,  ¶33,  263 Wi s.  2d 612,  665 N. W. 2d 212)  
( i nt er nal  quot at i on mar ks omi t t ed) .  

24 As a gener al  r ul e,  a r evi ewi ng cour t  accor ds an agency no 
def er ence when t he agency has deci ded an i ssue of  f i r st  
i mpr essi on,  when an agency l acks exper i ence or  exper t i se i n 
deci di ng a l egal  i ssue,  or  when an agency has t aken i nconsi st ent  
posi t i ons on a l egal  i ssue.   UFE,  I nc.  v.  LI RC,  201 Wi s.  2d 274,  
285,  548 N. W. 2d 57 ( 1996) .   But  t her e ar e addi t i onal  r easons f or  
not  accor di ng def er ence,  as not ed i nf r a i n t hi s opi ni on.    
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Sal vat or e Massa,  The St andar ds of  Revi ew f or  Agency 

I nt er pr et at i ons of  St at ut es i n Wi sconsi n,  83 Mar q.  L.  Rev.  597 

( 2000) .   Def er ence,  however ,  " does not  mean t hat  t he cour t  

accept s t he agency i nt er pr et at i on wi t hout  a cr i t i cal  eye.   The 

cour t  i t sel f  must  al ways i nt er pr et  t he st at ut e t o det er mi ne t he 

r easonabl eness of  t he agency i nt er pr et at i on.   Onl y r easonabl e 

agency i nt er pr et at i ons ar e gi ven any def er ence. "   Raci ne Har l ey-

Davi dson,  292 Wi s.  2d 549,  ¶15.    

 ¶60 Her e t he DNR i s char ged by t he l egi s l at ur e wi t h t he 

dut y of  admi ni st er i ng Wi s.  St at .  § 31. 02( 1) ,  and i t  br ought  t o 

i t s enf or cement  of  t he st at ut e a gr eat  deal  of  exper t i se and 

speci al i zed knowl edge.   However ,  t he DNR' s i nt er pr et at i on of  t he 

st at ut e i s not  l ong- st andi ng wi t h r espect  t o some of  t he i ssues 

bef or e t hi s cour t ,  and,  as wi l l  be seen,  i t s i nt er pr et at i on i s 

not  l i kel y t o be uni f or m and consi st ent  i n i t s appl i cat i on 

because of  t he di ver se f act ual  c i r cumst ances t hat  wi l l  be 

pr esent ed.   Thus,  t he DNR' s concl usi ons of  l aw i n st at ut or y 

i nt er pr et at i on ar e not  ent i t l ed t o gr eat  wei ght  def er ence.    

¶61 Anot her  f act or  wor ks agai nst  def er ence.   " The nat ur e 

and scope of  an agency' s power s ar e i ssues of  st at ut or y 

i nt er pr et at i on. "   Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves v.  

DNR,  2004 WI  40,  ¶6,  270 Wi s.  2d 318,  677 N. W. 2d 612 ( c i t i ng GTE 

N. ,  I nc.  v.  Pub.  Ser v.  Comm' n,  176 Wi s.  2d 559,  564,  500 

N. W. 2d 284 ( 1993) ) .   Cour t s ar e not  bound by an agency' s 

deci s i on concer ni ng t he scope of  i t s  own power .   Wi s.  Ci t i zens 

Concer ned,  270 Wi s.  2d 318,  ¶11;  Wi s. ' s Envt l .  Decade,  I nc.  v.  

Pub.  Ser v.  Comm' n,  81 Wi s.  2d 344,  351,  260 N. W. 2d 712 ( 1978) ;  
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Bi g Foot  Count r y Cl ub v.  DOR,  70 Wi s.  2d 871,  875,  235 

N. W. 2d 696 ( 1975) ;  Nekoosa- Edwar ds Paper  Co.  v.  Pub.  Ser v.  

Comm' n,  8 Wi s.  2d 582,  592,  99 N. W. 2d 821 ( 1959)  ( c i t i ng cases) .    

¶62 I n t hi s case,  t he DNR i s at  odds wi t h t he Di st r i ct  

over  t he scope of  t he agency' s power .   As wi l l  be seen,  t he DNR 

has gi ven new i nt er pr et at i ons t o bot h t he Wi sconsi n Const i t ut i on 

( Ar t i c l e I X,  Sect i on 1)  and Wi sconsi n St at ut es,  di sr egar ded some 

past  deci s i ons of  t hi s cour t ,  and act ed i nconsi st ent l y wi t h some 

of  i t s own pr i or  posi t i ons.   Under  t hese ci r cumst ances,  we 

af f or d no def er ence t o t he DNR' s i nt er pr et at i on and appl i cat i on 

of  Wi s.  St at .  § 31. 02( 1)  and consi der  t he l egal  i ssues pr esent ed 

de novo. 25   

 ¶63 The DNR concl uded t hat  t he economi c i mpact s of  l ower  

wat er  l evel s on r esi dent i al  and busi ness pr oper t y ar e not  

r el evant  i n maki ng a wat er  l evel  det er mi nat i on,  despi t e l anguage 

i n Wi s.  St at .  § 31. 02( 1)  aut hor i z i ng t he DNR t o 

                                                 
25 Wi sconsi n St at .  § 227. 57( 8)  pr ovi des i n par t :  

The cour t  shal l  r ever se or  r emand t he case t o t he 
agency i f  i t  f i nds t hat  t he agency' s exer ci se of  
di scr et i on i s out si de t he r ange of  di scr et i on 
del egat ed t o t he agency by l aw;  i s i nconsi st ent  wi t h 
an agency r ul e,  an of f i c i al l y  st at ed agency pol i cy or  
a pr i or  agency pr act i ce,  i f  devi at i on t her ef r om i s not  
expl ai ned t o t he sat i sf act i on of  t he cour t  by t he 
agency;  or  i s ot her wi se i n v i ol at i on of  a 
const i t ut i onal  or  st at ut or y pr ovi s i on .  .  .  .  

Thi s st at ut e i mpl i cat es t he scope of  t he DNR' s aut hor i t y as wel l  
as t he agency' s past  deci s i ons and pol i cy.   I t  pr ovi des 
addi t i onal  aut hor i t y f or  not  af f or di ng def er ence t o t he DNR i n 
t hi s mat t er .  
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" pr ot ect  .  .  .  pr oper t y. "   As wi l l  be di scussed l at er  i n t hi s 

opi ni on,  cat egor i cal l y excl udi ng t hese economi c f act or s f r om 

consi der at i on i n a wat er  l evel  det er mi nat i on under  § 31. 02( 1)  i s 

not  r easonabl e.   Cf .  Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  

¶15 ( st at i ng t hat  onl y r easonabl e agency i nt er pr et at i ons r ecei ve 

def er ence) .    

 ¶64 Thus,  we af f or d no def er ence t o t he DNR' s 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 31. 02( 1)  i n t hi s 

case.  

B.  The DNR' S Consi der at i on of  I mpact s on Wet l ands 

Adj acent  t o Navi gabl e Wat er s  

 ¶65 The Di st r i ct  cont ends t hat  t he DNR,  i n maki ng a wat er  

l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  " i n t he i nt er est  

of  publ i c r i ght s i n navi gabl e wat er s, "  exceeded i t s aut hor i t y 

when i t  consi der ed i mpact s on pr i vat e wet l ands adj acent  t o Lake 

Koshkonong t hat  ar e above t he OHWM.   The Di st r i ct  i s  al so 

concer ned about  t he appl i cat i on of  t he publ i c t r ust  doct r i ne t o 

any wet l ands t hat  ar e not  navi gabl e i n f act  unl ess t hose 

wet l ands ar e bel ow t he OHWM.   The Di st r i ct  asser t s t hat  t he 

DNR' s posi t i on s i gni f i cant l y expands t he scope of  t he DNR' s 

publ i c t r ust  j ur i sdi ct i on.  

 ¶66 The Deci s i on expl ai ns t he deci s i on- maker ' s 

under st andi ng of  t he appl i cabl e l aw.   I n hi s Di scussi on sect i on,  

t he ALJ wr ot e:  

" Publ i c r i ght s"  i n t he st at e' s publ i c t r ust  
navi gabl e wat er s ext end beyond navi gat i on r el at i ng t o 
commer ce,  and i ncl ude t he f ol l owi ng:  " sai l i ng,  r owi ng,  
canoei ng,  bat hi ng,  f i shi ng,  hunt i ng,  skat i ng,  and 
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ot her  publ i c pur poses, "  Nekoosa Edwar ds Paper  Co.  v.  
Rai l r oad Commi ssi on,  201 Wi s.  40,  228 N. W.  144,  147 
( 1929) ;  r i ght  t o c l ean,  unpol l ut ed wat er ,  Reut er  v.  
DNR,  43 Wi s.  2d 272,  168 N. W. 2d 860 ( 1969) ;  
consi der at i on of  wet l ands and near  shor e l ands,  Just  
v.  Mar i net t e Count y,  56 Wi s.  2d 7,  201 N. W. 2d 761 
( 1972) ;  wi l dl i f e habi t at ,  and pr eser vat i on of  sceni c 
beaut y,  Vi l l age of  Menomonee Fal l s v.  DNR,  140 
Wi s.  2d 579,  412 N. W. 2d 505 ( Ct .  App.  1987) .  

 ¶67 Thi s par agr aph ci t es t he publ i c t r ust  doct r i ne as 

aut hor i t y f or  t he DNR t o r egul at e wet l ands and near  shor el ands,  

wi l dl i f e habi t at ,  and sceni c beaut y.    

 ¶68 The DNR' s br i ef  t o t hi s cour t  conf i r ms t hi s posi t i on:  

  1.  " Wet l ands i n and adj acent  t o navi gabl e wat er s 

have l ong been i ncl uded i n publ i c r i ght s t o navi gabl e wat er s 

because of  t hei r  speci al  r el at i onshi p t o navi gabl e wat er s. "  

  2.  " [ P] ubl i c r i ght s i n wet l ands ' adj acent  t o or  near  

navi gabl e wat er s '  ar e publ i c r i ght s i n,  not  beyond,  navi gabl e 

wat er s. "  

  3.  " I f  pet i t i oner s wer e cor r ect  t hat  t he publ i c 

t r ust  does not  ext end t o pr i vat el y owned non- navi gabl e 

l ands .  .  .  t hen t he shor el and zoni ng l aw f ai l s,  t oo. "  

  4.  " [ P] ubl i c r i ght s embr ace al l  wet l ands i n or  

adj acent  t o navi gabl e wat er s,  pr i vat el y or  publ i c l y owned,  above 

or  bel ow t he OHWM. "  

 ¶69 I n eval uat i ng t he Di st r i ct ' s  concer ns about  t hese 

cl ai ms,  i t  i s  necessar y t o exami ne t he const i t ut i onal  and 

st at ut or y di r ect i ves associ at ed wi t h publ i c r i ght s i n navi gabl e 

wat er s and t he wet l ands adj acent  t o t hem,  al ong wi t h t hi s 

cour t ' s  i nt er pr et at i on of  t hese di r ect i ves.    
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 ¶70 Wi sconsi n has a l ong t r adi t i on of  " pr ot ect [ i ng]  our  

val uabl e wat er  r esour ces. "   Lake Beul ah,  335 Wi s.  2d 47,  ¶31.   

The st at e r el i es on sever al  sour ces of  aut hor i t y t o achi eve t hi s 

obj ect i ve.    

¶71 Ar t i c l e I X,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 

commands t hat  t he st at e hol d navi gabl e wat er s i n t r ust  f or  t he 

publ i c:  

The st at e shal l  have concur r ent  j ur i sdi ct i on on 
al l  r i ver s and l akes bor der i ng on t hi s st at e so f ar  as 
such r i ver s or  l akes shal l  f or m a common boundar y t o 
t he st at e and any ot her  st at e or  t er r i t or y now or  
her eaf t er  t o be f or med,  and bounded by t he same;  and 
t he r i ver  Mi ssi ssi ppi  and t he navi gabl e wat er s l eadi ng 
i nt o t he Mi ssi ssi ppi  and St .  Lawr ence,  and t he 
car r y i ng pl aces bet ween t he same,  shal l  be common 
hi ghways and f or ever  f r ee,  as wel l  t o t he i nhabi t ant s 
of  t he st at e as t o t he c i t i zens of  t he Uni t ed St at es,  
wi t hout  any t ax,  i mpost  or  dut y t her ef or .  

Wi s.  Const .  ar t .  I X,  § 1.  

 ¶72 Thi s cour t  has l ong hel d t hat  t he publ i c t r ust  i n 

navi gabl e wat er s " shoul d be i nt er pr et ed i n t he br oad and 

benef i cent  spi r i t  t hat  gave r i se t o i t  i n or der  t hat  t he peopl e 

may f ul l y enj oy t he i nt ended benef i t s. "   Di ana Shoot i ng Cl ub v.  

Hust i ng,  156 Wi s.  261,  271,  145 N. W.  816 ( 1914) ;  Lake Beul ah,  
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335 Wi s.  2d 47,  ¶31. 26  Br oadl y i nt er pr et i ng t he publ i c t r ust  has 

r esul t ed i n r ecogni t i on of  mor e t han j ust  commer ci al  

navi gabi l i t y  r i ght s.   Pr ot ect i on now ext ends t o " pur el y 

r ecr eat i onal  pur poses such as boat i ng,  swi mmi ng,  f i shi ng,  

hunt i ng,  .  .  .  and .  .  .  pr eser v[ i ng]  sceni c beaut y. "   R. W.  

Docks & Sl i ps v.  St at e,  2001 WI  73,  ¶19,  244 Wi s.  2d 497,  628 

N. W. 2d 781 ( c i t i ng St at e v.  Bl eck,  114 Wi s.  2d 454,  457,  338 

N. W. 2d 492 ( 1983) ) .    

¶73 Because t he publ i c t r ust  doct r i ne i s r oot ed i n Ar t i c l e 

I X,  Sect i on 1,  however ,  i t  i s  i mpor t ant  t o under st and i t s 

hi st or y and i t s cor e pr i nci pl es so t hat  i t  i s  pr oper l y 

i nt er pr et ed.   Ther e i s no bet t er  pl ace t o st ar t  t han Just i ce 

Geor ge Cur r i e' s schol ar l y anal ysi s of  t he doct r i ne i n Muench v.  

Publ i c Ser vi ce Commi ssi on,  261 Wi s.  492,  53 N. W. 2d 514 ( 1952) :  

Af t er  t he Revol ut i onar y War ,  t he or i gi nal  
t hi r t een st at es wer e i mpover i shed and wer e conf r ont ed 
wi t h t he pr obl em of  payi ng t he debt s cr eat ed by t he 
war .   St at es wi t hout  west er n l ands demanded t hat  
Vi r gi ni a,  and ot her  st at es c l ai mi ng such l ands t o t he 
west ,  shoul d cede t he same t o t he Conf eder at i on t o be 
sol d t o pay such debt s.   I n 1783 t he Vi r gi ni a 
l egi s l at ur e aut hor i zed t he cedi ng of  t he Nor t hwest  

                                                 
26 The l egi s l at ur e i s " bound by i t s dut y t o pr ot ect  t he 

navi gabl e wat er s of  t he st at e f or  t he c i t i zens'  benef i t "  and " t o 
eval uat e, "  bef or e act i ng t o af f ect  t he wat er ,  " al l  pot ent i al  
benef i t s t hat  can be der i ved f r om wat er . "   Gabe Johnson- Kar p,  
That  t he Wat er s Shal l  be For ever  Fr ee:  Navi gat i ng Wi sconsi n' s 
Obl i gat i ons Under  t he Publ i c Tr ust  Doct r i ne and t he Gr eat  Lakes 
Compact ,  94 Mar q.  L.  Rev.  415,  422 & n. 37 ( 2010) .   For  a gener al  
di scussi on of  t he evol ut i on of  t he publ i c t r ust  doct r i ne i n 
Wi sconsi n,  see Mel i ssa Kwat er ski  Scanl an,  The Evol ut i on of  t he 
Publ i c Tr ust  Doct r i ne and t he Degr adat i on of  Tr ust  Resour ces:  
Cour t s,  Tr ust ees and Pol i t i cal  Power  i n Wi sconsi n,  27 Ecol ogy 
L. Q.  135 ( 2000) .    



No.    2008AP1523 

 

34 
 

Ter r i t or y t o t he Conf eder at i on,  and t he act ual  deed of  
conveyance was execut ed Mar ch 1,  1784.   Thi s  cessi on 
was made upon t wo condi t i ons:  ( 1)  The new st at es t o be 
admi t t ed as member s of  t he Feder al  Uni on wer e t o have 
t he same r i ght s  t o sover ei gnt y as t he or i gi nal  s t at es;  
and ( 2)  t he navi gabl e wat er s f l owi ng i nt o t he 
Mi ssi ssi ppi  and t he St .  Lawr ence r i ver s,  and t he 
car r y i ng pl aces bet ween t hem,  wer e t o be f or ever  f r ee 
publ i c hi ghways.   These condi t i ons wer e i ncor por at ed 
i nt o t he Nor t hwest  Or di nance of  1787,  whi ch set  up t he 
machi ner y f or  t he gover nment  of  t he Nor t hwest  
Ter r i t or y.  

Sec.  1,  ar t .  I X of  t he Wi sconsi n const i t ut i on,  
adopt ed by t he t er r i t or i al  convent i on on Febr uar y 17,  
1848,  and appr oved by t he act  of  congr ess admi t t i ng 
Wi sconsi n i nt o t he Uni on,  i ncor por at ed ver bat i m t he 
wor di ng of  t he Nor t hwest  Or di nance wi t h r espect  t o 
navi gabl e wat er s .  .  .  .   

Muench,  261 Wi s.  at  499.  

 ¶74 Just i ce Cur r i e t hen expl ai ned t hat  a number  of  

quest i ons r i se nat ur al l y f r om t he ar t i c l e:  ( 1)  What  ar e 

" navi gabl e wat er s" ?  ( 2)  Who owns t he " l and"  under  " navi gabl e 

wat er s" ?  ( 3)  What  ar e t he publ i c r i ght s i n navi gabl e st r eams 

apar t  f r om navi gat i on f or  commer ci al  pur poses?  ( 4)  What  ar e t he 

geogr aphi c l i mi t s of  t he publ i c t r ust  i n navi gabl e wat er s?  I d.  

at  500–08.    

 ¶75 The answer s t o t hese quest i ons,  i n Muench and ot her  

cases,  ar e i nt er r el at ed,  and t hey hel p t o expl ai n t he Di st r i ct ' s  

concer n wi t h t he DNR' s posi t i on.    

1.  Quest i ons Rai sed by t he Publ i c Tr ust  Doct r i ne 

 ¶76 The publ i c t r ust  doct r i ne i s pr emi sed upon t he 

exi st ence of  " navi gabl e wat er s. "   The t est  of  navi gabi l i t y  

di scussed i n Ol son v.  Mer r i l l ,  42 Wi s.  203,  212 ( 1877) ,  whet her  

a st r eam has t he capaci t y t o f l oat  l ogs t o mar ket  ( at  l east  par t  
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of  t he year ) ,  has l ong si nce been r epl aced by t he st andar d of  

" navi gabl e i n f act  f or  any pur pose. " 27  Muench,  261 Wi s.  at  505–

06.    

[ S] i nce 1911 i t  i s  no l onger  necessar y i n det er mi ni ng 
navi gabi l i t y  of  st r eams t o est abl i sh a past  hi st or y of  
f l oat i ng of  l ogs,  or  ot her  use of  commer ci al  
t r anspor t at i on,  because any st r eam i s " navi gabl e i n 
f act "  whi ch i s capabl e of  f l oat i ng any boat ,  ski f f ,  or  
canoe,  of  t he shal l owest  dr af t  used f or  r ecr eat i onal  
pur poses.    

I d.  at  506;  see al so Bl eck,  114 Wi s.  2d at  459;  DeGayner  & Co.  

v.  DNR,  70 Wi s.  2d 936,  946–47,  236 N. W. 2d 217 ( 1975) .    

 ¶77 The DNR' s posi t i on seeks t o ext end i t s publ i c t r ust  

j ur i sdi ct i on28 beyond navi gabl e wat er s t o non- navi gabl e wat er s 

and l and.   Wet l ands ar e of t en not  " navi gabl e i n f act . "   Non-

navi gabl e l and i s by def i ni t i on not  navi gabl e and may not  be 

mar shy or  " wet . "   El i mi nat i ng t he el ement  of  " navi gabi l i t y"  f r om 

t he publ i c t r ust  doct r i ne woul d r emove one of  t he pr er equi s i t es 

f or  t he DNR' s const i t ut i onal  basi s f or  r egul at i ng and 

                                                 
27 Just i ce Cur r i e c i t es Ol son v.  Mer r i l l ,  42 Wi s.  203,  212 

( 1877) ,  as one of  t he ear l y cases t hat  est abl i shed t he " saw- l og"  
t est .   Muench v.  Pub.  Ser v.  Comm' n,  261 Wi s.  492,  500,  53 
N. W. 2d 514 ( 1952) .   The " saw- l og"  t est  f i r st  appear s i n Whi sl er  
v.  Wi l k i nson,  22 Wi s.  546 ( * 572) ,  549 ( * 576)  ( 1868) .    

28 I n f ur t her ance of  t he st at e' s publ i c t r ust  obl i gat i ons,  
" t he l egi s l at ur e has del egat ed subst ant i al  aut hor i t y over  wat er  
management  mat t er s t o t he DNR. "   Wi s. ' s Envt l .  Decade,  I nc.  v.  
DNR,  85 Wi s.  2d 518,  527,  271 N. W. 2d 69 ( 1978) ;  see al so ABKA 
Lt d.  P' shi p v.  DNR,  2002 WI  106,  ¶12,  255 Wi s.  2d 486,  648 
N. W. 2d 854 ( not i ng t hat  t he " l egi s l at ur e has del egat ed t o t he 
DNR br oad aut hor i t y t o r egul at e under  t he publ i c t r ust  
doct r i ne" ) .    
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cont r ol l i ng wat er  and l and. 29  Appl y i ng t he publ i c  t r ust  doct r i ne 

t o non- navi gabl e l and above t he OHWM woul d el i mi nat e t he 

r at i onal e f or  t he doct r i ne.   The r ami f i cat i ons f or  pr i vat e 

pr oper t y owner s coul d be ver y s i gni f i cant .  

 ¶78 The publ i c t r ust  doct r i ne vest s t he owner shi p of  l and 

under  l akes——i . e. ,  l ake beds——i n t he st at e.   By cont r ast ,  t he 

publ i c t r ust  doct r i ne i n Wi sconsi n gi ves r i par i an owner s al ong 

navi gabl e st r eams a qual i f i ed t i t l e i n t he st r eam beds t o t he 

cent er  of  t he st r eam,  whi l e t he st at e hol ds t he navi gabl e wat er s 

i n t r ust  f or  t he publ i c.   I n r eal i t y,  t he st at e ef f ect i vel y 

                                                 
29 Thi s cour t  has r ej ect ed t heor i es t hat  at t empt  t o ext end 

t he publ i c t r ust  doct r i ne beyond i t s hi st or i cal  l i mi t at i ons.   
For  i nst ance,  i n DeGayner  & Co.  v.  DNR,  70 Wi s.  2d 936,  236 
N. W. 2d 217 ( 1975) ,  t he cour t  r ev i ewed t he i ssue of  whet her  Fi ve 
Mi l e Cr eek,  a t r i but ar y of  t he Namekagon Ri ver  i n Bayf i el d 
Count y,  was nav i gabl e i n f act ,  t her eby r equi r i ng a per mi t  t o 
const r uct  a dam t o cr eat e an ar t i f i c i al  l ake.   I d.  at  938–39.   
Whi l e t he cour t  det er mi ned t hat  t he cr eek was navi gabl e i n f act ,  
i t  r ej ect ed a t heor y of f er ed by an ami cus t hat  a st r eam shoul d 
be consi der ed " as a navi gabl e wat er  [ i r r espect i ve of  any ot her  
f i ndi ng] ,  because i t  i s  a t r i but ar y of  a nat ur al  and val uabl e 
navi gabl e r esour ce,  t he Namekagon r i ver . "   I d.  at  948.   The 
DeGayner  cour t  cont i nued:    

Ther e i s evi dence t o show t hat  t he f l ow of  spr i ng 
wat er  f r om Fi ve Mi l e Cr eek i s  i mpor t ant  i n mai nt ai ni ng 
t he f i sh l i f e and t he wat er  qual i t y of  t he 
Namekagon .  .  .  .   [ Nonet hel ess,  t he]  t est ,  pr oposed 
by t he ami cus .  .  .  ,  has not  been r ecogni zed by t he 
st at ut es or  by t he common l aw;  and,  as t he t r i al  j udge 
poi nt ed out ,  t hat  t est ,  i n i t s si mpl i st i c f or m,  can be 
car r i ed t o r i di cul ous ext r emes,  f or  i t  woul d mean t hat  
al l  t r i but ar i es,  s i nce t hey event ual l y r un i nt o some 
navi gabl e body of  wat er ,  must  be hel d navi gabl e.    

I d.    
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cont r ol s t he l and under  navi gabl e st r eams and r i ver s wi t hout  

act ual l y owni ng i t .  

 ¶79 I n Muench,  t he cour t  obser ved:  

The Uni t ed St at es [ S] upr eme [ C] our t  i n Bar ney v.  
Keokuk ( 1876) ,  94 U. S.  324,  24 L.  Ed.  224,  decl ar ed 
t hat  t he i ndi v i dual  st at es have t he r i ght  t o det er mi ne 
f or  t hemsel ves t he owner shi p of  l and under  navi gabl e 
wat er s.   At  an ear l y dat e i n i t s hi st or y t he Wi sconsi n 
cour t  put  i t sel f  on r ecor d as f avor i ng t he t r ust  
doct r i ne,  t hat  t he st at e hol ds t he beds under l y i ng 
navi gabl e wat er s  i n t r ust  f or  al l  of  i t s  c i t i zens,  
subj ect  onl y t o t he qual i f i cat i on t hat  a r i par i an 
owner  on t he bank of  a navi gabl e st r eam has a 
qual i f i ed t i t l e i n t he st r eam bed t o t he cent er  
t her eof .  See t he di scussi on of  t hi s subj ect  i n 
McLennan v.  Pr ent i ce ( 1893) ,  85 Wi s.  427,  443- 445,  55 
N. W.  764.  

Muench,  261 Wi s.  at  501–02.    

 ¶80 Muench quot es t wo sent ences f r om I l l i noi s St eel  Co.  v.  

Bi l ot :    

The Uni t ed St at es never  had t i t l e,  i n t he 
Nor t hwest  Ter r i t or y out  of  whi ch t hi s st at e was 
car ved,  t o t he beds of  l akes,  ponds,  and navi gabl e 
r i ver s,  except  i n t r ust  f or  publ i c pur poses;  and i t s 
t r ust  i n t hat  r egar d was t r ansf er r ed t o t he st at e,  and 
must  t her e cont i nue f or ever ,  so f ar  as necessar y t o 
t he enj oyment  t her eof  by t he peopl e of  t hi s 
commonweal t h.   What ever  concessi on t he st at e may make 
wi t hout  v i ol at i ng t he essent i al s of  t he t r ust ,  i t  has 
been hel d,  can pr oper l y be made t o r i par i an 
pr opr i et or s.  

I d.  at  502 ( quot i ng I l l .  St eel  Co.  v.  Bi l ot ,  109 Wi s.  418,  426,  

84 N. W.  855 ( 1901) ) .    

¶81 The Bi l ot  case went  on t o say:    

Under  t hat  [ concessi on t o r i par i an pr opr i et or s] ,  by 
l ong- est abl i shed j udi c i al  pol i cy,  whi ch has become a 
r ul e of  pr oper t y ,  a qual i f i ed t i t l e t o submer ged l ands 
of  r i ver s navi gabl e i n f act  has been conceded t o t he 
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owner s of  t he shor es.   Ot her wi se t he t i t l e t o l ands 
under  al l  publ i c wat er s i s i n t he st at e,  and i t  i s  
power l ess t o change i t .  .  .  .   Hence we must  pr esume 
f r om t he evi dence t hat  t he t i t l e t o t he l and i n 
di sput e i s wher e t he evi dence t ends t o show i t  i s .   We 
shoul d say i n passi ng t hat  t he t er m " qual i f i ed t i t l e"  
as above used r ef er s t o t hat  i nt er est  i n t he beds of  
navi gabl e st r eams whi ch has passed t o pr i vat e 
owner shi p accor di ng t o t he uni f or m hol di ngs of  t hi s 
cour t , ——a f ul l  t i t l e,  subj ect  t o t he publ i c r i ght s 
whi ch wer e i nci dent  t o t he l ands f or mi ng such beds at  
t he t i me of  t he cr eat i on of  t he t r ust  above ment i oned.   
No pr i vat e owner shi p has been conceded whi ch di spl aces 
or  mat er i al l y  af f ect s such publ i c r i ght s.   As t o t hem 
t he st at e has not  abdi cat ed and cannot  abdi cat e i t s 
t r ust .  

Bi l ot ,  109 Wi s.  at  426 ( emphasi s added) .    

¶82 The st at e' s owner shi p of  l ake beds was conf i r med i n 

St at e v.  McDonal d Lumber  Co. ,  18 Wi s.  2d 173,  176,  118 

N. W. 2d 152 ( 1962) ,  Wi sconsi n' s Envi r onment al  Decade,  I nc.  v.  

DNR,  85 Wi s.  2d 518,  526,  271 N. W. 2d 69 ( 1978) ,  and St at e v.  

Tr udeau,  139 Wi s.  2d 91,  101–02,  408 N. W. 2d 337 ( 1987) .   The 

r ul e i s di f f er ent  wi t h r espect  t o t he beds under  st r eams30 i n 

par t  because st r eams can change cour se,  st r eams can become 

unnavi gabl e over  t i me,  and navi gabl e st r eams can be ver y nar r ow 

and shal l ow,  so t hat  st at e owner shi p of  st r eam beds coul d be 

pr obl emat i c and i mpr act i cal .  

¶83 Wr i t i ng i n Di ana Shoot i ng Cl ub,  Just i ce Vi nj e obser ved 

t hat  " [ i ] t  woul d no doubt  have been mor e l ogi cal  t o hol d,  as 

Engl i sh cour t s  do,  t hat  pr i vat e owner shi p ends wher e 

                                                 
30 " I n some of  t he st at es embr aced wi t hi n t he Nor t hwest  

t er r i t or y t he t i t l e t o t he bed of  navi gabl e st r eams r emai ned i n 
t he st at e.   I n Wi sconsi n i t  i s  hel d t o be i n t he r i par i an 
owner s. "   Di ana Shoot i ng Cl ub,  156 Wi s.  at  268.    
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navi gabi l i t y  begi ns. "   Di ana Shoot i ng Cl ub,  156 Wi s.  at  269.   

But  he added t hat ,   

t her e i s not hi ng i nconsi st ent  i n t he doct r i ne of  
pr i vat e owner shi p of  beds of  navi gabl e st r eams subj ect  
t o al l  t he bur dens of  navi gat i on and t he i nci dent s 
t her eof .   As l ong as t he st at e secur es t o t he peopl e 
al l  t he r i ght s t hey woul d be ent i t l ed t o i f  [ t he 
st at e]  owned t he beds of  navi gabl e r i ver s,  i t  f ul f i l l s 
t he t r ust  i mposed upon i t  by t he or gani c l aw whi ch 
decl ar es t hat  al l  navi gabl e wat er s shal l  be f or ever  
f r ee.    

I d.    

 ¶84 Cont empl at i ng t he quest i on of  owner shi p i s i mpor t ant  

because t he publ i c t r ust  doct r i ne i mpl i cat es st at e owner shi p or  

v i r t ual  st at e owner shi p——by vi r t ue of  i t s  t r ust  r esponsi bi l i t y——

of  l and under  navi gabl e wat er s.   I f  t he publ i c t r ust  wer e 

ext ended t o cover  wet l ands t hat  ar e not  navi gabl e,  i t  woul d 

cr eat e s i gni f i cant  quest i ons about  owner shi p of  and t r espass on 

pr i vat e l and,  and i t  woul d be di f f i cul t  t o cabi n expansi on of  

t he st at e' s new const i t ut i onal l y based j ur i sdi ct i on over  pr i vat e 

l and. 31   

¶85 I n i t s di scussi on of  publ i c t r ust ,  t he DNR poi nt s 

speci f i cal l y t o M&I  Mar shal l  & I l s l ey Bank v.  Town of  Somer s,  

141 Wi s.  2d 271,  288,  414 N. W. 2d 824 ( 1987) ,  wher e t hi s cour t  

                                                 
31 Vi r t ual  st at e owner shi p of  navi gabl e wat er s and t he l and 

beneat h navi gabl e wat er s——under  t he publ i c t r ust  doct r i ne——does 
not  i mpl i cat e quest i ons of  emi nent  domai n.   The St at e has no 
need t o t ake what  i t  al r eady " owns. "   However ,  geogr aphi c 
expansi on of  t he publ i c t r ust  beyond t he boundar i es of  t he OHWM 
of  navi gabl e wat er s woul d i nevi t abl y r ai se a s l ew of  new 
quest i ons about  j ust  compensat i on.   Thi s has never  been a par t  
of  publ i c t r ust  j ur i spr udence.    
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st at ed t hat  a par cel  of  pr i vat e wet l and l ocat ed " par t l y wi t hi n 

and par t l y out si de a shor el and ar ea shoul d be t r eat ed as i f  t he 

ent i r e wet l and was l ocat ed wi t hi n a shor el and ar ea. "   To appl y 

t hi s r easoni ng t o t he scope of  t he publ i c t r ust  doct r i ne woul d 

not  r epr esent  a l ogi cal  appl i cat i on of  t he doct r i ne.  

 ¶86 Ther e i s no const i t ut i onal  f oundat i on f or  publ i c t r ust  

j ur i sdi ct i on over  l and,  i ncl udi ng non- navi gabl e wet l ands,  t hat  

i s  not  bel ow t he OHWM of  a navi gabl e l ake or  st r eam.   Appl y i ng 

t he st at e' s pol i ce power  t o l and above or  beyond t he OHWM of  

navi gabl e wat er s——t o pr ot ect  t he publ i c i nt er est  i n navi gabl e 

wat er s——i s di f f er ent  f r om asser t i ng publ i c t r ust  j ur i sdi ct i on 

over  non- navi gabl e l and and wat er .    

¶87 The publ i c t r ust  doct r i ne ent ai l s publ i c r i ght s i n 

navi gabl e wat er s,  i ncl udi ng non- commer ci al  " sai l i ng,  r owi ng,  

canoei ng,  bat hi ng,  f i shi ng,  hunt i ng,  skat i ng,  and ot her  publ i c 

pur poses. "   Nekoosa- Edwar ds Paper  Co. ,  201 Wi s.  at  47.   The 

st at e' s publ i c t r ust  dut y " r equi r es t he st at e not  onl y t o 

pr omot e navi gat i on but  al so t o pr ot ect  and pr eser ve i t s wat er s 

f or  f i shi ng,  hunt i ng,  r ecr eat i on,  and sceni c beaut y. "   Wi s. ' s 

Envt l .  Decade,  85 Wi s.  2d at  526 ( emphasi s added) .   The cour t  

c i t ed Muench t o suppor t  sceni c beaut y.  

¶88 Appl y i ng t he " sceni c beaut y"  r ef er enced i n Muench and 

Wi sconsi n' s Envi r onment al  Decade t o t hi s case t akes t he concept  

beyond i t s or i gi nal  pur pose t o pr ot ect  and pr eser ve navi gabl e 

" wat er s. "   I n Muench,  t he cour t  not ed t he passage of  Chapt er  

523,  Laws of  1929,  whi ch amended Wi s.  St at .  § 31. 06( 3)  " so as t o 

pr ovi de t hat  t he enj oyment  of  sceni c beaut y i s a publ i c r i ght  t o 
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be consi der ed by t he Publ i c  Ser vi ce Commi ssi on i n maki ng 

f i ndi ngs as t o whet her  a per mi t  f or  a pr oposed dam shal l  be 

i ssued. "   Muench,  261 Wi s.  at  508. 32  See al so DeGayner ,  70 

Wi s.  2d at  949.    

¶89 Consi der i ng sceni c beaut y i n r el at i on t o t he 

const r uct i on of  a dam i n navi gabl e wat er s i s di f f er ent  f r om 

cl ai mi ng publ i c r i ght s under  t he publ i c t r ust  doct r i ne t o t he 

sceni c beaut y of  non- navi gabl e shor el and.   Yet ,  t he DNR has 

t aken t he posi t i on t hat  t he publ i c t r ust  doct r i ne pr ot ect s a 

publ i c r i ght  t o " sceni c beaut y ( whi ch on i t s f ace ext ends t o t he 

shor e above t he OHWM) . "  

¶90 Ar t i c l e I X,  Sect i on 1,  does not  vest  t he st at e wi t h 

const i t ut i onal  t r ust  power s t o " pr ot ect "  sceni c beaut y by 

r egul at i ng non- navi gabl e l and bor der i ng l akes and r i ver s.   As 

wi l l  be not ed,  t he st at e may have st at ut or y aut hor i t y t o wei gh 

i n on sceni c beaut y beyond i t s publ i c t r ust  j ur i sdi ct i on,  but  

gi v i ng t he st at e const i t ut i onal  t r ust  power  t o r egul at e " sceni c 

beaut y"  woul d ar guabl y gi ve t he st at e aut hor i t y t o r egul at e any 

pr i vat e l and t hat  coul d be seen f r om navi gabl e wat er s.    

                                                 
32 I n Just  v.  Mar i net t e Count y,  56 Wi s.  2d 7,  201 N. W. 2d 761 

( 1972) ,  t he st at e cor r ect l y ar gued i n i t s br i ef  t o t hi s cour t  
t hat  t he publ i c  t r ust  doct r i ne r equi r es t he l egi s l at ur e t o 
pr eser ve t he t r ust  i n navi gabl e wat er s:  " The car r y i ng out  of  
t hat  dut y r equi r es not  onl y a pr omot i on of  navi gat i on .  .  .  but  
t he pr ot ect i on and pr eser vat i on of  t he i nci dent s  t o navi gat i on 
such as hunt i ng,  f i shi ng,  r ecr eat i on,  and sceni c beaut y,  as t hey 
ar e def i ned i n Muench v.  Publ i c Ser vi ce Comm[ i ssi on]  ( 1952) ,  261 
Wi s.  492,  53 N. W. 2d 514,  55 N. W. 2d 40. "   ( Emphasi s added. )    
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¶91 Publ i c t r ust  j ur i sdi ct i on has al ways been conf i ned t o 

a l i mi t ed geogr aphi c ar ea.   I n Di ana Shoot i ng Cl ub,  t he cour t  

sai d:   

Hunt i ng on navi gabl e wat er s i s l awf ul  when i t  i s  
conf i ned st r i ct l y t o such wat er s whi l e t hey ar e i n a 
navi gabl e st age,  and bet ween t he boundar i es of  
or di nar y hi gh- wat er  mar ks.   When so conf i ned i t  i s 
i mmat er i al  what  t he char act er  of  t he st r eam or  wat er  
i s.   I t  may be deep or  shal l ow,  c l ear  or  cover ed wi t h 
aquat i c veget at i on.   By or di nar y hi gh- wat er  mar k i s 
meant  t he poi nt  on t he bank or  shor e up t o whi ch t he 
pr esence and act i on of  t he wat er  i s so cont i nuous as 
t o l eave a di st i nct  mar k ei t her  by er osi on,  
dest r uct i on of  t er r est r i al  veget at i on,  or  ot her  easi l y 
r ecogni zed char act er i st i c.   Lawr ence v.  Am.  W[ r i t i ng]  
P[ aper ]  Co. ,  144 Wi s.  556,  562,  128 N. W.  440 [ ( 1910) ] .   
And wher e t he bank or  shor e at  any par t i cul ar  pl ace i s 
of  such a char act er  t hat  i t  i s  i mpossi bl e or  di f f i cul t  
t o ascer t ai n wher e t he poi nt  of  or di nar y hi gh- wat er  
mar k i s,  r ecour se may be had t o ot her  pl aces on t he 
bank or  shor e of  t he same st r eam or  l ake t o det er mi ne 
whet her  a gi ven st age of  wat er  i s above or  bel ow 
or di nar y hi gh- wat er  mar k.  

Di ana Shoot i ng Cl ub,  156 Wi s.  at  272;  see al so Bi l ot ,  109 

Wi s.  at  425.    

 ¶92 The Di ana Shoot i ng Cl ub hol di ng was r eaf f i r med i n 

Tr udeau,  139 Wi s.  2d at  104,  wher e t he cour t  st at ed t hat  " Lake 

Super i or  i s navi gabl e and i f  t he non- navi gabl e s i t e i s a par t  of  

t he l ake,  t hen t he l and bel ow t he OHWM i s hel d i n t r ust  f or  t he 

publ i c. "   ( Emphasi s added. ) .   See al so McDonal d Lumber  Co. ,  18 

Wi s.  2d at  176–77;  Housl et  v.  DNR,  110 Wi s.  2d 280,  286,  329 

N. W. 2d 219 ( Ct .  App.  1982)  ( " [ T] he OHWM mar ks t he boundar y 

bet ween l ake bed t i t l ed i n t he st at e,  whi ch i s subj ect  t o st at e 

r egul at i on i n t he publ i c i nt er est ,  and pr oper t y t i t l ed i n 

pr i vat e owner s. " ) .    
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 ¶93 The l i mi t at i on t hus st at ed i n t he cases i s  c l ear l y 

i nconsi st ent  wi t h t he i nt er pr et at i on of  t he publ i c t r ust  

doct r i ne espoused by t he DNR.    

 ¶94 I n sum,  we bel i eve t he Di st r i ct  has r ai sed l egi t i mat e 

concer ns about  t he DNR' s r el i ance upon t he publ i c t r ust  doct r i ne 

as aut hor i t y f or  some of  i t s r egul at i on i n t hi s case.  

2.  Pol i ce Power  as a Basi s f or  Pr ot ect i ng Wat er  Resour ces 

 ¶95 Thi s r evi ew of  t he const i t ut i onal l y based publ i c t r ust  

doct r i ne does not  di sar m t he DNR i n pr ot ect i ng Wi sconsi n' s 

val uabl e wat er  r esour ces.   For  i nst ance,  t he DNR has br oad 

st at ut or y aut hor i t y gr ounded i n t he st at e' s pol i ce power  t o 

pr ot ect  wet l ands and ot her  wat er  r esour ces.   See Just ,  56 

Wi s.  2d at  10–11.   Thi s pol i ce power  i s somet i mes but t r essed by 

r equi r ement s i mposed by f eder al  l aw.   Mor eover ,  t he agency has 

expl i c i t  st at ut or y aut hor i t y i n t hi s case t o consi der  t he i mpact  

of  t he wat er  l evel s of  Lake Koshkonong on publ i c and pr i vat e 

wet l ands adj acent  t o t he l ake,  Wi s.  St at .  § 31. 02( 1) ,  because i t  

has pol i ce power  aut hor i t y t o " pr ot ect  .  .  .  pr oper t y. "    

 ¶96 The Just  case i s a t ext book exampl e of  usi ng t he 

st at e' s pol i ce power  t o suppor t  l egi s l at i on " t o pr ot ect  

navi gabl e wat er s and t he publ i c r i ght s t her ei n f r om t he 

degr adat i on and det er i or at i on whi ch r esul t s f r om uncont r ol l ed 

use and devel opment  of  shor el ands. "   I d.  at  10.   The Wi sconsi n 

Legi s l at ur e appr oved t he Wat er  Qual i t y Act  of  1965 by Chapt er  

614,  Laws of  1965.   The Act  aut hor i zed t he passage of  shor el and 

zoni ng or di nances by count i es,  subj ect  t o cer t ai n r equi r ement s.   

Mar i net t e Count y passed such an or di nance.   I t  l at er  pr osecut ed 
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Ronal d Just  f or  f i l l i ng i n wet l ands on hi s shor el and pr oper t y 

wi t hout  a r equi r ed per mi t .   I d.  at  14.    

¶97 When t he case r eached t he supr eme cour t ,  t he cour t  

expl ai ned t hat  t he r eal  i ssue was whet her  " t he conser vancy 

di st r i ct  pr ovi s i ons and t he wet l ands- f i l l i ng r est r i ct i ons ar e 

unconst i t ut i onal  because t hey amount  t o a const r uct i ve t aki ng of  

t he Just s '  l and wi t hout  compensat i on. "   I d.  

¶98 Mar i net t e Count y and t he st at e ar gued t hat  t he 

cont est ed pr ovi s i ons const i t ut ed " a pr oper  exer ci se of  t he 

pol i ce power  of  t he st at e and do not  so sever el y l i mi t  t he use 

or  depr eci at e t he val ue of  t he l and as t o const i t ut e a t aki ng 

wi t hout  compensat i on. "   I d.   The st at e' s pr i nci pal  ar gument  i n 

i t s br i ef  had been t hat  " [ t ] he Mar i net t e Count y Shor el and Zoni ng 

Or di nance I s A Val i d Pol i ce Power  Regul at i on. "   The st at e 

expl ai ned t hat  t he pur pose of  t he or di nance was not  i nt ended t o 

" pr eser ve wet l ands i n t hei r  nat ur al  st at e.   The basi c pur pose of  

t he or di nance i s t he pr ot ect i on of  navi gabl e wat er s,  and t he 

publ i c r i ght s t her ei n,  f r om t he degr adat i on and det er i or at i on 

whi ch r esul t s f r om t he uncont r ol l ed use and devel opment  of  

shor el ands. "   The st at e sai d:    

I t  has l ong been t he l aw i n Wi sconsi n t hat  l aws 
and r egul at i ons t o pr event  pol l ut i on and pr ot ect  t he 
wat er s of  t he st at e f r om degr adat i on ar e val i d pol i ce 
power  enact ment s.  .  .  .   The basi s f or  such pol i ce 
power  r egul at i on i s t he l egi s l at ur e' s dut y t o pr omot e 
t he gener al  heal t h,  saf et y and wel f ar e and t o pr ot ect  
and pr eser ve t he publ i c t r ust  i n navi gabl e wat er s of  
t he St at e of  Wi sconsi n.   

 .  .  .  .   
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The or di nance shoul d .  .  .  be uphel d as a val i d pol i ce 
power  r egul at i on.    

The cour t  t hen r esponded i n t he Just  opi ni on as f ol l ows:  

The pr ot ect i on of  publ i c r i ght s  may be accompl i shed by 
t he exer ci se of  t he pol i ce power  unl ess t he damage t o 
t he pr oper t y owner  i s t oo gr eat  and amount s t o a 
conf i scat i on.   The secur i ng or  t aki ng of  a benef i t  not  
pr esent l y enj oyed by t he publ i c f or  i t s  use i s 
obt ai ned by t he gover nment  t hr ough i t s power  of  
emi nent  domai n.   The di st i nct i on bet ween t he exer ci se 
of  t he pol i ce power  and condemnat i on has been sai d t o 
be a mat t er  of  degr ee of  damage t o t he pr oper t y owner .   
I n t he val i d exer ci se of  t he pol i ce power  r easonabl y 
r est r i ct i ng t he use of  pr oper t y,  t he damage suf f er ed 
by t he owner  i s sai d t o be i nci dent al .   However ,  wher e 
t he r est r i ct i on i s so gr eat  t he l andowner  ought  not  t o 
bear  such a bur den f or  t he publ i c good,  t he 
r est r i ct i on has been hel d t o be a const r uct i ve t aki ng 
even t hough t he act ual  use or  f or bi dden use has not  
been t r ansf er r ed t o t he gover nment  so as t o be a 
t aki ng i n t he t r adi t i onal  sense.  

I d.  at  15.  

 ¶99 The cour t ' s  emphasi s on t he st at e' s pol i ce power  i s 

evi dent  i n t he f ol l owi ng passages:  

 Thi s case causes us t o r e- exami ne t he concept s of  
publ i c benef i t  i n cont r ast  t o publ i c har m and t he 
scope of  an owner ' s r i ght  t o use of  hi s pr oper t y.   I n 
t he i nst ant  case we have a r est r i ct i on on t he use of  a 
c i t i zen[ ' s]  pr oper t y,  not  t o secur e a benef i t  f or  t he 
publ i c,  but  t o pr event  a har m f r om t he change i n t he 
nat ur al  char act er  of  t he c i t i zens'  pr oper t y.  .  .  .   
What  makes t hi s case di f f er ent  f r om most  condemnat i on 
or  pol i ce power  zoni ng cases i s t he i nt er r el at i onshi p 
of  t he wet l ands,  t he swamps and t he nat ur al  
envi r onment  of  shor el ands t o t he pur i t y of  t he wat er  
and t o such nat ur al  r esour ces as navi gat i on,  f i shi ng,  
and sceni c beaut y.   Swamps and wet l ands wer e once 
consi der ed wast el and,  undesi r abl e,  and not  
pi ct ur esque.   But  as t he peopl e became mor e 
sophi st i cat ed,  an appr eci at i on was acqui r ed t hat  
swamps and wet l ands ser ve a v i t al  r ol e i n nat ur e,  ar e 
par t  of  t he bal ance of  nat ur e and ar e essent i al  t o t he 



No.    2008AP1523 

 

46 
 

pur i t y of  t he wat er  i n our  l akes and st r eams.   Swamps 
and wet l ands ar e a necessar y par t  of  t he ecol ogi cal  
cr eat i on and now,  even t o t he uni ni t i at ed,  possess 
t hei r  own beaut y i n nat ur e.  

The exer ci se of  t he pol i ce power  i n zoni ng must  be 
r easonabl e and we t hi nk i t  i s  not  an unr easonabl e 
exer ci se of  t hat  power  t o pr event  har m t o publ i c 
r i ght s [ i n navi gabl e wat er s]  by l i mi t i ng t he use of  
pr i vat e pr oper t y t o i t s nat ur al  uses.  

 .  .  .  .   

 Wi sconsi n has l ong hel d t hat  l aws and r egul at i ons 
t o pr event  pol l ut i on and t o pr ot ect  t he wat er s of  t hi s 
st at e f r om degr adat i on ar e val i d pol i ce- power  
enact ment s.  

I d.  at  16- 18. 33 

 ¶100 I f  t her e i s any quest i on t hat  t he cour t  was not  

r el y i ng on t he publ i c t r ust  doct r i ne t o sust ai n t he shor el and 

zoni ng or di nance and i t s aut hor i z i ng l egi s l at i on,  t he cour t  

not ed t hat  t he Mar i net t e Count y or di nance appl i ed t o " l ands 

wi t hi n 1, 000 f eet  of  t he nor mal  hi gh- wat er  el evat i on of  

navi gabl e l akes,  ponds,  or  f l owages and 300 f eet  f r om a 

navi gabl e r i ver  or  st r eam. "   I d.  at  10.   These di mensi ons f ar  

exceed t he geogr aphi c l i mi t at i ons of  publ i c t r ust  j ur i sdi ct i on.   

I t  shoul d be obvi ous t hat  t he st at e does not  have const i t ut i onal  

publ i c t r ust  j ur i sdi ct i on t o r egul at e l and a di st ance of  mor e 

t han t hr ee f oot bal l  f i el ds away f r om a navi gabl e l ake or  pond.    

                                                 
33 " I n Just  we uphel d,  as a val i d exer ci se of  t he pol i ce 

power ,  Mar i net t e Count y ' s shor el and zoni ng or di nance agai nst  a 
chal l enge t hat  t he or di nance amount ed t o a const r uct i ve t aki ng 
of  t he Just [ s ' ]  l and wi t hout  compensat i on. "   M&I  Mar shal l  & 
I l s l ey Bank v.  Town of  Somer s,  141 Wi s.  2d 271,  286,  414 
N. W. 2d 824 ( 1987)  ( emphasi s added) .    
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 ¶101 The pol i ce power  i s pot ent ,  and l egi s l at i on gr ounded 

i n t he st at e' s pol i ce power  i s pr esumed const i t ut i onal  and wi l l  

be sust ai ned unl ess i t  i s  deemed unconst i t ut i onal  beyond a 

r easonabl e doubt .   Nonet hel ess,  as Just  makes cl ear ,  t he 

di st i nct i on bet ween t he DNR' s const i t ut i onal l y based publ i c 

t r ust  aut hor i t y and t he DNR' s pol i ce power - based st at ut or y 

aut hor i t y i s t hat  t he l at t er  i s subj ect  t o const i t ut i onal  and 

st at ut or y pr ot ect i ons af f or ded t o pr oper t y,  may be modi f i ed f r om 

t i me t o t i me by t he l egi s l at ur e,  and r equi r es some bal anci ng of  

compet i ng i nt er est s i n enf or cement .  

 ¶102 Wi sconsi n St at .  § 31. 02( 1)  al so makes a di st i nct i on 

bet ween t he DNR' s publ i c t r ust  aut hor i t y and i t s pol i ce power  

aut hor i t y.   Onl y par t  of  Wi s.  St at .  § 31. 02( 1)  embodi es t he 

publ i c t r ust  doct r i ne.   See Wi s.  Power  & Li ght  Co.  v.  Pub.  Ser v.  

Comm' n,  5 Wi s.  2d 167,  174,  92 N. W. 2d 241 ( 1958)  ( st at i ng t hat  

l anguage i n § 31. 02 " pr omot [ i ng]  

saf et y .  .  .  and .  .  .  pr ot ect [ i ng]  pr oper t y"  " i nvol ve[ s]  

subj ect s cover ed by t he pol i ce power  of  t he st at e" ) .    

 ¶103 I f  t he st at ut e r ead onl y t hat  t he depar t ment  " i n t he 

i nt er est  of  publ i c r i ght s i n navi gabl e wat er s, "  may r egul at e and 

cont r ol  t he l evel  and f l ow of  wat er  i n al l  navi gabl e wat er s,  t he 

st at ut e woul d be seen as a di r ect  enf or cement  mechani sm f or  t he 

publ i c t r ust  i n navi gabl e wat er s.   But  t he st at ut e does mor e.   

I t  cont ai ns a di s j unct i ve el ement  gi v i ng t he depar t ment  

aut hor i t y t o r egul at e and cont r ol  t he f l ow of  wat er  i n al l  

navi gabl e wat er s " t o pr omot e saf et y and pr ot ect  l i f e,  heal t h and 

pr oper t y. "   Wi s.  St at .  § 31. 02( 1) .   Because t he quot ed l anguage 
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f ol l ows t he key wor d " or , "  t he depar t ment  i s gi ven di st i nct  and 

di f f er ent  aut hor i t y t o consi der  i nt er est s af f ect ed by t he l evel  

of  t he " navi gabl e wat er s. "  

3.  The Hi st or y of  Wi s.  St at .  § 31. 02( 1)  and Appl i cat i on 

 ¶104 Wi sconsi n St at .  § 31. 02( 1)  or i gi nat ed i n Sect i on 3,  

Chapt er  380,  Laws of  1915.   The " or "  bet ween t he wor ds " t he 

i nt er est  of  publ i c r i ght s i n navi gabl e wat er s"  and t he wor ds " t o 

pr omot e saf et y and pr ot ect  l i f e,  heal t h and pr oper t y"  was 

pr esent  i n t he begi nni ng i n r el at i on t o t he power  t o cont r ol  

wat er  l evel s.   See Wi s.  St at .  ch.  69m. ,  § 1596——2. 1.  ( 1915)  

( cr eat ed by Sect i on 3 of  Chapt er  380,  Laws of  1915) .  

 ¶105 By cont r ast ,  Wi s.  St at .  ch.  69m. ,  § 1596——7. 3.  ( 1915) ,  

cr eat ed by t he same sect i on of  ch.  380,  di r ect s t he Rai l r oad 

Commi ssi on t o consi der  whet her  " t he const r uct i on,  oper at i on or  

mai nt enance of  t he pr oposed dam wi l l  not  mat er i al l y  obst r uct  

exi st i ng navi gat i on or  v i ol at e ot her  publ i c r i ght s and wi l l  not  

endanger  l i f e,  heal t h or  pr oper t y. "   ( Emphasi s added. )  

 ¶106 Bot h pr ovi s i ons di st i ngui sh " publ i c r i ght s"  f r om ot her  

i nt er est s,  and t hose ot her  i nt er est s need not  be i n or  par t  of  

navi gabl e wat er s.   The sect i on r el at i ng t o t he wat er  l evel  

r egul at i ons appear s t o gi ve t he Rai l r oad Commi ssi on some 

di scr et i on about  what  i t  wi l l  consi der ;  t he ot her  sect i on 

r equi r es consi der at i on of  mul t i pl e f act or s bef or e per mi t t i ng 

const r uct i on of  a dam.  

 ¶107 Cl ear l y,  bot h sect i ons empower  t he Rai l r oad Commi ssi on 

t o consi der  wat er  l evel  ef f ect s on pr oper t y.   Fl oodi ng was an 

obvi ous concer n.   The ear l y  st at ut es cont ai n f r equent  r ef er ences 
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t o f l oodi ng caused by dams.   We see no r eason,  however ,  why 

" pr oper t y"  woul d not  i ncl ude pr oper t y r i ght s gener al l y,  

par t i cul ar l y r i par i an r i ght s under  common l aw.  

 ¶108 The " bundl e of  r i ght s conf er r ed upon a pr oper t y owner  

by v i r t ue of  hi s cont i gui t y t o a body of  wat er ,  whet her  a l ake 

or  st r eam,  ar e r ef er r ed t o as r i par i an r i ght s. "   Mayer  v.  

Gr ueber ,  29 Wi s.  2d 168,  174,  138 N. W. 2d 197 ( 1965) .   " I t  i s  

c l ear  i n Wi sconsi n t hat  t he mer e f act  t hat  one owns pr oper t y 

abut t i ng a nat ur al  body of  wat er  pr esumpt i vel y conf er s cer t ai n 

r i ght s. "   I d. ;  see al so St oesser  v.  Shor e Dr i ve P' shi p,  172 

Wi s.  2d 660,  667,  494 N. W. 2d 204 ( 1993) .   We see no evi dence 

t hat  t he l egi s l at ur e i n 1915 i nt ended t o excl ude r i par i an r i ght s 

f r om t he consi der at i on of  pr oper t y i n Wi s.  St at .  § 31. 02( 1) .  

 ¶109 Pr oper t y abut t i ng a nat ur al  body of  wat er  i ncl udes 

wet l ands,  whi ch make up 12. 4 mi l es of  Lake Koshkonong' s 

shor el i ne.   The Di st r i ct  acknowl edges t hat  " pr i vat el y owned 

wet l ands ar e ent i t l ed t o consi der at i on as ' pr oper t y '  t o be 

pr ot ect ed i n est abl i shi ng a wat er  l evel  or der . "   Ther e can be no 

di sput e t hat  t he DNR can consi der  wat er  l evel  i mpact  on al l  

adj acent  pr oper t y under  Wi s.  St at .  § 31. 02( 1) .  

 ¶110 No pr oper t y owner ' s r i par i an r i ght s ar e absol ut e.   

They ar e bal anced agai nst  t he r i ght s of  ot her  r i par i ans and t he 

publ i c,  par t i cul ar l y i f  t hey i mpi nge upon publ i c r i ght s i n 

navi gabl e wat er s.   But  t he r i ght s of  al l  r i par i ans must  be 

consi der ed i n a wat er  l evel  det er mi nat i on.   The DNR may 

emphasi ze some r i ght s over  ot her s i n i t s wat er  l evel  

det er mi nat i ons,  and i t s exer ci se of  di scr et i on wi l l  nor mal l y be 
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uphel d so l ong as i t  consi der s al l  pr oper t y r i ght s and so l ong 

as i t  does not  accor d some non- navi gabl e l and or  wat er  above t he 

OHWM a const i t ut i onal  pr ef er ence as t r ust  l and over  ot her  

pr oper t y.  

C.  Appl i cat i on of  Wat er  Qual i t y St andar ds 

¶111 We next  t ur n t o t he Di st r i ct ' s  cont ent i on t hat  

appl y i ng wet l and wat er  qual i t y st andar ds i n a Wi s.  St at .  

§ 31. 02( 1)  wat er  l evel  det er mi nat i on,  speci f i cal l y wat er  qual i t y 

st andar ds i n Wi s.  Admi n.  Code § NR 103, 34 i s  expr essl y pr ohi bi t ed 

by Wi s.  St at .  § 281. 92.    

¶112 The Di st r i ct  asser t s t hat  t he l egi s l at ur e del egat ed 

r ul e- maki ng aut hor i t y t o t he DNR i n Chapt er  614,  Laws of  1965.   

Chapt er  614 ext ensi vel y r evi sed t hen- Wi s.  St at .  ch.  144 of  t he 

st at ut es,  gi v i ng what  i s now t he DNR a di r ect i ve t o " adopt  r ul es 

set t i ng st andar ds of  wat er  qual i t y t o be appl i cabl e t o t he 

wat er s of  t he st at e,  r ecogni z i ng t hat  di f f er ent  st andar ds may be 

r equi r ed f or  di f f er ent  wat er s or  por t i ons t her eof . " 35  § 37,  ch.  

614,  Laws of  1965.  

                                                 
34 Chapt er  NR 103 was pr omul gat ed pur suant  t o Wi s.  St at .  

§ 281. 15( 2) ( b) ,  whi ch aut hor i zes t he DNR t o adopt  r ul es f or  
wet l and wat er  qual i t y st andar ds.    

35 Wi sconsi n St at .  § 144. 025( 2) ( b)  ( 1965) ,  whi ch i s now Wi s.  
St at .  § 281. 15( 1) ,  r ead i n f ul l :  

 The depar t ment  shal l  adopt  r ul es set t i ng 
st andar ds of  wat er  qual i t y t o be appl i cabl e t o t he 
wat er s of  t he st at e,  r ecogni z i ng t hat  di f f er ent  
st andar ds may be r equi r ed f or  di f f er ent  wat er s or  
por t i ons t her eof .   Such st andar ds of  qual i t y shal l  be 
such as t o pr ot ect  t he publ i c i nt er est ,  whi ch i ncl ude 
t he pr ot ect i on of  t he publ i c heal t h and wel f ar e and 
t he pr esent  and pr ospect i ve f ut ur e use of  such wat er s 
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¶113 Chapt er  614 def i ned " wat er s of  t he st at e" :  

 " Wat er s of  t he st at e"  i ncl udes t hose por t i ons of  
Lake Mi chi gan and Lake Super i or  wi t hi n t he boundar i es 
of  Wi sconsi n,  and al l  l akes,  bays,  r i ver s,  st r eams,  
spr i ngs,  ponds,  wel l s,  i mpoundi ng r eser voi r s,  mar shes,  
wat er cour ses,  dr ai nage syst ems and ot her  sur f ace or  
gr ound wat er ,  nat ur al  or  ar t i f i c i al ,  publ i c or  
pr i vat e,  wi t hi n t he st at e or  i t s j ur i sdi ct i on.  

Wi s.  St at .  § 144. 01( 1)  ( 1965) .  

 ¶114 The Di st r i ct  asser t s t hat :  

DNR er r ed as a mat t er  of  l aw i n appl y i ng ch.  NR 103.   
Those r ul es,  whi ch def i ne wet l and f unct i ons and val ues 
and ar e i nt ended t o be det er mi nat i ve of  r egul at or y 
deci s i ons,  wer e pr omul gat ed under  t he aut hor i t y of  ch.  
281.   But  DNR' s aut hor i t y t o appl y r ul es pr omul gat ed 
under  sec.  281. 15 has al ways been l i mi t ed by sec.  
281. 92,  whi ch pr ovi des:  " Not hi ng i n t hi s chapt er  [ ch.  
281]  af f ect s ss.  196. 01 t o 196. 79 or  ch.  31. "  

Ther ef or e,  t he Di st r i ct  concl udes,  consi der at i on of  " publ i c 

r i ght s i n navi gabl e wat er s"  i n Wi s.  St at .  § 31. 02( 1)  cannot  

i ncl ude t he appl i cat i on of  wat er  qual i t y st andar ds i n Wi s.  St at .  

ch.  281 and i t s under l y i ng admi ni st r at i ve code.   I n ef f ect ,  t he 

Di st r i ct  cont ends t hat  not hi ng i n Wi s.  St at .  ch.  281 af f ect s 

Wi s.  St at .  ch.  31. 36 

                                                                                                                                                             
f or  publ i c and pr i vat e wat er  suppl i es,  pr opagat i on of  
f i sh and aquat i c l i f e and wi l dl i f e,  domest i c and 
r ecr eat i onal  pur poses and agr i cul t ur al ,  commer ci al ,  
i ndust r i al  and ot her  l egi t i mat e uses.   I n al l  cases 
wher e t he pot ent i al  uses of  wat er  ar e i n conf l i c t ,  
wat er  qual i t y st andar ds shal l  be i nt er pr et ed t o 
pr ot ect  t he gener al  publ i c i nt er est .  

36 A Mar ch 27,  2006,  memor andum f r om Pat r i c i a Ann Tr ochl el l  
of  t he DNR——l abel ed Exhi bi t  850 at  t he cont est ed case hear i ng——
appear s t o conf i r m t he Di st r i ct ' s  cont ent i on,  as Tr ochl el l  
wr ot e:  
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¶115 Once agai n,  t he t ext  of  Wi s.  St at .  § 31. 02( 1)  

aut hor i zes t he DNR t o " r egul at e and cont r ol  t he l evel  and f l ow 

of  wat er  i n al l  navi gabl e wat er s"  i n t he i nt er est  of  " publ i c 

r i ght s i n navi gabl e wat er s or  t o pr omot e saf et y and pr ot ect  

l i f e,  heal t h and pr oper t y. "   Some of  t he " pr oper t y"  t o be 

" pr ot ect ed"  i s wet l ands,  bot h publ i c and pr i vat e.   How shoul d 

t he DNR squar e t hi s wi t h Wi s.  St at .  § 281. 92?  

¶116 The Di st r i ct ' s  r eadi ng of  t hese t wo st at ut es——t hat  t he 

DNR cannot  appl y wet l and wat er  qual i t y st andar ds i n § NR 103 

when maki ng a § 31. 02( 1)  wat er  l evel  det er mi nat i on——i s not  

r easonabl e.   The DNR shoul d not  be f or ced t o i gnor e r el evant  

st at ut es and i t s own admi ni st r at i ve r ul es on wat er  qual i t y  

st andar ds i n maki ng a wat er  l evel  det er mi nat i on.   I t  shoul d not  

be f or ced t o di sr egar d i t s r ecogni zed st at ewi de st at ut or y 

mi ssi on as wel l  as i t s own pr oper t y. 37    

                                                                                                                                                             
Quest i ons have ar i sen r egar di ng t he depar t ment ' s 
aut hor i t y t o consi der  wat er  qual i t y st andar ds f or  
act i v i t i es r egul at ed under  ch.  31.   Ch.  281. 92 
pr ovi des:  " Not hi ng i n t hi s subchapt er  af f ect s ss.  
196. 01 t o 196. 79 or  ch.  31. [ " ]   Thi s means t hat  t he 
depar t ment  cannot  appl y wat er  qual i t y st andar ds such 
as NR 102 and NR 103 t o dams r egul at ed under  ch.  31.  

( Emphasi s added. )   However ,  Tr ochl el l  goes on t o st at e t hat  
DNR' s r esponsi bi l i t y  under  Wi s.  St at .  § 31. 02( 1) ,  " i n t he 
i nt er est  of  publ i c r i ght s i n navi gabl e wat er s"  and t o " pr omot e 
saf et y and pr ot ect  l i f e,  heal t h and pr oper t y"  r equi r es DNR t o 
" consi der  [ ef f ect s]  t o wet l ands under  ch.  31 when eval uat i ng 
wat er  l evel  i mpact s t o wet l ands. "   ( Emphasi s added. )  

37 See Wi s.  St at .  § 281. 11 ( " The [ DNR]  shal l  ser ve as t he 
cent r al  uni t  of  st at e gover nment  t o pr ot ect ,  mai nt ai n and 
i mpr ove t he qual i t y and management  of  t he wat er s of  t he st at e,  
gr ound and sur f ace,  publ i c and pr i vat e. " ) .  
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¶117 The hi st or y of  t he t wo st at ut es at  i ssue i s 

enl i ght eni ng.   As pr evi ousl y not ed,  Wi s.  St at .  § 31. 02 was 

or i gi nal l y enact ed i n 1915 as Sect i on 1596——2. 1.  of  ch.  69m.   

§ 3,  ch.  380,  Laws of  1915 ( t he Wat er  Power s Act ) .   The st at ut e 

i n 1915 r ead:  " The commi ssi on,  i n t he i nt er est  of  publ i c r i ght s 

i n navi gabl e wat er s or  t o pr omot e saf et y and pr ot ect  l i f e,  

heal t h and pr oper t y i s empower ed t o r egul at e and cont r ol  t he 

l evel  and f l ow of  wat er  i n al l  navi gabl e wat er s. "   Wi s.  St at .  

ch.  69m,  § 1596——2. 1.  ( 1915) .   Thi s sect i on was r enumber ed i n 

1917 as Wi s.  St at .  § 31. 02,  as par t  of  t he newl y cr eat ed Wi s.  

St at .  ch.  31.   § 3,  ch.  474,  Laws of  1917.   The new § 31. 02 was 

ent i t l ed " Power s of  t he r ai l r oad commi ssi on"  because t he 

Rai l r oad Commi ssi on was t he st at e agency or i gi nal l y r esponsi bl e 

f or  maki ng wat er  l evel  det er mi nat i ons.  

¶118 Wi sconsi n St at .  § 281. 92 was f i r st  enact ed i n 1919,  

f our  year s af t er  t he pr edecessor  st at ut e t o Wi s.  St at .  

§ 31. 02( 1) .   Sect i on 1407m——1. ( 12)  st at ed:  " Not hi ng i n t hi s act  

shal l  be const r ued t o al t er ,  amend,  r epeal ,  i mpai r ,  or  af f ect  

any of  t he pr ovi s i ons of  sect i ons 1797m——1 t o 1797m——109 or  of  

chapt er  31 of  t he Wi sconsi n st at ut es. "   § 2,  ch.  447,  Laws of  

1919 ( emphasi s added) .   The st at e boar d of  heal t h or i gi nal l y had 

t he r esponsi bi l i t y  f or  enf or ci ng t he pr edecessor  t o Wi s.  St at .  

ch.  281.   See gener al l y ch.  447,  Laws of  1919.    

¶119 Four  year s l at er ,  t he l at t er  st at ut e was r enumber ed as 

Wi s.  St at .  § 144. 12 and amended t o r ead,  " Not hi ng i n t hi s 

chapt er  shal l  be const r ued t o af f ect  t he pr ovi s i ons of  sect i ons 

1797m——1 t o 1797m——109 or  of  chapt er  31 of  t he s t at ut es. "   § 27,  
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ch.  448,  Laws of  1923.   Thi s sect i on was r enumber ed as Wi s.  

St at .  § 144. 27 i n 1979,  § 624,  ch.  221,  Laws of  1979,  and 

f i nal l y r enumber ed as t he cur r ent  Wi s.  St at .  § 281. 92 i n 1995.   

1995 Wi s.  Act .  227,  § 435.    

¶120 The cour t  of  appeal s l ooked at  t hi s hi st or y and made 

t he f ol l owi ng obser vat i ons:  

Thi s st at ut or y hi st or y shows t hat  Wi s.  St at .  
§ 281. 92 was or i gi nal l y adopt ed t o demar cat e t he 
r egul at or y spher es of  i nf l uence of  t he st at e Boar d of  
Heal t h and t he Rai l r oad Commi ssi on;  t he Boar d of  
Heal t h' s wat er  pur i f i cat i on and wat er  pol l ut i on 
pr event i on r esponsi bi l i t i es wer e not  t o af f ect  t he 
aut hor i t y of  t he Rai l r oad Commi ssi on i n dam r egul at i on 
under  Wi s.  St at .  ch.  31,  and t he Rai l r oad Commi ssi on' s 
r esponsi bi l i t i es wer e not  t o af f ect  t he aut hor i t y of  
t he Boar d of  Heal t h i n i t s spher e of  r egul at i on.  

Rock- Koshkonong Lake Di st . ,  336 Wi s.  2d 677,  ¶60.   Now t hat  bot h 

Wi s.  St at .  ch.  281 and ch.  31 r esponsi bi l i t i es f al l  t o t he DNR,  

t he cour t  of  appeal s sai d,  t he Di st r i ct ' s  r eadi ng of  t hese t wo 

st at ut es i s i l l ogi cal .   I d.   

 ¶121 I n our  v i ew,  t he ef f ect  of  Wi s.  St at .  § 281. 92 upon 

Wi s.  St at .  § 31. 02( 1)  cannot  be so easi l y di smi ssed.   Wi sconsi n 

St at .  § 281. 92 has r emai ned essent i al l y  i nt act  f or  near l y a 

cent ur y,  i ncl udi ng al most  50 year s i n whi ch t he DNR has had t he 

dual  r esponsi bi l i t y  of  enf or ci ng Wi s.  St at .  chs.  31 and 281.   

The DNR' s j ur i sdi ct i on i n Wi s.  St at .  ch.  281 i s br oader  and 

di f f er ent  f r om i t s j ur i sdi ct i on i n Wi s.  St at .  ch.  31.   I f  t he 

pur pose ser ved by Wi s.  St at .  § 281. 92 had ceased t o exi st ,  t he 

st at ut e woul d pr obabl y have been amended or  el i mi nat ed r at her  

t han si mpl y r enumber ed.  
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¶122 Ul t i mat el y,  we must  i nt er pr et  bot h Wi s.  St at .  

§§ 31. 02( 1)  and 281. 92 i n a way t hat  har moni zes t he pur poses of  

t he t wo st at ut es.   " Appar ent l y  conf l i c t i ng pr ovi s i ons of  l aw 

shoul d be const r ued so as t o har moni ze t hem and t hus gi ve ef f ect  

t o t he l eadi ng i dea behi nd t he l aw. "   Bear d v.  Lee Ent er s. ,  225 

Wi s.  2d 1,  15,  591 N. W. 2d 156 ( 1999) .   Const r ui ng Wi s.  St at .  

§ 281. 92 as f or bi ddi ng t he DNR f r om appl y i ng wat er  qual i t y  

st andar ds when maki ng a wat er  l evel  det er mi nat i on i n t he 

i nt er est  of  " publ i c r i ght s i n navi gabl e wat er s"  i s t oo absol ut e.   

As t he cour t  of  appeal s st at ed,  t he mor e r easonabl e 

i nt er pr et at i on i s t hat  " not hi ng i n t he DNR' s wat er  pr ot ect i on 

r esponsi bi l i t i es under  ch.  281 and t he associ at ed admi ni st r at i ve 

r ul es expands or  r est r i ct s i t s  r esponsi bi l i t i es t o set  wat er  

l evel s under  Wi s.  St at .  § 31. 02( 1) . "   Rock- Koshkonong Lake 

Di st . ,  336 Wi s.  2d 677,  ¶57.   That  i nt er pr et at i on har moni zes t he 

st at ut es and " gi ve[ s]  ef f ect  t o"  t he i dea behi nd bot h l aws:  t hat  

t he DNR shoul d not  be st r ai t j acket ed when managi ng t he wat er  

r esour ces of  t hi s st at e.   Bear d,  225 Wi s.  2d at  15.    

¶123 The DNR may consi der  t he wat er  qual i t y st andar ds i n 

Wi s.  Admi n.  Code § NR 103,  pr omul gat ed under  Wi s.  St at .  ch.  281,  

when maki ng a Wi s.  St at .  § 31. 02( 1)  wat er  l evel  det er mi nat i on.   

Ful l  consi der at i on of  t hese st andar ds i s di f f er ent  f r om a 

r equi r ement  t hat  t he DNR al ways appl y t hem i n maki ng a 

§ 31. 02( 1)  det er mi nat i on.  

¶124 As we under st and i t ,  t he DNR di d not  appl y t he § NR 

103 wet l and wat er  qual i t y st andar ds i n t hi s case.   Rat her ,  t he 

anal ysi s i n t he ALJ' s Deci s i on st at ed t hat  t he DNR eval uat ed t he 
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pr oposed wat er  l evel  i ncr ease i n t he Di st r i ct ’ s Pet i t i on 

" agai nst  t he appr opr i at e r egul at or y st andar ds,  i ncl udi ng chapt er  

NR 103,  Wi s.  Admi n.  Code. "  

¶125 Ther ef or e,  we concl ude t hat  t he DNR may consi der  

wet l and wat er  qual i t y st andar ds i n Wi s.  Admi n.  Code § NR 103 

when maki ng a wat er  l evel  det er mi nat i on under  Wi s.  St at .  

§ 31. 02( 1) .   Wi sconsi n St at .  § 281. 92 does not  pr ecl ude t he DNR 

f r om appl y i ng t he wet l and wat er  qual i t y st andar ds i n § NR 103 or  

ot her  par t s of  ch.  281,  when appr opr i at e,  af t er  wei ghi ng f act or s 

under  § 31. 02( 1) .    

D.  Consi der at i on of  Economi c I mpact s 

 ¶126 We t ur n now t o t he Di st r i ct ' s  f i nal  cont ent i on t hat  i t  

was wr ong as a mat t er  of  l aw f or  t he DNR t o excl ude most  of  t he 

evi dence of  economi c i mpact s at  t he cont est ed case hear i ng.   The 

Di st r i ct  ar gues t hat  t he r equi r ement  i n Wi s.  St at .  § 31. 02( 1)  t o 

" pr ot ect  .  .  .  pr oper t y"  shoul d be br oadl y i nt er pr et ed so as t o 

consi der  t he ef f ect  of  pr oposed wat er  l evel s on r esi dent i al  

pr oper t y val ues,  busi ness i ncome,  and l ocal  t ax r evenue.   The 

DNR,  on t he ot her  hand,  asser t s t hat  i t  pr oper l y i nt er pr et ed 

" pr ot ect  .  .  .  pr oper t y"  t o i ncl ude consi der at i on of  onl y t he 

di r ect  " hydr ol ogi c i mpact s"  t o r eal  pr oper t y l i ke f l oodi ng and 

t he i mpact s on t he ut i l i t y  and enj oyment  of  r i par i an access 

r i ght s.    

 ¶127 St at ut or y i nt er pr et at i on st ar t s wi t h t he t ext  of  t he 

st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   " I f  t he 

meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y  st op t he 
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i nqui r y. "   I d.   However ,  i f  a st at ut e i s ambi guous——t hat  i s,  

" capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med per sons 

i n t wo or  mor e senses" ——t hen a r evi ewi ng cour t  may t ur n t o 

scope,  hi st or y,  cont ext ,  and pur pose of  t he st at ut e.   I d. ,  ¶¶47–

48.    

 ¶128 Wi s.  St at .  ch.  31 does not  def i ne " pr oper t y. " 38  I f  t he 

l egi s l at ur e does not  pr ovi de a def i ni t i on,  we may r esor t  t o 

di ct i onar i es.   DOR v.  Ri ver  Ci t y Ref use Removal ,  I nc. ,  2007 WI  

27,  ¶46,  299 Wi s.  2d 561,  729 N. W. 2d 396.   However ,  di ct i onar y 

def i ni t i ons ar e not  especi al l y hel pf ul  t o us i n t hi s case.   See,  

e. g. ,  The Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 

1452 ( 3d ed.  1992)  ( def i ni ng " pr oper t y"  as " 1. a.  Somet hi ng 

owned;  a possessi on.  b.  A pi ece of  r eal  est at e .  .  .  c.  

Somet hi ng t angi bl e or  i nt angi bl e t o whi ch i t s owner  has l egal  

t i t l e" ) ;  Bl ack' s Law Di ct i onar y 1232 ( 7t h ed.  1999)  ( def i ni ng 

" pr oper t y"  as " The r i ght  t o possess,  use,  and enj oy a 

det er mi nat e t hi ng" ) .    

¶129 Regar dl ess of  how pr oper t y i s def i ned,  cer t ai n r i ght s  

ar e t r adi t i onal l y associ at ed wi t h pr oper t y owner shi p.   These ar e 

known as t he " bundl e of  r i ght s"  and commonl y i ncl ude t he r i ght  

" t o possess,  use and di spose"  of  t he pr oper t y,  among ot her  

                                                 
38 As one l egal  schol ar  put  i t ,  " What  i s pr oper t y?  Near l y 

ever y f i r st - year  pr oper t y cour se [ i n l aw school ]  begi ns and ends 
wi t h t hi s quer y.   The i nst r uct or  never  answer s t he 
quest i on.  .  .  .   The quest i on i s unanswer abl e because t he 
meani ng of  t he chamel eon- l i ke wor d pr oper t y const ant l y changes 
i n t i me and space. "   John Edwar d Cr i bbet ,  Concept s i n 
Tr ansi t i on:  The Sear ch f or  a New Def i ni t i on of  Pr oper t y,  1986 U.  
I l l .  L.  Rev.  1,  1.    
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r i ght s.   Lor et t o v.  Tel epr ompt er  Manhat t an CATV Cor p. ,  458 U. S.  

419,  435–36 ( 1982)  ( c i t at i on and i nt er nal  quot at i on mar ks 

omi t t ed) ;  see al so Mi t chel l  Aer o,  I nc.  v.  Ci t y of  Mi l waukee,  42 

Wi s.  2d 656,  662,  168 N. W. 2d 183 ( 1969)  ( " Owner shi p i s of t en 

r ef er r ed t o i n l egal  phi l osophy as a bundl e of  st i cks or  

r i ght s. " ) ;  Deni se R.  Johnson,  Ref l ect i ons on t he Bundl e of  

Ri ght s,  32 Vt .  L.  Rev.  247,  253 ( 2007)  ( l i s t i ng 11 i nci dent s of  

f ul l  owner shi p i n pr oper t y,  i ncl udi ng i nt er  al i a,  t he r i ght  t o 

possess,  t he r i ght  t o use,  t he r i ght  t o manage,  t he r i ght  t o t he 

i ncome,  t he r i ght  t o capi t al ,  and t he r i ght  t o al i enat e) ;  A. M.  

Honor é,  Owner shi p,  i n Oxf or d Essays i n Jur i spr udence,  107,  112–

24 ( A. G.  Guest  ed. ,  1961) .    

¶130 I n t hi s case,  we must  det er mi ne whet her  t he DNR must  

consi der  t he ef f ect s of  a wat er  l evel  det er mi nat i on on t he 

economi c i nci dent s of  " pr oper t y. "   The meani ng of  t he wor d 

" pr oper t y, "  as used i n Wi s.  St at .  § 31. 02( 1) ,  i s  not  c l ear  on 

i t s f ace i n t he cont ext  pr esent ed.   Thus,  t he wor d i s ambi guous,  

as t he cour t  of  appeal s i ni t i al l y  concl uded i n i t s cer t i f i cat i on 

t o t hi s cour t .    

 ¶131 What  does t he wor d " pr ot ect "  mean?  Agai n,  no 

def i ni t i on of  t he t er m exi st s i n Wi s.  St at .  ch.  31.   Def i ni t i ons 

i n a st andar d di ct i onar y ar e onl y mar gi nal l y hel pf ul .   The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 1456 ( 3d 

ed.  1992)  ( def i ni ng " pr ot ect "  as " 1.  To keep f r om bei ng damaged,  

at t acked,  st ol en,  or  i nj ur ed;  guar d. " ) .  

 ¶132 Gi ven t he l ack of  a pl ai n meani ng of  

" pr ot ect  .  .  .  pr oper t y, "  we must  l ook f ur t her  t o i nt er pr et  t hi s  
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phr ase.   We f i nd t hat  hi st or y,  pur pose,  pr ecedent ,  and t he DNR' s 

past  pr act i ce suppor t  a br oad i nt er pr et at i on of  t he phr ase 

" pr ot ect  .  .  .  pr oper t y"  so t hat  t he DNR i s  not  l i mi t ed t o 

consi der at i on of  hydr ol ogi c damage t o r eal  pr oper t y and r i par i an 

r i ght s when maki ng a wat er  l evel  det er mi nat i on under  Wi s.  St at .  

§ 31. 02( 1) .  

 ¶133 The const r uct i on and oper at i on of  dams,  t he wat er  

l evel s upst r eam caused by dam pl acement ,  and a net wor k of  

navi gabl e wat er s have pl ayed an i mpor t ant  r ol e i n Wi sconsi n' s 

economi c devel opment  s i nce ear l y  st at ehood.   See,  e. g. ,  Joseph 

A.  Ranney,  Tr ust i ng Not hi ng t o Pr ovi dence:  A Hi st or y of  

Wi sconsi n' s Legal  Syst em 137 ( 1999)  ( di scussi ng t he use of  dams 

f or  l umber  mi l l s and t r anspor t at i on of  goods on navi gabl e wat er s 

i n ni net eent h- cent ur y Wi sconsi n) .   The t er r i t or i al  l egi s l at ur e 

r ecogni zed t he r ol e t hat  dams and st r eams pl ayed i n economi c 

devel opment  wi t h i t s passage of  t he Mi l l dam Act .   DNR Wat er way 

and Wet l and Handbook,  ch.  140 Dams,  at  2 ( st at i ng t hat  t he 

pur pose behi nd l egi s l at i ve r egul at i on of  dams was t o " encour age 

economi c devel opment " ) .    

¶134 Thi s cour t  al so r ecogni zed t he economi c i mpact s of  

dams and t he r esul t i ng sust ai ned wat er  l evel s  on i mpounded 

bodi es of  wat er .   I n Fi sher  v.  Hor i con I r on & Manuf act ur i ng Co. ,  

t hi s cour t ,  i n consi der i ng t he const i t ut i onal i t y of  t he Mi l l dam 

Act ,  not ed t hat  " ent er pr i s i ng t owns and f l our i shi ng vi l l ages 

have gr own up"  ar ound dams and depend upon t he dams f or  t hei r  

" weal t h and pr osper i t y. "   Fi sher ,  10 Wi s.  293 ( * 351) ,  297 ( * 354)  

( 1860) .   I n Smi t h v.  Youmans,  t hi s cour t  s i mi l ar l y r ecogni zed an 
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i nt er est  t hat  r esi dent i al  r i par i an owner s acqui r ed i n hi gher  

l ake l evel s behi nd a dam mai nt ai ned over  a 40- year  per i od.   

Smi t h,  96 Wi s.  103,  109,  70 N. W.  1115 ( 1897) .   These hi gher  l ake 

l evel s l ed pr oper t y owner s t o bui l d summer  homes,  summer  

r esor t s,  and make ot her  " sundr y val uabl e i mpr ovement s"  on l ake 

l ot s.   I d.  at  106 ( st at ement  of  f act s) .   Whi l e t hese act s and 

cases pr edat e Wi s.  St at .  § 31. 02,  t he hi st or y i s  i nst r uct i ve as 

t o t he r ol e dams and wat er  l evel s pl ayed i n economi c 

devel opment .    

¶135 I n 1909 t he l egi s l at ur e cr eat ed a j oi nt  Speci al  

Legi s l at i ve Commi t t ee on Wat er  Power s,  For est r y,  and Dr ai nage.   

A. J. R.  8,  Laws of  1909.   Two member s of  t hi s j oi nt  commi t t ee,  

st at e Senat or s Paul  O.  Hust i ng and Henr y Kr umr ey,  i ssued a 

r epor t  t o t he gover nor  and l egi s l at ur e det ai l i ng t hei r  

obser vat i ons of  i mpounded l akes whi l e t our i ng t he st at e wi t h t he 

j oi nt  commi t t ee:  

Summer  r esor t s have spr ung up al ong t he l ake shor es 
and summer  homes have been bui l t  by peopl e f r om 
var i ous par t s of  t he st at e and of  t he Uni t ed St at es.   
Pi er s have been bui l t  i nt o t he l akes and ot her  
i mpr ovement s made by t he r i par i an.   By r eason t her eof  
t he shor es ar e begi nni ng t o become ver y val uabl e and 
pr oper t y r i ght s ar e becomi ng i mpor t ant .  

Spec.  Legi s.  Comm.  on Wat er  Power s,  For est r y,  and Dr ai nage,  49t h 

Leg. ,  Mi nor i t y Rep.  of  Senat or s Paul  O.  Hust i ng and Henr y 

Kr umr ey,  at  24 ( Wi s.  1910) .   The r epor t  of  t he f ul l  commi t t ee 

was even mor e expansi ve i n i t s di scussi on of  wat er  power ,  t he 

r esul t i ng r eser voi r s of  wat er  and t hei r  i mpor t ance t o i ndust r y,  

r esi dent i al  r i par i ans,  and commer ci al  r ecr eat i on i nt er est s.   See 
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gener al l y Rep.  of  t he Comm.  on Wat er  Power s,  For est r y,  and 

Dr ai nage of  t he Wi s.  Leg.  1910,  49t h Leg.   For  exampl e,  t he 

commi t t ee r epor t  not ed t hat  i mpounded wat er s behi nd dams cr eat ed 

ver y f avor abl e condi t i ons f or  summer  cot t ages on l ake banks and 

l aunches f or  t our i st s and hunt er s.   I d.  at  27.    

¶136 The speci al  l egi s l at i ve commi t t ee' s f ul l  r epor t  

r esul t ed i n t he Wat er  Power s Act s of  1911,  1913,  and 1915.   DNR 

Wat er way and Wet l and Handbook,  at  4.   The 1915 Wat er  Power s Act  

sur vi ved,  whi l e t hi s cour t  f ound t he f or mer  t wo act s t o be 

unconst i t ut i onal . 39  The 1915 act  i ncl uded t he r equi r ement  t hat  

t he t hen- Rai l r oad Commi ssi on pr ot ect  pr oper t y when set t i ng wat er  

l evel s.   Wi s.  St at .  ch.  69m. ,  § 1596——2.  ( 1915) .   I n 1917 t he 

l egi s l at ur e r enumber ed t he Wat er  Power s Law as Wi s.  St at .  ch.  

31,  wi t h i t s r equi r ement  t o pr ot ect  pr oper t y as i t  sur vi ves 

t oday.   § 3,  ch.  474,  Laws of  1917.   I n l i ght  of  t he l egi s l at i ve 

r epor t s gi v i ng r i se t o t he Wat er  Power s Act  cont ai ni ng t he 

" pr ot ect  .  .  .   pr oper t y"  l anguage of  Wi s.  St at .  § 31. 02( 1) ,  one 

can r easonabl y i nf er  t hat  r i par i an r esi dent i al  pr oper t y and 

l ake- based busi nesses wer e pr i me consi der at i ons f or  pr ot ect i ng 

pr oper t y.  

                                                 
39 Chapt er  652,  Laws of  1911 ( t he 1911 Wat er  Power s Act )  was 

f ound unconst i t ut i onal  as a t ak i ng of  pr i vat e pr oper t y wi t hout  
compensat i on.   St at e ex r el .  Wausau St .  R. R.  Co.  v.  Bancr of t ,  
148 Wi s.  124,  134 N. W.  330 ( 1912) .   The 1913 Wat er  Power s Act  
( ch.  755,  Laws of  1913)  was f ound unconst i t ut i onal  because i t  
di d not  pr ovi de adequat e due pr ocess.   St at e ex r el .  Owen v.  
Wi s. - Mi nn.  Li ght  & Power  Co. ,  165 Wi s.  430,  162 N. W.  433 ( 1917) .    
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¶137 One of  t he f i r st  cases t o i nt er pr et  t he new 

r equi r ement  t o pr ot ect  pr oper t y was Town of  Bear  Lake v.  

Wi sconsi n- Mi nnesot a Li ght  & Power  Co. ,  16 W. R. C. R.  710 ( 1915) .   

I n t hat  case,  r i par i an pr oper t y owner s br ought  a compl ai nt  t o 

t he Rai l r oad Commi ssi on over  a pl an f or  a new dam t hat  t he 

owner s c l ai med woul d cause f l oodi ng,  dest r oyi ng t own hi ghways 

and " r ender i ng val u[ e] l ess much t axabl e pr oper t y t her ei n. "   I d.  

at  710.   The Rai l r oad Commi ssi on hel d t hat  pr oper t y t o be 

pr ot ect ed f r om over f l ow was not  l i mi t ed t o l and downst r eam f r om 

a dam,  but  appl i ed upst r eam as wel l .   I d.  at  717.   Fur t her mor e,  

t he r espondent  power  company ur ged t he Rai l r oad Commi ssi on t o 

accept  an expansi ve v i ew of  pr oper t y i n t he Wat er  Power s Act ;  

namel y,  t he pr oper t y i nt er est s i n a wat er  l evel  det er mi nat i on 

ar e " of  suf f i c i ent  magni t ude and i mpor t ance t o t he communi t y or  

t he st at e as t o make t hose pr oper t y i nt er est s a mat t er  of  publ i c  

concer n. "   I d.  at  719.   Not abl y,  whi l e t he deci s i on di scussed 

t he l ocat i on of  pr oper t y t o be pr ot ect ed and t he i mpor t ance of  

pr oper t y t o t he communi t y,  t he deci s i on di d not  expl i c i t l y  l i mi t  

t he pr ot ect i on of  pr oper t y t o onl y di r ect  physi cal  i mpact s.  

¶138 Anot her  ear l y Rai l r oad Commi ssi on case di scussi ng t he 

pr ot ect i on of  pr oper t y i n t he cont ext  of  a wat er  l evel  

det er mi nat i on i s  i nf or mat i ve.   I n I n r e Det er mi ni ng t he Hi gh 

Wat er  Mar k t o be Est abl i shed on t he Rest  Lake Reser voi r  Oper at ed 

by t he Chi ppewa & Fl ambeau I mpr ovement  Co. ,  r i par i an r esi dent s  

opposed t he r ai s i ng of  wat er  l evel s on t he Rest  Lake r eser voi r  

because i t  woul d r esul t  i n " i nj ur y t o t hei r  pr oper t y. "   16 

W. R. C. R.  727,  731 ( 1915) .   The Rai l r oad Commi ssi on r ecogni zed 
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t hat  t he wat er s of  t he af f ect ed ar ea wer e " among t he most  f amous 

summer  r esor t  and f i shi ng wat er s  i n t he st at e. "   I d.  at  733.   

Resi dent s and r esor t  owner s i nvest ed " l ar ge sums of  money"  i n 

i mpr ovement s on t he wat er s.   I d.  at  733–34.   The Rai l r oad 

Commi ssi on hel d:  

We ar e of  t he opi ni on t hat  t he Commi ssi on i s r equi r ed 
t o t ake i nt o consi der at i on t he ef f ect  of  [ wat er ]  
l evel s f i xed by i t  upon pr oper t y whi ch may be af f ect ed 
by t hose l evel s and t hat  wher e t he pr oper t y t o be so 
af f ect ed i ncl udes t he most  val uabl e pr oper t y i n t he 
communi t y,  i s  l ar ge i n acr eage,  and not  shown t o be 
subj ect  t o over f l ow,  t he pr ot ect i on of  such pr oper t y 
i s a mat t er  of  mor e t han pr i vat e i nt er est  and becomes 
a mat t er  af f ect i ng t he publ i c wel f ar e.  

I d.  at  736. 40  Thus,  t he Rai l r oad Commi ssi on i n Rest  Lake made a 

di r ect  l i nk bet ween pr ot ect i ng pr oper t y i n a wat er  l evel  

det er mi nat i on and economi c damage t o val uabl e l and.   Whi l e 

i ni t i al l y  t he pot ent i al  damage was physi cal  i n nat ur e 

( over f l owi ng of  l and) ,  t he Commi ssi on was mi ndf ul  of  t he 

                                                 
40 Thi s cour t  af f i r med t he Rest  Lake wat er  l evel  or der  i n 

Chi ppewa & Fl ambeau I mpr ovement  Co.  v.  Rai l r oad Commi ssi on of  
Wi sconsi n,  164 Wi s.  105,  159 N. W.  739 ( 1916) .  

The DNR cor r ect l y not es t hat  t hi s cour t ' s  opi ni on i n 
Chi ppewa & Fl ambeau used t he wor ds " i mper i l [ ] , "  " i nj ur y, "  and 
" damage"  i n r el at i on t o pr oper t y.   I d.   The DNR ar gues t hat  
t hese wor ds " connot e di r ect  har m t o pr oper t y,  not  economi c har m 
t o pr oper t y val ues or  t axes or  busi ness. "   We decl i ne t he 
i nvi t at i on t o t ake such a nar r ow vi ew of  t hese wor ds.   Whi l e one 
can cer t ai nl y suf f er  physi cal  i nj ur y,  one can al so under go 
economi c or  f i nanci al  i nj ur y as wel l ,  par t i cul ar l y as a r esul t  
physi cal  damage.   See,  e. g. ,  U. S.  Smal l  Bus.  Admi n. ,  Economi c 
I nj ur y Di sast er  Loans,  ht t p: / / www. sba. gov/ cont ent / economi c-
i nj ur y- di sast er - l oans ( l ast  v i s i t ed Jul y 8,  2013) .    
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i mpr ovement s t o t he l and t hat  i ncr eased i t s val ue and t hat  t he 

val ue woul d no doubt  be af f ect ed by t he l evel  of  t he wat er . 41   

¶139  I t  i s  unr easonabl e t o concl ude,  gi ven t he pr ecedi ng 

hi st or y,  cont ext ,  and i nt er pr et at i ons of  t he phr ase 

" pr ot ect  .  .  .  pr oper t y, "  t hat  economi c i mpact s cannot  be 

consi der ed when maki ng a wat er  l evel  det er mi nat i on under  Wi s.  

St at .  § 31. 02( 1) .   The DNR,  t he agency cur r ent l y char ged wi t h 

maki ng a wat er  l evel  det er mi nat i on under  § 31. 02( 1) ,  must  

pr ot ect  t he same pr oper t y i nt er est s as i n 1915 and bef or e——t hat  

i s,  not  onl y l and i t sel f ,  but  i mpr ovement s t o t he l and,  t he 

                                                 
41 The DNR and cour t  of  appeal s l ook t o t hi s cour t ' s  

deci s i on i n Ci t y of  New Li sbon v.  Har ebo,  224 Wi s.  66,  271 N. W.  
659 ( 1937)  f or  suppor t  t hat  " pr ot ect  .  .  .  pr oper t y"  appl i es 
onl y t o t he pr ot ect i on of  pr oper t y f r om event s l i ke f l oodi ng.   
Rock- Koshkonong Lake Di st . ,  336 Wi s.  2d 677,  ¶45.   We di sagr ee.   
Har ebo was about  whet her  a per mi t  f or  dam const r uct i on under  
Wi s.  St at .  § 31. 06( 3)  ( 1935)  was r equi r ed bef or e condemnat i on 
pr oceedi ngs f or  f l owage r i ght s.   Speci f i cal l y,  was condemnat i on 
of  al l  t he f l owage r i ght s necessar y bef or e t he gr ant  of  a per mi t  
so as not  t o " endanger  pr oper t y" ?  Har ebo,  224 Wi s.  at  70.    

The Har ebo cour t  asked what  i s meant  by pr oper t y,  and 
l ooked t o Wi s.  St at .  § 31. 02,  whi ch has " pr eci sel y t he same 
f or mul a"  f or  pr ot ect i ng pr oper t y as Wi s.  St at .  § 31. 06( 3)  
( 1935) .   I d.  at  72.   The cour t  concl uded,  " I t  i s  not  pr oper  t o 
i sol at e t he wor d ' pr oper t y '  and asser t  t hat  i nj ur y t o pr oper t y 
means nor mal  f l owage by t he or di nar y oper at i on of  t he dam,  s i nce 
t hi s i s t he i nevi t abl e consequence of  bui l di ng and mai nt ai ni ng a 
dam. "   I d.  at  73.    

The Har ebo hol di ng was l i mi t ed t o whet her  t he Publ i c 
Ser vi ce Commi ssi on ( at  t he t i me,  t he agency t asked wi t h 
r egul at i ng f l owage and wat er  l evel )  was r equi r ed t o pr ot ect  
pr oper t y f r om bei ng f l ooded by nor mal  dam oper at i on i n t he 
cont ext  of  dam per mi t  appr oval .   Whi l e t hi s hol di ng obvi ousl y 
i mpl i cat es physi cal  damage t o pr oper t y,  i t  does not  l i mi t  t he 
pr ot ect i on of  pr oper t y sol el y t o physi cal  i mpact s such as 
f l oodi ng.    
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communi t y ' s i nt er est  i n t he l and,  and i nvest ment s i n and capi t al  

der i ved f r om t he l and.   These pr oper t y i nt er est s have not  

di mi ni shed i n i mpor t ance,  but  now t hey must  be bal anced agai nst  

i mpact s on wi l dl i f e,  wat er  qual i t y,  wet l ands,  r ecr eat i on,  and 

ot her  mor e moder n consi der at i ons.    

¶140 The DNR' s own Wat er way and Wet l and Handbook has 

gui del i nes i n pl ace f or  economi c consi der at i ons when r egul at i ng 

wat er  l evel s under  Wi s.  St at .  § 31. 02( 1) .   DNR Wat er way and 

Wet l and Handbook,  ch.  130,  at  3 ( st at i ng t hat  t he DNR " may 

r egul at e and cont r ol  wat er  l evel  and f l ow t o:  .  .  .  Mi ni mi ze 

economi c l osses r esul t i ng f r om t oo much or  t oo l i t t l e wat er " ) .   

We al so not e t hat  t he DNR consi der ed economi c i mpact s of  wat er  

l evel s on Lake Koshkonong when i t  conduct ed an EA f or  t he 

pr oposed 1982 wat er  l evel  or der . 42 

¶141 Equal l y s i gni f i cant ,  t he DNR' s model  shor el and zoni ng 

or di nance ( whi ch was adopt ed by Mar i net t e Count y i n 1967 and was 

at  i ssue i n t he Just  case)  st at ed i n t he begi nni ng and st at es 

now:  

1. 2  Fi ndi ngs of  Fact .   Uncont r ol l ed use of  t he 
shor el ands and pol l ut i on of  t he navi gabl e wat er s of  
_____ Count y wi l l  adver sel y af f ect  t he publ i c heal t h,  
saf et y,  conveni ence,  and gener al  wel f ar e and i mpai r  
t he t ax base.   The l egi s l at ur e of  Wi sconsi n has 
del egat ed r esponsi bi l i t y  t o t he count i es t o f ur t her  
t he mai nt enance of  saf e and heal t hf ul  condi t i ons;  
pr event  and cont r ol  wat er  pol l ut i on;  pr ot ect  spawni ng 
gr ounds,  f i sh and aquat i c l i f e;  cont r ol  bui l di ng 

                                                 
42 The Envi r onment al  I mpact  Assessment  Scr eeni ng Wor ksheet  

f or  t he pr oposed 1982 wat er  l evel  or der  di scussed how " t aver ns,  
mar i nas,  bai t  deal er shi ps"  and ot her  commer ci al  est abl i shment s 
" wi l l  benef i t  f r om a st abl e r ecr eat i onal  pond. "    
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s i t es,  pl acement  of  st r uct ur es and l and uses;  and t o 
pr eser ve shor e cover  and nat ur al  beaut y.   Thi s  
r esponsi bi l i t y  i s  her eby r ecogni zed by _____ Count y,  
Wi sconsi n.  

Wi s.  Dep' t  of  Nat ur al  Res. ,  A Model  Count y Shor el and Zoni ng 

Or di nance f or  Wi sconsi n' s Shor el and Pr ot ect i on Pr ogr am at  5 

( June 2010,  r ev.  Dec.  2010)  ( emphasi s added) .   Thi s was 

expl i c i t l y  acknowl edged by t he Just  cour t :  " The Mar i net t e count y  

shor el and zoni ng or di nance i n secs.  1. 2 and 1. 3 st at es t he 

uncont r ol l ed use of  shor el ands and pol l ut i on of  navi gabl e 

wat er s .  .  .  af f ect  publ i c heal t h,  saf et y,  conveni ence,  and 

gener al  wel f ar e and i mpai r  t he t ax base. "   Just ,  56 Wi s.  2d at  

11 ( emphasi s added) .   Ref er ence t o t he t ax base i s gener al l y 

i ncl uded i n count y shor el and zoni ng or di nances.   See,  e. g. ,  Dane 

Cnt y. ,  Wi s. ,  Code of  Or di nances § 11. 016( 1)  ( 2013) ;  Mar i net t e 

Cnt y. ,  Wi s. ,  Code of  Or di nances § 21. 01( 2)  ( 2013) ;  Code of  

Or di nances,  Rock Cnt y. ,  Wi s.  § 4. 201( 2)  ( 2013) .   Consequent l y,  

t he DNR' s st at ed posi t i on i n t he pr esent  case——di savowi ng any 

consi der at i on of  t he ef f ect s of  wat er  l evel s on t he t ax base——i s 

di r ect l y cont r ar y t o t he st at ut or y and case l aw aut hor i t y i t  

r el i es on i n t he Deci s i on.    

¶142 I n t hi s case,  t he DNR consi der ed r i par i an access and 

enj oyment  when maki ng t he wat er  l evel  det er mi nat i on f or  Lake 

Koshkonong under  Wi s.  St at .  § 31. 02( 1)  but  excl uded t est i mony on 

economi c i mpact s of  l ower  wat er  l evel s on bot h r i par i an and non-

r i par i an pr oper t y owner s and communi t i es i n c l ose pr oxi mi t y t o 

t he l ake.   At  or al  ar gument ,  t he DNR cl ai med t hat  economi c 
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i nt er est s wer e subsumed i nt o t he admi t t ed t est i mony on r i par i an 

i nt er est s.  

¶143 The DNR' s Deci s i on and cur r ent  posi t i on r el i es on t hi s 

cour t ' s  pr evi ous opi ni on i n Wi sconsi n' s Envi r onment al  Decade 

when i t  char act er i zed t he evi dence of  economi c i mpact s as 

" secondar y or  i ndi r ect  economi c i mpact s. " 43  I n t hat  case,  t he 

cour t  hel d t hat  t he DNR di d not  need t o consi der  soci oeconomi c 

i mpact s i n det er mi ni ng whet her  t o i ssue an EI S i n connect i on 

wi t h Wi s.  St at .  ch.  30 per mi t s.   Wi s. ' s Envt l .  Decade,  115 

Wi s.  2d at  395.    

¶144 We di sagr ee wi t h t he DNR' s appl i cat i on of  Wi sconsi n' s  

Envi r onment al  Decade t o t hi s  case.   Fi r s t ,  t he al l eged 

soci oeconomi c i nj ur i es i n t hat  case——a possi bl e decl i ne i n 

downt own Appl et on' s busi ness because of  a new shoppi ng mal l  

out s i de of  t he c i t y——di d not  have " a di r ect  causal  r el at i onshi p 

t o t he mi nor  changes t o t he physi cal  envi r onment  f ound by t he 

DNR. "   I d.  at  404.   Her e,  t he deci s i on t o r ai se or  l ower  wat er  

l evel s has a di r ect  economi c i mpact  on t he r i par i an communi t y.   

Second,  t he case bef or e us i s not  about  i ssui ng an EI S;  t hi s 

                                                 
43 Yet ,  t he DNR di d not  excl ude evi dence of  secondar y 

economi c l oss ent i r el y;  t he ALJ admi t t ed t est i mony on t he l oss 
of  boar d f eet  of  gr een ash and di mi ni shed cr op yi el ds i n 
dr ai nage di st r i ct s.   I n f act ,  t he t est i mony of  di mi ni shed cr op 
yi el ds t hat  woul d r esul t  f r om hi gher  wat er s i s an expl i c i t  
f i ndi ng of  f act  i n t he Deci s i on.  

I t  i s  i nconsi st ent  f or  t he DNR t o consi der  t he economi c 
i mpact s of  hi gher  wat er  l evel  pr oposal s l i ke t hese,  but  r ef use 
t o consi der  economi c i mpact s f r om l ower  wat er  l evel s under  t he 
cur r ent  or der .  
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case i s about  what  t he DNR shoul d consi der  i n pr ot ect i ng 

pr oper t y,  as di r ect ed by Wi s.  St at .  § 31. 02( 1) ,  when maki ng a 

wat er  l evel  det er mi nat i on.    

¶145 I t  i s  i mpor t ant  t o not e t hat  t he economi c t est i mony 

excl uded at  t he cont est ed case hear i ng suppl ement ed t he 

t est i mony of  r es i dent s and busi ness owner s t hat  t he ALJ al l owed 

t o st ay i n.   I n ot her  wor ds,  t he excl uded t est i mony was 

di f f er ent  f r om t he t est i mony t hat  t he ALJ accept ed.   The 

i ncl uded t est i mony spoke t o how l ong t he pi er s  of  l ake- based 

busi nesses have t o be i n or der  t o make ef f ect i ve use of  

navi gabl e wat er ,  whi l e t he exc l uded exper t  t est i mony of  John 

St ockham spoke t o t he money l ost  by t hese busi nesses wi t h wat er  

l evel s on Lake Koshkonong r educed f r om t hei r  hi st or i cal  l evel s.   

The i ncl uded t est i mony cover ed r i par i an access and enj oyment ,  

whi l e t he excl uded t est i mony of  St ockham and Dr .  Kashi an 

expl ai ned how pr oper t y may have di mi ni shed i n val ue or  r i sen i n 

val ue mor e sl owl y t han compar abl e l ake pr oper t y because of  t he 

r educed access.   The i ncl uded t est i mony spoke t o t he nat ur al  

sceni c beaut y,  hunt i ng,  f i shi ng,  campi ng,  and boat i ng on and 

ar ound Lake Koshkonong,  whi l e t he excl uded t est i mony t al ked 

about  t he over al l  economi c i mpact  t hat  l ower  wat er  l evel s woul d 

have on t he communi t y t hat  depends on t hese enumer at ed 

act i v i t i es——not  onl y t he i mpact  on busi nesses but  al so on t he 

muni ci pal i t i es t hat  sur r ound t he l ake.   The DNR r i ght l y 

consi der ed t he di r ect  i mpact  of  l ower  wat er  l evel s on r i par i an 

pr oper t i es,  but  wr ongl y excl uded t he cumul at i ve economi c ef f ect  

of  t he l ower  wat er  l evel s on t hese pr oper t i es.   I t  i s  a f ami l i ar  
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pr i nci pl e of  envi r onment al  l aw t hat  secondar y ef f ect s ar e of t en 

mor e subst ant i al  t han t he pr i mar y ef f ect s of  an act i on.  

¶146 The DNR asks how i t  woul d go about  an economi c 

anal ysi s: 44  How woul d i t  monet i ze t he val ue of  r i par i an 

pr oper t y?  What  woul d be i t s l ogi cal  st oppi ng poi nt ?  We do not  

hol d t hat  t he DNR must  consi der  r emot e economi c i mpact s;  a 

r easonabl eness st andar d shoul d appl y.   The DNR has di scr et i on as 

t o whi ch i mpact s ar e t oo at t enuat ed t o consi der , 45 and i t  can 

r ef ut e any economi c evi dence.   Mor eover ,  evi dence of  economi c 

i mpact s i s not  di sposi t i ve i n a wat er  l evel  det er mi nat i on;  

hypot het i cal l y,  on r emand t he DNR coul d st i l l  r ej ect  a pet i t i on 

f or  hi gher  wat er  l evel s on Lake Koshkonong even af t er  

consi der i ng t he economi c i mpact s of  l ower  wat er  l evel s on 

pr oper t y.   However ,  i t  i s  c l ear  t hat  t he DNR must  consi der  t he 

economi c i mpact s i n t he f i r st  pl ace.    
                                                 

44 The DNR i s capabl e of  conduct i ng an economi c anal ysi s i n 
ot her  cont ext s.   See,  e. g. ,  Wi s.  St at .  §§ 285. 01( 12)  and 
227. 137.   However ,  we ar e not  r equi r i ng t he DNR t o conduct  an 
economi c anal ysi s,  per  se.   We hol d t hat  t he DNR must  consi der  
economi c i mpact s t o pr oper t y  when maki ng a wat er  l evel  
det er mi nat i on under  Wi s.  St at .  § 31. 02( 1) .    

Fur t her mor e,  t he DNR asser t s t hat  i t  cannot  consi der  
economi c i mpact s l i ke pr oper t y val ues on a pr oposed hi gher  wat er  
l evel  or der .   Thi s asser t i on woul d pr oduce an absur d r esul t  i n 
t he case of  a pr oposed l ower  wat er  l evel  or der .   The DNR' s 
nar r ow i nt er pr et at i on of  " pr ot ect  .  .  .  pr oper t y"  woul d mean 
t hat  onl y di r ect  physi cal  i mpact s t o pr oper t y coul d be 
consi der ed but  no evi dence of  r ui ned pr oper t y val ues or  busi ness 
r ecei pt s coul d be consi der ed.  

45 I t  mer i t s r epeat i ng t hat  an ALJ must  admi t  " al l  t est i mony 
havi ng r easonabl e pr obat i ve val ue,  but  shal l  exc l ude i mmat er i al ,  
i r r el evant  or  undul y r epet i t i ous t est i mony or  evi dence. "   Wi s.  
St at .  § 227. 45( 1) .    
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¶147 We make one f ur t her  obser vat i on.   Rai s i ng and l ower i ng 

wat er  l evel s,  pur suant  t o Wi s.  St at .  § 31. 02( 1) ,  i s  a c l assi c 

exampl e of  gover nment  r egul at i on.   A r egul at i on may sever el y 

di mi ni sh t he val ue of  pr oper t y ,  but  i n a r egul at or y " t aki ng"  

under  t he Fi f t h Amendment ,  t he " r egul at i on or  gover nment  act i on 

' must  deny t he l andowner  al l  or  subst ant i al l y  al l  pr act i cal  uses 

of  a pr oper t y i n or der  t o be consi der ed a t aki ng f or  whi ch 

compensat i on i s r equi r ed. ' "   Eber l e v.  Dane Cnt y.  Bd.  Of  

Adj ust ment ,  227 Wi s.  2d 609,  622,  595 N. W. 2d 730 ( 1999) .   I f  t he 

economi c i mpact  of  gover nment  r egul at i on i s not  consi der ed at  

t he t i me t he r egul at i on i s i ni t i at ed,  when wi l l  i t  be 

consi der ed?   

¶148 We concl ude t hat  t he DNR er r ed when i t  excl uded 

t est i mony on economi c i mpact s of  l ower  wat er  l evel s when maki ng 

a wat er  l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1) .    

I I I .  CONCLUSI ON 

¶149 The DNR' s concl usi ons of  l aw ar e subj ect  t o de novo 

r evi ew because t he DNR' s wat er  l evel  or der  under  Wi s.  St at .  

§ 31. 02( 1)  i s heavi l y i nf l uenced by t he DNR' s i nt er pr et at i on of  

t he scope of  i t s  own power s,  i t s  i nt er pr et at i on of  t he Wi sconsi n 

Const i t ut i on,  i t s  di sput ed i nt er pr et at i on of  t he st at ut e i t  

ut i l i zed,  and i t s r el i ance upon st at ut es and r ul es out si de of  

Wi s.  St at .  ch.  31.  

¶150 The DNR pr oper l y consi der ed t he i mpact  of  t he 

Pet i t i on' s pr oposed wat er  l evel s on publ i c and pr i vat e wet l ands 

i n and adj acent  t o Lake Koshkonong.   However ,  t he DNR 

i nappr opr i at el y r el i ed on t he publ i c t r ust  doct r i ne f or  i t s 
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aut hor i t y t o pr ot ect  non- navi gabl e l and and non- navi gabl e wat er  

above t he or di nar y hi gh wat er  mar k.   The DNR has br oad st at ut or y  

aut hor i t y gr ounded i n t he st at e' s pol i ce power  t o pr ot ect  non-

navi gabl e wet l ands and ot her  non- navi gabl e wat er  r esour ces.   

Thus,  t he DNR may consi der  t he wat er  l evel  i mpact  on al l  

adj acent  pr oper t y under  Wi s.  St at .  § 31. 02( 1) .  

¶151 The DNR was ent i t l ed t o consi der  t he wat er  qual i t y 

st andar ds i n Wi s.  Admi n.  Code § NR 103,  pr omul gat ed under  Wi s.  

St at .  ch.  281,  when maki ng a Wi s.  St at .  § 31. 02( 1)  wat er  l evel  

det er mi nat i on.   By st at ut e,  t he DNR i s r esponsi bl e f or  wr i t i ng 

and enf or ci ng wet l and wat er  qual i t y st andar ds i n t hi s st at e.   

Accor di ngl y,  i t  woul d be unr easonabl e f or  t he DNR t o i gnor e 

st at ut es and i t s own admi ni st r at i ve r ul es when maki ng a wat er  

l evel  det er mi nat i on af f ect i ng wet l ands.   Ther ef or e,  t he DNR may 

consi der  § NR 103 wat er  qual i t y st andar ds when maki ng a wat er  

l evel  det er mi nat i on under  Wi s.  St at .  § 31. 02( 1)  t hat  af f ect s 

wet l ands and may appl y t hese st andar ds when appr opr i at e af t er  

wei ghi ng t he f act or s i n t he s t at ut e.   However ,  Wi s.  St at .  

§ 281. 92 suggest s t hat  t he DNR i s not  r equi r ed t o appl y ch.  281 

st andar ds i n maki ng a det er mi nat i on under  Wi s.  St at .  § 31. 02 

because ch.  31 i s except ed f r om t he pr ovi s i ons of  ch.  281.    

¶152 The DNR er r oneousl y excl uded most  t est i mony on t he 

economi c i mpact  of  l ower  wat er  l evel s i n Lake Koshkonong on t he 

r esi dent s,  busi nesses,  and t ax bases adj acent  t o and near  Lake 

Koshkonong.   Thi s evi dence was r el evant  t o t he DNR' s deci s i on-

maki ng under  Wi s.  St at .  § 31. 02( 1) .   Al t hough t he DNR i s gr ant ed 

subst ant i al  di scr et i on i n i t s  deci s i on- maki ng under  t he st at ut e,  
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i t  must  consi der  al l  pr obat i ve evi dence when i t s deci s i on i s 

l i kel y t o f avor  some i nt er est s but  adver sel y af f ect  ot her s.   I n 

t hi s case,  t he DNR' s excl usi on of  most  economi c evi dence was 

i nconsi st ent  wi t h i t s accept ance of  compet i ng economi c evi dence 

t hat  hel ped sust ai n i t s wat er  l evel  deci s i on.    

 

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶153 N.  PATRI CK CROOKS,  J.    ( di ssent i ng) .   Thi s case 

pr esent s a quest i on t hat  t he maj or i t y can——i ndeed does——answer  

by i nt er pr et i ng Wi s.  St at .  § 31. 02( 1)  ( 2009- 10) .   Yet  t he 

maj or i t y unnecessar i l y  r eaches out  t o t he const i t ut i onal  

pr i nci pl e of  t he publ i c t r ust  doct r i ne f r om t he Wi sconsi n 

Const i t ut i on,  const r i ct i ng t he doct r i ne and mi sr eadi ng t hi s 

cour t ' s  pr ecedent ,  especi al l y t he wel l - set t l ed l aw ar t i cul at ed 

i n Just  v.  Mar i net t e Count y,  56 Wi s.  2d 7,  201 N. W. 2d 761 

( 1972) .   Wi sconsi n' s l ong and r obust  hi st or y of  pr ot ect i ng t he 

publ i c t r ust  i s  wi del y acknowl edged and r espect ed.   The publ i c 

t r ust  doct r i ne i mposes on t he st at e,  as t r ust ee,  t he af f i r mat i ve 

dut y t o pr ot ect ,  pr eser ve,  and pr omot e t he publ i c ' s r i ght  t o 

Wi sconsi n' s wat er s.  

¶154 The maj or i t y opi ni on at t empt s t o under mi ne t hi s 

cour t ' s  pr ecedent ,  r echar act er i ze i t s hol di ngs,  and r ewr i t e 

hi st or y.   I nst ead of  l i mi t i ng i t sel f  t o addr essi ng onl y what  

must  be addr essed,  t he maj or i t y sei zes t hi s oppor t uni t y t o l i mi t  

t he publ i c t r ust  doct r i ne i n an unf or eseen way,  t r ansf or mi ng t he 

st at e' s af f i r mat i ve dut y t o pr ot ect  t he publ i c t r ust  i nt o a 

l egi s l at i ve choi ce.   I t  needl essl y unset t l es our  pr ecedent  and 

weakens t he publ i c t r ust  doct r i ne t hat  i s enshr i ned i n t he 

Wi sconsi n Const i t ut i on.   Thi s r epr esent s a s i gni f i cant  and 

di st ur bi ng shi f t  i n Wi sconsi n l aw.    

¶155 The maj or i t y al so er r s i n expandi ng t he t ype of  

evi dence t hat  t he Depar t ment  of  Nat ur al  Resour ces ( DNR)  must  

consi der  i n t hese cases.   A st r ai ght f or war d i nt er pr et at i on of  
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Wi s.  St at .  § 31. 02( 1)  woul d not  r equi r e t he DNR t o consi der  

secondar y or  i ndi r ect  economi c i mpact  when maki ng wat er  l evel  

det er mi nat i ons.   The economi c evi dence admi t t ed dur i ng t he t en-

day cont est ed case hear i ng was suf f i c i ent  t o di schar ge t he DNR' s 

dut y t o " pr ot ect  .  .  .  pr oper t y, "  and t he excl uded evi dence was 

not  r el evant  or  r equi r ed.   The DNR has a di f f i cul t  j ob t o do 

under  t hi s st at ut e,  and i n t hi s case,  t he DNR di d i t  wel l .   The 

deci s i ons of  t he DNR,  t he c i r cui t  cour t ,  and t he cour t  of  

appeal s each pr oper l y concl uded t hat  § 31. 02( 1)  does not  r equi r e 

consi der at i on of  such secondar y or  i ndi r ect  economi c i mpact .   

The f act  i s  t hat  t he DNR suf f i c i ent l y consi der ed t he pr ot ect i on 

of  pr oper t y,  and t her ef or e,  i t  was not  er r or  t o st r i ke t he 

secondar y or  i ndi r ect  economi c evi dence t hat  i t  st r uck.  

¶156 For  t hese r easons,  I  r espect f ul l y di ssent .  

I .  WI SCONSI N COURTS HAVE AGGRESSI VELY PROTECTED THE PUBLI C 
TRUST DOCTRI NE.  

¶157 To under st and t he si gni f i cance and t o see t he 

pot ent i al  i mpl i cat i ons of  t he maj or i t y ' s novel  i nt er pr et at i on of  

t he Just  case,  i t  i s  necessar y t o appr eci at e how set t l ed t he 

publ i c t r ust  doct r i ne has been i n Wi sconsi n unt i l  now.   Thi s 

cour t  hi ghl i ght ed t he const i t ut i onal  basi s of  t he publ i c t r ust  

doct r i ne i n Muench v.  Publ i c Ser vi ce Commi ssi on,  261 Wi s.  492,  

53 N. W. 2d 514,  af f ' d on r eh' g,  261 Wi s.  492,  55 N. W. 2d 40 

( 1952) .   I n t hat  case,  t he cour t  t r aced t he hi st or y of  t he 

publ i c t r ust  doct r i ne t o t he Nor t hwest  Or di nance of  1787.   

Muench,  261 Wi s.  at  499.   The l anguage f r om t he Nor t hwest  
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Or di nance of  1787 was t hen adopt ed by t he t er r i t or i al  

const i t ut i onal  convent i on i n 1848,  appr oved by an act  of  

Congr ess whi ch admi t t ed Wi sconsi n i nt o t he Uni on,  and 

i ncor por at ed i n t he Wi sconsi n Const i t ut i on as f ol l ows:  

The st at e shal l  have concur r ent  j ur i sdi ct i on on al l  
r i ver s and l akes bor der i ng on t hi s st at e so f ar  as 
such r i ver s or  l akes shal l  f or m a common boundar y t o 
t he st at e and any ot her  st at e or  t er r i t or y now or  
her eaf t er  t o be f or med,  and bounded by t he same;  and 
t he r i ver  Mi ssi ssi ppi  and t he navi gabl e wat er s l eadi ng 
i nt o t he Mi ssi ssi ppi  and St .  Lawr ence,  and t he 
car r y i ng pl aces bet ween t he same,  shal l  be common 
hi ghways and f or ever  f r ee,  as wel l  t o t he i nhabi t ant s 
of  t he st at e as t o t he c i t i zens of  t he Uni t ed St at es,  
wi t hout  any t ax,  i mpost  or  dut y t her ef or .  

Wi s.  Const .  ar t .  I X,  § 1.     

¶158 Ear l y on,  t hi s cour t  decl ar ed t hat  t he publ i c t r ust  

not  onl y r equi r ed pr eser vat i on of  t he t r ust ,  i t  al so r equi r ed 

pr omot i on of  i t .   Ci t y of  Mi l waukee v.  St at e,  193 Wi s.  423,  449,  

214 N. W.  820 ( 1927)  ( " The equi t abl e t i t l e t o t hese submer ged 

l ands vest s i n t he publ i c at  l ar ge,  whi l e t he l egal  t i t l e vest s 

i n t he st at e,  r est r i ct ed onl y by t he t r ust ,  and t he t r ust ,  bei ng 

bot h act i ve and admi ni st r at i ve,  r equi r es t he l awmaki ng body t o 

act  i n al l  cases wher e act i on i s  necessar y,  not  onl y t o pr eser ve 

t he t r ust ,  but  t o pr omot e i t . "  ( emphasi s added) ) .  

¶159 I n Di ana Shoot i ng Cl ub v.  Hust i ng,  t hi s cour t  

descr i bed t he s t at e' s r esponsi bi l i t i es under  t he publ i c t r ust  

doct r i ne:   

The wi sdom of  t he pol i cy whi ch,  i n t he or gani c l aws of  
our  st at e,  st eadf ast l y and car ef ul l y pr eser ved t o t he 
peopl e t he f ul l  and f r ee use of  publ i c wat er s cannot  
be quest i oned.  Nor  shoul d i t  be l i mi t ed or  cur t ai l ed 
by nar r ow const r uct i ons.  I t  shoul d be i nt er pr et ed i n 
t he br oad and benef i cent  spi r i t  t hat  gave r i se t o i t  
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i n or der  t hat  t he peopl e may f ul l y enj oy t he i nt ended 
benef i t s.  

Di ana Shoot i ng Cl ub,  156 Wi s.  261,  271,  145 N. W.  816 ( 1914)  

( emphasi s added) .    

¶160 The cour t  i n Muench adopt ed t he l anguage f r om Di ana 

Shoot i ng Cl ub and demonst r at ed t he gr owt h of  t he publ i c t r ust  

doct r i ne over  t i me by descr i bi ng i t s own hol di ng as " keepi ng 

wi t h t he t r end mani f est ed i n t he devel opment  of  t he l aw of  

navi gabl e wat er s i n t hi s st at e t o ext end t he r i ght s of  t he 

gener al  publ i c t o t he r ecr eat i onal  use of  t he wat er s i n t hi s 

st at e,  and t o pr ot ect  t he publ i c i n t he enj oyment  of  such 

r i ght s. "   Muench,  261 Wi s.  at  512.    

¶161 Thi s cour t  i n Just  v.  Mar i net t e Count y f ur t her  

i nt er pr et ed t he doct r i ne whi l e uphol di ng a shor el and zoni ng 

st at ut e enact ed pur suant  t o t he st at e' s publ i c t r ust  dut y.   The 

cour t  st at ed:   

The act i ve publ i c t r ust  dut y of  t he st at e of  Wi sconsi n 
i n r espect  t o navi gabl e wat er s r equi r es t he st at e not  
onl y t o pr omot e navi gat i on but  al so t o pr ot ect  and 
pr eser ve t hose wat er s f or  f i shi ng,  r ecr eat i on,  and 
sceni c beaut y.  To f ur t her  t hi s dut y,  t he l egi s l at ur e 
may del egat e aut hor i t y t o l ocal  uni t s of  t he 
gover nment ,  whi ch t he st at e di d by r equi r i ng count i es 
t o pass shor el and zoni ng or di nances.  

Just ,  56 Wi s.  2d at  18 ( emphasi s added)  ( c i t at i ons omi t t ed) .   

Thi s cour t  expl ai ned t hat  t he pur pose of  t he st at ut e at  i ssue i n 

t hat  case was t o " pr ot ect  navi gabl e wat er s and t he publ i c r i ght s 

t her ei n f r om t he degr adat i on and det er i or at i on whi ch r esul t s 

f r om uncont r ol l ed use and devel opment  of  shor el ands. "   I d.  at  

10.   We not ed t hat  t he st at ed pur pose of  t he shor el and 

r egul at i on pr ogr am i s t o " ai d i n t he f ul f i l l ment  of  t he st at e' s 



No.   2008AP1523. npc 

 

5 
 

r ol e as t r ust ee of  i t s  navi gabl e wat er s and t o pr omot e publ i c 

heal t h,  saf et y,  conveni ence and gener al  wel f ar e. "   I d.    

¶162 Si nce t hen t hi s cour t  has consi st ent l y r ei t er at ed t he 

pur pose and t he si gni f i cance of  t he publ i c t r ust  doct r i ne i n i t s 

cases.   For  exampl e,  Wi sconsi n' s Envi r onment al  Decade,  I nc.  v.  

DNR ( Envi r onment al  Decade 1978) ,  descr i bed t he dut i es of  t he 

st at e under  t he publ i c t r ust  as " not  onl y t o pr omot e navi gat i on 

but  al so t o pr ot ect  and pr eser ve i t s wat er s f or  f i shi ng,  

hunt i ng,  r ecr eat i on,  and sceni c beaut y. "   Envt l .  Decade 1978,  85 

Wi s.  2d 518,  526,  271 N. W. 2d 69 ( 1978) .   We descr i bed t he 

st at e' s r esponsi bi l i t y  as l ong- acknowl edged and hi ghl i ght ed t he 

l egi s l at ur e' s del egat i on of  wat er  management  t o t he DNR i n 

f ur t her ance of  " t he st at e' s af f i r mat i ve obl i gat i ons as t r ust ee. "    

I d.  at  526- 27.    

¶163  Recent l y,  t hi s cour t  r ei t er at ed t hese pr i nci pl es i n 

Lake Beul ah Management  Di st r i ct  v.  DNR,  hol di ng t hat  under  t he 

appl i cabl e st at ut es and t he publ i c t r ust  dut i es,  t he DNR can and 

must  consi der  whet her  an i nl and wel l  woul d har m wat er s of  t he 

st at e bef or e i ssui ng a per mi t  f or  t he wel l .   Lake Beul ah,  2011 

WI  54,  ¶3,  335 Wi s.  2d 47,  799 N. W. 2d 73.   Thi s cour t  expl ai ned 

j ur i spr udence on t he publ i c t r ust  doct r i ne:  

We r eaf f i r med t hi s maxi m i n Muench v.  Publ i c  Ser vi ce 
Commi ssi on i n our  exami nat i on of  t he hi st or y and 
evol ut i on of  t he publ i c t r ust  doct r i ne,  whi ch 
i ndi cat ed a " t r end t o ext end and pr ot ect  t he r i ght s of  
t he publ i c t o t he r ecr eat i onal  enj oyment  of  t he 
navi gabl e wat er s of  t he st at e. "  We have f ur t her  
expl ai ned,  " The t r ust  doct r i ne i s not  a nar r ow or  
cr abbed concept  of  l akes and st r eams. "   

I d. ,  ¶31 ( emphasi s added)  ( c i t at i ons omi t t ed) .  
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¶164 Our  cases demonst r at e t hat  t he scope of  t he publ i c 

t r ust  doct r i ne i s such t hat  t he st at e hol ds t i t l e t o t he l and 

bet ween t he or di nar y hi gh wat er  mar ks,  and st at e r egul at i on 

consi st ent  wi t h t he publ i c t r ust  doct r i ne ext ends t o sur r oundi ng 

ar eas.   The owner shi p of  l and was emphasi zed i n Di ana Shoot i ng 

Cl ub,  whi ch was a case about  t r espass.   I n t hat  case,  t her e was 

no t r espass because t he hunt er  was hunt i ng bet ween t he or di nar y 

hi gh wat er  mar ks,  l and t hat  was hel d i n t r ust  f or  t he publ i c.   

Di ana Shoot i ng Cl ub,  156 Wi s.  at  272.   I n cont r ast ,  r egul at i on 

consi st ent  wi t h t he publ i c t r ust  doct r i ne was at  i ssue i n Just  

because t he shor el and zoni ng st at ut e ext ended wel l  beyond t he 

or di nar y hi gh wat er  mar k,  and t he cour t  hel d t hat  i t  coul d be 

r egul at ed pur suant  t o t he publ i c t r ust  doct r i ne.   Just ,  56 Wi s.  

2d at  14,  17.    

¶165 I n f ur t her ance of  t he st at e' s t r ust ee 

r esponsi bi l i t i es,  t he l egi s l at ur e has enact ed st at ut es t o 

di schar ge i t s dut i es.   As t he cour t  expl ai ned i n Envi r onment al  

Decade 1978,  sever al  chapt er s of  t he Wi sconsi n st at ut es,  

i ncl udi ng Chapt er  31,  whi ch i s at  i ssue i n t hi s case,  wer e 

enact ed " [ i ] n f ur t her ance of  t he st at e' s af f i r mat i ve obl i gat i ons 

as t r ust ee of  navi gabl e wat er s. "    85 Wi s.  2d at  527.   We deal t  

wi t h a s i mi l ar  s i t uat i on i n t hi s cour t ' s  unani mous deci s i on i n 

Lake Beul ah,  wher e t he l egi s l at ur e had used a st at ut e t o 

i mpl ement  i t s publ i c t r ust  dut i es.   Thi s cour t  st at ed,  " [ W] e 

concl ude t hat ,  t hr ough Wi s.  St at .  §281. 11 and § 281. 12,  t he 

l egi s l at ur e has del egat ed t he St at e' s publ i c t r ust  dut i es t o t he 

DNR i n t he cont ext  of  i t s  r egul at i on of  hi gh capaci t y wel l s and 
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t hei r  pot ent i al  ef f ect  on navi gabl e wat er s such as Lake Beul ah. "   

Lake Beul ah,  335 Wi s.  2d 47,  ¶34 ( emphasi s added) .   That  

deci s i on deal t  wi t h non- navi gabl e wat er ,  and expl ai ned i t s 

r el at i onshi p t o t he publ i c t r ust  doct r i ne.   The st at ut es cr eat ed 

t o pr eser ve and pr omot e t he publ i c t r ust  doct r i ne al l owed t he 

r egul at i on of  non- navi gabl e wat er s because of  t he pot ent i al  

ef f ect s non- navi gabl e wat er s have on navi gabl e wat er s.  

I I .  THE MAJORI TY UNNECESSARI LY UNDERMI NES WELL- SETTLED LAW ON 
WI SCONSI N' S PUBLI C TRUST DOCTRI NE.  

¶166 The hear t  of  t he publ i c t r ust  doct r i ne l i es i n 

pr ot ect i ng,  pr eser vi ng,  and pr omot i ng t he publ i c ' s r i ght  t o 

Wi sconsi n' s wat er s,  and t hi s cour t  has v i gi l ant l y guar ded t hese 

r i ght s.   The publ i c t r ust  doct r i ne ent r ust s t o t he st at e t he 

dut y t o pr ot ect ,  pr eser ve,  and pr omot e t he publ i c t r ust .   The 

maj or i t y unt et her s our  const i t ut i onal  j ur i spr udence f r om i t s 

f oundat i on and at t empt s t o t r ansf or m 165 year s of  const i t ut i onal  

pr ecedent  i nt o a mer e l egi s l at i ve exer ci se of  t he st at e' s pol i ce 

power .   The ci t i zens of  Wi sconsi n may r i ght l y wonder  why t he 

maj or i t y i s l i mi t i ng t he pr ot ect i on of  Wi sconsi n' s wat er s and 

r eachi ng a const i t ut i onal  quest i on t hat  i s not  essent i al  t o i t s  

hol di ng.   I  r ef use t o unnecessar i l y  const r i ct  our  hol di ngs on 
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t hi s i mpor t ant  const i t ut i onal  doct r i ne,  especi al l y i n a case 

t hat  shoul d be deci ded on st at ut or y gr ounds. 1   

¶167 The cent r al  i ssue i n t hi s case i s one of  st at ut or y 

i nt er pr et at i on——namel y,  whet her  t he DNR can consi der  wet l ands 

above t he or di nar y hi gh wat er  mar k when det er mi ni ng wat er  l evel s 

under  Wi s.  St at .  § 31. 02( 1) .   Wi sconsi n St at .  § 31. 02( 1)  st at es 

i n r el evant  par t :  " The depar t ment ,  i n t he i nt er est  of  publ i c 

r i ght s i n navi gabl e wat er s or  t o pr omot e saf et y and pr ot ect  

l i f e,  heal t h and pr oper t y[ , ]  may r egul at e and cont r ol  t he l evel  

and f l ow of  wat er  i n al l  navi gabl e wat er s .  .  .  . "   Bot h t he 

maj or i t y and t he pet i t i oner  agr ee t hat  a s i mpl e r eadi ng of  

§ 31. 02( 1)  demonst r at es t hat  t he st at ut e al l ows f or  

consi der at i on of  pr i vat e wet l ands.   I n f act ,  t he maj or i t y 

                                                 
1 Two ot her  i ssues ar e deci ded by t he maj or i t y.   The f i r st  

i s  t he st andar d of  r evi ew.   The maj or i t y l ays out  t he 
appr opr i at e f r amewor k t o det er mi ne t he st andar d of  r evi ew.   I t  
t hen det er mi nes t hat  t he st andar d of  r evi ew her e shoul d be de 
novo r evi ew because i t  bel i eves t hat  t he DNR has not  
consi st ent l y i nt er pr et ed Wi s.  St at .  § 31. 02( 1)  and t hat  t he 
quest i on pr esent ed i s one of  t he scope of  t he DNR' s power .   
Maj or i t y op. ,  ¶¶58- 64.   Because I  woul d r each t he same r esul t  
under  any l evel  of  def er ence,  I  wi l l  not  addr ess t he maj or i t y ' s 
appl i cat i on of  t he of t - c i t ed r ul es f r om Raci ne Har l ey- Davi dson,  
I nc.  v.  St at e,  2006 WI  86,  292 Wi s.  2d 549,  717 N. W. 2d 184.   See 
al so Hi l t on ex r el .  Pages Homeowner s'  Ass' n v.  DNR,  2006 WI  84,  
293 Wi s.  2d 1,  717 N. W. 2d 166 ( di scussi ng t he st andar d of  r evi ew 
of  an agency deci s i on i n a case r el at ed t o t he publ i c t r ust  
doct r i ne) .   Even appl y i ng de novo r evi ew,  t he DNR' s 
i nt er pr et at i ons wer e r easonabl e and shoul d t her ef or e be 
af f i r med.    

The second i ssue deci ded by t he maj or i t y i s whet her  Wi s.  
St at .  § 281. 92 bar s t he DNR f r om consi der i ng wat er  qual i t y  
st andar ds f r om Wi s.  Admi n.  Code § NR 103 when maki ng i t s 
det er mi nat i on under  § 31. 02( 1) .   I  agr ee wi t h t he maj or i t y t hat  
Wi s.  St at .  § 281. 92 does not  bar  t he DNR f r om such a 
consi der at i on.  
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st at es:  " The Di st r i ct  acknowl edges t hat  ' pr i vat el y owned 

wet l ands ar e ent i t l ed t o consi der at i on as " pr oper t y"  t o be 

pr ot ect ed i n est abl i shi ng a wat er  l evel  or der . '   Ther e can be no 

di sput e t hat  t he DNR can ' consi der '  wat er  l evel  i mpact  on al l  

adj acent  pr oper t y under  Wi s.  St at .  § 31. 02( 1) . "   Maj or i t y op. ,  

¶109.   Because t hat  i nt er pr et at i on i s di sposi t i ve of  t he i ssue,  

I  woul d st op t he anal ysi s t her e.    

¶168 I nst ead,  t he maj or i t y r eaches t hat  concl usi on and t hen 

embar ks on a const i t ut i onal  anal ysi s i n whi ch i t  r eads t he par t  

of  t he st at ut e bef or e t he " or "  t o be a di r ect  enact ment  of  t he 

publ i c t r ust  doct r i ne and t he par t  af t er  t he " or "  as an exer ci se 

of  pol i ce power s.   Maj or i t y op. ,  ¶¶102- 103.   I t  specul at es as t o 

how t he st at ut e coul d have been wr i t t en so i t  " woul d be seen as 

a di r ect  enf or cement  mechani sm f or  t he publ i c t r ust  i n navi gabl e 

wat er s"  whi l e expl ai ni ng t hat  t he act ual  l anguage coul d not  be a 

di r ect  enf or cement  mechani sm.   Maj or i t y op. ,  ¶103.   The maj or i t y 

does not  c i t e any cases t hat  i nt er pr et  Wi s.  St at .  § 31. 02( 1)  t he 

way i t  does now,  and i t  i gnor es t he cases t hat  suggest  t hat  t he 

ent i r e st at ut e i s an embodi ment  of  t he publ i c t r ust  doct r i ne. 2  

Readi ng t he st at ut e as t he maj or i t y does at t empt s t o st r i p t he 

st at e,  t r ust ee of  t he publ i c t r ust  doct r i ne,  of  t he abi l i t y  t o 

r egul at e anyt hi ng t hat  i s not  bet ween t he or di nar y hi gh wat er  

mar ks pur suant  t o t he publ i c t r ust  doct r i ne.   The maj or i t y 

r eaches a const i t ut i onal  i ssue t hat  i t  i s  not  r equi r ed t o r each,  

                                                 
2 See di scussi on of  Wi sconsi n' s Envi r onment al  Decade,  I nc. ,  

v.  DNR ( Envi r onment al  Decade 1978) ,  85 Wi s.  2d 518,  271 N. W. 2d 
69 ( 1978)  and Lake Beul ah Management  Di st .  v.  DNR,  2011 WI  54,  
335 Wi s.  2d 47,  799 N. W. 2d 73,  at  ¶165.    
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and i t  engages i n a st r ai ned anal ysi s t o bol st er  i t s hol di ng.   

Bot h Wi s.  St at .  § 31. 02( 1)  and t he l ong- set t l ed publ i c t r ust  

doct r i ne suppor t  a consi der at i on of  t he i mpact  on wet l ands 

adj acent  t o Lake Koshkonong when r egul at i ng wat er  l evel s  

pur suant  t o t he publ i c t r ust  doct r i ne.  

¶169 To suppor t  i t s  hol di ng,  t he maj or i t y mi sconst r ues Just  

v.  Mar i net t e Count y.  The maj or i t y cal l s t he Just  case " a 

t ext book exampl e of  usi ng t he st at e' s pol i ce power  [ as opposed 

t o usi ng t he const i t ut i onal  publ i c t r ust  doct r i ne]  t o suppor t  

l egi s l at i on ' t o pr ot ect  navi gabl e wat er s and t he publ i c r i ght s  

t her ei n .  .  .  . ' "   Maj or i t y op. ,  ¶96.   The maj or i t y uses t hi s 

i nt er pr et at i on of  Just  t o expl ai n t hat  t he st at ut e at  i ssue 

her e,  § 31. 02( 1) ,  i s  onl y hal f  based on t he publ i c t r ust  

doct r i ne;  t he r est ,  as t he maj or i t y woul d have us bel i eve,  

der i ves onl y f r om t he st at e' s pol i ce power  and i s di sconnect ed 

f r om t he publ i c t r ust  doct r i ne.  3   

                                                 
3 Al t hough i t  does not  answer  why i t  mat t er s i n t hi s case,  

t he maj or i t y l eaves no doubt  about  t he s i gni f i cance of  i t s  novel  
i nt er pr et at i on of  t he Just  case,  namel y t hat  i t  changes t he ease 
wi t h whi ch t he l egi s l at ur e can modi f y r egul at i on and cr eat es a 
mor e l eni ent  l egal  st andar d f or  t hi s cour t  t o appl y when i t  
r evi ews such changes:  

The pol i ce power  i s pot ent ,  and l egi s l at i on gr ounded 
i n t he st at e' s pol i ce power  i s pr esumed const i t ut i onal  
and wi l l  be sust ai ned unl ess i t  i s  deemed 
unconst i t ut i onal  beyond a r easonabl e doubt .   
Nonet hel ess,  as Just  makes cl ear ,  t he di st i nct i on 
bet ween t he DNR' s const i t ut i onal l y based publ i c t r ust  
aut hor i t y and t he DNR' s pol i ce power - based st at ut or y 
aut hor i t y i s t hat  t he l at t er  i s  subj ect  t o 
const i t ut i onal  and st at ut or y pr ot ect i ons af f or ded t o 
pr oper t y,  may be modi f i ed f r om t i me t o t i me by t he 
l egi s l at ur e,  and r equi r es some bal anci ng of  compet i ng 
i nt er est s i n enf or cement .   



No.   2008AP1523. npc 

 

11 
 

¶170 The cl ear  l anguage of  Just  r ebut s t he maj or i t y ' s 

concl usi on t hat  i t  was onl y a pol i ce power  case. 4  The t hr ust  of  

                                                                                                                                                             
Maj or i t y op. ,  ¶101.   I n ot her  wor ds,  r i ght s t hat  ar e not  
pr ot ect ed by t he const i t ut i on ar e easi er  t o t ake away.   I n 
addi t i on,  t he maj or i t y ' s i nt er pr et at i on t r ansf or ms what  was an 
af f i r mat i ve dut y on t he st at e as t r ust ee i nt o a r i ght  t o 
r egul at e when t he l egi s l at ur e chooses t o do so,  al l owi ng t he 
st at e t o i gnor e i t s dut y wi t h r espect  t o t hi ngs t hat  i mpact  
navi gabl e wat er s but  ar e not  physi cal l y l ocat ed bet ween t he 
or di nar y hi gh wat er  mar ks.    

4 Schol ar shi p i nt er pr et i ng Just  suppor t s t he concl usi on t hat  
t hi s cour t  ext ended t he publ i c t r ust  doct r i ne t hr ough Just  t o 
al l ow f or  r egul at i on above t he or di nar y hi gh wat er  mar k.   See,  
e. g. ,  Mel i ssa K.  Scanl an,  I mpl ement i ng t he Publ i c Tr ust  
Doct r i ne:  A Lakesi de Vi ew i nt o t he Tr ust ees'  Wor l d,  39 Ecol ogy 
L. Q.  123,  138 ( 2012)  ( expl ai ni ng t hat  " [ a] s sci ent i f i c  knowl edge 
about  t he i nt er connect edness of  hydr ol ogy has i ncr eased,  cour t s  
and t he l egi s l at ur e have expanded t he publ i c t r ust  doct r i ne t o 
cover  act i v i t i es on shor el ands,  wet l ands,  nonnavi gabl e wat er s,  
and gr oundwat er  adj acent  t o navi gabl e wat er s. " ) ;  Ri char d M.  
Fr ank,  The Publ i c Tr ust  Doct r i ne:  Assessi ng I t s Recent  Past  & 
Char t i ng I t s Fut ur e,  45 U. C.  Davi s L.  Rev.  665,  668 ( 2012)  
( " [ I ] n a cont r over si al  1972 deci s i on,  t he Wi sconsi n Supr eme 
Cour t  expr essl y [ hel d]  t hat  t he publ i c t r ust  doct r i ne coul d be 
asser t ed t o bar  t he f i l l i ng of  pr i vat el y- owned wet l ands,  i n 
or der  t o pr eser ve t hose wet l ands i n t hei r  nat ur al  condi t i on. " ) ;  
Jason J.  Czar nezki ,  Envi r onment al i sm and t he Wi sconsi n 
Const i t ut i on,  90 Mar q.  L.  Rev.  465,  470,  494 ( 2007)  ( r ef er enci ng 
Just  t o suppor t  a st at ement  t hat  t he const i t ut i onal i t y of  
shor el and and wet l and pr ot ect i on v i a zoni ng or di nances was 
uphel d under  t he publ i c t r ust  doct r i ne and ci t i ng Just  i n 
concl udi ng t hat  " t he const i t ut i on mi ght  t ext ual l y embr ace t he 
not i on t hat  pr i vat e pr oper t y owner s do not  have i nher ent  r i ght s 
t o change t he ' essent i al  nat ur al  char act er  of  t hei r  l and'  f or  
devel opment  pur poses. " ) .  
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t he Just  opi ni on showed t hat  t he cour t  bel i eved i t  was r el y i ng 

on t he publ i c t r ust  doct r i ne.   The cour t  expl i c i t l y  hel d t hat  

l and above t he or di nar y hi gh wat er  mar k i s subj ect  t o t he publ i c  

t r ust  doct r i ne.   Just ,  56 Wi s.  2d at  18- 19 ( " Lands adj acent  t o 

or  near  navi gabl e wat er s exi st  i n a speci al  r el at i onshi p t o t he 

st at e.   They have been hel d subj ect  t o speci al  t axat i on and ar e 

subj ect  t o t he st at e publ i c t r ust  power s .  .  .  . "  ( emphasi s 

added)  ( c i t at i ons omi t t ed) ) .  

¶171 I n an at t empt  t o c i r cumvent  t he c l ear  l anguage of  t he 

Just  case,  t he maj or i t y makes a c i r cul ar  ar gument .   The maj or i t y 

i mpor t s i t s concl usi on f r om ear l i er  i n t he opi ni on——t hat  t he 

publ i c t r ust  does not  ext end beyond t he or di nar y hi gh wat er  

                                                                                                                                                             
See al so Paul  G.  Kent  & Tamar a A.  Dudi ak,  Wi sconsi n Wat er  

Law:  A Gui de t o Wat er  Ri ght s and Regul at i ons 1,  12 ( 2d ed.  
2001) ,  ht t p: / / l ear ni ngst or e. uwex. edu/ asset s/ pdf s/ g3622. pdf  
( st at i ng t hat  " because of  t he i mpor t ance of  publ i c t r ust ,  t he 
cour t s have used t he publ i c t r ust  doct r i ne as a j ust i f i cat i on 
f or  r egul at i on of  shor el and and wet l and ar eas adj acent  t o 
nat ur al  navi gabl e wat er s on t he t heor y t hat  such r egul at i on i s 
necessar y t o pr ot ect  publ i c t r ust  wat er s and t o ensur e t he r i ght  
of  t he publ i c t o access t hose wat er s. "  ( c i t at i on omi t t ed) ) ;  
Mel i ssa K.  Scanl an,  The Evol ut i on of  t he Publ i c Tr ust  Doct r i ne 
and t he Degr adat i on of  Tr ust  Resour ces:  Cour t s ,  Tr ust ees and 
Pol i t i cal  Power  i n Wi sconsi n,  27 Ecol ogy L. Q.  135,  165 ( 2000)  
( c i t i ng Just  i n a sect i on ent i t l ed " Cases i n Whi ch Tr ust ees 
Act ed t o Fur t her  t he Tr ust " ) ;  Pat r i ck O.  Dunphy,  The Publ i c 
Tr ust  Doct r i ne,  59 Mar q.  L.  Rev.  787,  807 ( 1976)  ( expl ai ni ng 
Just ,  " The st r ong publ i c t r ust  doct r i ne i n Wi sconsi n may have 
been t he most  s i gni f i cant  r eason f or  t he cour t ’ s i ni t i at i ve.  .  .  
.  By r ecogni z i ng t he i nt er r el at i onshi p of  t he l and and t he wat er  
and ext endi ng t he t r ust  t o shor el ands,  t he cour t  has added a new 
di mensi on t o t he t r ust . " )   
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mar k——and appl i es i t  t o suppor t  i t s  subsequent  concl usi on. 5  

Regar di ng Just ,  i t  s t at es:  

I f  t her e i s any quest i on t hat  t he cour t  was not  
r el y i ng on t he publ i c t r ust  doct r i ne t o sust ai n t he 
shor el and zoni ng or di nance and i t s aut hor i z i ng 
l egi s l at i on,  t he cour t  not ed t hat  t he Mar i net t e Count y 
or di nance appl i ed t o " l ands wi t hi n 1, 000 f eet  of  t he 
nor mal  hi gh- wat er  el evat i on of  navi gabl e l akes,  ponds,  
or  f l owages and 300 f eet  f r om a navi gabl e r i ver  or  
st r eam. "   These di mensi ons f ar  exceed t he geogr aphi c 
l i mi t at i ons of  publ i c t r ust  j ur i sdi ct i on.  

Maj or i t y op. ,  ¶100 ( c i t at i on omi t t ed) .   The maj or i t y ' s onl y 

appar ent  suppor t  f or  i t s  concl us i on about  t he di mensi ons of  t he 

publ i c t r ust  j ur i sdi ct i on comes f r om i t s own ear l i er  anal ysi s.   

The Just  case est abl i shes t he opposi t e concl usi on——t hat  t he DNR 

pur suant  t o t he publ i c t r ust  doct r i ne may consi der  t he i mpact  on 

l and above t he or di nar y hi gh wat er  mar k.   

¶172 Not  onl y does an appr opr i at e i nt er pr et at i on of  Just  

r ebut  t he maj or i t y ' s concl usi ons,  t hi s cour t  has r epeat edl y 

i nt er pr et ed t he publ i c t r ust  doct r i ne mor e br oadl y t han t he 

maj or i t y does t oday,  and t her e i s no compel l i ng r eason pr esent ed 

i n t hi s case t o change t hat  i nt er pr et at i on.   See supr a,  ¶¶161-

165.   The case l aw i ndi cat es t hat  t he st at e has t he power  t o 

r egul at e l ands beyond t he or di nar y hi gh wat er  mar k i n 

di schar gi ng t he dut i es ent r ust ed t o i t  under  t he publ i c t r ust  

doct r i ne.   See,  e. g. ,  Lake Beul ah,  335 Wi s.  2d 47,  ¶34.   

Li kewi se,  t he cases demonst r at e t hat  t he l egi s l at ur e has an 

                                                 
5 For  an expl anat i on of  why t he maj or i t y mi st akenl y bel i eves 

t hat  t he publ i c t r ust  doct r i ne cannot  ext end beyond t he or di nar y 
hi gh wat er  mar ks,  see i nf r a,  ¶172.    
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af f i r mat i ve dut y as t r ust ee t o pr ot ect  and pr omot e t he publ i c 

t r ust .   See,  e. g. ,  Ci t y of  Mi l waukee,  193 Wi s.  at  449.    

¶173 One expl anat i on f or  t he maj or i t y ' s puzzl i ng hol di ng i s 

t hat  i t  appear s t o conf use t he concept s of  owner shi p of  ( or  

t i t l e t o)  t he l and wi t h r egul at i on pur suant  t o t he publ i c t r ust  

doct r i ne.  I n t he cases t he maj or i t y c i t es t o suppor t  i t s  

posi t i on t hat  publ i c t r ust  j ur i sdi ct i on i s conf i ned t o l i mi t ed 

geogr aphi c ar eas,  t he i dea of  owner shi p of  t he l and was 

par amount ,  but  her e,  owner shi p of  t he pr i vat e wet l ands i s not  at  

i ssue. 6  The i ssue i s onl y whet her  t he DNR has t he aut hor i t y  

under  t he publ i c t r ust  doct r i ne t o consi der  t he i mpact  on t hose 

adj acent  wet l ands consi st ent  wi t h i t s dut i es under  t he publ i c 

t r ust  doct r i ne.   Af t er  c i t i ng cases i t  bel i eves suppor t  i t s  

pr oposi t i on t hat  t he publ i c t r ust  doct r i ne i s l i mi t ed t o wat er  

bet ween t he or di nar y hi gh wat er  mar ks,  t he maj or i t y expl ai ns t he 

pr obl em i t  sees:  

Cont empl at i ng t he quest i on of  owner shi p i s i mpor t ant  
because t he publ i c t r ust  doct r i ne i mpl i cat es st at e 
owner shi p or  v i r t ual  st at e owner shi p——by vi r t ue of  i t s  
t r ust  r esponsi bi l i t y——of  l and under  navi gabl e wat er s.   
I f  t he publ i c t r ust  wer e ext ended t o cover  wet l ands 
t hat  ar e not  navi gabl e,  i t  woul d cr eat e s i gni f i cant  
new quest i ons about  owner shi p of  and t r espass on 
pr i vat e l and,  and i t  woul d be di f f i cul t  t o cabi n 
expansi on of  t he st at e' s new const i t ut i onal l y based 
j ur i sdi ct i on over  pr i vat e l and.    

                                                 
6 See,  e. g. ,  Di ana Shoot i ng Cl ub v.  Hust i ng,  156 Wi s.  261,  

272,  145 N. W.  816 ( 1914)  ( hol di ng t hat  no t r espass occur r ed 
because t he hunt er  was l ocat ed bet ween t he or di nar y hi gh wat er  
mar ks,  pr oper t y whi ch was l and hel d i n t r ust  f or  t he publ i c 
pur suant  t o t he publ i c t r ust  doct r i ne) .    
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Maj or i t y op. ,  ¶84.   The quot at i on f r om t he maj or i t y demonst r at es 

i t s mi sunder st andi ng of  t he ar gument  of  t he DNR.   The DNR i n 

t hi s case was not  asser t i ng t hat  t he publ i c t r ust  doct r i ne gi ves 

t he st at e owner shi p of  t he pr i vat e wet l ands;  r at her  i t  ar gues 

t hat  t he publ i c t r ust  doct r i ne al l ows t he DNR t o consi der  t he 

i mpact  on t he wet l ands when det er mi ni ng wat er  l evel s.   I t  quot es 

t he Just  cour t ' s  st at ement  t hat  " [ l ] ands adj acent  t o or  near  

navi gabl e wat er s .  .  .  ar e subj ect  t o t he st at e publ i c t r ust  

power s"  and emphasi zes t he Just  deci s i on' s r ef er ence t o t he 

wet l ands " adj acent  t o"  not  " wi t hi n"  navi gabl e wat er s.  

¶174 Al l owi ng t he t r ust ee t o di schar ge i t s publ i c t r ust  

dut i es by consi der i ng t hi ngs t hat  af f ect  navi gabl e wat er s i s  

consi st ent  wi t h our  pr ecedent .   I f  i t  coul d not ,  how t hen woul d 

t he st at e di schar ge i t s ext ensi ve dut i es " not  onl y t o pr omot e 

navi gat i on but  al so t o pr ot ect  and pr eser ve i t s wat er s f or  

f i shi ng,  hunt i ng,  r ecr eat i on,  and sceni c beaut y" ?  Envt l .  Decade 

1978,  85 Wi s.  2d at  526 ( c i t at i ons omi t t ed) .   Ther ef or e,  t he DNR 

di d not  er r  i n r el y i ng on i t s publ i c t r ust  power  t o consi der  t he 

i mpact  of  r ai s i ng t he wat er  l evel s on adj acent  pr i vat e wet l ands 

even when t he wet l ands ar e above t he or di nar y hi gh wat er  mar k.   

The concl usi on t he maj or i t y r eaches i s a novel  i nt er pr et at i on 

t hat  cannot  be squar ed wi t h t he ext ensi ve publ i c t r ust  doct r i ne 

case l aw.    

I I I .  THE " PROTECT .  .  .  PROPERTY"  ELEMENT OF WI S.  STAT.  
§ 31. 02( 1)  DOES NOT REQUI RE ADMI SSI ON OF THE STRI CKEN 

EVI DENCE.   
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¶175 Despi t e acknowl edgi ng t hat  t he deci s i on adopt ed by t he 

DNR was " met i cul ous [ and]  compr ehensi ve, "  t he maj or i t y r ever ses,  

hol di ng t hat  t he DNR was r equi r ed t o consi der  addi t i onal  

evi dence on t he secondar y or  i ndi r ect  economi c i mpact s of  

r ai s i ng t he wat er  l evel  when maki ng i t s det er mi nat i on under  Wi s.  

St at .  § 31. 02( 1) . 7  Because I  do not  bel i eve t he st at ut e r equi r es 

t he DNR t o consi der  t he evi dence t hat  was st r i cken t o di schar ge 

i t s dut y t o " pr ot ect  .  .  .  pr oper t y, "  I  di ssent .  

¶176 Dur i ng t he t en- day cont est ed case hear i ng,  a 

s i gni f i cant  amount  of  evi dence was hear d.   The par t i es pr esent ed 

t est i mony and ot her  evi dence r el at ed t o t he economi c i mpact  of  

t he change i n t he wat er  l evel ,  i ncl udi ng t est i mony on t he 

i mpl i cat i ons f or  navi gat i on,  i nf or mat i on about  t he i mpact  on use 

and enj oyment  of  r i par i an pr oper t y by r i par i an owner s,  i mpact  on 

f i sh and f owl ,  and i nf or mat i on about  t he i mpact  on nat ur al  

beaut y and r ecr eat i on.   Some evi dence was l at er  st r i cken f r om 

t he r ecor d on t he gr ounds t hat  t he " [ s] econdar y or  i ndi r ect  

economi c i mpact s of  a wat er  l evel  det er mi nat i on do not  bear  on 

t he st at ut or y st andar d set  f or t h i n sect i on 31. 02( 1) . "   The 

st r i cken evi dence i ncl uded t est i mony and exhi bi t s f r om exper t s 

who t est i f i ed as t o t he pot ent i al  economi c ef f ect s of  t he wat er  

l evel  det er mi nat i on on r esi dent i al  pr oper t y val ues,  busi ness 

i ncomes,  and t ax r evenues.   However ,  t he DNR' s deci s i on 

                                                 
7 The maj or i t y hol ds:  " We f i nd t hat  hi st or y,  pur pose,  

pr ecedent ,  and t he DNR' s past  pr act i ce suppor t  a br oad 
i nt er pr et at i on of  t he phr ase ' pr ot ect  .  .  .  pr oper t y '  so t hat  
t he DNR i s not  l i mi t ed t o consi der at i on of  hydr ol ogi c damage t o 
r eal  pr oper t y and r i par i an r i ght s when maki ng a wat er  l evel  
det er mi nat i on under  Wi s.  St at .  § 31. 02( 1) . "   Maj or i t y op. ,  ¶132.    
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speci f i cal l y not ed i t s consi der at i on of  r i par i an pr oper t y 

owner ' s i nt er est s i n t hei r  pr oper t y:   

The di mi ni shed ease of  access exper i enced by many 
r i par i ans and t hei r  desi r e f or  hi gher  wat er  l evel s,  
r ef l ect s t hei r  di mi ni shed ut i l i t y  and enj oyment  of  
t hei r  pr oper t y,  whi ch doubt l ess r educes t he val ue of  
t hat  pr oper t y t o t hem.   Thi s di mi ni shed ut i l i t y  and 
enj oyment  of  t he pr oper t y,  and t he expect at i on t hat  
hi gher  wat er  woul d enhance t he ut i l i t y  and enj oyment  
of  r i par i an pr oper t y,  has been consi der ed and wei ghed 
under  t he st andar ds of  Wi s.  St at .  § 31. 02( 1) .  

( Emphasi s added) .    

¶177 As expl ai ned above,  Wi s.  St at .  § 31. 02( 1)  st at es:   

" The depar t ment ,  i n t he i nt er est  of  publ i c r i ght s i n navi gabl e 

wat er s or  t o pr omot e saf et y and pr ot ect  l i f e,  heal t h and 

pr oper t y[ , ]  may r egul at e and cont r ol  t he l evel  and f l ow of  wat er  

i n al l  navi gabl e wat er s .  .  .  . "   Wi s.  St at .  § 31. 02( 1)  

( emphasi s added) .   The maj or i t y f ocuses on " pr ot ect  .  .  .  

pr oper t y"  and i nt er pr et s i t  t o mean t hat  st r i k i ng t he secondar y 

or  i ndi r ect  economi c i mpact  evi dence const i t ut ed r ever si bl e 

er r or .   The mor e r easonabl e i nt er pr et at i on of  t he st at ut e,  as 

demonst r at ed by t he quot at i on set  f or t h above,  i s t hat  t he DNR 

suf f i c i ent l y consi der ed t he pr ot ect i on of  pr oper t y when maki ng 

i t s det er mi nat i on under  Wi s.  St at .  § 31. 02( 1) .    

¶178 I n ot her  st at ut es t hat  t he DNR admi ni st er s,  t he 

l egi s l at ur e has speci f i cal l y i ncl uded l anguage about  such 

economi c i mpact ,  wher eas i n § 31. 02( 1)  t he l egi s l at ur e has not  

s i gnal ed t hat  t he DNR must  consi der  such secondar y or  i ndi r ect  

economi c i mpact .   For  exampl e,  Wi s.  St at .  § 30. 195( 2) ( c) 2 

r equi r es consi der at i on of  whet her  t he pr oposed change " wi l l  

i mpr ove t he economi c or  aest het i c val ue of  t he appl i cant ' s 
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l and. "   Wi sconsi n St at .  § 285. 01( 12)  r equi r es t he DNR t o 

consi der  " ener gy,  economi c and envi r onment al  i mpact s and ot her  

cost s"  t o det er mi ne ai r - pol l ut i on r egul at i on.   The DNR' s 

per mi t t i ng pr ocess f or  dams under  Wi s.  St at .  § 31. 06( 3) ( b)  l ooks 

at  whet her  t he pr oposal  i s  " i n t he publ i c i nt er est ,  consi der i ng 

ecol ogi cal ,  aest het i c,  economi c and r ecr eat i onal  val ues. "   None 

of  t hi s l anguage i s pr esent  i n Wi s.  St at .  § 31. 02( 1) .   I f  t he 

l egi s l at ur e i nt ended t hat  t he DNR must  consi der  such secondar y 

or  i ndi r ect  economi c i mpact ,  t he l egi s l at ur e woul d have dr af t ed 

t he st at ut e t o s i gnal  such a r equi r ement . 8   

¶179 As t he cour t  of  appeal s apt l y obser ved,  t he Di st r i ct ' s  

i nt er pr et at i on,  now adopt ed by t he maj or i t y,  has no l ogi cal  

st oppi ng poi nt .   Rock- Koshkonong Lake Di st .  v.  DNR,  2011 WI  App 

115,  ¶43,  336 Wi s.  2d 677,  803 N. W. 2d 853.   I f  i t  i s  r ever si bl e 

er r or  not  t o consi der  t hi s t ype of  secondar y or  i ndi r ect  

economi c i mpact ,  what  evi dence i s t he f act - f i nder ,  i n i t s 

di scr et i on,  al l owed t o excl ude?  The cour t  of  appeal s expl ai ned 

t hi s pr obl em:  

For  exampl e,  i t  i s  uncl ear  under  t he Di st r i ct ' s  
const r uct i on whet her  t he DNR' s consi der at i on of  
economi c ef f ect s on r eal  pr oper t y woul d be l i mi t ed t o 
pr oper t y val ues of  r i par i an owner s or  woul d al so 
i ncl ude t he val ues of  adj acent  or  ar ea pr oper t i es not  
s i t uat ed di r ect l y on t he l ake.   Si mi l ar l y,  i f  t he DNR 
wer e r equi r ed t o consi der  r evenues of  busi nesses 
di r ect l y l i nked t o l ake r ecr eat i onal  act i v i t i es,  l i ke 

                                                 
8 Fur t her  suppor t  f or  t hi s pr oposi t i on i s f ound i n t he 

maj or i t y ' s expl anat i on of  zoni ng or di nances whi ch expl i c i t l y  
r equi r e a consi der at i on of  t he " t ax base"  when maki ng zoni ng 
deci s i ons.  Maj or i t y op. ,  ¶141.  Wi sconsi n St at .  § 31. 02( 1)  
cont ai ns no such l anguage evi nci ng t he l egi s l at ur e' s i nt ent  t hat  
t he DNR consi der  secondar y or  i ndi r ect  economi c evi dence.  
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mar i nas and bai t  shops,  woul d i t  al so be r equi r ed t o 
consi der  r evenues of  busi nesses wi t h l ess di r ect  l i nks 
t o use of  navi gabl e wat er s,  such as gas st at i ons and 
conveni ence st or es? 

I d. ,  ¶43.   The maj or i t y ' s i nt er pr et at i on of  t hi s st at ut e adds an 

unnecessar y l ayer  of  conf usi on f or  t he DNR when r evi ewi ng t hese 

cases.      

¶180 I nst ead of  appl y i ng t he gover ni ng st at ut e or  t hi s 

cour t ' s  i nt er pr et at i on of  s i mi l ar  st at ut es,  t he maj or i t y r el i es 

on l anguage f r om Rai l r oad Commi ssi on cases f r om t he ear l y 1900s 

t o suppor t  i t s  concl usi on t hat  t he l egi s l at ur e i n 1915 di d not  

i nt end t o excl ude r i par i an r i ght s f r om consi der at i on i n Wi s.  

St at .  § 31. 02( 1) ,  and t hat  t her ef or e,  i t  was r ever si bl e er r or  t o 

excl ude evi dence of  such secondar y or  i ndi r ect  economi c i mpact  

t o wat er  l evel  changes. 9  The l anguage i n t hese Rai l r oad 

Commi ssi on deci s i ons,  on cl oser  exami nat i on,  suppor t s t he DNR' s 

posi t i on t hat  t he dut y t o pr ot ect  pr oper t y r equi r es 

consi der at i on of  onl y physi cal  i mpact s on pr oper t y.   The 

                                                 
9 The maj or i t y al so r el i es on a l egi s l at i ve r epor t  f r om 

1910,  Repor t  of  t he Comm.  on Wat er  Power s,  For est r y,  and 
Dr ai nage of  t he Wi s.  Leg.  1910,  49t h Leg. ,  whi ch expl ai ned t hat  
l and near  t he shor es of  l akes was becomi ng ver y val uabl e.   See 
maj or i t y op. ,  ¶135.   The maj or i t y t hen st at es:  " I n l i ght  of  t he 
l egi s l at i ve r epor t s gi v i ng r i se t o t he Wat er  Power s Act  
cont ai ni ng t he ' pr ot ect  .  .  .   pr oper t y '  l anguage of  Wi s.  St at .  
§ 31. 02( 1) ,  one can r easonabl y  i nf er  t hat  r i par i an r esi dent i al  
pr oper t y and l ake- based busi nesses wer e pr i me consi der at i ons f or  
pr ot ect i ng pr oper t y. "   I d. ,  ¶136.   The maj or i t y f ai l s  t o connect  
t he obser vat i ons i n t he l egi s l at i ve r epor t  wi t h i t s " r easonabl e 
i nf er ence. "   One coul d j ust  as r easonabl y i nf er  t hat  pr ot ect i on 
f r om physi cal  damage t o l akeshor e pr oper t y  was t he pr i me 
consi der at i on f or  i ncl udi ng l anguage about  pr ot ect i ng pr oper t y 
i n t he st at ut e and t hat  t he l egi s l at ur e di d not  expect  t he 
Rai l r oad Commi ssi on t o consi der  such secondar y or  i ndi r ect  
economi c i mpact  f r om changi ng wat er  l evel s.  
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maj or i t y f i nds i t s suppor t ,  i n one case,  by f ocusi ng on what  t he 

Rai l r oad Commi ssi on di d not  say—whi ch i s dubi ous suppor t  at  

best .   I t  f i nds i t s suppor t  i n t he second case by f ocusi ng on a 

passi ng r ef er ence t o pr i vat e devel opment ,  whi l e not  

acknowl edgi ng t he act ual  basi s gi ven by t he Rai l r oad Commi ssi on 

f or  i t s hol di ng—whi ch cl ear l y f ocuses on t he pot ent i al  f or  

shor el i ne and pr oper t y " t o be dest r oyed. "  

¶181 The f i r st  of  t he Rai l r oad Commi ssi on cases on whi ch 

t he maj or i t y r el i es,  Town of  Bear  Lake v.  Wi sconsi n- Mi nnesot a 

Li ght  & Power  Co. ,  16 W. R. C. R.  710 ( 1915) ,  i nvol ved a di sput e 

over  t he wat er  l evel  mai nt ai ned by a dam and t hat  l evel ' s 

physi cal  i mpact  on sur r oundi ng l and.   The Rai l r oad Commi ssi on 

st at ed:  " [ t ] hi s l evel  wi l l  not  endanger  l i f e or  heal t h .  .  .   

[ i ] t  wi l l ,  however ,  af f ect  pr oper t y and over f l ow a l ar ge acr eage 

of  l and .  .  .  . "   I d.  at  716.   The maj or i t y expl ai ns t hat  t he 

Rai l r oad Commi ssi on' s deci s i on " di d not  expl i c i t l y  l i mi t  t he 

pr ot ect i on of  pr oper t y t o onl y di r ect  physi cal  i mpact s. "   

Maj or i t y op. ,  ¶137.   The absence of  an expl i c i t  l i mi t at i on i s 

not  evi dence t hat  t he st at ut e r equi r es consi der at i on of  such 

secondar y or  i ndi r ect  economi c i mpact ;  i t  i s  t he nat ur al  r esul t  

of  t he f act  t hat  Bear  Lake was about  physi cal  f l oodi ng of  

pr oper t y.    

¶182 The ot her  Rai l r oad Commi ssi on case,  I n r e Det er mi ni ng 

t he Hi gh Wat er  Mar k t o be Est abl i shed on t he Rest  Lake Reser voi r  

Oper at ed by t he Chi ppewa and Fl ambeau I mpr ovement  Co. ,  16 

W. R. C. R.  727,  731 ( 1915) ,  consi der ed Rest  Lake' s wat er  l evel ,  

and l i ke t he Bear  Lake deci s i on,  i nvol ved sever e physi cal  damage 
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t o pr oper t y.   The Chi ppewa & Fl ambeau I mpr ovement  Company 

r equest ed per mi ssi on f r om t he Rai l r oad Commi ssi on t o adopt  

cer t ai n hi gh and l ow wat er  mar ks,  but  pr oper t y owner s v i gor ousl y 

pr ot est ed——ar gui ng t hat  t he wi de var i at i on i n wat er  l evel s 

negat i vel y af f ect ed t hei r  pr oper t y.   I d.  at  731.   The Rai l r oad 

Commi ssi on agr eed wi t h pr oper t y  owner s t hat  t he " di sast r ous 

ef f ect s upon shor e pr oper t y ar e onl y t oo pl ai nl y v i s i bl e"  f r om 

such a gr eat  var i at i on i n t he wat er  l evel .   I d.  at  734.   I t  

descr i bed t he consequences as f ol l ows:   

Banks ar e l i ned wi t h dead t r ees,  l ogs,  r ocks and 
debr i s i n an ef f or t  t o pr event  t he shor e l i nes f r om 
bei ng obl i t er at ed.  .  .  .   When t he banks gi ve away 
l ar ge t r ees f al l  i nt o t he wat er .   I n one i nst ance,  
t hi r t y l ar ge gr een t i mber  t r ees wer e count ed l y i ng i n 
t he l ake wher e t he shor e had been t aken away t hi s 
year .  .  .  .    I n pl aces t he ol d shor e l i nes have 
di sappear ed .  .  .  .   The gr adual  di sappear ance of  what  
ar e now i s l ands was f ul l y shown by t he t est i mony.   

I d.   Whi l e t he Rai l r oad Commi ssi on br i ef l y ment i oned t hat  l ar ge 

sums of  money wer e used t o i mpr ove pr i vat e homes al ong t he l ake,  

i t s ul t i mat e r eason f or  pr ot ect i ng t hi s pr oper t y was concer n f or  

pot ent i al  physi cal  damage r at her  t han secondar y or  i ndi r ect  

economi c i mpact .   I n denyi ng t he pet i t i on,  t he Rai l r oad 

Commi ssi on f ound,  " [ t ] he ef f ect  of  [ t he pr oposed wat er  l evel ]  

wi l l  be t o gi ve a ver y wi de var i at i on i n l evel s,  t endi ng t o 

dest r oy t he shor e l i ne and pr oper t y ar ound t he l akes. "   I d.  at  

738 ( emphasi s added) .   Nei t her  of  t hese cases suppor t s t he 

maj or i t y ' s concl usi on about  t he l egi s l at i ve i nt ent  i n 1915.     

 ¶183 Fur t her ,  t he maj or i t y mi ni mi zes t hi s cour t ' s  past  

i nt er pr et at i on of  s i mi l ar  st at ut or y l anguage,  whi ch has 

expl i c i t l y  l i mi t ed i t s r eadi ng t o a nar r ow i nt er pr et at i on of  t he 
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l anguage.   I n Ci t y of  New Li sbon v.  Har ebo,  t hi s Cour t  hel d t hat  

a dam may " endanger  pr oper t y"  when " by r eason of  i t s  l ocat i on,  

or  manner  of  const r uct i on,  or  t he char act er  of  t he soi l  upon 

whi ch i t  i s  bui l t  .  .  .  i t  [ woul d]  t end t o f l ood ci t i es or  

v i l l ages or  [ woul d be]  l i kel y t o gi ve way and cr eat e havoc and 

dest r uct i on bel ow t he dam .  .  .  . "   New Li sbon,  224 Wi s.  66,  73,  

271 N. W.  659 ( 1937) .   We made sur e t o poi nt  out  t hat  " we ar e of  

t he opi ni on t hat  t hi s i s as much as t he sect i on can be hel d t o 

mean. "   I d.   Thus,  t hi s cour t  expr essl y l i mi t ed t he const r uct i on 

of  " endanger  pr oper t y, "  and concl uded t hat  a dam woul d not  

endanger  pr oper t y i f  i nj ur y t o t he pr oper t y r esul t ed f r om 

" nor mal  f l owage by t he or di nar y oper at i on of  t he dam. "   I d.   The 

cour t ' s  nar r ow r eadi ng of  " endanger  pr oper t y"  as appl y i ng t o 

onl y physi cal  damage and hydr ol ogi c event s suppor t s a l i mi t ed 

r eadi ng of  " pr ot ect  .  .  .  pr oper t y"  i n Wi s.  St at .  § 31. 02. 10    

¶184 I t  i s  i l l ogi cal  and cont r ar y t o t he pl ai n meani ng of  

t he st at ut e t o hol d,  as t he maj or i t y does,  t hat  l anguage 

r ef er r i ng t o " pr ot ect [ i ng]  l i f e,  heal t h and pr oper t y"  r equi r es 

t he DNR t o consi der  such secondar y or  i ndi r ect  economi c i mpact s.   

                                                 
10 Anot her  case t hat  pr ovi des suppor t  f or  t he concl usi on 

t hat  such secondar y or  i ndi r ect  economi c i mpact  i s not  r equi r ed 
t o be consi der ed i s Wi sconsi n' s  Envi r onment al  Decade,  I nc. ,  v.  
DNR ( Envi r onment al  Decade 1983) ,  115 Wi s.  2d 381,  340 N. W. 2d 722 
( 1983) .   I n Envi r onment al  Decade 1983,  t hi s cour t  hel d t hat  t he 
DNR di d not  need t o consi der  soci oeconomi c i mpact  i n det er mi ni ng 
whet her  i t  needed t o i ssue an envi r onment al  i mpact  st udy i n 
connect i on wi t h a per mi t .   I d.  at  395.   Whi l e i t  i s  
di st i ngui shabl e on i t s f act s ( as not ed by t he maj or i t y) ,  I  agr ee 
wi t h t he DNR deci s i on' s assessment  t hat  t hi s cour t ' s  r easoni ng 
i n Envi r onment al  Decade 1983 " appl i es wi t h s i mi l ar  f or ce her e,  
even t hough t hat  case i nvol ved act i on by t he DNR under  Chapt er  
30,  not  Chapt er  31,  St at s. "    
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I t  i s  appar ent  t hat  t he cases r el i ed on by t he maj or i t y do not  

l ead t o i t s concl usi on.   Fur t her ,  cont r ar y t o t he maj or i t y ' s 

posi t i on,  t he pl ai n l anguage i s c l ear  and cer t ai nl y does not  

compel  t he maj or i t y ' s concl usi on.   The f act  i s  t hat  t he DNR 

suf f i c i ent l y consi der ed t he pr ot ect i on of  pr oper t y,  and 

t her ef or e,  I  concl ude t hat  i t  was not  er r or  t o st r i ke t he 

secondar y or  i ndi r ect  economi c evi dence t hat  i t  st r uck.   

I V.  CONCLUSI ON 

¶185  Thi s case pr esent s a quest i on t hat  t he maj or i t y  can——

i ndeed does——answer  by i nt er pr et i ng Wi s.  St at .  § 31. 02( 1) .   Yet  

t he maj or i t y unnecessar i l y  r eaches out  t o t he const i t ut i onal  

pr i nci pl e of  t he publ i c t r ust  doct r i ne f r om t he Wi sconsi n 

Const i t ut i on,  const r i ct i ng t he doct r i ne and mi sr eadi ng t hi s 

cour t ' s  pr ecedent ,  especi al l y t he wel l - set t l ed l aw ar t i cul at ed 

i n Just  v.  Mar i net t e Count y.   Wi sconsi n' s l ong and r obust  

hi st or y of  pr ot ect i ng t he publ i c t r ust  i s  wi del y acknowl edged 

and r espect ed.   The publ i c t r ust  doct r i ne i mposes on t he st at e,  

as t r ust ee,  t he af f i r mat i ve dut y t o pr ot ect ,  pr eser ve,  and 

pr omot e t he publ i c ' s r i ght  t o Wi sconsi n' s wat er s.  

¶186 The maj or i t y opi ni on at t empt s t o under mi ne t hi s 

cour t ' s  pr ecedent ,  r echar act er i ze i t s hol di ngs,  and r ewr i t e 

hi st or y.   I nst ead of  l i mi t i ng i t sel f  t o addr essi ng onl y what  

must  be addr essed,  t he maj or i t y sei zes t hi s oppor t uni t y t o l i mi t  

t he publ i c t r ust  doct r i ne i n an unf or eseen way,  t r ansf or mi ng t he 

st at e' s af f i r mat i ve dut y t o pr ot ect  t he publ i c t r ust  i nt o a 

l egi s l at i ve choi ce.   I t  needl essl y unset t l es our  pr ecedent  and 
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weakens t he publ i c t r ust  doct r i ne t hat  i s enshr i ned i n t he 

Wi sconsi n Const i t ut i on.   Thi s r epr esent s a s i gni f i cant  and 

di st ur bi ng shi f t  i n Wi sconsi n l aw.    

¶187 The maj or i t y al so er r s i n expandi ng t he t ype of  

evi dence t hat  t he DNR must  consi der  i n t hese cases.   A 

st r ai ght f or war d i nt er pr et at i on of  Wi s.  St at .  § 31. 02( 1)  woul d 

not  r equi r e t he DNR t o consi der  secondar y or  i ndi r ect  economi c 

i mpact  when maki ng wat er  l evel  det er mi nat i ons.   The economi c 

evi dence admi t t ed dur i ng t he t en- day cont est ed case hear i ng was 

suf f i c i ent  t o di schar ge t he DNR' s dut y t o " pr ot ect  .  .  .  

pr oper t y, "  and t he excl uded evi dence was not  r el evant  or  

r equi r ed.   The DNR has a di f f i cul t  j ob t o do under  t hi s st at ut e,  

and i n t hi s case,  t he DNR di d i t  wel l .   The deci s i ons of  t he 

DNR,  t he c i r cui t  cour t ,  and t he cour t  of  appeal s each pr oper l y 

concl uded t hat  § 31. 02( 1)  does not  r equi r e consi der at i on of  such 

secondar y or  i ndi r ect  economi c i mpact .   The f act  i s  t hat  t he DNR 

suf f i c i ent l y consi der ed t he pr ot ect i on of  pr oper t y,  and 

t her ef or e,  i t  was not  er r or  t o st r i ke t he secondar y or  i ndi r ect  

economi c evi dence t hat  i t  st r uck.  

¶188 For  t he f or egoi ng r easons I  r espect f ul l y di ssent .   

¶189 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .   
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