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REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 DAVID T. PROSSER, J. This case, involving a dispute
about the water |evels on Lake Koshkonong, presents fundanenta
questions about the authority of the Wsconsin Departnent of

Nat ural Resources (the DNR), and the criteria it uses in
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regulating the level of water in navigable waters that are
af fected by dans.

12 Wsconsin Stat. § 31.02(1)' authorizes the DNR to
regul ate the level and flow of water in the navigable waters of
W sconsi n. The DNR may order benchmarks designating "the

maxi mum |evel of water that nmay be inpounded and the | owest

| evel of water that may be maintained by any dam" Ws. Stat.
8§ 31.02(1). The statute provides that the DNR nmay regulate
water levels "in the interest of public rights in navigable
waters or to pronote safety and protect I|ife, health and
property." 1d.

13 The dispute here results from a 2003 petition (the
Petition) by the Rock-Koshkonong Lake District, Rock River-
Koshkonong Association, Inc., and Lake Koshkonong Recreational ?

Association, Inc. (collectively, the District)® to raise the DNR-

L Al subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.

2 The conplaint initiating judicial review of the DNR
deci sion by the Rock County Circuit Court nanmed "Lake Koshkonong
Recreational Association, Inc." as one of the petitioners.
However, the proper name of the entity is "Lake Koshkonong
Recreation Associ ation, I nc.” as indicated by Wsconsin
Depart ment of Fi nanci al I nstitution corporate records.
Therefore, all further references to the association wll use
its proper narne.

® The Rock-Koshkonong Lake District filed the Petition in
2003 to raise the water levels on the |ake. After the DNR
rejected the Petition, Rock River-Koshkonong Association, Inc.
and Lake Koshkonong Recreation Association, I nc. jointly
petitioned wth the Rock-Koshkonong Lake District for a
contested case hearing. For the sake of sinplicity, we wll
refer to all three entities as the District throughout this
opi ni on, unl ess otherw se not ed.
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designated water |levels of Lake Koshkonong. The DNR rejected
the Petition, and its denial was affirmed by an admnistrative
| aw judge (ALJ) in a contested case hearing, by the Rock County
Crcuit Court, Daniel T. D llon, Judge, and by the court of
appeal s. See Rock-Koshkonong Lake Dist. v. DNR 2011 W App

115, 336 Ws. 2d 677, 803 N W2d 853. The ALJ's decision was
adopt ed as the decision of the DNR

14 W are presented with four issues.

15 First, what |evel of deference, if any, should be
accorded to the DNR s conclusions of |aw under the circunstances
of this case?

16 Second, did the DNR exceed its authority in making a
water |level determnation under Ws. Stat. 8 31.02(1) "in the
interest of public rights in navigable waters,” by considering
the inpact of water levels on private wetlands that are adjacent
to Lake Koshkonong and |ocated above the ordinary high water
mar k?

17 Third, did the DNR exceed its authority in making a
water |evel determnation under Ws. Stat. 8§ 31.02(1) "in the
interest of public rights in navigable waters"” by considering
wetl and water quality standards in Ws. Admin. Code § NR 103?

18 Fourth, did the DNR err in making a water |[evel
determ nation under Ws. Stat. 8 31.02(1) by excluding evidence
and refusing to consider the inpacts of water Ilevels on
resi denti al property val ues, busi ness incone, and public
revenue?

19 We concl ude the foll ow ng:

3
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10 The DNR s conclusions of law are subject to de novo
review because the DNRs water |evel order under Ws. Stat.
8§ 31.02(1) is heavily influenced by the DNR s interpretation of
the scope of its own powers, its interpretation of the Wsconsin
Constitution, its disputed interpretation of the statute it
utilized, and its reliance upon statutes and rules outside of
Ws. Stat. ch. 31.

111 The DNR properly considered the inpact of the
Petition's proposed water levels on public and private wetl ands
in and adjacent to Lake Koshkonong. However, the DNR
i nappropriately relied on the public trust doctrine for its
authority to protect non-navigable |and and non-navi gabl e water
above the ordinary high water mark. The DNR has broad statutory
authority grounded in the state's police power to protect non-
navi gable wetlands and other non-navigable water resources.
Thus, the DNR may consider the water level inpact on all
adj acent property under Ws. Stat. 8 31.02(1).

112 The DNR was entitled to consider the water quality
standards in Ws. Admn. Code 8 NR 103, promul gated under Ws.
Stat. ch. 281, when nmaking a Ws. Stat.§ 31.02(1) water |evel
determ nati on. By statute, the DNR is responsible for witing
and enforcing wetland water quality standards in this state.
Accordingly, it would be unreasonable for the DNR to ignore
statutes and its own admnistrative rules when making a water
| evel determ nation affecting wetl ands. Therefore, the DNR may
consider 8 NR 103 water quality standards when making a water
| evel determnation under Ws. Stat. 8 31.02(1) that affects

4
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wet | ands and may apply these standards when appropriate after
weighing the factors in the statute. However, Ws. Stat.
8§ 281.92 suggests that the DNR is not required to apply ch. 281
standards in making a determination under Ws. Stat. § 31.02
because ch. 31 is excepted fromthe provisions of ch. 281.

13 The DNR erroneously excluded npbst testinony on the
econom ¢ inpact of lower water |evels in Lake Koshkonong on the
residents, businesses, and tax bases adjacent to and near Lake
Koshkonong. This evidence was relevant to the DNR s deci sion-
maki ng under Ws. Stat. 8 31.02(1). Although the DNR is granted
substantial discretion in its decision-nmaking under the statute,
it must consider all probative evidence when its decision is
likely to favor sone interests but adversely affect others. I n
this case, the DNR s exclusion of nobst econom c evidence was
i nconsistent with its acceptance of conpeting econom c evidence
t hat hel ped sustain its water |evel decision.

14 We remand this case to the circuit court for further
proceedi ngs consistent with this opinion.

| . FACTS AND PROCEDURAL HI STORY

115 We begin the statenment of facts and procedural history
with an exam nation of the Rock River, Lake Koshkonong, and the
| ndi anford Dam Next, we explain the purpose of ch. 31 of the
Wsconsin Statutes, the history of water Ilevels on Lake
Koshkonong, and the Petition. We then summarize the contested

case hearing and the resulting decision, In the Mitter of the

Revi ew of the Water Level Decision for Lake Koshkonong and the

I ndi anford Dam on the Rock River in Rock County, Wsconsin, Case

5
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No. 3-SC- 2003-28-3100LR, (DNR, Dec. 1, 2006) [hereinafter the
Deci sion], which was adopted by the DNR Finally, we lay out
the procedural history of the District's appeal.

A. The Rock River

116 The Rock River originates in Dodge County near
Theresa, just south of the Fond du Lac County line. It flows in
a southerly, then southwesterly direction, passing through such
Wsconsin conmunities as Watertown, Fort Atkinson, Janesville,
and Beloit before entering Illinois. The Rock River enpties
into the Mssissippi R ver near Rock Island, 1llinois. Its
total length is nearly 300 mles.

117 The nouth of the Rock River flows into Lake Koshkonong
about four mles downstream from the Cty of Fort Atkinson in
Jefferson County. The outlet of the |ake, which funnels water
back into the narrow channel of the Rock River, is situated
about six mles upstreamfromthe Indianford Damin Rock County.

B. Lake Koshkonong

118 Lake Koshkonong, the sixth largest inland lake in
Wsconsin, is a natural w dening of the Rock River* located in
Jefferson, Rock, and Dane Counties. \Wile Lake Koshkonong has a
wide surface area (approximately 10,460 acres), it is quite
shallow. At the current targeted water |evel ordered by the DNR

in 1991, Lake Koshkonong's average depth is only five feet and

* Lake Koshkonong and the Rock River are navigable waters
under Wsconsin |aw. See Ws. Stat. § 30.10(1) and (2)
(decl arations of navigability for |akes and streans).
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its maximum depth is only seven feet.® The topography of the
shoreline is gently sloped in such a way that water |evels of
one to two feet can extend quite far into the | ake.

119 Lake Koshkonong has 27 mles of shoreline. Ten mles
of shoreline have been developed for residential and sone
commerci al use. Approxi mately 2,788 residential parcels are
|ocated within a half-mle of the lake, with nore than 600
riparian parcels adjacent to the |ake.

20 Lake Koshkonong contains 12.4 mles of wet | and
shorel i ne. Anmong the largest wetlands in and adjacent to the
| ake are Koshkonong Creek (278 acres of shallow marsh and
floodplain forest); Krunps Creek (335 acres of shallow marsh);
Mud Lake (921 acres of shallow nmarsh); OQter Creek (334 acres of
shal | ow marsh and fl oodplain forest); Thiebeau Marsh (494 acres
of shallow marsh, shrub, and neadow); and the state-owned and
DNR- managed Koshkonong WIldlife Area (715 acres of shallow
mar sh, shrub, and neadow known as an area of "special natural
resource interest" under Ws. Admn. Code 8 NR 103.04). These
areas and all of Lake Koshkonong are replete wth diverse

species of wldlife and vegetation. The ALJ found that the

> Around the tinme of statehood, Lake Koshkonong had a very
di fferent appearance than it does today. Visiting the area in

July 1850, Dr. I.A Lapham wote, "The water is from 4 to 12
feet deep. At the time of our wvisit, . . . wld rice was
grow ng abundantly over alnobst its whole surface, giving it nore
t he appearance of a nmeadow than a lake.” WH (Bill) Rodgers,

Early History of Lake Koshkonong 1 (Mar. 21, 1961) (unpublished
manuscript) (on file wth Hoard Historical Miuseum Fort
At ki nson, Ws.).
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wet | and shoreline has eroded since 1940. "The reduced frequency
of low water conditions during the summer and the increase in
the average sumer water levels . . . account for the |oss of
wet | ands over the past 70 years."
C. The Indianford Dam

21 The Indianford Dam affects water |evels on the Rock
Ri ver and Lake Koshkonong. In 1843 the Wsconsin territorial
| egi sl ature authorized C ouden and Luke Stoughton to build the
original dam however, the Stoughtons did not construct the dam
until after March 1851, when the state |legislature again
aut hori zed construction. Around 1917 the dam was reconstructed,
which raised water levels on Lake Koshkonong. The Rock-
Koshkonong Lake District, which was created in 1999, took over
owner shi p and operation of the dam from Rock County in 2004.°

22 The dam fell into general disrepair in the 1960s until
it was rehabilitated in 2002. Because of this disrepair, the
dam s operation was conpromsed and it failed to regulate water
| evel s on Lake Koshkonong—to conformwith the target |evels set
by the DNR—for much of the tine between the late 1960s until
about 2002. As a result, water levels on Lake Koshkonong since
1965 have alnost always exceeded the current target |evel of
776.20 feet above nmean sea level (nsl),’ as the follow ng chart

fromthe Decision illustrates:

® Rock County took over ownership of the dam in Decenber
1965 fromthe Wsconsin Power & Light Co.

" Msl is a unit of neasurement for water |evels.



No. 2008AP1523

Dat e Water Level Dat e Water Level Dat e Water Level

(ft.) (ft.) (ft.)
1965 776. 60 1978 777.64 1991 776. 40
1966 776. 25 1979 777,27 1992 776. 49
1967 776. 28 1980 777.23 1993 779. 16
1968 777.01 1981 776.51 1994 776.51
1969 776.90 1982 776. 88 1995 777.02
1970 776. 36 1983 776. 63 1996 777.72
1971 776. 31 1984 776. 63 1997 776.98
1972 777.23 1985 776.51 1998 776.79
1973 777. 86 1986 778.98 1999 777.44
1974 777.61 1987 776.51 2000 777.59
1975 777.15 1988 776. 10 2001 777.18
1976 776. 49 1989 776. 25 2002 776. 68
1977 776. 11 1990 776.75

23 The "statistically significant upward trend in average
wat er |evels" on Lake Koshkonong from 1932 to 2003 was partly
attributable to the "dimnished operating range of the w cket
gates” on the dam before its 2002 repairs, as well as debris on
the trash racks of the damthat inpeded fl owage.

D. Ws. Stat. Chapter 31 and the District's Petition

24 Chapter 31 of the Wsconsin Statutes grants the DNR
authority to regulate dans and bridges affecting navigable
waters in the state. The DNR nay regul ate and control the |evel

and flow of water in all navigable waters "in the interest of
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public rights in navigable waters or to pronote safety and
protect life, health and property.” Ws. Stat. § 31.02(1).
Section 31.02(2) states that the "construction, operation, [and]
mai ntenance . . . of dams in navigable waters shall be subject
to the supervision of the [DNR] and to the orders and
regul ations of the [DNR]." Thus, a dam operator nust petition
the DNR® for an order if it wishes to raise or lower the water
level s of a navigable body of water in a manner inconsistent
with a previously existing order.

25 The Wsconsin Railroad Commssion (the Railroad
Comm ssion) issued the first water |evel order for the
I ndi anford Dam in 19109. The next order was not issued until
1982, when the DNR, on its own notion, issued another order
reestablishing water levels pursuant to Ws. Stat. 8§ 31.02(1).
The DNR determned that the existing order was inadequate to
control the water |evels of Lake Koshkonong.

26 However, the 1982 order was appealed by three
i ndi viduals, two |ake-based recreation clubs, a property owners
associ ation, and Rock County. The Jefferson County GCircuit
Court's decision affirmng the 1982 order was appealed to the
court of appeals, which remanded to the DNR to hold a hearing

before issuing any water |evel order. A conprom se between the

8 The legislature originally delegated authority to issue
water level orders to the Railroad Comm ssion. 8§ 3, ch. 380,
Laws of 1915 (creating Ws. Stat. ch. 69m § 1596—=2.1. (1915)).
The Public Service Commission and then the DNR becane the
successor agencies responsible for issuing water |evel orders
under Ws. Stat. ch. 31.

10
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DNR and the parties resulted in a 1991 water |evel order. The
1991 order left the 1982 order largely intact, raising slightly
the mnimum |ake elevation in the winter and elimnating a
fl ashboar d® requirement . *°

27 1n 2002, after the rehabilitation of the Indianford
Dam restored full operating capability to the dams gates, the
wat er |evels on Lake Koshkonong began to reflect nore closely
the levels set by the 1991 order. As a result, water levels on
the |ake dropped below recorded levels since the 1930s. On
April 21, 2003, the District! petitioned the DNR pursuant to
Ws. Stat. § 31.02(1), to anend the 1991 order. The District
contended that the 1991 order was "not consistent wth the
public interest" because |ower water |evels on Lake Koshkonong
led to severe restrictions on recreational boating and in many
cases "piers nust be extended far from shore to reach navigable
water depths.” In addition, the D strict expressed concern for
the effect that the winter drawdown in the 1991 order had on

shore erosion, plants, and ani mal speci es.

°® A flashboard is a "board or structure of boards extending
above a dam to increase its capacity.” The Anmerican Heritage
Dictionary of the English Language 691 (3d ed. 1992).

1 The DNR amended the 1991 order in 2004 to reflect the
change in ownership of the Indianford Dam from Rock County to
t he Rock- Koshkonong Lake District. The 2004 anendnment made no
substantive changes to the 1991 water order.

1 Rock- Koshkonong Lake District was established by Rock
County in 1999, pursuant to Ws. Stat. 88 33.24 and 33.37(1)
"to undertake a program of . . . protection and rehabilitation
for Lake Koshkonong." Mre than 4,000 parcels of land in Rock
Jefferson, and Dane Counties make up the Rock-Koshkonong Lake
District.

11
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128 The followng chart conpares the 1991 water |evel

order and the proposed water levels in the Petition:?

MSL Level s 1991 Order | Petition Change

(at | ake gage)

May t hrough Cct ober

Tar get 776. 20 776. 8' +0.6" (7.2 in.)

Maxi mum 776. 33" 777.0 +0.67" (8 in.)

(all gates open)

M ni num 775.73 776. 4' +0.67" (8 in.)

Novenber through Apri

Maxi mum 775. 77" 777.0' +1.23" (14.8 in.)

(all gates open)

M ni mum 775. 00" 776. 4' +1.4'" (16.8 in.)

129 In 2003 and 2004 the DNR conducted an environnental
assessnment (EA) of the Petition's proposed water |evel order to
determ ne whether an environnental inpact statenment (EI'S) would
be needed. The DNR conpleted a draft EA in Decenber 2004, after
which a public hearing was held in January 2005 for comment on
the findings. The DNR certified the EA as conplete in March
2005 and determ ned that an EI'S woul d not be necessary.

130 On April 15, 2005, the DNR issued a proposed order

denying the Petition, keeping the sumer maxi mum water |evel at

2A chart wth identical information appears in the
Decision and in the court of appeals opinion, Rock-Koshkonong
Lake District v. DNR 2011 W App 115, 5, 336 Ws. 2d 677, 803
N. W 2d 853.

12
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776.33 sl but raising the winter drawdown mnimumto 775.50 nsl
i nstead of 775.00 nsl.

131 Shortly thereafter, the District filed a joint
petition for a contested case hearing of the DNR s denial of the
Petition. The DNR granted the request and then filed a hearing
request wth the Departnment of Admnistration, D vision of
Hearings and Appeal s (DHA). !

E. The Contested Case and Deci sion

132 The ten-day contested case hearing on the DNR s
proposed order conmmenced on March 29-30, 2006, in Jefferson, and
continued in Madison at the DHA offices on April 3-5 and 10-14.
During the Jefferson hearing, nenbers of the public provided
sworn testinony and statenments on how the Petition would affect
their community and personal interests, while representatives of
the parties to the contested case provided expert testinony.

133 As part of its pre-filed direct expert testinony, the
DNR sought to show the adverse inpact that the District's

proposed water |evel increase would have on adjacent wetl ands

13 Rock River-Koshkonong Association, Inc. (RRKA) and Lake

Koshkonong Recreation Association, Inc. (LKRA) joined in the
petition for a contested case hearing. RRKA is conprised of
more than 300 nenbers, including riparian business owners on
Lake Koshkonong and the Rock River. LKRA is an association of

approximately 38 individual and business nenbers who rely on
Lake Koshkonong and the Rock River for business, recreation, and
tourism

The Intervenors in this case—ktake Koshkonong Wetl and
Associ ati on, I nc. and the Thi ebeau Hunting Cdub (the
I ntervenors)—also were certified as parties to the contested
case proceedi ng.

13
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and water quality in Lake Koshkonong and the Rock River. One
DNR expert testified in detail how raising the water |evels of

Lake Koshkonong would "result in secondary and cunulative

adverse inpacts to wetlands." These adverse inpacts included
continued erosion of wetlands; loss of wldlife and fish
habi t at ; loss of vegetation and floodplain forest; and

eventually reduced recreational opportunities for hunters,
fishernmen, trappers, and birdwatchers. Furthernore, while Lake
Koshkonong has lost a great deal of wetlands over the years and
wll continue to | ose wetlands, raising water levels in the |ake
as the District proposes woul d exacerbate the |l osses. Oher DNR
experts echoed these conclusions.' Overall, the DNR experts
testified to the inportance of making sure the proposed DNR
wat er |level order satisfied the wetland water quality standards
in Ws. Admin. Code 8§ NR 103.

134 Expert testinmony on behal f of the Intervenors
concurred with the DNR testinony on adverse inpacts to wetl ands
and wetland water quality if the District's proposed water |evel
order were inplenented.

135 The Jefferson County Farm Drainage Board also
presented testinony on the adverse inpact of higher water |evels
on Lake Koshkonong: any increase in water levels would lead to
backups in the drainage district upstream from the | ake, causing

lands to stay flooded |onger and increase crop |osses. Denni s

4 The District and the DNR also devoted a significant
anount of testinony to disputing the validity of water |[evel
nodeling by the District.

14
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Kutz, an agricultural Ilandower in the drainage district,
indicated in pre-filed direct testinony that his yield on corn
could "be reduced downward from 180 to 100 bushels per acre at a
cost of $200-$300 per acre. O her farmers would |ikely have
simlar |osses."

136 The District presented evidence at the contested case
heari ng, through expert testinony, on nodeling data to predict
wat er | evels under the Petition, along with the probable effect
of the District's water level order on navigation, water
quality, and fish and wldlife habitat.

137 The District also presented evidence of economc
inpacts resulting from and anticipating, |ower water |evels on
the | ake. Land use planner and real estate analyst John
Stockham testified that a reduction in historical water |evels
on Lake Koshkonong woul d have adverse effects on property val ues
and commercial activity related to the | ake. Essentially,
Stockham testified that |lower water |evels than those observed
before the Indianford Dam was fully operational in 2002 would
result in decreased waterfront usage; loss of the ability to use
existing piers for boat i ng, SW nmi ng, and ot her wat er
activities; loss of access to shoreline for boats; and reduced
areas of navigability. Reduced usabl e water access would, over
tinme, have an adverse inpact on property values around Lake
Koshkonong; this reduced value would be reflected in the slower
rate of increase for Lake Koshkonong property val ues conpared to

"| akef r ont property values in general in south central

15
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Wsconsin. "™ Stockhamtestified that |ake-based businesses al so
would suffer |osses from reduced water |evels. The nost
affected businesses would be |akefront marinas, taverns, and
restaurants that depend on boaters and tourists for a |arge
portion of their revenue. Even businesses in nearby communities
who cater to |ake-related activity would suffer from water
| evel s on Lake Koshkonong reduced from their historical |evels.
In addition, reduced water access and property values would
result in a loss of tax base for l|ocal taxing jurisdictions.

138 Dr. Russell Kashian, an economcs professor at the
University of Wsconsin-Witewater, also provided testinony on
behalf of the District on the economc inpact of l|lowering a
| ake's water |evel. Using various econom c nethodol ogies,
Kashi an concluded that a reduction in historical water |evels on
Lake Koshkonong would result in a negative economc inpact in
two areas: property values and a reduced rate of appreciation of
t hose values, and economc activity in communities surrounding
t he | ake.

139 In regard to |ake property values, Kashian posited
that lower water |evels nmean a greater distance between the |ake

hone and the shore, and that the increased di stance would result

15> Testimony on behalf of the Intervenors by Linn
Duest er beck, a real estate appraiser, contradicted John
Stockham s assertions on the reduced rate of property value
i ncreases around Lake Koshkonong since 2002. Duest er beck' s

property value testinony was |ater excluded by the ALJ, along
with the testinony of John Stockham and Dr. Russell Kashian, as
outside the scope of a Ws. Stat. 8§ 31.02(1) water |[evel
det erm nation

16
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in lower property value; Kashian also testified that property
value is adversely affected by a decrease in shoreline |ength.
The reduction in |ake water levels, both real and perceived by
potential property buyers, would lead to a softening of demand
for |ake property and a consequent reduction in prices, along
with a slower appreciation in property value over tinme. Kashian
cited nunerous studies on the economc inpact of reduced | ake
water |evels to support his conclusions. Kashian concl uded that
the DNR s proposed water |level order wuld endanger Lake
Koshkonong property val ues.

40 Finally, Kashian testified on the adverse effects that
reduced | ake water |evels would have on economc activity in the
| ocal community. Assuming a three-foot reduction in Lake
Koshkonong water |evels, Kashian testified that "real estate and
service sector businesses would witness a decline of $9 mllion
in gross sales that support an estimated 150 total jobs."
Moreover, "local retail businesses would witness a decline of
$5.25 mllion in gross retail sales that support an estinmated
200 total jobs."

41 Public testinony on the commercial effects of adhering
to the DNR s 1991 water |evel order echoed the District's expert
testi nony. A canpground and marina owner testified to the
"huge" economc inpact that |ake-based tourism has on area
busi ness and property values, as well as the negative inpact
that lower water |evels would have. Several other business
owners on Lake Koshkonong testified that current |ow water
levels required the installation of piers of up to 300 feet in
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length in order to accomobdate custonmers who access their
busi nesses by boat.
F. The Decision's Findings of Facts and Anal ysis

142 On Decenber 1, 2006, the ALJ, WIlliam S. Col eman, Jr.,
i ssued a neticul ous, conprehensive Decision affirmng the DNR s
proposed order rejecting the Petition. The Deci sion contained
120 findings of fact,!® which, after laying out the history and
statistics on Lake Koshkonong and the Indianford Dam nmay be
briefly summari zed as foll ows:

1. Historical Water Levels on Lake Koshkonong—¥ater
| evel s rose from 1932 to 2003, and this was due in part to the
defective Indianford Dam Consequently, sumrer water |evels on
the | ake were above the DNR s target |evels every year but two
from 1965 to 2003.

2. Wet | ands—Fhe high historical water |levels on the | ake
have eroded shoreline wetlands around the | ake. The reduced
frequency of |ow water conditions in the |ake have contributed
to this loss of wetland. O her than the state-owned Koshkonong
Wldlife Area, the findings of fact do not explicitly identify
how much of the wetlands are publicly owned, or what portion of

the wetl ands are above the ordinary high water mark.

3. Water Quality—Higher water |evels have caused a
"degraded turbid algae-domnant water condition" in Lake
Koshkonong. An increase in water levels would likely further

16 The District does not dispute any of the 120 findings of
fact.
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degrade water quality in the lake.' H gher water |evels would
lead to additional |oss of wetlands, which would affect the |ake
systems ability to slow flood and storm waters, and "filter
nutrients, sedinents and other pollutants,” such that nore
pol lutants woul d be carried downstream

4, The Ordinary Hi gh Water Mark!® (OHWWM) —The OHWM on Lake
Koshkonong increased from 1979 to 2001, due in part to the
di m ni shed capacity of the Indianford Dam to properly regulate
water |evels. The DNR considered 778.11 nsl to be "a
representative OHWM' for purposes of evaluating the Petition.
The higher water |levels under the Petition could result in a
hi gher OHW

5. Erosion Protection from Riprap Structures'®>—H gher
water levels on the |lake would likely overwhelm existing riprap
structures that protect wetland shoreline. These structures
woul d nore quickly degrade and result in expensive fortification

of the structures. In any event, the riparian wetlands would

17 According to the findings of fact, Lake Koshkonong is
likely to remain in a degraded condition regardl ess of whether
the DNR s proposed order or the Petition is adopted.

18 "By ordinary high-water mark is meant the point on the
bank or shore up to which the presence and action of the water
IS so continuous as to leave a distinct mark either by erosion
destruction  of terrestrial veget ati on, or ot her easily
recogni zed characteristic.” D ana Shooting Cub v. Husting, 156
Ws. 261, 272, 145 N.W 816 (1914).

19 Riprap is a "loose assenbl age of broken stones erected in
water or on soft ground as a foundation.”" The Anerican Heritage
Dictionary of the English Language 1556 (3d ed. 1992). Ri prap
is used to protect shorelines fromwater or ice erosion.
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not be protected from increased wave action and would continue
to erode.

6. W dlife—Past and continued higher water |evels would
adversely inpact habitats for herptiles and bird species.
Continued loss of wetland would result in loss of wldlife and
fish habitat in and around Lake Koshkonong.

7. W nter Drawdown—Fhe findings of fact contain nunerous
pros and cons of maintaining the wnter drawdown of the | ake
levels (under the DNR s proposed order) and elimnating the
w nter drawdown under the Petition. The findings generally
point to adverse inpacts on wetlands, wldlife, water quality,
and riprap structures if the winter drawdown were eli m nated.

8. Agricul tural Drai nage—Hi gher water levels wll cause
backups in a drainage district upstream from Lake Koshkonong.
Sl ower drainage would cause farmland to be flooded |Ionger,
resulting in delays in planting and smaller crop yields.

9. Public Access—Fhe shallow, sloping waters of Lake
Koshkonong make it difficult for nost recreational boats to
utilize public boat ranps on the |ake under either the DNR s
proposed water level order or the D strict's proposed higher
| evel s. However, there are a nunber of boat access points al ong
the Rock River near the lake that have sufficient depth for
recreational boats.

10. R parian Access—Mbst riparian property owners favor
raising the lake's water levels so that they may shorten their

pi ers. Boat lifts and shore stations also could be maintained
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closer to shore if the District's proposed higher water |evels
wer e i npl enent ed.

11. Natural Scenic Beauty—~Fuller "pool |levels" are nore
aesthetically pleasing to riparian property owners than exposed
| ake beds. However, sone riparians value the beauty of the
wet |l ands that would be I ost with higher water |evels.

12. Navigability—Raising water levels on the |ake would
increase the surface area of the lake by up to 63 acres and
mtigate existing navigational obstacles in the |ake.?°

13. The Ws. Stat. 8§ 31.02(1) Standard—Fhe findings of
fact concluded with, "The net negative effects of the proposed
hi gher water levels far outweigh the enhancenents to navigation

and access." Thus,

[a]llowi ng increased water |evels as proposed by the
District would be inconsistent with the interest of
public rights in Lake Koshkonong and the Rock River,
and would not serve to protect life, health or
property. Public safety nay be marginally pronoted
with increased water levels, but the water |levels
specified in the DNR s 2005 order do not pose undue
risks to public safety.

143 The Decision noted that the DNR objected during the

contested case hearing to admtting evidence related to the

0 No one appears to have challenged any of the ALJ's
findings of fact. W note, however, that the ALJ found that
Lake Koshkonong has a surface area of approximtely 10,460
acres, after the water levels in Lake Koshkonong were lowered to
conform to the DNR s 1991 order. The figure 10,460 acres is
identical to the figure used by the DNR in a 1971 Wsconsin
Conservati on Bul | eti n. Shor el and IS Vul ner abl e, W s.
Conservation Bulletin, (DNR, Mdison, Ws.), July-August 1971
at 22.
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effect of water levels on real estate val ues, business incone,
and public revenues. The Decision sustained the DNR s

objections, citing Wsconsin's Environnental Decade, Inc. .

DNR, 115 Ws. 2d 381, 404, 340 N.W2d 722 (1983), and asserting
that "[s]econdary or indirect economc inpacts of a water |eve
determ nation do not bear on the statutory standard set forth in
section 31.02(1)." Therefore, the ALJ struck Stockham and
Kashian's economc testinmony on behalf of the District, along
with all related exhibits, as secondary econom c inpacts outside
the scope of the statute.? The Decision did consider riparian
access, which the ALJ said "conprehends at |east one conponent
of these asserted secondary inpacts.” The Decision acknow edged
that riparian owners' "dimnished utility and enjoynment of their
property [resulting from lower water levels] . . . doubtless
reduces the value of that property to them"

44 The Decision noted that the DNR was required to
bal ance and accommpdate conflicting interests when nmaking a
water |evel determination and that the DNR had done that here
Furthernore, the DNR "evaluated the proposed water |eve
i ncrease against the appropriate regulatory standards, including

chapter NR 103, Ws. Adm n. Code."

2L I'n a contested case hearing, a hearing exaniner "shall
not be bound by common |aw or statutory rules of evidence. The
agency or hearing examiner shall admt all testinony having
reasonabl e probative val ue, but shall exclude immuaterial
irrelevant or unduly repetitious testinmony or evidence that is
i nadm ssi bl e under s. 901.05." Ws. Stat. 8§ 227.45(1).

22



No. 2008AP1523

145 Thus, the Decision closes wth a conclusion of |aw
that "the DNR s decision [to reject the D strict's proposed
hi gher water levels] . . . is necessary to protect the public
rights in navigable waters and reasonably balances and
accommodates public and private rights, the pronotion of safety,
and the protection of life, health, and property."

146 The DNR adopted the Decision as its own, by operation
of Ws. Stat. 8§ 227.46(3)(a) (2003-04) and Ws. Adm n. Code 8 NR
2.155(1) (Sept. 2004).

G The District's Appeal

147 Following the Decision, the District petitioned for
review by the Rock County Crcuit Court wunder Ws. Stat.
8§ 227.53. The District contended that the Decision erroneously
interpreted "public rights in navigable waters” and the phrase
"protect . . . property."” The District argued that the DNR
inproperly expanded its consideration of "public rights in
navi gable waters" to include private wetlands and that the DNR
inproperly considered wetland water quality standards in Ws.
Adm n. Code 8 NR 103, as pronulgated under Ws. Stat. ch. 281.
The District further argued that it was inproper for the DNR to
categorically exclude all evidence of economc effects on
property in its Decision because, by doing so, it msinterpreted
t he mandat e in W's. St at . § 31.02(1) to
"protect . . . property."” However, the circuit court affirnmed
the Decision, concluding that the DNR s interpretation of the
statutes was reasonable and that the Decision was supported by
substanti al evi dence.
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148 The District appealed to the court of appeals, which
certified the District's appeal to this court on the issue of
"anmbiguity" in Ws. Stat. 8 31.02(1) related to the phrase
"protect . . . property."” This court denied the certification
request.

149 The court of appeals then issued an opinion affirmng

the DNR s Decision, this time holding that Ws. St at .

8§ 31.02(1), including its "protect . . . property" |anguage, was
"unanbi guous. " Rock- Koshkonong Lake Dist., 336 Ws. 2d 677,
147. First, the court of appeals reasoned that when the

| egislature wants the DNR to consider property values and
econom c effects in its decision-making, "it does so in clear,
unanbi guous | anguage."” 1d., 942 (citing statutes). Second, the
court of appeals concluded that if the DNR were required to

consi der econom c factors when nmaking a determ nation under Ws.

St at . 8§ 31.02(1) to "protect . . . property,"” such an
interpretation "would have no |ogical stopping point." Id.,
143. Finally, the court of appeals |looked to this court's

interpretation of simlar statutory language in City of New

Li sbon v. Harebo, 224 Ws. 66, 271 N W 659 (1937), for the

proposition that protection of property is "limted to
protection of real property from hydrologic events ||ike
flooding." 1d., 145.

50 The court of appeals decision also held that the DNR s
consideration of the inpact of water |evels on adjacent wetl ands
and 8 NR 103 water quality standards was reasonabl e. The court
of appeals determ ned these considerations to be consistent with
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"the very resources [the DNR] has been assigned to protect"” and
that the DNR is not restricted to considerations bel ow the OHW
Id., 9952-53. The court of appeals also concluded that the DNR
has a responsibility to protect water quality standards in this
state, and to disregard that duty when making a water |[evel
determ nation under Ws. Stat. 8§ 31.02(1) would be absurd. Id.,
156.

151 The District petitioned this court for review, which
we granted on February 23, 2012.

1. DI SCUSSI ON
A. Standard of Review

52 This court normally provides a separate section on
"standard of review' before proceeding to its |egal analysis.
In this case, the standard of reviewis itself an issue, nanely,
whet her the court should give deference to the DNR s concl usions
of | aw.

153 When a party appeals to the court of appeals or seeks
review in this court "from a circuit court order review ng an
agency decision,” the appellate court reviews the decision of

the agency, not the decision of the circuit court. Lake Beul ah

Mmt. Dist. v. DNR 2011 W 54, 925, 335 Ws. 2d 47, 799

N.W2d 73 (quoting Hlton ex rel. Pages Honeowners' Ass'n V.

DNR, 2006 W 84, 15, 293 Ws. 2d 1, 717 N.W2d 166).

54 In Hlton, the court exam ned the standard of review
that should be applied to an ALJ decision that had been
expressly adopted by the DNR pursuant to Ws. St at .
8§ 227.46(3)(a). The court concluded that "because the DNR has
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expressly adopted the ALJ decision, the ALJ decision should be
afforded the same deference afforded the agency." Hlton, 293
Ws. 2d 1, f14.

155 In this case, the Decision contains 120 specific
findings of fact. The District does not challenge any of these
findi ngs. If it did challenge any of the findings of fact, the
court would apply a substantial evidence standard. See id., 116

(citing Borsellino v. DNR 2000 W App 27, 97, 232 Ws. 2d 430,

606 N. W 2d 255).

156 In this case, the Decision contains four conclusions
of law grounded in the facts. However, the District asserts
that the DNR exceeded the scope of its authority under Ws.
Stat. 8§ 31.02(1) by focusing on the protection of public and
private wetlands above the OHWM msinterpreted the mandate to
"protect . . . property" in § 31.02(1); and excluded relevant
evidence that should have been considered under the statute.
The District also asserts that the DNR i nproperly considered the
standards in Ws. Admin. Code 8 NR 103 in making its water |evel
determ nati on under 8§ 31.02(1).

57 These assertions involve issues of agency procedure
and agency interpretation of law that are treated separately as
questions of |aw.

158 Agency determnations involving questions of |aw,
including interpretation and application of statutes, are
reviewable by this court under Ws. Stat. § 227.57(5). ABKA
Ltd. P'ship v. DNR 2002 W 106, 4930, 255 Ws. 2d 486, 648

N. W 2d 854. Section 227.57(5) provides that "[t]he court shall
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set aside or nodify the agency action if it finds that the
agency has erroneously interpreted a provision of |aw."

159 While statutory interpretation is normally a question
of law determ ned independently by a court, a court nmay give an
agency's interpretation of a statute great wei ght deference, ?® or

due weight deference,?® or no deference.?* Raci ne Harl ey-

Davi dson, Inc. v. Ws. Div. of Hearings & Appeals, 2006 W 86

1911, 19, 292 Ws. 2d 549, 717 N W2d 184. See generally

22 reat weight deference is appropriately applied to an
agency's | egal concl usions where:

(1) the agency was charged by the legislature
with the duty of admnistering the statute; (2) the
interpretation of the statute is one of |ong-
standing; (3) the agency enployed its expertise or
speci alized know edge in formng the interpretation;

and (4) the agency's interpretation wll provide
uniformty and consistency in the application of the
statute.

Hlton ex rel. Pages Honmeowners' Ass'n v. DNR, 2006 W 84, 115,
293 Ws. 2d 1, 717 N.W2d 166 (quoting Cean Ws., Inc. v. Pub
Serv. Conmin, 2005 W 93, 139, 282 Ws. 2d 250, 700 N W2d 768)
(brackets omtted).

23 Due wei ght deference is applied when "the agency has some
experience in an area, but has not devel oped the expertise which
necessarily places it in a better position to make judgnents
regarding the interpretation of the statute than a court.”
Clean Ws., 282 Ws. 2d 250, 942 (quoting Hutson v. Ws. Pers.

Commin, 2003 W 97, 1933, 263 Ws. 2d 612, 665 N WwW2d 212)
(internal quotation marks omtted).

24 As a general rule, a review ng court accords an agency no
deference when the agency has decided an issue of first
i npression, when an agency |acks experience or expertise in
deciding a legal issue, or when an agency has taken inconsistent
positions on a legal issue. UFE, Inc. v. LIRC, 201 Ws. 2d 274,
285, 548 N.W2d 57 (1996). But there are additional reasons for
not according deference, as noted infra in this opinion.
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Sal vat ore Massa, The St andar ds of Review for Agency

Interpretations of Statutes in Wsconsin, 83 Marq. L. Rev. 597

(2000) . Def erence, however, "does not nean that the court
accepts the agency interpretation without a critical eye. The
court itself nust always interpret the statute to determ ne the
reasonabl eness of the agency interpretation. Only reasonabl e

agency interpretations are given any deference.” Racine Harl ey-

Davi dson, 292 Ws. 2d 549, f115.

160 Here the DNR is charged by the legislature with the
duty of admnistering Ws. Stat. 8 31.02(1), and it brought to
its enforcenent of the statute a great deal of expertise and
speci al i zed know edge. However, the DNR' s interpretation of the

statute is not long-standing wth respect to some of the issues

before this court, and, as will be seen, its interpretation is
not likely to be wuniform and consistent in its application
because of the diverse factual circunstances that wll Dbe
present ed. Thus, the DNR s conclusions of law in statutory

interpretation are not entitled to great wei ght deference.
61 Another factor works against deference. "The nature
and scope of an agency's powers are issues of statutory

interpretation.” Ws. Citizens Concerned for Cranes & Doves V.

DNR, 2004 W 40, 16, 270 Ws. 2d 318, 677 N.W2d 612 (citing GIE

N, Inc. v. Pub. Serv. Commn, 176 Ws. 2d 559, 564, 500
N.W2d 284 (1993)). Courts are not bound by an agency's
deci sion concerning the scope of its own power. Ws. Citizens

Concerned, 270 Ws. 2d 318, 911; Ws.'s Envtl. Decade, Inc. v.

Pub. Serv. Commin, 81 Ws. 2d 344, 351, 260 N.wW2d 712 (1978);
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Big Foot Country Cdub v. DOR 70 Ws. 2d 871, 875, 235

N.W2d 696 (1975); Nekoosa-Edwards Paper Co. v. Pub. Serv.

Commin, 8 Ws. 2d 582, 592, 99 N.W2d 821 (1959) (citing cases).

62 In this case, the DNR is at odds with the District
over the scope of the agency's power. As will be seen, the DNR
has given new interpretations to both the Wsconsin Constitution
(Article I X, Section 1) and Wsconsin Statutes, disregarded sone
past decisions of this court, and acted inconsistently with sone
of its own prior positions. Under these circunstances, we
afford no deference to the DNR s interpretation and application
of Ws. Stat. 8 31.02(1) and consider the |egal issues presented
de novo. %

163 The DNR concluded that the econom c inpacts of |ower
water levels on residential and business property are not
relevant in making a water |evel determ nation, despite |anguage

in W s. St at . § 31.02(1) aut hori zi ng t he DNR to

2> Wsconsin Stat. § 227.57(8) provides in part:

The court shall reverse or remand the case to the
agency if it finds that the agency's exercise of
discretion is outside the range of di scretion

del egated to the agency by law, is inconsistent with
an agency rule, an officially stated agency policy or
a prior agency practice, if deviation therefromis not
explained to the satisfaction of the court by the
agency; or IS ot herw se in vi ol ation of a
constitutional or statutory provision

This statute inplicates the scope of the DNR s authority as well
as the agency's past decisions and policy. It provides
additional authority for not affording deference to the DNR in
this matter.
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"protect . . . property."” As will be discussed later in this
opi nion, categorically excluding these economc factors from
consideration in a water |evel determnation under 8§ 31.02(1) is

not reasonabl e. Cf. Racine Harley-Davidson, 292 Ws. 2d 549,

115 (stating that only reasonabl e agency interpretations receive
def erence).

164 Thus, we afford no def erence to t he DNR s
interpretation and application of Ws. Stat. 8 31.02(1) in this
case.

B. The DNR S Consi deration of Inpacts on Wtl ands
Adj acent to Navi gabl e Waters

65 The District contends that the DNR, in making a water
| evel determ nation under Ws. Stat. 8§ 31.02(1) "in the interest
of public rights in navigable waters," exceeded its authority
when it considered inpacts on private wetlands adjacent to Lake
Koshkonong that are above the OHW The District is also
concerned about the application of the public trust doctrine to
any wetlands that are not navigable in fact unless those
wet |l ands are below the OHW The District asserts that the
DNR s position significantly expands the scope of the DNR s
public trust jurisdiction.

166 The Deci si on expl ai ns t he deci si on- maker's
understanding of the applicable law. In his Di scussion section

the ALJ wrote:

"Public rights" in the state's public trust
navi gabl e waters extend beyond navigation relating to
commerce, and include the follow ng: "sailing, row ng,
canoeing, bathing, fishing, hunting, skating, and
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ot her public purposes,” Nekoosa Edwards Paper Co. V.
Rai l road Comm ssion, 201 Ws. 40, 228 N W 144, 147
(1929); right to clean, unpolluted water, Reuter .
DNR, 43 Ws. 2d 272, 168 N. W 2d 860 (1969);
consideration of wetlands and near shore |ands, Just
v. Mirinette County, 56 Ws. 2d 7, 201 N W2d 761
(1972); wldlife habitat, and preservation of scenic
beauty, Village of Menononee Falls v. DNR 140
Ws. 2d 579, 412 N.W2d 505 (Ct. App. 1987).

67 This paragraph cites the public trust doctrine as
authority for the DNR to regul ate wetlands and near shorel ands,
wildlife habitat, and scenic beauty.

168 The DNR s brief to this court confirnms this position:

1. "Wetlands in and adjacent to navigable waters
have long been included in public rights to navigable waters
because of their special relationship to navigable waters."

2. "[Plublic rights in wetlands 'adjacent to or near
navi gable waters' are public rights in, not beyond, navigable
waters."

3. "If petitioners were correct that the public
t rust does not extend to privately owned non-navigable
lands . . . then the shoreland zoning law fails, too."

4. "[Plublic rights enbrace all wetlands in or
adj acent to navigable waters, privately or publicly owned, above
or bel ow the CHW "

169 In evaluating the District's concerns about these
claims, it 1is necessary to examne the constitutional and
statutory directives associated wth public rights in navigable
waters and the wetlands adjacent to them along wth this

court's interpretation of these directives.
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70 Wsconsin has a long tradition of "protect[ing] our

val uable water resources.” Lake Beul ah, 335 Ws. 2d 47, ¢931.

The state relies on several sources of authority to achieve this
obj ecti ve.

171 Article 1X, Section 1 of the Wsconsin Constitution
commands that the state hold navigable waters in trust for the

public:

The state shall have concurrent jurisdiction on
all rivers and | akes bordering on this state so far as
such rivers or |akes shall form a commobn boundary to
the state and any other state or territory now or
hereafter to be forned, and bounded by the sane; and
the river Mssissippi and the navigable waters |eading
into the Mssissippi and St. Lawence, and the
carrying places between the same, shall be comon
hi ghways and forever free, as well to the inhabitants
of the state as to the citizens of the United States,
wi t hout any tax, inpost or duty therefor.

Ws. Const. art. IX, § 1.

172 This court has long held that the public trust in
navi gable waters "should be interpreted in the broad and
beneficent spirit that gave rise to it in order that the people

may fully enjoy the intended benefits.” Diana Shooting C ub v.

Husting, 156 Ws. 261, 271, 145 N.W 816 (1914); Lake Beul ah,
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335 Ws. 2d 47, 131.%° Broadly interpreting the public trust has
resulted in recognition of nore than just commer ci al
navigability rights. Protection now extends to ‘"purely
recreational purposes such as boating, swinmmng, fishing,
hunting, . . . and . . . preserv[ing] scenic beauty." R W

Docks & Slips v. State, 2001 W 73, 9119, 244 Ws. 2d 497, 628

N.W2d 781 (citing State v. Bleck, 114 Ws. 2d 454, 457, 338

N. W2d 492 (1983)).

73 Because the public trust doctrine is rooted in Article
| X, Section 1, however, it is inportant to wunderstand its
history and its core principles so that it is properly
i nterpreted. There is no better place to start than Justice
Ceorge Currie's scholarly analysis of the doctrine in Miench v.

Public Service Conm ssion, 261 Ws. 492, 53 N.W2d 514 (1952):

After the Revolutionary \ar, the original
thirteen states were inpoverished and were confronted
with the problem of paying the debts created by the
war . States w thout western lands denmanded that
Virginia, and other states claimng such lands to the
west, should cede the sanme to the Confederation to be
sold to pay such debts. In 1783 the Virginia
| egislature authorized the ceding of the Northwest

26 The legislature is "bound by its duty to protect the
navi gabl e waters of the state for the citizens' benefit" and "to
eval uate,"” before acting to affect the water, "all potential
benefits that can be derived from water." Gabe Johnson- Kar p,
That the Waters Shall be Forever Free: Navigating Wsconsin's
bl igations Under the Public Trust Doctrine and the Geat Lakes
Conpact, 94 Marg. L. Rev. 415, 422 & n.37 (2010). For a general
di scussion of the evolution of the public trust doctrine in
W sconsin, see Melissa Kwaterski Scanlan, The Evolution of the
Public Trust Doctrine and the Degradation of Trust Resources:
Courts, Trustees and Political Power in Wsconsin, 27 Ecology
L.Q 135 (2000).
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Territory to the Confederation, and the actual deed of
conveyance was executed March 1, 1784. This cession
was made upon two conditions: (1) The new states to be
admtted as nenbers of the Federal Union were to have
the sanme rights to sovereignty as the original states;
and (2) the navigable waters flowng into the
M ssissippi and the St. Lawence rivers, and the
carrying places between them were to be forever free
public hi ghways. These conditions were incorporated
into the Northwest O dinance of 1787, which set up the
machi nery  for the governnent of the Northwest
Territory.

Sec. 1, art. IX of the Wsconsin constitution,
adopted by the territorial convention on February 17,
1848, and approved by the act of congress admtting
Wsconsin into the Union, incorporated verbatim the
wording of the Northwest Odinance with respect to
navi gabl e waters .

Miench, 261 Ws. at 499.

174 Justice Currie then explained that a nunber of
guestions rise naturally from the article: (1) Wat are
"navi gable waters"? (2) Who owns the "land" under "navigable
waters"? (3) Wiat are the public rights in navigable streans
apart from navigation for commercial purposes? (4) Wat are the
geographic limts of the public trust in navigable waters? |1d.
at 500-08.

175 The answers to these questions, in Mench and other
cases, are interrelated, and they help to explain the District's
concern with the DNR s position.

1. Questions Raised by the Public Trust Doctrine

176 The public trust doctrine is premsed upon the

exi stence of "navigable waters." The test of navigability

di scussed in AOson v. Merrill, 42 Ws. 203, 212 (1877), whether

a stream has the capacity to float logs to market (at |east part
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of the year), has long since been replaced by the standard of
"navigable in fact for any purpose."?” Miench, 261 Ws. at 505-

06.

[S]ince 1911 it is no |longer necessary in determning
navigability of streanms to establish a past history of
floating of | ogs, or ot her use of comer ci al
transportation, because any stream is "navigable in
fact" which is capable of floating any boat, skiff, or
canoe, of the shallowest draft used for recreational
pur poses.

Id. at 506; see also Bleck, 114 Ws. 2d at 459; DeGayner & Co.

v. DNR, 70 Ws. 2d 936, 946-47, 236 N.W2d 217 (1975).

177 The DNR s position seeks to extend its public trust
jurisdiction? beyond navigable waters to non-navigable waters
and | and. Wetl ands are often not "navigable in fact." Non-
navigable land is by definition not navigable and my not be
marshy or "wet." Elimnating the elenment of "navigability" from

the public trust doctrine would renove one of the prerequisites

for the DNR s constitutional basis for regulating and

27 Justice Currie cites Ason v. Merrill, 42 Ws. 203, 212
(1877), as one of the early cases that established the "sawl og”
test. Muench v. Pub. Serv. Commin, 261 Ws. 492, 500, 53

N. W2d 514 (1952). The "saw | og" test first appears in Wisler
v. WIkinson, 22 Ws. 546 (*572), 549 (*576) (1868).

28 |'n furtherance of the state's public trust obligations,
"the legislature has del egated substantial authority over water
managenent matters to the DNR " Ws.'s Envtl. Decade, Inc. v.
DNR, 85 Ws. 2d 518, 527, 271 N W2d 69 (1978); see also ABKA
Ltd. P'ship v. DNR 2002 W 106, 112, 255 Ws. 2d 486, 648
N.W2d 854 (noting that the "legislature has delegated to the
DNR broad authority to regulate wunder the public trust
doctrine").
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controlling water and |and.?® Applying the public trust doctrine
to non-navigable land above the OHW would elimnate the
rationale for the doctrine. The ramfications for private
property owners could be very significant.

178 The public trust doctrine vests the ownership of |and

under | akes—+.e., |ake beds—+n the state. By contrast, the

public trust doctrine in Wsconsin gives riparian owners along
navi gable streans a qualified title in the stream beds to the
center of the stream while the state holds the navigable waters

in trust for the public. In reality, the state effectively

22 This court has rejected theories that attenpt to extend
the public trust doctrine beyond its historical Ilimtations.
For instance, in DeGayner & Co. v. DNR, 70 Ws. 2d 936, 236
N.W2d 217 (1975), the court reviewed the issue of whether Five
Mle Creek, a tributary of the Nanekagon River in Bayfield
County, was navigable in fact, thereby requiring a permt to
construct a dam to create an artificial |[ake. Id. at 938-39
While the court determ ned that the creek was navigable in fact,
it rejected a theory offered by an amcus that a stream should
be considered "as a navigable water [irrespective of any other
finding], because it is a tributary of a natural and val uable
navi gabl e resource, the Nanmekagon river." Id. at 948. The
DeGayner court conti nued:

There is evidence to show that the flow of spring
water fromFive Mle Creek is inportant in maintaining

the fish |ife and the water quality of t he
Nanekagon . . . . [ Nonet hel ess, the] test, proposed
by the amicus . . . , has not been recognized by the

statutes or by the common |aw, and, as the trial judge
pointed out, that test, in its sinplistic form can be
carried to ridiculous extrenmes, for it would nean that
all tributaries, since they eventually run into sone
navi gabl e body of water, nust be hel d navi gabl e.
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controls the land under navigable streanms and rivers wthout
actually owning it.

179 In Muench, the court observed:

The United States [Sluprene [Clourt in Barney v.
Keokuk (1876), 94 U S. 324, 24 L. Ed. 224, declared
that the individual states have the right to determ ne
for thenselves the ownership of |and under navigable
waters. At an early date in its history the Wsconsin
court put itself on record as favoring the trust
doctrine, that the state holds the beds underlying
navi gable waters in trust for all of its citizens,
subject only to the qualification that a riparian
owner on the bank of a navigable stream has a
qualified title in the stream bed to the center

thereof. See the discussion of this subject in
McLennan v. Prentice (1893), 85 Ws. 427, 443-445, 55
N.W 764.

Muench, 261 Ws. at 501-02.

80 Muench quotes two sentences fromlllinois Steel Co. .
Bil ot:
The United States never had title, in the
Nort hwest Territory out of which this state was
carved, to the beds of |[|akes, ponds, and navigable
rivers, except in trust for public purposes; and its
trust in that regard was transferred to the state, and
must there continue forever, so far as necessary to
the enjoynent t her eof by the people of this
commonweal t h. What ever concession the state may nake
w thout violating the essentials of the trust, it has
been held, can properly be nmde to riparian
proprietors.
Id. at 502 (quoting Ill. Steel Co. v. Bilot, 109 Ws. 418, 426

84 N.W 855 (1901)).

81 The Bil ot case went on to say:

Under that [concession to riparian proprietors], by
| ong- established judicial policy, which has becone a
rule of property, a qualified title to subnerged | ands
of rivers navigable in fact has been conceded to the
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owners of the shores. O herwse the title to lands
under all public waters is in the state, and it is
powerl ess to change it. . . . Hence we nust presune

from the evidence that the title to the land in
di spute is where the evidence tends to show it is. W
should say in passing that the term "qualified title"
as above used refers to that interest in the beds of
navigable streanms which has passed to private
ownership according to the uniform holdings of this
court,—a full title, subject to the public rights
which were incident to the lands form ng such beds at
the tinme of the creation of the trust above nentioned.
No private ownership has been conceded which displ aces
or materially affects such public rights. As to them
the state has not abdicated and cannot abdicate its
trust.

Bilot, 109 Ws. at 426 (enphasis added).

182 The state's ownership of |ake beds was confirnmed in

State v. McDonald Lunber Co. , 18 Ws. 2d 173, 176, 118

N.W2d 152 (1962), Wsconsin's Environnental Decade, Inc. .

DNR, 85 Ws. 2d 518, 526, 271 N.W2d 69 (1978), and State v.
Trudeau, 139 Ws. 2d 91, 101-02, 408 N W2d 337 (1987). The
rule is different with respect to the beds under streans® in
part because streanms can change course, streans can becone
unnavi gabl e over tine, and navigable streans can be very narrow
and shallow, so that state ownership of stream beds could be
probl ematic and inpractical.

183 Witing in D ana Shooting O ub, Justice Vinje observed

that "[i]t would no doubt have been nore logical to hold, as

English courts do, t hat private ownership ends where

. "In some of the states enbraced within the Northwest
territory the title to the bed of navigable streans remained in
the state. In Wsconsin it is held to be in the riparian
owners." Diana Shooting Cub, 156 Ws. at 268.
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navigability begins.™ Di ana Shooting Cub, 156 Ws. at 269.

But he added t hat,

there is nothing inconsistent in the doctrine of
private ownership of beds of navigable streans subject
to all the burdens of navigation and the incidents
t her eof . As long as the state secures to the people
all the rights they would be entitled to if [the
state] owned the beds of navigable rivers, it fulfills
the trust inposed upon it by the organic |aw which
declares that all navigable waters shall be forever
free.

184 Contenplating the question of ownership is inportant
because the public trust doctrine inplicates state ownership or
virtual state ownership—>by virtue of its trust responsibility—

of land wunder navigable waters. If the public trust were

extended to cover wetlands that are not navigable, it would
create significant questions about ownership of and trespass on
private land, and it would be difficult to cabin expansion of
the state's new constitutionally based jurisdiction over private
| and. 3?

185 In its discussion of public trust, the DNR points

specifically to M& WMarshall & Ilsley Bank v. Town of Soners

141 Ws. 2d 271, 288, 414 N.W2d 824 (1987), where this court

3. Virtual state ownership of navigable waters and the |and
beneat h navi gabl e waters—udnder the public trust doctrine—does
not inplicate questions of emnent domain. The State has no
need to take what it already "owns." However, geographic
expansion of the public trust beyond the boundaries of the OHW
of navigable waters would inevitably raise a slew of new
guestions about just conpensation. This has never been a part
of public trust jurisprudence.
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stated that a parcel of private wetland |located "partly within
and partly outside a shoreland area should be treated as if the
entire wetland was |ocated within a shoreland area.” To apply
this reasoning to the scope of the public trust doctrine would
not represent a |logical application of the doctrine.

86 There is no constitutional foundation for public trust

jurisdiction over land, including non-navigable wetlands, that
is not below the OHMWM of a navigable |ake or stream Appl yi ng
the state's police power to |land above or beyond the OHW of

navi gable waters—to protect the public interest in navigable

waters—+s different from asserting public trust jurisdiction
over non-navi gable | and and water.

187 The public trust doctrine entails public rights in
navi gable waters, including non-commercial "sailing, row ng,
canoei ng, bathing, fishing, hunting, skating, and other public

pur poses. " Nekoosa- Edwards Paper Co., 201 Ws. at 47. The

state's public trust duty "requires the state not only to

pronote navigation but also to protect and preserve its waters

for fishing, hunting, recreation, and scenic beauty." Ws.'s

Envtl. Decade, 85 Ws. 2d at 526 (enphasis added). The court

cited Miench to support scenic beauty.
188 Applying the "scenic beauty"” referenced in Miench and

W sconsin's Environnental Decade to this case takes the concept

beyond its original purpose to protect and preserve navigable
"waters." In Miench, the court noted the passage of Chapter
523, Laws of 1929, which anended Ws. Stat. 8 31.06(3) "so as to

provi de that the enjoynent of scenic beauty is a public right to
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be considered by the Public Service Commssion in making
findings as to whether a permt for a proposed dam shall be

i ssued. " Miench, 261 Ws. at 508.%  See also DeGayner, 70

Ws. 2d at 949.
189 Considering scenic beauty in relation to the

construction of a dam in navigable waters is different from

claimng public rights under the public trust doctrine to the
sceni ¢ beauty of non-navigable shoreland. Yet, the DNR has
taken the position that the public trust doctrine protects a
public right to "scenic beauty (which on its face extends to the
shore above the OHWV . "

190 Article 11X, Section 1, does not vest the state wth
constitutional trust powers to "protect" scenic beauty by

regul ati ng non-navigable |and bordering |akes and rivers. As

will be noted, the state may have statutory authority to weigh
in on scenic beauty beyond its public trust jurisdiction, but

giving the state constitutional trust power to regulate "scenic

beauty"” would arguably give the state authority to regulate any

private land that could be seen from navi gabl e waters.

32 In Just v. Marinette County, 56 Ws. 2d 7, 201 N.W2d 761
(1972), the state correctly argued in its brief to this court
that the public trust doctrine requires the legislature to
preserve the trust in navigable waters: "The carrying out of
that duty requires not only a pronotion of navigation . . . but
the protection and preservation of the incidents to navigation
such as hunting, fishing, recreation, and scenic beauty, as they
are defined in Miench v. Public Service Commiission] (1952), 261
Ws. 492, 53 N.W2d 514, 55 NNW2d 40." (Enphasis added.)
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91 Public trust jurisdiction has always been confined to

a limted geographic area. In Diana Shooting Cub, the court

sai d:

Hunting on navigable waters is lawful when it is
confined strictly to such waters while they are in a
navi gabl e stage, and between the boundaries of
ordi nary high-water marks. When so confined it is
imaterial what the character of the stream or water
i S. It nay be deep or shallow, clear or covered wth
aquatic vegetation. By ordinary high-water mark is
meant the point on the bank or shore up to which the
presence and action of the water is so continuous as

to leave a distinct mark either by erosion,
destruction of terrestrial vegetation, or other easily
recogni zed characteristic. Lawrence v. Am Writing]

Pl[aper] Co., 144 Ws. 556, 562, 128 N.W 440 [(1910)].
And where the bank or shore at any particular place is
of such a character that it is inpossible or difficult
to ascertain where the point of ordinary high-water
mark is, recourse may be had to other places on the
bank or shore of the same stream or |ake to determ ne
whether a given stage of water is above or below
ordi nary hi gh-water mark.

Diana Shooting Cub, 156 Ws. at 272; see also Bilot, 109

Ws. at 425.

192 The Diana Shooting Club holding was reaffirmed in

Trudeau, 139 Ws. 2d at 104, where the court stated that "Lake
Superior is navigable and if the non-navigable site is a part of

the | ake, then the |and below the OHMWM is held in trust for the

public."” (Enphasi s added.). See also McDonald Lunber Co., 18

Ws. 2d at 176-77; Houslet v. DNR 110 Ws. 2d 280, 286, 329

N.W2d 219 (C. App. 1982) ("[T]Jhe OHWM marks the boundary
between | ake bed titled in the state, which is subject to state
regulation in the public interest, and property titled in

private owners.").
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193 The limtation thus stated in the cases is clearly
inconsistent wth the interpretation of the public trust
doctrine espoused by the DNR

194 In sum we believe the District has raised legitimte
concerns about the DNR s reliance upon the public trust doctrine
as authority for sone of its regulation in this case.

2. Police Power as a Basis for Protecting Water Resources

195 This review of the constitutionally based public trust
doctrine does not disarm the DNR in protecting Wsconsin's
val uabl e water resources. For instance, the DNR has broad
statutory authority grounded in the state's police power to
protect wetlands and other water resources. See Just, 56
Ws. 2d at 10-11. This police power is sonetinmes buttressed by
requi renents inposed by federal |aw Mor eover, the agency has
explicit statutory authority in this case to consider the inpact
of the water |evels of Lake Koshkonong on public and private
wet | ands adjacent to the |ake, Ws. Stat. 8 31.02(1), because it
has police power authority to "protect . . . property."”

196 The Just <case is a textbook exanple of wusing the

state's police power to support | egi sl ation to protect
navigable waters and the public rights therein from the
degradation and deterioration which results from uncontrolled
use and devel opment of shorelands.” |d. at 10. The Wsconsin
Legi sl ature approved the Water Quality Act of 1965 by Chapter
614, Laws of 1965. The Act authorized the passage of shorel and
zoni ng ordi nances by counties, subject to certain requirenents.

Marinette County passed such an ordinance. It |later prosecuted
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Ronald Just for filling in wetlands on his shoreland property
W thout a required permt. |d. at 14.

197 When the case reached the suprenme court, the court
explained that the real 1issue was whether "the conservancy
district provisions and the wetlands-filling restrictions are
unconstitutional because they amount to a constructive taking of
the Justs' l|and without conpensation.” 1d.

198 Marinette County and the state argued that the
contested provisions constituted "a proper exercise of the
police power of the state and do not so severely limt the use
or depreciate the value of the land as to constitute a taking
W t hout conpensation.” Id. The state's principal argunment in
its brief had been that "[t]he Marinette County Shorel and Zoning
Ordinance Is A Valid Police Power Regulation.” The state
expl ai ned that the purpose of the ordinance was not intended to
"preserve wetlands in their natural state. The basic purpose of
the ordinance is the protection of navigable waters, and the
public rights therein, from the degradation and deterioration
which results from the wuncontrolled use and devel opnent of

shorel ands." The state said:

It has long been the law in Wsconsin that |aws
and regulations to prevent pollution and protect the
waters of the state from degradation are valid police
power enactnents. . . . The basis for such police
power regulation is the legislature's duty to pronote
the general health, safety and welfare and to protect
and preserve the public trust in navigable waters of
the State of W sconsin.
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The ordi nance should . . . be upheld as a valid police

power regul ation.

The court then responded in the Just opinion as foll ows:

The protection of public rights nay be acconplished by
the exercise of the police power unless the danage to
the property owner is too great and anmounts to a

confiscation. The securing or taking of a benefit
presently enjoyed by the public for its wuse
obtained by the governnent through its power

not
i's
of

em nent domain. The distinction between the exercise
of the police power and condemation has been said to
be a matter of degree of danmge to the property owner.
In the valid exercise of the police power reasonably
restricting the use of property, the damage suffered
by the owner is said to be incidental. However, where

the restriction is so great the |andowner ought not

bear such a burden for the public good,

to
t he

restriction has been held to be a constructive taking

even though the actual use or forbidden use has

not

been transferred to the governnent so as to be a

taking in the traditional sense.

Id. at 15.

199 The court's enphasis on the state's police power is

evident in the foll ow ng passages:

This case causes us to re-exanm ne the concepts of

public benefit in contrast to public harm and
scope of an owner's right to use of his property.

t he
In

the instant case we have a restriction on the use of a

citizen['s] property, not to secure a benefit for
public, but to prevent a harm from the change in
natural character of the citizens' property.

t he
t he

What mekes this case different from nost condemati on
or police power zoning cases is the interrelationship
of the wetl ands, the swanps and the natura
environnent of shorelands to the purity of the water
and to such natural resources as navigation, fishing,

and scenic beauty. Swanps and wetlands were once
consi dered wast el and, undesi rabl e, and not
pi ct ur esque. But as the people becane nore
sophi sti cat ed, an appreciation was acquired that
swanps and wetlands serve a vital role in nature, are

part of the balance of nature and are essential to
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purity of the water in our |akes and streans. Swanps
and wetlands are a necessary part of the ecol ogical
creation and now, even to the wuninitiated, possess
their own beauty in nature.

The exercise of the police power in zoning nust be
reasonable and we think it is not an unreasonable
exercise of that power to prevent harm to public
rights [in navigable waters] by limting the use of
private property to its natural uses.

W sconsin has long held that |aws and regul ati ons
to prevent pollution and to protect the waters of this
state from degradation are valid pol i ce- power
enact nment s.

1d. at 16-18.%

1100 If there is any question that the court was not
relying on the public trust doctrine to sustain the shorel and
zoning ordinance and its authorizing legislation, the court
noted that the Marinette County ordinance applied to "lands
within 1,000 feet of the nornal hi gh-water elevation of
navi gable |akes, ponds, or flowages and 300 feet from a
navi gable river or stream" 1d. at 10. These dinensions far

exceed the geographic limtations of public trust jurisdiction

It should be obvious that the state does not have constitutional

public trust jurisdiction to regulate land a distance of nore

than three football fields away from a navi gabl e | ake or pond.

3 "In Just we upheld, as a valid exercise of the police

power, Marinette County's shoreland zoning ordinance against a
chal l enge that the ordinance anmobunted to a constructive taking
of the Just[s'] land w thout conpensation." M&l Marshall &
IIsley Bank v. Town of Soners, 141 Ws. 2d 271, 286, 414
N. W2d 824 (1987) (enphasis added).
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1101 The police power is potent, and |egislation grounded
in the state's police power is presuned constitutional and wl|l
be sustained unless it is deened unconstitutional beyond a
reasonabl e doubt. Nonet hel ess, as Just nmkes «clear, the
distinction between the DNR s constitutionally based public
trust authority and the DNR s police power-based statutory
authority is that the latter is subject to constitutional and
statutory protections afforded to property, may be nodified from
time to time by the legislature, and requires sone bal anci ng of
conpeting interests in enforcenent.

1102 Wsconsin Stat. 8 31.02(1) also nmakes a distinction
between the DNR' s public trust authority and its police power
authority. Only part of Ws. Stat. 8 31.02(1) enbodies the

public trust doctrine. See Ws. Power & Light Co. v. Pub. Serv.

Commin, 5 Ws. 2d 167, 174, 92 N W2d 241 (1958) (stating that
| anguage in 8§ 31.02 "pronot [ing]
safety . . . and . . . protect[ing] property" "invol ve[ s]
subj ects covered by the police power of the state").

1103 If the statute read only that the departnent "in the
interest of public rights in navigable waters,” may regul ate and
control the level and flow of water in all navigable waters, the
statute would be seen as a direct enforcenent nechanism for the
public trust in navigable waters. But the statute does nore.
| t contains a disjunctive el enent giving the departnent
authority to regulate and control the flow of water in all
navi gable waters "to pronote safety and protect life, health and
property."” Ws. Stat. § 31.02(1). Because the quoted | anguage
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follows the key word "or," the departnent is given distinct and
different authority to consider interests affected by the [evel
of the "navigable waters."

3. The H story of Ws. Stat. 8 31.02(1) and Application

104 Wsconsin Stat. 8§ 31.02(1) originated in Section 3,
Chapter 380, Laws of 1915. The "or" between the words "the
interest of public rights in navigable waters" and the words "to
pronote safety and protect I|ife, health and property" was
present in the beginning in relation to the power to control
water |evels. See Ws. Stat. ch. 69m, § 1596—=2.1. (1915)
(created by Section 3 of Chapter 380, Laws of 1915).

105 By contrast, Ws. Stat. ch. 69m, 8§ 1596—~%.3. (1915),
created by the sanme section of ch. 380, directs the Railroad
Comm ssion to consider whether "the construction, operation or
mai nt enance of the proposed dam will not materially obstruct
exi sting navigation or violate other public rights and wll not
endanger life, health or property."” (Enphasis added.)

1106 Both provisions distinguish "public rights” from other
interests, and those other interests need not be in or part of
navi gabl e waters. The section relating to the water |evel
regul ations appears to give the Railroad Conm ssion sone
di scretion about what it wll consider; the other section
requires consideration of nmultiple factors before permtting
construction of a dam

1107 C early, both sections enpower the Railroad Comm ssion
to consider water |evel effects on property. Fl oodi ng was an
obvi ous concern. The early statutes contain frequent references
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to flooding caused by dans. W see no reason, however, why
"property" woul d  not include property rights generally,
particularly riparian rights under common | aw.

1108 The "bundle of rights conferred upon a property owner
by virtue of his contiguity to a body of water, whether a |ake
or stream are referred to as riparian rights.” Mayer V.
G ueber, 29 Ws. 2d 168, 174, 138 N W2d 197 (1965). "It is
clear in Wsconsin that the nere fact that one owns property
abutting a natural body of water presunptively confers certain

rights.” ld.; see also Stoesser v. Shore Drive P ship, 172

Ws. 2d 660, 667, 494 N W2d 204 (1993). W see no evidence
that the legislature in 1915 intended to exclude riparian rights
fromthe consideration of property in Ws. Stat. § 31.02(1).

1109 Property abutting a natural body of water includes
wetlands, which nmake up 12.4 mles of Lake Koshkonong's
shorel i ne. The District acknow edges that "privately owned
wetl ands are entitled to consideration as 'property' to be
protected in establishing a water |level order." There can be no
di spute that the DNR can consider water |evel inpact on al
adj acent property under Ws. Stat. 8 31.02(1).

1110 No property owner's riparian rights are absolute.
They are bal anced against the rights of other riparians and the

public, particularly if +they inpinge upon public rights in

navi gabl e waters. But the rights of all riparians nust be
considered in a water Ilevel determnation. The DNR may
enphasi ze sonme rights over others in its water | evel
determ nations, and its exercise of discretion will normally be
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upheld so long as it considers all property rights and so |ong
as it does not accord sonme non-navigable |and or water above the

OHWM a constitutional preference as trust |land over other

property.
C. Application of Water Quality Standards

111 W next turn to the District's contention that
applying wetland water quality standards in a Ws. Stat.
8§ 31.02(1) water level determ nation, specifically water quality
standards in Ws. Admin. Code § NR 103,3% is expressly prohibited
by Ws. Stat. § 281.92.

112 The District asserts that the |egislature delegated
rul e-making authority to the DNR in Chapter 614, Laws of 1965
Chapter 614 extensively revised then-Ws. Stat. ch. 144 of the
statutes, giving what is now the DNR a directive to "adopt rules
setting standards of water quality to be applicable to the
waters of the state, recognizing that different standards may be
required for different waters or portions thereof."* § 37, ch.

614, Laws of 1965.

34 Chapter NR 103 was promulgated pursuant to Ws. Stat.
§ 281.15(2)(b), which authorizes the DNR to adopt rules for
wet |l and water quality standards.

3% Wsconsin Stat. § 144.025(2)(b) (1965), which is now Ws.
Stat. 8§ 281.15(1), read in full

The depart nment shal | adopt rul es setting
standards of water quality to be applicable to the
waters of the state, recognizing that different
standards may be required for different waters or
portions thereof. Such standards of quality shall be
such as to protect the public interest, which include
the protection of the public health and welfare and
the present and prospective future use of such waters
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113 Chapter 614 defined "waters of the state":

"Waters of the state"” includes those portions of
Lake M chigan and Lake Superior within the boundaries
of Wsconsin, and all |akes, bays, rivers, streans,
springs, ponds, wells, inpounding reservoirs, marshes,
wat er cour ses, drainage systens and other surface or
ground water, nat ur al or artificial, public or
private, within the state or its jurisdiction.

Ws. Stat. 8§ 144.01(1) (1965).
114 The District asserts that:

DNR erred as a matter of law in applying ch. NR 103
Those rules, which define wetland functions and val ues
and are intended to be determnative of regulatory
deci sions, were promnul gated under the authority of ch.
281. But DNR's authority to apply rules pronul gated
under sec. 281.15 has always been Ilimted by sec.
281.92, which provides: "Nothing in this chapter [ch.
281] affects ss. 196.01 to 196.79 or ch. 31."

Therefore, the District concludes, consideration of "public
rights in navigable waters" in Ws. Stat. § 31.02(1) cannot
i nclude the application of water quality standards in Ws. Stat.
ch. 281 and its underlying adm nistrative code. In effect, the
District contends that nothing in Ws. Stat. ch. 281 affects
Ws. Stat. ch. 31.3%

for public and private water supplies, propagation of

fish and aquatic life and wldlife, donestic and
recreational purposes and agricultural, commercial,
industrial and other legitimte uses. In all cases
where the potential uses of water are in conflict,
water quality standards shall be interpreted to

protect the general public interest.

3% A March 27, 2006, nenorandum from Patricia Ann Trochl el
of the DNR—}tabel ed Exhibit 850 at the contested case hearing—
appears to confirm the District's contention, as Trochlel
wr ot e:
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1115 Once again, the text of Ws. St at . 8§ 31.02(1)
authorizes the DNR to "regulate and control the level and flow
of water in all navigable waters" in the interest of "public
rights in navigable waters or to pronote safety and protect
life, health and property.” Some of the "property" to be
"protected" is wetlands, both public and private. How shoul d
the DNR square this with Ws. Stat. § 281.92?

116 The District's reading of these two statutes—that the
DNR cannot apply wetland water quality standards in § NR 103
when making a § 31.02(1) water Ilevel determ nation—s not
r easonabl e. The DNR should not be forced to ignore relevant
statutes and its own admnistrative rules on water quality
standards in making a water level determnation. It should not
be forced to disregard its recognized statewide statutory

mssion as well as its own property. >’

Questions have arisen regarding the departnent's
authority to consider water quality standards for
activities regulated wunder ch. 31. Ch. 281.92
provides: "Nothing in this subchapter affects ss.
196.01 to 196.79 or ch. 31.["] This neans that the
departnment cannot apply water quality standards such
as NR 102 and NR 103 to dans regul ated under ch. 31.

(Enmphasi s added.) However, Trochlell goes on to state that
DNR s responsibility wunder Ws. Stat. 8§ 31.02(1), "in the
interest of public rights in navigable waters" and to "pronote
safety and protect life, health and property” requires DNR to
"consider [effects] to wetlands under ch. 31 when evaluating
wat er | evel inpacts to wetlands." (Enphasis added.)

3% See Ws. Stat. § 281.11 ("The [DNR] shall serve as the
central wunit of state governnent to protect, mintain and
inprove the quality and nanagenent of the waters of the state,

ground and surface, public and private.").
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117 The  history of the two statutes at issue is
enl i ght eni ng. As previously noted, Ws. Stat. § 31.02 was
originally enacted in 1915 as Section 1596—=2.1. of ch. 69m
8§ 3, ch. 380, Laws of 1915 (the Water Powers Act). The statute
in 1915 read: "The comm ssion, in the interest of public rights
in navigable waters or to pronote safety and protect |ife,
health and property is enpowered to regulate and control the
level and flow of water in all navigable waters." Ws. Stat.
ch. 69m § 1596—=2.1. (1915). This section was renunbered in
1917 as Ws. Stat. 8§ 31.02, as part of the newly created Ws
Stat. ch. 31. § 3, ch. 474, Laws of 1917. The new 8§ 31.02 was
entitled "Powers of the railroad conmm ssion" because the
Rai | road Conmi ssion was the state agency originally responsible
for maki ng water | evel determ nations.

118 Wsconsin Stat. 8§ 281.92 was first enacted in 1919,
four years after the predecessor statute to Ws. Stat.
8§ 31.02(1). Section 1407m—1. (12) stated: "Nothing in this act
shall be construed to alter, anend, repeal, inpair, or affect
any of the provisions of sections 1797m— to 1797m—109 or of

chapter 31 of the Wsconsin statutes.” 8 2, ch. 447, Laws of

1919 (enphasis added). The state board of health originally had
the responsibility for enforcing the predecessor to Ws. Stat.

ch. 281. See generally ch. 447, Laws of 19109.

1119 Four years later, the latter statute was renunbered as

Ws. Stat. 8§ 144.12 and anended to read, "Nothing in this

chapter shall be construed to affect the provisions of sections

1797m—3 to 1797m—3209 or of chapter 31 of the statutes." § 27,
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ch. 448, Laws of 1923. This section was renunbered as Ws.
Stat. § 144.27 in 1979, § 624, ch. 221, Laws of 1979, and
finally renunbered as the current Ws. Stat. 8§ 281.92 in 1995.
1995 Ws. Act. 227, § 435.

1120 The court of appeals looked at this history and nmade

the foll om ng observati ons:

This statutory history shows that Ws. Stat.
§ 281.92 was originally adopted to demarcate the
regul atory spheres of influence of the state Board of
Health and the Railroad Conmm ssion; the Board of
Health's water purification and water pol | ution
prevention responsibilities were not to affect the
authority of the Railroad Conmm ssion in dam regul ation
under Ws. Stat. ch. 31, and the Railroad Conm ssion's
responsibilities were not to affect the authority of
the Board of Health in its sphere of regul ation.

Rock- Koshkonong Lake Dist., 336 Ws. 2d 677, 160. Now that both

Ws. Stat. ch. 281 and ch. 31 responsibilities fall to the DNR,
the court of appeals said, the District's reading of these two
statutes is illogical. I1d.

121 In our view, the effect of Ws. Stat. § 281.92 upon
Ws. Stat. 8§ 31.02(1) cannot be so easily dismssed. Wsconsin
Stat. 8§ 281.92 has remained essentially intact for nearly a
century, including alnost 50 years in which the DNR has had the
dual responsibility of enforcing Ws. Stat. chs. 31 and 281.
The DNR' s jurisdiction in Ws. Stat. ch. 281 is broader and
different fromits jurisdiction in Ws. Stat. ch. 31. If the
purpose served by Ws. Stat. § 281.92 had ceased to exist, the
statute would probably have been anmended or elimnated rather

t han sinply renunbered.
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1122 U timtely, we must i nterpret both Ws. St at .
88 31.02(1) and 281.92 in a way that harnoni zes the purposes of
the two statutes. "Apparently conflicting provisions of |aw
shoul d be construed so as to harnonize them and thus give effect

to the leading idea behind the law." Beard v. Lee Enters., 225

Ws. 2d 1, 15, 591 N W2d 156 (1999). Construing Ws. Stat.
§ 281.92 as forbidding the DNR from applying water quality
standards when making a water |level determnation in the
interest of "public rights in navigable waters" is too absol ute.
As the court of appeals stated, the nore reasonable
interpretation is that "nothing in the DNR s water protection
responsibilities under ch. 281 and the associated adm ni strative
rules expands or restricts its responsibilities to set water

|l evels under Ws. Stat. 8§ 31.02(1)." Rock- Koshkonong Lake

Dist., 336 Ws. 2d 677, Y57. That interpretation harnonizes the

statutes and "give[s] effect to" the idea behind both |aws: that
the DNR should not be straitjacketed when nmanaging the water
resources of this state. Beard, 225 Ws. 2d at 15.

1123 The DNR may consider the water quality standards in
Ws. Admn. Code 8§ NR 103, pronul gated under Ws. Stat. ch. 281,
when making a Ws. Stat. 8§ 31.02(1) water |evel determ nation.
Full consideration of these standards is different from a
requirenent that the DNR always apply them in making a
§ 31.02(1) determ nation.

124 As we understand it, the DNR did not apply the § NR
103 wetland water quality standards in this case. Rat her, the
analysis in the ALJ's Decision stated that the DNR eval uated the
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proposed water |evel increase in the District’s Petition
"agai nst the appropriate regulatory standards, including chapter
NR 103, Ws. Adm n. Code."

125 Therefore, we conclude that the DNR nmay consider
wetland water quality standards in Ws. Adnin. Code 8§ NR 103
when making a water |evel determnation under Ws. Stat.
§ 31.02(1). Wsconsin Stat. 8§ 281.92 does not preclude the DNR
from applying the wetland water quality standards in 8 NR 103 or
other parts of ch. 281, when appropriate, after weighing factors
under § 31.02(1).

D. Consideration of Econom c |npacts

1126 We turn now to the District's final contention that it
was wong as a matter of law for the DNR to exclude nost of the
evi dence of economic inpacts at the contested case hearing. The
District argues that the requirenment in Ws. Stat. § 31.02(1) to
"protect . . . property" should be broadly interpreted so as to
consider the effect of proposed water |levels on residential
property values, business inconme, and |ocal tax revenue. The
DNR, on the other hand, asserts that it properly interpreted
"protect . . . property" to include consideration of only the
direct "hydrologic inpacts" to real property like flooding and
the inpacts on the utility and enjoynent of riparian access
rights.

1127 Statutory interpretation starts with the text of the

statute. State ex rel. Kalal v. Crcuit Court for Dane Cnty.

2004 W 58, 1945, 271 Ws. 2d 633, 681 N W2d 110. "If the
meaning of the statute is plain, we ordinarily stop the
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inquiry." Id. However, if a statute is anbiguous—that is,
"capabl e of being understood by reasonably well-infornmed persons
in two or nore senses"—then a reviewng court nmay turn to
scope, history, context, and purpose of the statute. I1d., 947-
48.

128 Ws. Stat. ch. 31 does not define "property."3 |If the
| egi sl ature does not provide a definition, we my resort to

di ctionari es. DOR v. River Cty Refuse Renoval, Inc., 2007 W

27, 146, 299 Ws. 2d 561, 729 N W2d 396. However, dictionary
definitions are not especially helpful to us in this case. See,

e.g., The Anmerican Heritage D ctionary of the English Language

1452 (3d ed. 1992) (defining "property" as "1l.a. Sonething
owned; a possession. b. A piece of real estate. . . c.
Sonething tangible or intangible to which its owner has I egal

title"); Black's Law Dictionary 1232 (7th ed. 1999) (defining

"property" as "The right to possess, use, and enjoy a
determ nate thing").

1129 Regardl ess of how property is defined, certain rights
are traditionally associated with property ownership. These are
known as the "bundle of rights" and comonly include the right

"to possess, use and dispose" of the property, anong other

38 As one legal scholar put it, "What is property? Nearly
every first-year property course [in |aw school] begins and ends

wth this query. The I nstructor never answer s t he
guestion. . . . The question is unanswerable because the
meani ng of the chanel eon-like word property constantly changes
in time and space." John Edward Cribbet, Concepts in

Transition: The Search for a New Definition of Property, 1986 U
1. L. Rev. 1, 1.
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rights. Loretto v. Tel epronpter Manhattan CATV Corp., 458 U S

419, 435-36 (1982) (citation and internal quotation marks

omtted); see also Mtchell Aero, Inc. v. Gty of MIwaukee, 42

Ws. 2d 656, 662, 168 N W2d 183 (1969) ("Omership is often
referred to in |legal philosophy as a bundle of sticks or

rights."); Denise R Johnson, Reflections on the Bundle of

Rights, 32 Vt. L. Rev. 247, 253 (2007) (listing 11 incidents of
full ownership in property, including inter alia, the right to
possess, the right to use, the right to manage, the right to the
inconme, the right to capital, and the right to alienate); A M

Honoré, Oanership, in Oxford Essays in Jurisprudence, 107, 112-

24 (A.G Cuest ed., 1961).

130 In this case, we nust determ ne whether the DNR nust
consider the effects of a water level determnation on the
econom c incidents of "property." The neaning of the word
"property,"” as used in Ws. Stat. 8§ 31.02(1), is not clear on
its face in the context presented. Thus, the word is anbi guous,
as the court of appeals initially concluded in its certification
to this court.

131 What does the word "protect"” nean? Again, no
definition of the termexists in Ws. Stat. ch. 31. Definitions
in a standard dictionary are only marginally helpful. The

Anmerican Heritage Dictionary of the English Language 1456 (3d

ed. 1992) (defining "protect"” as "1. To keep from bei ng damaged,
attacked, stolen, or injured; guard.").

1132 G ven t he | ack of a pl ain nmeani ng of
"protect . . . property,” we nust |look further to interpret this
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phrase. W find that history, purpose, precedent, and the DNR s
past practice support a broad interpretation of the phrase
"protect . . . property" so that the DNR is not limted to
consi deration of hydrol ogic danage to real property and riparian
rights when making a water |evel determ nation under Ws. Stat.
§ 31.02(1).

133 The <construction and operation of danms, the water
| evel s upstream caused by dam placenent, and a network of
navi gabl e waters have played an inportant role in Wsconsin's
econom ¢ devel opnent since early statehood. See, e.g., Joseph

A Ranney, Trusting Nothing to Providence: A History of

Wsconsin's Legal System 137 (1999) (discussing the use of dans

for lunmber mlls and transportation of goods on navigable waters
in nineteenth-century Wsconsin). The territorial |egislature
recognized the role that dans and streans played in economc

devel opment with its passage of the MIIdam Act. DNR Wt er way

and Wetland Handbook, ch. 140 Dans, at 2 (stating that the

pur pose behind legislative regulation of dans was to "encourage
econom ¢ devel opnent ™).

134 This court also recognized the economc inpacts of
dans and the resulting sustained water Ilevels on inmpounded

bodies of water. In Fisher v. Horicon Iron & Manufacturing Co.

this court, in considering the constitutionality of the MII| dam
Act, noted that "enterprising towns and flourishing villages
have grown up" around dans and depend upon the dans for their
“weal th and prosperity." Fisher, 10 Ws. 293 (*351), 297 (*354)

(1860). In Smth v. Youmans, this court simlarly recognized an
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interest that residential riparian owners acquired in higher
| ake levels behind a dam nmaintained over a 40-year period.
Smth, 96 Ws. 103, 109, 70 N.W 1115 (1897). These higher |ake
levels led property owners to build summer honmes, summer
resorts, and make other "sundry valuable inprovenents" on | ake
lots. Id. at 106 (statenent of facts). \Vhile these acts and
cases predate Ws. Stat. 8 31.02, the history is instructive as
to the role dans and water levels ©played in economc
devel opnent .

135 In 1909 the legislature created a joint Special
Legislative Commttee on Water Powers, Forestry, and Drainage
A J.R 8, Laws of 1909. Two nenbers of this joint commttee
state Senators Paul O Husting and Henry Krunrey, 1issued a
report to the governor and legislature detailing their
observations of inpounded |akes while touring the state with the

joint commttee:

Summer resorts have sprung up along the |ake shores
and summer honmes have been built by people from
various parts of the state and of the United States.
Piers have been built into the |akes and other
i nprovenents nade by the riparian. By reason thereof
the shores are beginning to becone very val uable and
property rights are becom ng inportant.

Spec. Legis. Comm on Water Powers, Forestry, and Drainage, 49th
Leg., Mnority Rep. of Senators Paul O Husting and Henry
Krunrey, at 24 (Ws. 1910). The report of the full commttee
was even nore expansive in its discussion of water power, the
resulting reservoirs of water and their inportance to industry,

residential riparians, and comrercial recreation interests. See

60



No. 2008AP1523

generally Rep. of the Comm on Witer Powers, Forestry, and
Drainage of the Ws. Leg. 1910, 49th Leg. For example, the
commttee report noted that inpounded waters behind dans created
very favorable conditions for summer cottages on | ake banks and
' aunches for tourists and hunters. |d. at 27.

1136 The speci al legislative committee's full report
resulted in the Water Powers Acts of 1911, 1913, and 1915. DNR
Wat erway and Wetl and Handbook, at 4. The 1915 Water Powers Act

survived, while this court found the fornmer two acts to be
unconstitutional .3 The 1915 act included the requirement that
the then-Railroad Comm ssion protect property when setting water
| evel s. Ws. Stat. ch. 69m, 8§ 1596—=2. (1915). In 1917 the
| egi slature renunbered the Water Powers Law as Ws. Stat. ch.
31, with its requirenent to protect property as it survives
today. 8§ 3, ch. 474, Laws of 1917. 1In light of the legislative
reports giving rise to the Witer Powers Act containing the
"protect . . . property" l|language of Ws. Stat. 8§ 31.02(1), one
can reasonably infer that riparian residential property and

| ake- based businesses were prinme considerations for protecting

property.

3 Chapter 652, Laws of 1911 (the 1911 Water Powers Act) was
found unconstitutional as a taking of private property wthout
conpensati on. State ex rel. Wausau St. R R Co. v. Bancroft,
148 W's. 124, 134 N W 330 (1912). The 1913 Water Powers Act
(ch. 755, Laws of 1913) was found unconstitutional because it
did not provide adequate due process. State ex rel. Omnen v.
Ws.-Mnn. Light & Power Co., 165 Ws. 430, 162 NW 433 (1917).
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1137 One of the first cases to interpret the new

requirenent to protect property was Town of Bear Lake .

W sconsi n-M nnesota Light & Power Co., 16 WR C R 710 (1915).

In that case, riparian property owners brought a conplaint to
the Railroad Conm ssion over a plan for a new dam that the
owners clainmed would cause flooding, destroying town highways
and "rendering valu[e]less nmuch taxable property therein." I1d.
at 710. The Railroad Commission held that property to be
protected from overflow was not |limted to |and downstream from
a dam but applied upstreamas well. 1d. at 717. Furt her nor e,
the respondent power conpany urged the Railroad Commi ssion to
accept an expansive view of property in the Water Powers Act;
namely, the property interests in a water |evel determ nation
are "of sufficient magnitude and inportance to the conmunity or
the state as to nake those property interests a matter of public
concern.” 1d. at 719. Not ably, while the decision discussed
the location of property to be protected and the inportance of
property to the community, the decision did not explicitly limt
the protection of property to only direct physical inpacts.

1138 Another early Railroad Comm ssion case discussing the
protection of property in the <context of a water |evel

determ nation is informative. In In re Determining the Hi gh

Water Mark to be Established on the Rest Lake Reservoir Operated

by the Chi ppewa & Flanbeau I|Inprovenent Co., riparian residents

opposed the raising of water levels on the Rest Lake reservoir

because it would result in "injury to their property."” 16

WR CR 727, 731 (1915). The Railroad Comm ssion recognized
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that the waters of the affected area were "anong the nost fanopus
summer resort and fishing waters in the state.” Ild. at 738.
Residents and resort owners invested "large sunms of noney"” in
i nprovenents on the waters. Id. at 733-34. The Railroad

Conmi ssi on hel d:

W are of the opinion that the Conmssion is required
to take into consideration the effect of [water]
| evels fixed by it upon property which may be affected
by those levels and that where the property to be so
affected includes the nost valuable property in the
comunity, is large in acreage, and not shown to be
subject to overflow, the protection of such property
is a mtter of nore than private interest and becones
a matter affecting the public welfare.

ld. at 736.%° Thus, the Railroad Conmission in Rest Lake made a

direct Ilink between protecting property in a water |evel
determ nation and economc danage to valuable | and. Wi | e
initially the potential damage was  physi cal in nature

(overflowng of land), the Commssion was mndful of the

4 This court affirnmed the Rest Lake water level order in
Chi ppewa & Flanbeau | nprovenent Co. v. Railroad Conm ssion of
Wsconsin, 164 Ws. 105, 159 NW 739 (1916).

The DNR correctly notes that this court's opinion in

Chi ppewa & Flanbeau used the words "inperil[]," "injury," and
"danmage" in relation to property. Id. The DNR argues that
these words "connote direct harm to property, not econom c harm
to property values or taxes or business.” W decline the
invitation to take such a narrow view of these words. Wile one
can certainly suffer physical injury, one can also undergo
economc or financial injury as well, particularly as a result
physi cal danmage. See, e.g., US Small Bus. Admin., Economc
I njury Di saster Loans, http://ww. sba. gov/ cont ent/econom c-

i njury-di saster-loans (last visited July 8, 2013).
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i nprovenents to the land that increased its value and that the
val ue woul d no doubt be affected by the | evel of the water.*
1139 It is unreasonable to conclude, given the preceding
hi st ory, cont ext, and i nterpretations of t he phr ase
"protect . . . property,” that econom c inpacts cannot be
considered when nmaking a water |evel determ nation under Ws.
Stat. 8§ 31.02(1). The DNR, the agency currently charged wth
making a water |level determnation wunder § 31.02(1), nust
protect the sanme property interests as in 1915 and bef ore—that

is, not only land itself, but inprovenents to the land, the

L The DNR and court of appeals look to this court's
decision in Gty of New Lisbon v. Harebo, 224 Ws. 66, 271 N W
659 (1937) for support that "protect . . . property” applies
only to the protection of property from events I|ike flooding
Rock- Koshkonong Lake Dist., 336 Ws. 2d 677, 145. We di sagree.
Harebo was about whether a permt for dam construction under
Ws. Stat. 8§ 31.06(3) (1935) was required before condemati on
proceedi ngs for flowage rights. Specifically, was condemati on
of all the flowage rights necessary before the grant of a permt
so as not to "endanger property"? Harebo, 224 Ws. at 70.

The Harebo court asked what is neant by property, and
| ooked to Ws. Stat. § 31.02, which has "precisely the sane
formula" for protecting property as Ws. Stat. 8§ 31.06(3)
(1935). Id. at 72. The court concluded, "It is not proper to
isolate the word 'property' and assert that injury to property
means normal flowage by the ordinary operation of the dam since
this is the inevitable consequence of building and maintaining a
dam" Id. at 73.

The Harebo holding was Ilimted to whether the Public
Service Conmission (at the tine, +the agency tasked wth
regulating flowage and water level) was required to protect
property from being flooded by normal dam operation in the

context of dam permt approval. While this holding obviously
i nplicates physical danmage to property, it does not |limt the
protection of property solely to physical inpacts such as
f I oodi ng.
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community's interest in the land, and investnents in and capital
derived from the |[|and. These property interests have not
dimnished in inportance, but now they nust be bal anced agai nst
inpacts on wldlife, water quality, wetlands, recreation, and
ot her nore nodern consi derati ons.

1140 The DNR's own Waterway and Wetland Handbook has
guidelines in place for econom c considerations when regulating

water levels under Ws. Stat. § 31.02(1). DNR Waterway and

Wet | and Handbook, ch. 130, at 3 (stating that the DNR "may

regulate and control water level and flow to: . . . Mnimze
econom c losses resulting from too nuch or too little water").
W also note that the DNR considered economi c inpacts of water
|l evel s on Lake Koshkonong when it conducted an EA for the
proposed 1982 water |evel order.?

141 Equally significant, the DNR s nodel shoreland zoning
ordi nance (which was adopted by Marinette County in 1967 and was
at issue in the Just case) stated in the beginning and states

now.

1.2 Findings of Fact. Uncontroll ed use of the
shorel ands and pollution of the navigable waters of
_____ County will adversely affect the public health,
safety, convenience, and general welfare and inpair
the tax base. The legislature of Wsconsin has
del egated responsibility to the counties to further
the maintenance of safe and healthful conditions;
prevent and control water pollution; protect spawnling
grounds, fish and aquatic |ife; <control building

“2 The Environnental |npact Assessment Screening Wrksheet
for the proposed 1982 water |evel order discussed how "taverns,
marinas, bait deal erships” and other comrercial establishnents
"Wl benefit froma stable recreational pond."
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sites, placenment of structures and l|and uses; and to

preserve shore cover and natural beauty. Thi s
responsibility is hereby recognized by Count vy,
W sconsi n.

Ws. Dep't of Natural Res., A Mdel County Shoreland Zoning

Ordinance for Wsconsin's Shoreland Protection Program at 5

(June 2010, rev. Dec. 2010) (enphasis added). This was

explicitly acknowl edged by the Just court: "The Marinette county

shoreland zoning ordinance in secs. 1.2 and 1.3 states the

uncontrolled wuse of shorelands and pollution of navigable

waters . . . affect public health, safety, convenience, and
general welfare and inpair the tax base.” Just, 56 Ws. 2d at
11 (enphasis added). Reference to the tax base is generally

i ncluded in county shorel and zoni ng ordi nances. See, e.g., Dane
Cnty., Ws., Code of Odinances § 11.016(1) (2013); Marinette
Cnty., Ws., Code of Odinances 8 21.01(2) (2013); Code of
Ordi nances, Rock Cnty., Ws. 8§ 4.201(2) (2013). Consequent |y,
the DNR s stated position in the present case—di savowi ng any
consideration of the effects of water levels on the tax base—s
directly contrary to the statutory and case |law authority it
relies on in the Decision.

142 In this case, the DNR considered riparian access and
enj oynent when making the water Ilevel determnation for Lake
Koshkonong under Ws. Stat. 8§ 31.02(1) but excluded testinony on
econonmi c inpacts of lower water |levels on both riparian and non-
riparian property owners and comrmunities in close proximty to

t he | ake. At oral argunent, the DNR clained that economc
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interests were subsuned into the admtted testinony on riparian
i nt erests.
1143 The DNR s Decision and current position relies on this

court's previous opinion in Wsconsin's Environnental Decade

when it characterized the evidence of economc inpacts as
"secondary or indirect economc inpacts."* In that case, the
court held that the DNR did not need to consider socioecononic
inpacts in determning whether to issue an EIS in connection

wth Ws. Stat. ch. 30 permts. Ws.'s Envtl. Decade, 115

Ws. 2d at 395.

1144 W& disagree wth the DNR s application of Wsconsin's

Envi r onnment al Decade to this case. First, the alleged

socioeconomc injuries in that case—a possible decline in
downt own Appl eton's business because of a new shopping nmall
outside of the city—did not have "a direct causal relationship
to the mnor changes to the physical environnent found by the
DNR " 1d. at 404. Here, the decision to raise or |ower water
levels has a direct economc inpact on the riparian comunity.

Second, the case before us is not about issuing an EIS; this

“3 Yet, the DNR did not exclude evidence of secondary
economc loss entirely; the ALJ admtted testinony on the | oss
of board feet of green ash and dimnished crop yields in
drai nage districts. In fact, the testinony of dimnished crop
yields that would result from higher waters is an explicit
finding of fact in the Decision.

It is inconsistent for the DNR to consider the economc
i npacts of higher water |evel proposals |ike these, but refuse
to consider economc inpacts from |ower water |evels under the
current order.
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case is about what the DNR should consider in protecting
property, as directed by Ws. Stat. § 31.02(1), when neking a
wat er | evel determ nation.

145 It is inportant to note that the economc testinony
excluded at the <contested case hearing supplenented the
testinmony of residents and business owners that the ALJ all owed
to stay in. In other words, the excluded testinony was
different from the testinony that the ALJ accepted. The
i ncluded testinony spoke to how long the piers of |ake-based
busi nesses have to be in order to nmake effective use of
navi gable water, while the excluded expert testinony of John
St ockham spoke to the noney |ost by these businesses with water
| evel s on Lake Koshkonong reduced from their historical |evels.
The included testinony covered riparian access and enjoynent,
while the excluded testinony of Stockham and Dr. Kashian
expl ai ned how property may have dimnished in value or risen in
value nore slowy than conparable |ake property because of the
reduced access. The included testinmony spoke to the natural
scenic beauty, hunting, fishing, canping, and boating on and
around Lake Koshkonong, while the excluded testinony talked
about the overall economc inpact that |ower water |evels would
have on the community that depends on these enunerated
activities—not only the inpact on businesses but also on the
muni ci palities that surround the | ake. The DNR rightly
considered the direct inpact of lower water levels on riparian
properties, but wongly excluded the cunul ative econom c effect
of the Iower water |evels on these properties. It is a famliar
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principle of environmental |aw that secondary effects are often
nore substantial than the primary effects of an action.

146 The DNR asks how it would go about an economc
anal ysi s: % How would it nonetize the value of riparian
property? Wiat would be its |ogical stopping point? W do not
hold that the DNR nust consider renbte economc Iinpacts; a
reasonabl eness standard should apply. The DNR has discretion as

S and it can

to which inpacts are too attenuated to consider,*
refute any econom c evidence. Mor eover, evidence of economc
inpacts is not dispositive in a water |evel determ nation;
hypot hetically, on remand the DNR could still reject a petition
for higher water levels on Lake Koshkonong even after
considering the economc inpacts of lower water levels on
property. However, it is clear that the DNR nust consider the

econom c inpacts in the first place.

“ The DNR is capable of conducting an econonic analysis in

ot her contexts. See, e.g., Ws. Stat. 88§ 285.01(12) and
227. 137. However, we are not requiring the DNR to conduct an
econonmi ¢ anal ysis, per se. We hold that the DNR mnust consider
economc inpacts to property when nmking a water |evel

determ nati on under Ws. Stat. 8§ 31.02(1).

Furthernmore, the DNR asserts that it cannot consider
econom c inpacts |like property values on a proposed hi gher water

| evel order. This assertion would produce an absurd result in
the case of a proposed |ower water |evel order. The DNR s
narrow interpretation of "protect . . . property" would nean
that only direct physical inpacts to property could be

consi dered but no evidence of ruined property values or business
recei pts could be considered.

“° It merits repeating that an ALJ nust adnmit "all testinony
havi ng reasonabl e probative value, but shall exclude inmmterial
irrelevant or unduly repetitious testinony or evidence." Ws.
Stat. 8§ 227.45(1).
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1147 We make one further observation. Rai si ng and | oweri ng
water |evels, pursuant to Ws. Stat. 8§ 31.02(1), is a classic
exanpl e of governnent regulation. A regulation may severely
di mnish the value of property, but in a regulatory "taking"
under the Fifth Amendnent, the "regulation or governnent action
"must deny the |landowner all or substantially all practical uses
of a property in order to be considered a taking for which

conpensation is required."'" Eberle v. Dane Cnty. Bd. O

Adj ustnent, 227 Ws. 2d 609, 622, 595 N.W2d 730 (1999). |If the
econom c inpact of governnent regulation is not considered at
the time the regulation is initiated, when wll it Dbe
consi der ed?

1148 W conclude that the DNR erred when it excluded
testinony on economc inpacts of |ower water |evels when naking
a water |level determination under Ws. Stat. § 31.02(1).

1. CONCLUSI ON

1149 The DNR s conclusions of law are subject to de novo
review because the DNR s water |evel order wunder Ws. Stat.
8§ 31.02(1) is heavily influenced by the DNR s interpretation of
the scope of its own powers, its interpretation of the Wsconsin
Constitution, its disputed interpretation of the statute it
utilized, and its reliance upon statutes and rules outside of
Ws. Stat. ch. 31.

150 The DNR properly considered the inpact of the
Petition's proposed water |evels on public and private wetlands
in and adjacent to Lake Koshkonong. However, the DNR
i nappropriately relied on the public trust doctrine for its
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authority to protect non-navigable |and and non-navi gabl e water
above the ordinary high water mark. The DNR has broad statutory
authority grounded in the state's police power to protect non-
navi gable wetlands and other non-navigable water resources.
Thus, the DNR may consider the water level inpact on all
adj acent property under Ws. Stat. § 31.02(1).

1151 The DNR was entitled to consider the water quality
standards in Ws. Admn. Code 8 NR 103, promul gated under Ws.
Stat. ch. 281, when making a Ws. Stat. 8 31.02(1) water |evel
determ nati on. By statute, the DNR is responsible for witing
and enforcing wetland water quality standards in this state.
Accordingly, it would be unreasonable for the DNR to ignore
statutes and its own admnistrative rules when making a water
| evel determ nation affecting wetl ands. Therefore, the DNR may
consider 8 NR 103 water quality standards when making a water
| evel determnation under Ws. Stat. 8§ 31.02(1) that affects
wet | ands and may apply these standards when appropriate after
weighing the factors in the statute. However, Ws. Stat.
8§ 281.92 suggests that the DNR is not required to apply ch. 281
standards in making a determination under Ws. Stat. § 31.02
because ch. 31 is excepted fromthe provisions of ch. 281.

1152 The DNR erroneously excluded npbst testinony on the
econom c inpact of lower water |evels in Lake Koshkonong on the
residents, businesses, and tax bases adjacent to and near Lake
Koshkonong. This evidence was relevant to the DNR s deci sion-
maki ng under Ws. Stat. 8 31.02(1). Although the DNR is granted
substantial discretion in its decision-nmaking under the statute,
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it must consider all probative evidence when its decision is
likely to favor sone interests but adversely affect others. I n
this case, the DNR s exclusion of npbst econom c evidence was
i nconsistent with its acceptance of conpeting econom c evidence

t hat hel ped sustain its water |evel decision.
By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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1153 N. PATRICK CROCKS, J. (di ssenting). This case
presents a question that the ngjority can—ndeed does—answer
by interpreting Ws. Stat. § 31.02(1) (2009-10). Yet the
majority unnecessarily reaches out to the constitutional
principle of the public trust doctrine from the Wsconsin
Constitution, constricting the doctrine and msreading this
court's precedent, especially the well-settled law articul ated

in Just v. Mrinette County, 56 Ws. 2d 7, 201 NWw2d 761

(1972). Wsconsin's long and robust history of protecting the
public trust is w dely acknow edged and respected. The public
trust doctrine inposes on the state, as trustee, the affirmtive
duty to protect, preserve, and pronote the public's right to
W sconsin's waters.

1154 The nmjority opinion attenpts to undermne this
court's precedent, recharacterize its holdings, and rewite
hi story. Instead of |imting itself to addressing only what
nmust be addressed, the majority seizes this opportunity to limt
the public trust doctrine in an unforeseen way, transform ng the
state's affirmative duty to protect the public trust into a
| egi sl ati ve choice. It needlessly unsettles our precedent and
weakens the public trust doctrine that is enshrined in the
W sconsin Constitution. This represents a significant and
di sturbing shift in Wsconsin | aw

1155 The nmpjority also errs in expanding the type of
evidence that the Departnment of Natural Resources (DNR) rmust

consider in these cases. A straightforward interpretation of
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Ws. Stat. § 31.02(1) would not require the DNR to consider
secondary or indirect econom c inpact when nmaking water |evel
determ nati ons. The economi c evidence admitted during the ten-

day contested case hearing was sufficient to discharge the DNR s

duty to "protect . . . property,” and the excluded evidence was
not relevant or required. The DNR has a difficult job to do
under this statute, and in this case, the DNR did it well. The

decisions of the DNR the circuit court, and the court of
appeal s each properly concluded that § 31.02(1) does not require
consideration of such secondary or indirect econom c inpact.
The fact is that the DNR sufficiently considered the protection
of property, and therefore, it was not error to strike the
secondary or indirect econonic evidence that it struck.

1156 For these reasons, | respectfully dissent.

. WSCONSI N COURTS HAVE AGGRESSI VELY PROTECTED THE PUBLI C
TRUST DOCTRI NE

157 To understand the significance and to see the
potential inplications of the majority's novel interpretation of

the Just case, it is necessary to appreciate how settled the

public trust doctrine has been in Wsconsin until now. Thi s
court highlighted the constitutional basis of the public trust

doctrine in Miench v. Public Service Conm ssion, 261 Ws. 492,

53 N.W2d 514, aff'd on reh'g, 261 Ws. 492, 55 N W2d 40

(1952). In that case, the court traced the history of the
public trust doctrine to the Northwest Odinance of 1787.
Muench, 261 Ws. at 499. The |anguage from the Northwest



No. 2008AP1523. npc

Ordi nance  of 1787 was then adopted by the territorial
constitutional convention in 1848, approved by an act of
Congress which admtted Wsconsin into the Union, and

incorporated in the Wsconsin Constitution as foll ows:

The state shall have concurrent jurisdiction on all
rivers and |akes bordering on this state so far as
such rivers or |akes shall form a common boundary to
the state and any other state or territory now or
hereafter to be forned, and bounded by the sane; and
the river M ssissippi and the navigable waters |eading
into the Mssissippi and St. Lawence, and the
carrying places between the sanme, shall be comon
hi ghways and forever free, as well to the inhabitants
of the state as to the citizens of the United States,
w t hout any tax, inpost or duty therefor.

Ws. Const. art. 11X 8§ 1.
1158 Early on, this court declared that the public trust
not only required preservation of the trust, it also required

pronotion of it. Cty of MIlwaukee v. State, 193 Ws. 423, 449,

214 N.W 820 (1927) ("The equitable title to these subnerged
| ands vests in the public at large, while the legal title vests
in the state, restricted only by the trust, and the trust, being

both active and administrative, requires the |awraking body to

act in all cases where action is necessary, not only to preserve

the trust, but to pronote it." (enphasis added)).

1159 In Diana Shooting Cub . Husting, this court

described the state's responsibilities under the public trust

doctri ne:

The wi sdom of the policy which, in the organic |aws of
our state, steadfastly and carefully preserved to the
people the full and free use of public waters cannot
be questioned. Nor should it be limted or curtailed
by narrow constructions. It should be interpreted in
the broad and beneficent spirit that gave rise to it

3
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in order that the people may fully enjoy the intended
benefits.

Di ana Shooting Cub, 156 Ws. 261, 271, 145 N W 816 (1914)

(enphasi s added).
1160 The court in Miench adopted the |anguage from D ana

Shooting Club and denonstrated the growth of the public trust

doctrine over time by describing its own holding as "keeping
wth the trend manifested in the developnent of the |aw of
navigable waters in this state to extend the rights of the
general public to the recreational use of the waters in this
state, and to protect the public in the enjoynent of such
rights.” Miench, 261 Ws. at 512.

1161 This court in Just . Marinette County further

interpreted the doctrine while wupholding a shoreland zoning
statute enacted pursuant to the state's public trust duty. The

court stated:

The active public trust duty of the state of Wsconsin
in respect to navigable waters requires the state not
only to pronote navigation but also to protect and
preserve those waters for fishing, recreation, and
scenic beauty. To further this duty, the legislature
may delegate authority to |ocal units  of t he
governnment, which the state did by requiring counties
to pass shorel and zoni ng ordi nances.

Just, 56 Ws. 2d at 18 (enphasis added) (citations omtted).
This court explained that the purpose of the statute at issue in
that case was to "protect navigable waters and the public rights
therein from the degradation and deterioration which results
from uncontroll ed use and devel opnment of shorelands.” Id. at
10. W noted that the stated purpose of the shoreland

regul ation programis to "aid in the fulfillment of the state's

4
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role as trustee of its navigable waters and to pronote public
heal th, safety, convenience and general welfare.” I|d.

1162 Since then this court has consistently reiterated the
pur pose and the significance of the public trust doctrine in its

cases. For exanple, Wsconsin's Environnental Decade, Inc. v.

DNR (Environnmental Decade 1978), described the duties of the

state under the public trust as "not only to pronpte navigation
but also to protect and preserve its waters for fishing,

hunti ng, recreation, and scenic beauty."” Envtl. Decade 1978, 85

Ws. 2d 518, 526, 271 N W2d 69 (1978). W described the
state's responsibility as |ong-acknow edged and highlighted the
| egislature's delegation of water managenent to the DNR in
furtherance of "the state's affirmative obligations as trustee.”
1d. at 526-27.

1163 Recently, this court reiterated these principles in

Lake Beul ah Managenent District v. DNR holding that under the

applicable statutes and the public trust duties, the DNR can and
must consider whether an inland well would harm waters of the

state before issuing a permt for the well. Lake Beul ah, 2011

W 54, 3, 335 Ws. 2d 47, 799 NW2d 73. This court explained

jurisprudence on the public trust doctrine:

W reaffirmed this maxim in Miench v. Public Service
Commi ssion in our examnation of the history and
evolution of the public trust doctri ne, whi ch
indicated a "trend to extend and protect the rights of
the public to the recreational enjoynent of the
navi gable waters of the state.” W have further
expl ained, "The trust doctrine is not a narrow or
crabbed concept of |akes and streans."

Id., 131 (enphasis added) (citations omtted).
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1164 Qur cases denobnstrate that the scope of the public
trust doctrine is such that the state holds title to the |and
between the ordinary high water nmarks, and state regulation
consistent with the public trust doctrine extends to surrounding

ar eas. The ownership of |and was enphasized in D ana Shooting

Cl ub, which was a case about trespass. In that case, there was
no trespass because the hunter was hunting between the ordinary
high water nmarks, land that was held in trust for the public.

Di ana Shooting Cub, 156 Ws. at 272. In contrast, regulation

consistent with the public trust doctrine was at issue in Just

because the shoreland zoning statute extended well beyond the
ordinary high water mark, and the court held that it could be
regul ated pursuant to the public trust doctrine. Just, 56 Ws.
2d at 14, 17.

1165 In furtherance of t he state's trustee
responsibilities, the legislature has enacted statutes to

di scharge its duties. As the court explained in Environnenta

Decade 1978, several chapters of the Wsconsin statutes,

including Chapter 31, which is at issue in this case, were
enacted "[i]n furtherance of the state's affirnmative obligations
as trustee of navigable waters." 85 Ws. 2d at 527. W dealt
with a simlar situation in this court's unaninous decision in

Lake Beulah, where the legislature had used a statute to

implenent its public trust duties. This court stated, "[We
conclude that, through Ws. Stat. 8281.11 and § 281.12, the

| egi sl ature has del egated the State's public trust duties to the

DNR in the context of its regulation of high capacity wells and
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their potential effect on navigable waters such as Lake Beul ah.”

Lake Beulah, 335 Ws. 2d 47, 4934 (enphasis added). That

decision dealt wth non-navigable water, and explained its
relationship to the public trust doctrine. The statutes created
to preserve and pronmote the public trust doctrine allowed the
regul ation of non-navigable waters because of the potential

ef fects non-navi gabl e waters have on navi gabl e wat ers.

1. THE MAJORI TY UNNECESSARI LY UNDERM NES WELL- SETTLED LAW ON
W SCONSI N S PUBLI C TRUST DOCTRI NE

1166 The heart of the public trust doctrine lies in
protecting, preserving, and pronoting the public's right to
Wsconsin's waters, and this court has vigilantly guarded these
rights. The public trust doctrine entrusts to the state the
duty to protect, preserve, and pronote the public trust. The
majority untethers our constitutional jurisprudence from its
foundation and attenpts to transform 165 years of constitutional
precedent into a nere |legislative exercise of the state's police
power . The citizens of Wsconsin may rightly wonder why the
majority is limting the protection of Wsconsin's waters and
reaching a constitutional question that is not essential to its

hol di ng. | refuse to unnecessarily constrict our holdings on
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this inportant constitutional doctrine, especially in a case
t hat shoul d be decided on statutory grounds.?

1167 The central issue in this case is one of statutory
i nterpretati on—nanely, whether the DNR can consider wetlands
above the ordinary high water mark when determ ning water |evels
under Ws. Stat. § 31.02(1). Wsconsin Stat. § 31.02(1) states
in relevant part: "The departnent, in the interest of public
rights in navigable waters or to pronote safety and protect
life, health and property[,] may regulate and control the |evel
and flow of water in all navigable waters . . . ." Bot h the
majority and the petitioner agree that a sinple reading of
§ 31.02(1) denonstrat es t hat t he statute al | ows for

consideration of private wetlands. In fact, the majority

! Two other issues are decided by the mjority. The first
is the standard of review The majority lays out the
appropriate framework to determ ne the standard of review It
then determnes that the standard of review here should be de
novo review because it believes that the DNR has not
consistently interpreted Ws. Stat. § 31.02(1) and that the
guestion presented is one of the scope of the DNR s power.
Majority op., 9158-64. Because | would reach the same result
under any level of deference, | wll not address the mgjority's
application of the oft-cited rules from Raci ne Harl ey-Davi dson,
Inc. v. State, 2006 W 86, 292 Ws. 2d 549, 717 N.W2d 184. See
also Hlton ex rel. Pages Honmeowners' Ass'n v. DNR, 2006 W 84,
293 Ws. 2d 1, 717 N.W2d 166 (discussing the standard of review
of an agency decision in a case related to the public trust
doctrine). Even applying de novo review, the DNR's
interpretations were reasonable and should therefore be
af firnmed.

The second issue decided by the majority is whether Ws.
Stat. 8§ 281.92 bars the DNR from considering water quality
standards from Ws. Adnmin. Code 8 NR 103 when making its
determ nation under § 31.02(1). | agree with the mpjority that
Ws. Stat. § 281.92 does not bar the DNR from such a
consi derati on.
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st at es: "The District acknowl edges that ‘'privately owned
wetlands are entitled to consideration as "property" to be
protected in establishing a water |level order.' There can be no
di spute that the DNR can 'consider' water |evel inpact on all
adj acent property under Ws. Stat. 8§ 31.02(1)." Majority op.,
1109. Because that interpretation is dispositive of the issue
| would stop the analysis there.

1168 Instead, the majority reaches that conclusion and then

enbarks on a constitutional analysis in which it reads the part

of the statute before the "or" to be a direct enactnent of the

public trust doctrine and the part after the "or" as an exercise
of police powers. Majority op., 971102-103. It speculates as to
how the statute could have been witten so it "would be seen as
a direct enforcenent nechanism for the public trust in navigable
wat ers” while explaining that the actual |anguage could not be a
di rect enforcenent mechanism Majority op., 7103. The mjority
does not cite any cases that interpret Ws. Stat. 8 31.02(1) the
way it does now, and it ignores the cases that suggest that the
entire statute is an enbodiment of the public trust doctrine.?
Reading the statute as the majority does attenpts to strip the
state, trustee of the public trust doctrine, of the ability to
regul ate anything that is not between the ordinary high water

mar ks pursuant to the public trust doctrine. The nmajority

reaches a constitutional issue that it is not required to reach

2 See discussion of Wsconsin's Environmental Decade, Inc.,
v. DNR (Environnental Decade 1978), 85 Ws. 2d 518, 271 N wW2ad
69 (1978) and Lake Beul ah Managenent Dist. v. DNR 2011 W 54,
335 Ws. 2d 47, 799 NW2d 73, at 9165.

9
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and it engages in a strained analysis to bolster its holding.
Both Ws. Stat. 8 31.02(1) and the long-settled public trust
doctrine support a consideration of the inpact on wetlands
adjacent to Lake Koshkonong when regulating water Ilevels
pursuant to the public trust doctrine.

1169 To support its holding, the mpjority m sconstrues Just

v. Mrinette County. The majority calls the Just case "a

t ext book exanple of using the state's police power [as opposed
to using the constitutional public trust doctrine] to support
legislation '"to protect navigable waters and the public rights
therein . . . .'" Majority op., 9196. The majority uses this
interpretation of Just to explain that the statute at issue
here, § 31.02(1), is only half based on the public trust
doctrine; the rest, as the mjority would have us believe,
derives only from the state's police power and is disconnected

fromthe public trust doctrine. 3

3 Although it does not answer why it matters in this case
the majority | eaves no doubt about the significance of its novel
interpretation of the Just case, nanely that it changes the ease
with which the legislature can nodify regulation and creates a
nore lenient legal standard for this court to apply when it
revi ews such changes:

The police power is potent, and |egislation grounded
in the state's police power is presunmed constitutional
and wil | be sust ai ned unl ess it S deened
unconsti tuti onal beyond a reasonabl e doubt .
Nonet hel ess, as Just makes <clear, the distinction
between the DNR s constitutionally based public trust
authority and the DNR s police power-based statutory
authority is that the latter is subject to
constitutional and statutory protections afforded to
property, my be nodified from tine to tinme by the
| egi sl ature, and requires sone bal ancing of conpeting
interests in enforcenent.

10
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1170 The <clear |language of Just rebuts the majority's

conclusion that it was only a police power case.* The thrust of

Majority op., 91101. In other words, rights that are not
protected by the constitution are easier to take away. In
addition, the mpjority's interpretation transforns what was an
affirmative duty on the state as trustee into a right to
regul ate when the |egislature chooses to do so, allowing the
state to ignore its duty with respect to things that i npact
navi gable waters but are not physically |ocated between the
ordi nary high water marks.

4 Schol arship interpreting Just supports the conclusion that
this court extended the public trust doctrine through Just to
allow for regulation above the ordinary high water mark. See
e.g., Melissa K Scanl an, Inpl enmenting the Public Trust
Doctrine: A Lakeside View into the Trustees' Wrld, 39 Ecol ogy
L.Q 123, 138 (2012) (explaining that "[a]s scientific know edge
about the interconnectedness of hydrology has increased, courts
and the l|egislature have expanded the public trust doctrine to
cover activities on shorelands, wetlands, nonnavigable waters,
and groundwater adjacent to navigable waters."); Richard M
Frank, The Public Trust Doctrine: Assessing Its Recent Past &
Charting Its Future, 45 U C Davis L. Rev. 665 668 (2012)
("[I]n a controversial 1972 decision, the Wsconsin Suprene
Court expressly [held] that the public trust doctrine could be

asserted to bar the filling of privately-owed wetlands, in
order to preserve those wetlands in their natural condition.");
Jason J. Czar nezki , Environnmentalism and the Wsconsin

Constitution, 90 Marg. L. Rev. 465, 470, 494 (2007) (referencing
Just to support a statement that the constitutionality of
shoreland and wetland protection via zoning ordinances was
upheld wunder the public trust doctrine and citing Just in
concluding that "the constitution mght textually enbrace the
notion that private property owners do not have inherent rights
to change the 'essential natural character of their land for
devel opnent purposes.").

11



No. 2008AP1523. npc

the Just opinion showed that the court believed it was relying
on the public trust doctrine. The court explicitly held that
| and above the ordinary high water mark is subject to the public

trust doctrine. Just, 56 Ws. 2d at 18-19 ("Lands adjacent to

or near navigable waters exist in a special relationship to the

state. They have been held subject to special taxation and are

subject to the state public trust powers (enmphasi s

added) (citations omtted)).
171 In an attenpt to circunvent the clear |anguage of the

Just case, the majority makes a circular argunent. The majority

imports its conclusion from earlier in the opinion—that the

public trust does not extend beyond the ordinary high water

See also Paul G Kent & Tamara A. Dudi ak, Wsconsin Water
Law. A Quide to Water Rights and Regulations 1, 12 (2d ed.
2001), http:/ /1 earni ngstore. uwex. edu/ asset s/ pdf s/ g3622. pdf
(stating that "because of the inportance of public trust, the
courts have used the public trust doctrine as a justification
for regulation of shoreland and wetland areas adjacent to
natural navigable waters on the theory that such regulation is
necessary to protect public trust waters and to ensure the right
of the public to access those waters."” (citation omtted));
Melissa K. Scanlan, The Evolution of the Public Trust Doctrine
and the Degradation of Trust Resources: Courts, Trustees and
Political Power in Wsconsin, 27 Ecology L.Q 135, 165 (2000)
(citing Just in a section entitled "Cases in Wich Trustees
Acted to Further the Trust"); Patrick O Dunphy, The Public
Trust Doctrine, 59 Marg. L. Rev. 787, 807 (1976) (explaining
Just, "The strong public trust doctrine in Wsconsin may have
been the nost significant reason for the court’s initiative.
By recognizing the interrelationship of the |and and the water
and extending the trust to shorelands, the court has added a new
di mension to the trust.")

12
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mark—and applies it to support its subsequent conclusion.?®

Regardi ng Just, it states:

If there is any question that the court was not
relying on the public trust doctrine to sustain the
shoreland zoning ordinance and its authorizing
| egislation, the court noted that the Marinette County
ordi nance applied to "lands within 1,000 feet of the
normal hi gh-water elevation of navigable |akes, ponds,
or flowages and 300 feet from a navigable river or
stream™ These dinensions far exceed the geographic
[imtations of public trust jurisdiction.

Majority op., 9100 (citation omtted). The mjority's only
apparent support for its conclusion about the dinensions of the
public trust jurisdiction cones fromits own earlier analysis.
The Just case establishes the opposite conclusion—that the DNR
pursuant to the public trust doctrine may consider the inpact on
| and above the ordinary high water mark.

1172 Not only does an appropriate interpretation of Just
rebut the mjority's conclusions, this court has repeatedly
interpreted the public trust doctrine nore broadly than the

majority does today, and there is no conpelling reason presented

in this case to change that interpretation. See supra, 91Y161-
165. The case law indicates that the state has the power to
regulate lands beyond the ordinary high water mark in

di scharging the duties entrusted to it under the public trust

doctri ne. See, e.g., Lake Beulah, 335 Ws. 2d 47, 134.

Li kewi se, the cases denobnstrate that the |legislature has an

®> For an explanation of why the majority nmistakenly believes
that the public trust doctrine cannot extend beyond the ordinary
hi gh water marks, see infra, 172.

13
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affirmative duty as trustee to protect and pronote the public

trust. See, e.g., Cty of MIwaukee, 193 Ws. at 449.

1173 One explanation for the mpjority's puzzling holding is
that it appears to confuse the concepts of ownership of (or
title to) the land with regulation pursuant to the public trust
doctrine. In the cases the nmjority cites to support its
position that public trust jurisdiction is confined to limted
geographic areas, the idea of ownership of the Iland was
par amount, but here, ownership of the private wetlands is not at
issue.® The issue is only whether the DNR has the authority
under the public trust doctrine to consider the inpact on those
adj acent wetlands consistent with its duties under the public
trust doctrine. After citing cases it believes support its
proposition that the public trust doctrine is limted to water
bet ween the ordinary high water marks, the majority explains the

problemit sees:

Contenplating the question of ownership is inportant
because the public trust doctrine inplicates state
ownership or virtual state ownershi p—by virtue of its
trust responsibility—ef |and under navigable waters.
If the public trust were extended to cover wetlands
that are not navigable, it would create significant
new questions about ownership of and trespass on
private land, and it would be difficult to cabin
expansion of the state's new constitutionally based
jurisdiction over private |and.

® See, e.g., Diana Shooting Cub v. Husting, 156 Ws. 261
272, 145 N.W 816 (1914) (holding that no trespass occurred
because the hunter was |ocated between the ordinary high water
mar ks, property which was land held in trust for the public
pursuant to the public trust doctrine).
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Majority op., Y84. The quotation fromthe mpjority denonstrates
its msunderstanding of the argunment of the DNR The DNR in
this case was not asserting that the public trust doctrine gives
the state ownership of the private wetlands; rather it argues
that the public trust doctrine allows the DNR to consider the
i npact on the wetlands when determ ning water levels. It quotes

the Just court's statenent that "[l]ands adjacent to or near

navi gable waters . . . are subject to the state public trust

powers” and enphasizes the Just decision's reference to the

wet | ands "adj acent to" not "w thin" navigable waters.

1174 Allowing the trustee to discharge its public trust
duties by considering things that affect navigable waters is
consistent with our precedent. If it could not, how then would

the state discharge its extensive duties "not only to pronote
navigation but also to protect and preserve its waters for

fishing, hunting, recreation, and scenic beauty"? Envtl. Decade

1978, 85 Ws. 2d at 526 (citations omtted). Therefore, the DNR
did not err in relying on its public trust power to consider the
i mpact of raising the water levels on adjacent private wetl ands
even when the wetlands are above the ordinary high water mark.
The conclusion the majority reaches is a novel interpretation

that cannot be squared with the extensive public trust doctrine

case | aw.
I[1l. THE "PROTECT . . . PROPERTY" ELEMENT OF WS. STAT.
8§ 31.02(1) DOES NOT REQUI RE ADM SSI ON OF THE STRI CKEN
EVI DENCE.

15
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1175 Despite acknow edgi ng that the decision adopted by the

DNR was "neticul ous [and] conprehensive,” the majority reverses,
holding that the DNR was required to consider additional
evidence on the secondary or indirect economc inpacts of
raising the water |evel when making its determ nation under Ws.
Stat. § 31.02(1).’ Because | do not believe the statute requires
the DNR to consider the evidence that was stricken to discharge
its duty to "protect . . . property,” | dissent.

1176 During the ten-day contested <case hearing, a
significant amount of evidence was heard. The parties presented
testinmony and other evidence related to the econom c inpact of
the change in the water level, including testinmony on the
inmplications for navigation, information about the inpact on use
and enjoynent of riparian property by riparian owners, inpact on
fish and fowl, and information about the inpact on natural
beauty and recreation. Sonme evidence was l|ater stricken from
the record on the grounds that the "[s]econdary or indirect
econom c inpacts of a water level determ nation do not bear on
the statutory standard set forth in section 31.02(1)." The
stricken evidence included testinmony and exhibits from experts
who testified as to the potential economc effects of the water
| evel determination on residential property values, business

i ncones, and tax revenues. However , the DNR s decision

" The mjority holds: "W find that history, purpose,
precedent, and the DNR s past practice support a broad
interpretation of the phrase 'protect . . . property' so that
the DNR is not |imted to consideration of hydrol ogic danage to
real property and riparian rights when making a water |evel
determ nation under Ws. Stat. 8§ 31.02(1)." Mjority op., T132.

16
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specifically noted its <consideration of riparian property

owner's interests in their property:

The dimnished ease of access experienced by many
riparians and their desire for higher water |evels,
reflects their dimnished utility and enjoynent of
their property, which doubtless reduces the value of
that property to them This dimnished utility and
enjoynent of the property, and the expectation that
hi gher water would enhance the utility and enjoynent
of riparian property, has been considered and wei ghed
under the standards of Ws. Stat. 8§ 31.02(1).

(Enmphasi s added).
1177 As explained above, Ws. Stat. § 31.02(1) states:

"The departnment, in the interest of public rights in navigable
waters or to pronote safety and protect |I|ife, health and
property[,] may regulate and control the level and flow of water
in all navigable waters . . . ." Ws. Stat. § 31.02(1)
(enphasi s added). The mjority focuses on "protect
property” and interprets it to mean that striking the secondary
or indirect economc inpact evidence constituted reversible
error. The nore reasonable interpretation of the statute, as
denonstrated by the quotation set forth above, is that the DNR
sufficiently considered the protection of property when nmaking
its determ nation under Ws. Stat. § 31.02(1).

178 In other statutes that the DNR admnisters, the
| egislature has specifically included |[|anguage about such
econom ¢ inpact, whereas in 8 31.02(1) the legislature has not
signaled that the DNR nust consider such secondary or indirect
econom ¢ i npact. For example, Ws. Stat. 8 30.195(2)(c)2
requires consideration of whether the proposed change "wl|

inprove the economc or aesthetic value of the applicant's
17
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| and. " Wsconsin Stat. § 285.01(12) requires the DNR to
consi der "energy, economc and environnmental inpacts and other
costs" to determne air-pollution regulation. The DNR s
permtting process for dans under Ws. Stat. 8§ 31.06(3)(b) | ooks
at whether the proposal is "in the public interest, considering
ecol ogical, aesthetic, economc and recreational values." None
of this language is present in Ws. Stat. § 31.02(1). If the
| egislature intended that the DNR nust consider such secondary
or indirect economc inpact, the legislature would have drafted
the statute to signal such a requirenent.?

1179 As the court of appeals aptly observed, the District's
interpretation, now adopted by the mjority, has no |ogical

st oppi ng point. Rock- Koshkonong Lake Dist. v. DNR 2011 W App

115, 4943, 336 Ws. 2d 677, 803 N W2d 853. If it is reversible
error not to consider this type of secondary or indirect
econom c inpact, what wevidence is the fact-finder, in its
di scretion, allowed to exclude? The court of appeals explained

this problem

For exanmple, it is wunclear wunder the District's
construction whether the DNR s consideration of
econom c effects on real property would be limted to
property values of riparian owners or would also
i nclude the values of adjacent or area properties not
situated directly on the | ake. Simlarly, if the DNR
were required to consider revenues of businesses
directly linked to |lake recreational activities, |ike

8 Further support for this proposition is found in the
majority's explanation of zoning ordinances which explicitly
require a consideration of the "tax base" when nmaking zoning
decisions. Mijority op., T141. Wsconsin Stat. § 31.02(1)
contains no such | anguage evincing the legislature's intent that
the DNR consi der secondary or indirect econom c evidence.

18
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marinas and bait shops, would it also be required to
consi der revenues of businesses with less direct |inks
to use of navigable waters, such as gas stations and
conveni ence stores?

Id., 743. The majority's interpretation of this statute adds an
unnecessary |ayer of confusion for the DNR when review ng these
cases.

1180 Instead of applying the governing statute or this
court's interpretation of simlar statutes, the majority relies
on | anguage from Railroad Commi ssion cases from the early 1900s
to support its conclusion that the legislature in 1915 did not
intend to exclude riparian rights from consideration in Ws.
Stat. 8 31.02(1), and that therefore, it was reversible error to
excl ude evidence of such secondary or indirect econom c i npact
to water level changes.?® The language in these Railroad
Comm ssi on decisions, on closer exam nation, supports the DNR s

position t hat t he duty to pr ot ect property requires

consideration of only physical inpacts on property. The

® The nmmjority also relies on a legislative report from
1910, Report of the Comm on Water Powers, Forestry, and
Drainage of the Ws. Leg. 1910, 49th Leg., which explained that
| and near the shores of |akes was beconm ng very valuable. See
majority op., Y135. The mpjority then states: "In light of the
| egislative reports giving rise to the Witer Powers Act
containing the '"protect . . . property' |anguage of Ws. Stat.
§ 31.02(1), one can reasonably infer that riparian residential
property and | ake-based busi nesses were prinme considerations for

protecting property.” 1d., Y136. The ngjority fails to connect
the observations in the legislative report with its "reasonable
inference.” One could just as reasonably infer that protection

from physical danage to |akeshore property was the prine
consideration for including |anguage about protecting property
in the statute and that the legislature did not expect the
Railroad Commission to consider such secondary or indirect
econom ¢ i npact from changing water |evels.
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majority finds its support, in one case, by focusing on what the
Rai |l road Commission did not say-which is dubious support at
best . It finds its support in the second case by focusing on a
passi ng reference to private devel opnent, whi |l e not
acknow edging the actual basis given by the Railroad Conmmi ssion
for its holding—which clearly focuses on the potential for
shoreline and property "to be destroyed.™

1181 The first of the Railroad Comm ssion cases on which

the mpjority relies, Town of Bear Lake v. Wsconsin-M nnesota

Light & Power Co., 16 WR CR 710 (1915), involved a dispute

over the water level mintained by a dam and that |I|evel's

physi cal inpact on surrounding [|and. The Railroad Conmm ssion
stated: "[t]his level will not endanger |ife or health

[i]t will, however, affect property and overflow a |arge acreage
of land . . . ." Id. at 716. The nmajority explains that the
Railroad Comm ssion's decision "did not explicitly limt the
protection of property to only direct physical inpacts.”
Majority op., 9137. The absence of an explicit limtation is

not evidence that the statute requires consideration of such
secondary or indirect economc inpact; it is the natural result
of the fact that Bear Lake was about physical flooding of
property.

1182 The other Railroad Conm ssion case, In re Determning

the H gh Water Mark to be Established on the Rest Lake Reservoir

(perated by the Chippewa and Flanbeau |nprovenment Co., 16

WR C R 727, 731 (1915), considered Rest Lake's water |evel,

and like the Bear Lake decision, involved severe physical damage
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to property. The Chippewa & Flanbeau |I|nprovenent Conpany
requested permssion from the Railroad Comm ssion to adopt
certain high and | ow water marks, but property owners vigorously
protested—arguing that the wde variation in water |evels
negatively affected their property. Id. at 731. The Railroad
Comm ssion agreed wth property owners that the "disastrous
effects upon shore property are only too plainly visible" from
such a great variation in the water |evel. Id. at 734. It

descri bed the consequences as foll ows:

Banks are lined with dead trees, logs, rocks and
debris in an effort to prevent the shore lines from
being obliterated. . . . When the banks give away
large trees fall into the water. In one instance,

thirty large green tinber trees were counted lying in
the |lake where the shore had been taken away this
year. . . . In places the old shore lines have
di sappeared . . . . The gradual disappearance of what
are now i slands was fully shown by the testinony.

Id. Wile the Railroad Conm ssion briefly nentioned that |arge
suns of noney were used to inprove private honmes along the | ake,
its ultimate reason for protecting this property was concern for
potential physical damage rather than secondary or indirect
econoni ¢ i npact. In denying the petition, the Railroad
Comm ssion found, "[t]he effect of [the proposed water |evel]

will be to give a very wide variation in levels, tending to

destroy the shore line and property around the lakes." Id. at

738 (enphasis added). Nei ther of these cases supports the
maj ority's conclusion about the legislative intent in 1915.

1183 Further, the mpjority mnimzes this court's past
interpretation of simlar statutory | anguage, whi ch  has

explicitly limted its reading to a narrow interpretation of the
21
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| anguage. In City of New Lisbon v. Harebo, this Court held that

a dam may "endanger property” when "by reason of its |ocation,

or manner of construction, or the character of the soil upon

which it is built . . . it [would] tend to flood cities or
villages or [would be] likely to give way and create havoc and
destruction below the dam. . . ." New Lisbon, 224 Ws. 66, 73,

271 NW 659 (1937). W nmade sure to point out that "we are of
the opinion that this is as nuch as the section can be held to
mean." |Id. Thus, this court expressly limted the construction
of "endanger property,” and concluded that a dam would not
endanger property if injury to the property resulted from
"normal flowage by the ordinary operation of the dam" 1d. The
court's narrow reading of "endanger property"” as applying to
only physical damage and hydrologic events supports a |limted
reading of "protect . . . property" in Ws. Stat. § 31.02.1°

1184 It is illogical and contrary to the plain nmeaning of
the statute to hold, as the nmjority does, that |anguage
referring to "protect[ing] life, health and property” requires

the DNR to consider such secondary or indirect econom c inpacts.

10 Another case that provides support for the conclusion
that such secondary or indirect economc inpact is not required
to be considered is Wsconsin's Environnental Decade, Inc., V.
DNR ( Environnmental Decade 1983), 115 Ws. 2d 381, 340 N.W2d 722
(1983). In Environnmental Decade 1983, this court held that the
DNR did not need to consider socioeconom c inpact in determning
whether it needed to issue an environnental inpact study in
connection wth a permt. Id. at 395. Wile it is
di stingui shable on its facts (as noted by the majority), | agree
with the DNR decision's assessnent that this court's reasoning
in Environnental Decade 1983 "applies with simlar force here
even though that case involved action by the DNR under Chapter
30, not Chapter 31, Stats."
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It is apparent that the cases relied on by the majority do not
lead to its conclusion. Further, contrary to the mpjority's

position, the plain language is clear and certainly does not

conpel the mmjority's conclusion. The fact is that the DNR
sufficiently considered the protection of property, and
therefore, | conclude that it was not error to strike the

secondary or indirect econonic evidence that it struck.

V. CONCLUSI ON

1185 This case presents a question that the majority can—
i ndeed does—answer by interpreting Ws. Stat. 8§ 31.02(1). Yet
the majority unnecessarily reaches out to the constitutiona
principle of the public trust doctrine from the Wsconsin
Constitution, constricting the doctrine and msreading this
court's precedent, especially the well-settled law articul ated

in Just v. Marinette County. Wsconsin's long and robust

history of protecting the public trust is wdely acknow edged
and respected. The public trust doctrine inposes on the state,
as trustee, the affirmative duty to protect, preserve, and
pronote the public's right to Wsconsin's waters.

1186 The nmjority opinion attenpts to undermne this
court's precedent, recharacterize its holdings, and rewite
hi story. Instead of |imting itself to addressing only what
nmust be addressed, the majority seizes this opportunity to limt
the public trust doctrine in an unforeseen way, transform ng the
state's affirmative duty to protect the public trust into a

| egi sl ati ve choice. It needlessly unsettles our precedent and
23
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weakens the public trust doctrine that is enshrined in the
W sconsin Constitution. This represents a significant and
di sturbing shift in Wsconsin | aw

1187 The majority also errs in expanding the type of
evidence that the DNR nust consider in these cases. A
straightforward interpretation of Ws. Stat. 8§ 31.02(1) would
not require the DNR to consider secondary or indirect econonc
i mpact when making water |evel determ nations. The economc
evidence admitted during the ten-day contested case hearing was
sufficient to discharge the DNR s duty to "protect
property,” and the excluded -evidence was not relevant or
required. The DNR has a difficult job to do under this statute,
and in this case, the DNR did it well. The decisions of the
DNR, the circuit court, and the court of appeals each properly
concluded that 8§ 31.02(1) does not require consideration of such
secondary or indirect economc inpact. The fact is that the DNR
sufficiently considered the protection of property, and
therefore, it was not error to strike the secondary or indirect
econom ¢ evidence that it struck.

1188 For the foregoing reasons | respectfully dissent.

1189 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this dissent.
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