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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Bank Mut ual  v.  S. J.  Boyer  

Const r uct i on,  I nc. ,  2009 WI  App 14,  316 Wi s.  2d 266,  762 

N. W. 2d 826,  whi ch r ever sed an or der  of  t he Br own Count y Ci r cui t  

Cour t ,  Ti mot hy A.  Hi nkf uss,  Judge.   The or der  deni ed St even and 

Mar cy Boyer  ( t he Boyer s)  r el i ef  f r om j udgment s f or  t he amount  
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due on sever al  not es.   The Boyer s had guar ant eed payment  on t he 

not es.  

¶2 The case pr esent s t wo i ssues.   The f i r st  i s  whet her  a 

mor t gagee,  by el ect i ng t o f or ecl ose on a mor t gage under  t he 

shor t ened r edempt i on per i od pr ovi ded by Wi s.  St at .  § 846. 103( 2)  

( 2007- 08) , 1 f or f ei t s t he r i ght  t o obt ai n a j udgment  agai nst  a 

guar ant or  of  payment  of  t he under l y i ng debt .   The second i s 

whet her ,  i f  Wi s.  St at .  § 846. 103( 2)  r equi r es a mor t gagee 

f or ecl osi ng under  t he shor t ened r edempt i on per i od t o wai ve or  

f or f ei t  i t s  r i ght  t o obt ai n a j udgment  agai nst  a guar ant or  of  

payment ,  t he guar ant or  may nonet hel ess wai ve by cont r act  t he 

r i ght  t o be f r ee f r om such a j udgment .  

¶3 We concl ude t hat  a mor t gagee who f or ecl oses under  t he 

shor t ened r edempt i on per i od of  Wi s.  St at .  § 846. 103( 2)  does not  

f or f ei t  t he r i ght  t o obt ai n a j udgment  agai nst  a guar ant or  of  

payment  even t hough i t  must  wai ve i t s r i ght  t o col l ect  any 

def i c i ency f r om t he debt or .   We concl ude t hat  guar ant or s of  

payment  ar e not  member s of  t he c l ass of  per sons agai nst  whom a 

mor t gagee must  wai ve j udgment  when i nvok i ng Wi s.  St at .  

§ 846. 103( 2)  because guar ant or s ar e not  " per sonal l y l i abl e f or  

t he debt  secur ed by t he mor t gage. "   Thi s st at ut or y phr ase i s 

used t o di st i ngui sh t he l i abi l i t y  of  a bor r ower  on a debt ,  whi ch 

i s a per sonal  obl i gat i on,  f r om t he l i abi l i t y  of  a mor t gagor ,  

whi ch i s an obl i gat i on l i mi t ed t o t he pr oper t y t he mor t gagor  has 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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put  up as secur i t y f or  t he debt .   The st at ut or y phr ase does not  

cont empl at e guar ant or s whose l i abi l i t y  ar i ses not  f r om t he debt  

but  f r om a separ at e cont r act .   We al so concl ude t hat  t he 

t ext ual l y and cont ext ual l y mani f est  pur pose of  t he st at ut e i s 

not  f ur t her ed by r equi r i ng a mor t gagee t o wai ve t he r i ght  t o 

j udgment  agai nst  a guar ant or  when pr oceedi ng under  Wi s.  St at .  

§ 846. 103( 2) .   Because we r each t hi s concl usi on,  we decl i ne t o 

addr ess whet her  a guar ant or  may wai ve t he r i ght  t o be f r ee f r om 

def i c i ency j udgment  under  Wi s.  St at .  § 846. 103( 2) .  

¶4 Because a mor t gagee pr oceedi ng under  Wi s.  St at .  

§ 846. 103( 2)  need not  wai ve and does not  f or f ei t  j udgment  

agai nst  a guar ant or  of  payment ,  t he c i r cui t  cour t  pr oper l y 

deni ed t he Boyer s '  mot i ons f or  r el i ef  f r om j udgment .   

Consequent l y,  we r ever se t he deci s i on of  t he cour t  of  appeal s.  

I .  FACTS AND PROCEDURAL HI STORY 

¶5 The f act s ar e undi sput ed.   On Febr uar y 1,  2000,  t he 

Boyer s ent er ed i nt o a Cont i nui ng Guar ant y ( Unl i mi t ed)  wi t h Fi r st  

Nor t her n Savi ngs Bank,  now doi ng busi ness as Bank Mut ual .   Thi s 

Guar ant y r ead,  i n r el evant  par t :  

GUARANTY.   For  val ue r ecei ved,  and t o i nduce 
Fi r st  Nor t her n Savi ngs Bank,  S. A.  of  Gr een Bay,  
Wi sconsi n ( " Lender " ) ,  t o ext end cr edi t  or  t o gr ant  or  
cont i nue ot her  cr edi t  accommodat i ons t o S. J.  Boyer  
Const r uct i on,  I nc.  ( " Debt or " ) ,  t he under si gned j oi nt l y 
and sever al l y guar ant ee payment  of  t he Obl i gat i ons 
def i ned bel ow when due .  .  .  .   " Obl i gat i ons"  means 
al l  l oans,  dr af t s,  over dr af t s,  checks,  not es,  and al l  
ot her  debt s,  obl i gat i ons and l i abi l i t i es of  ever y k i nd 
and descr i pt i on,  whet her  of  t he same or  a di f f er ent  
nat ur e,  ar i s i ng out  of  cr edi t  pr evi ousl y gr ant ed,  
cr edi t  cont empor aneousl y gr ant ed or  cr edi t  gr ant ed i n 
t he f ut ur e by Lender  t o any Debt or ,  t o any Debt or  and 
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anot her ,  or  t o anot her  guar ant eed or  endor sed by any 
Debt or .  .  .  .   Thi s guar ant y i s al so secur ed ( t o t he 
ext ent  not  pr ohi bi t ed by l aw)  by al l  exi st i ng and 
f ut ur e secur i t y agr eement s bet ween Lender  and any of  
t he under si gned and by any mor t gage st at i ng i t  secur es 
guar ant i es of  any of  t he under s i gned.   Thi s  Guar ant y 
i s val i d and enf or ceabl e agai nst  t he under si gned even 
t hough any Obl i gat i on i s i nval i d or  unenf or ceabl e 
agai nst  any Debt or .  

The Guar ant y al so cont ai ned a wai ver  pr ovi s i on:  

WAI VER.   To t he ext ent  not  pr ohi bi t ed by l aw t he 
under si gned expr essl y wai ve not i ce of  t he accept ance 
of  t hi s Guar ant y,  t he cr eat i on of  any pr esent  or  
f ut ur e Obl i gat i on,  def aul t  under  any Obl i gat i on,  
pr oceedi ngs t o col l ect  f r om any Debt or  or  anyone el se,  
al l  di l i gence of  col l ect i on and pr esent ment ,  demand,  
not i ce and pr ot est  and any r i ght  t o di scl osur es f r om 
Lender  r egar di ng t he f i nanci al  condi t i on of  any Debt or  
or  guar ant or  of  t he Obl i gat i ons or  t he enf or ceabi l i t y  
of  t he Obl i gat i ons.   No cl ai m,  i ncl udi ng a c l ai m f or  
r ei mbur sement ,  subr ogat i on,  cont r i but i on or  
i ndemni f i cat i on whi ch any of  t he under si gned may,  as a 
guar ant or  of  t he Obl i gat i ons,  have agai nst  a co-
guar ant or  or  any of  t he Obl i gat i ons or  agai nst  any 
Debt or  shal l  be enf or ced nor  any payment  accept ed 
unt i l  t he Obl i gat i ons ar e pai d i n f ul l  and no payment s 
t o or  col l ect i ons by Lender  ar e subj ect  t o any r i ght  
of  r ecover y.  

¶6 Bet ween Febr uar y 2003 and Oct ober  2005,  Boyer  

Const r uct i on execut ed f i ve busi ness not es t o Bank Mut ual ,  

t ot al i ng near l y $1, 400, 000. 2  The not es wer e made i n conj unct i on 

wi t h l oans made by Bank Mut ual  t o Boyer  Const r uct i on.   The l oans  

wer e secur ed by seven mor t gages on f i ve pr oper t i es owned by 

Boyer  Const r uct i on.  

                                                 
2 The f i ve not es wer e execut ed on Febr uar y 28,  2003 

( $235, 000) ,  Mar ch 14,  2003 ( $336, 909. 03) ,  Apr i l  30,  2003 
( $380, 000) ,  Apr i l  19,  2004 ( $155, 400. 59) ,  and Oct ober  3,  2005 
( $267, 604. 37) .   The or i gi nal  cumul at i ve val ue of  t he not es was 
$1, 374, 913. 99.  
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¶7 I n t i me,  Boyer  Const r uct i on def aul t ed on t he not es,  

and Bank Mut ual  i ni t i at ed t hi s act i on agai nst  Boyer  Const r uct i on 

and t he Boyer s i ndi v i dual l y on Febr uar y 1,  2007.   Bank Mut ual ' s 

compl ai nt  i ncl uded f i ve count s of  f or ecl osur e——one count  f or  

each of  t he pr oper t i es cover ed by t he seven mor t gages——and a 

separ at e c l ai m di r ect l y agai nst  t he Boyer s f or  t he amount s due 

under  t he def aul t ed not es.   For  each f or ecl osur e c l ai m,  Bank 

Mut ual  st at ed t hat  i t  wai ved any def i c i ency agai nst  Boyer  

Const r uct i on.  

¶8 Boyer  Const r uct i on and St even Boyer  answer ed on Mar ch 

13,  2007,  admi t t i ng most  of  t he al l egat i ons but  denyi ng t hat  

St even was l i abl e on t he guar ant y.   Mar cy Boyer  di d not  answer . 3 

¶9 Bank Mut ual  moved f or  summar y j udgment  agai nst  St even 

and Boyer  Const r uct i on and def aul t  j udgment  agai nst  Mar cy.   

Nei t her  Boyer  Const r uct i on nor  St even opposed t he mot i on f or  

summar y j udgment .   The cour t  gr ant ed bot h mot i ons.   On May 31,  

2007,  t he cour t  ent er ed j udgment s agai nst  St even and Mar cy i n 

t he amount  of  $1, 436, 457. 85.   The cour t  al so ent er ed a 

f or ecl osur e j udgment  on t he f i ve mor t gaged pr oper t i es owned by 

Boyer  Const r uct i on,  or der i ng t hat  al l  f i ve be sol d.   The cour t  

al so f i l ed Fi ndi ngs of  Fact  and Concl usi ons of  Law i n whi ch i t  

                                                 
3 Mar cy was di vor ced f r om St even by t he t i me of  t he 

compl ai nt ,  and she coul d not  be r eached at  her  l ast  known 
addr ess.   Mar cy was event ual l y ser ved by publ i cat i on,  but  t her e 
was an i ssue as t o whet her  Bank Mut ual  exer ci sed r easonabl e 
di l i gence i n at t empt i ng t o ser ve her  per sonal l y.   Consequent l y,  
t he par t i es l at er  st i pul at ed t hat  Mar cy' s f ai l ur e t o answer  was 
due t o excusabl e negl ect  under  Wi s.  St at .  § 806. 07( 1) ( a) .  
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not ed " [ t ] hat  t he Pl ai nt i f f  [ Bank Mut ual ]  wai ved a def i c i ency 

c l ai m agai nst  t he pr i nci pal  def endant  Boyer  Const r uct i on. "  

¶10 Fol l owi ng ent r y of  t he f or ecl osur e j udgment ,  t he 

mor t gaged pr oper t i es wer e sol d at  a sher i f f ' s  sal e.   The ci r cui t  

cour t  aut hor i zed t he sal e t hr ee mont hs af t er  ent r y of  t he 

f or ecl osur e j udgment  because Bank Mut ual  had wai ved i t s r i ght  t o 

a def i c i ency j udgment  agai nst  Boyer  Const r uct i on pur suant  t o 

§ 846. 103( 2) ,  whi ch pr ovi des f or  a shor t ened r edempt i on per i od 

i f  t he mor t gagee wai ves a def i c i ency j udgment  agai nst  " ever y 

par t y who i s per sonal l y l i abl e f or  t he debt  secur ed by t he 

mor t gage. "   Bank Mut ual  was t he onl y bi dder  and pur chased t he 

pr oper t i es f or  $1, 180, 000.  

¶11 Bank Mut ual  moved f or  an or der  conf i r mi ng t he 

sher i f f ' s  sal e.   Boyer  Const r uct i on and St even obj ect ed t o 

conf i r mat i on on gr ounds t hat  t he sal e v i ol at ed Wi s.  St at .  

§ 846. 103 because Bank Mut ual  el ect ed t he shor t ened r edempt i on 

per i od but  di d not  expr essl y wai ve a def i c i ency j udgment  agai nst  

t he Boyer s.   On Januar y 11,  2008,  t he c i r cui t  cour t  hear d or al  

ar gument  on t hi s obj ect i on.   At  t hi s hear i ng,  St even al so r ai sed 

a mot i on f or  r el i ef  f r om t he j udgment  under  Wi s.  St at .  § 806. 07. 4 

¶12 The cour t  over r ul ed t he obj ect i on and deni ed St even' s  

mot i on f or  r el i ef .   The cour t  based i t s concl usi on on t wo 

                                                 
4 Speci f i cal l y,  St even sought  r el i ef  under  Wi s.  St at .  

§§ 806. 07( 1) ( d)  and ( e) ,  whi ch pr ovi de:  " On mot i on and upon such 
t er ms as ar e j ust ,  t he cour t  .  .  .  may r el i eve a par t y or  l egal  
r epr esent at i ve f r om a j udgment ,  or der  or  st i pul at i on f or  t he 
f ol l owi ng r easons:  .  .  .  ( d)  The j udgment  i s voi d;  ( e)  The 
j udgment  has been sat i sf i ed,  r el eased,  or  di schar ged. "  



No.   2008AP912 

7 
 

gr ounds.   Fi r st ,  i t  concl uded t hat  St even shoul d have chal l enged 

t he Fi ndi ngs of  Fact  and Concl usi ons of  Law,  r at her  t han wai t i ng 

unt i l  af t er  t he sal e t o r ai se hi s obj ect i on.   Second,  i t  

concl uded t hat  t he Guar ant y,  as a cont r act  separ at e f r om t he 

busi ness not es,  pr ovi ded an i ndependent  basi s f or  t he Boyer s t o 

be l i abl e t o Bank Mut ual ,  i n spi t e of  t he l anguage of  

§ 846. 103( 2)  r equi r i ng t he wai ver  of  def i c i ency agai nst  par t i es 

" per sonal l y l i abl e"  f or  t he debt s. 5 

¶13 On Febr uar y 8,  2008,  Mar cy f i l ed a mot i on t o r e- open 

t he def aul t  j udgment  pur suant  t o Wi s.  St at .  § 806. 07.   The cour t  

al so deni ed Mar cy' s mot i on f or  r el i ef . 6  The cour t  ent er ed an 

or der  denyi ng Boyer  Const r uct i on and t he Boyer s '  mot i ons,  on 

Febr uar y 26,  2008.   Boyer  Const r uct i on and t he Boyer s appeal ed.  

¶14 The cour t  of  appeal s r ever sed t he ci r cui t  cour t  i n a 

unani mous,  publ i shed opi ni on.   Bank Mut ual ,  316 Wi s.  2d 266.   

The cour t  began i t s anal ysi s by l ooki ng at  t he t ext  of  Wi s.  

St at .  § 846. 103( 2)  and not i ng t hat  not hi ng i n t he t ext  

expl i c i t l y  excl uded guar ant or s f r om t hose " per sonal l y l i abl e f or  

t he debt  secur ed by t he mor t gage. "    I d. ,  ¶12.   The cour t  t hen 

                                                 
5 Recogni z i ng t hat  t her e was no case l aw di r ect l y on poi nt ,  

Judge Hi nkf uss not ed pr esci ent l y t hat  whet her  a guar ant or  i s 
per sonal l y l i abl e f or  t he debt  woul d l i kel y be an i ssue on 
appeal .  

6 As not ed above,  t he par t i es st i pul at ed t hat  Mar cy' s 
def aul t  r esul t ed f r om excusabl e negl ect .   Never t hel ess,  because 
her  ar gument s f or  r el i ef  wer e t he same as St even' s,  t he cour t  
concl uded t hat  she had no mer i t or i ous def ense i n t he act i on,  a 
r equi r ement  f or  r el i ef  f r om a def aul t  j udgment .   See J. L.  
Phi l l i ps & Assocs.  v.  E&H Pl ast i c Cor p.  217 Wi s.  2d 348,  358,  
577 N. W. 2d 13 ( 1998) .  
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t ur ned t o t he quest i on of  whet her  t he guar ant y r ender ed t he 

Boyer s per sonal l y l i abl e f or  t he not es i ssued by Boyer  

Const r uct i on.   I d.  

¶15 I n det er mi ni ng whet her  a guar ant y makes a par t y 

per sonal l y l i abl e f or  a debt ,  t he cour t  di st i ngui shed bet ween an 

absol ut e guar ant y and a condi t i onal  guar ant y.   I d. ,  ¶13 ( c i t i ng 

38 Am.  Jur .  2d Guar ant y § 70 ( 1999) ) .   The cour t  hel d t hat  i n 

t he case of  an absol ut e guar ant y,  t he mor t gagee may pr oceed 

di r ect l y agai nst  t he guar ant or  wi t hout  f i r st  pr oceedi ng agai nst  

t he mor t gagor  or  i t s pr oper t y " because t he guar ant or s ar e 

' l i abl e as pr i nci pal s. ' "   I d.  ( quot i ng Fi r st  Wi s.  Nat ' l  Bank of  

Oshkosh v.  Kr amer ,  74 Wi s.  2d 207,  212,  246 N. W. 2d 536 ( 1976) ) .   

When deal i ng wi t h a condi t i onal  guar ant y,  however ,  t he mor t gagee 

must  exhaust  al l  r emedi es agai nst  t he pr i nci pal  debt or  pr i or  t o 

pr oceedi ng agai nst  t he guar ant or .   I d.  ( c i t i ng Cot t r el l  v.  New 

London Fur ni t ur e Co. ,  94 Wi s.  176,  178,  68 N. W.  874 ( 1896) ) .  

¶16 The cour t  hel d t hat  t he guar ant y execut ed by t he 

Boyer s was " an uncondi t i onal  guar ant y of  payment ,  not  a 

condi t i onal  guar ant y of  col l ect i on. "   I d. ,  ¶14.   Consequent l y,  

i t  hel d,  Bank Mut ual ' s deci s i on t o expedi t e t he r edempt i on 

per i od pr ecl uded i t  f r om seeki ng a def i c i ency j udgment  agai nst  

t he Boyer s.   I d. ,  ¶15.  

¶17 The cour t  r ej ect ed Bank Mut ual ' s ar gument s t hat  t he 

Boyer s wer e per sonal l y l i abl e onl y on t he guar ant y,  not  t he 

under l y i ng debt .   I d. ,  ¶17.   The cour t  al so r ej ect ed Bank 

Mut ual ' s ar gument  t hat  r est r i ct i ng i t s r i ght  t o a def i c i ency 
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j udgment  was i ncor r ect  because i t  coul d have pr oceeded 

separ at el y under  t he guar ant y wi t hout  f or ecl osur e.   I d.  

¶18 Fi nal l y,  t he cour t  anal ogi zed ni net eent h cent ur y 

Wi sconsi n Supr eme Cour t  pr ecedent  i n suppor t  of  i t s  hol di ng.   

I d. ,  ¶¶19- 20.   I t  r el i ed on Hal bach v.  Tr est er ,  102 Wi s.  530,  78 

N. W.  759 ( 1899) ,  i n whi ch mor t gagees who " t r ansf er r ed a not e and 

mor t gage by assi gnment  and i ndor sement , "  wi t h t he ef f ect  of  

guar ant eei ng payment  of  t he not e,  wer e per sonal l y l i abl e f or  t he 

debt .   Bank Mut ual ,  316 Wi s.  2d 266,  ¶20.  

¶19 Bank Mut ual  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Apr i l  14,  2009.  

I I .  STANDARD OF REVI EW 

¶20 The Boyer s moved f or  r el i ef  f r om j udgment  pur suant  t o 

Wi s.  St at .  § 806. 07( 1) .   The ci r cui t  cour t  deni ed r el i ef .   A 

c i r cui t  cour t ' s  or der  denyi ng a mot i on f or  r el i ef  under  § 806. 07 

i s a di scr et i onar y deci s i on,  and i t  wi l l  not  be r ever sed on 

appeal  absent  an er r oneous exer ci se of  di scr et i on.   Sukal a v.  

Her i t age Mut .  I ns.  Co. ,  2005 WI  83,  ¶8,  282 Wi s.  2d 46,  698 

N. W. 2d 610;  St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 Wi s.  2d 536,  

541,  363 N. W. 2d 419 ( 1985) .   A c i r cui t  cour t  act s wi t hi n i t s 

di scr et i on when i t  exami nes t he r el evant  f act s,  appl i es a pr oper  

st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  pr ocess,  

r eaches a concl usi on t hat  a r easonabl e j udge coul d r each.   

Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  273,  470 

N. W. 2d 859 ( 1991) .  

¶21 The cour t  of  appeal s r ever sed t he ci r cui t  cour t  on t he 

gr ounds t hat  Bank Mut ual ,  by pr oceedi ng under  t he shor t ened 
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r edempt i on per i od i n Wi s.  St at .  § 846. 103( 2) ,  gave up ( wai ved)  

i t s r i ght  t o j udgment  agai nst  t he Boyer s on t he guar ant y of  

payment .   Thi s  r ul i ng pr esent s a quest i on of  st at ut or y  

i nt er pr et at i on.   I nt er pr et i ng a st at ut e and appl y i ng a st at ut e 

t o undi sput ed f act s ar e quest i ons of  l aw t hat  we r evi ew de novo.   

See Hami l t on v.  Hami l t on,  2003 WI  50,  ¶14,  261 Wi s.  2d 458,  661 

N. W. 2d 832 ( appl y i ng de novo r evi ew t o t he appl i cat i on of  a 

st at ut e t o undi sput ed f act s) .   We deci de t hese quest i ons 

i ndependent l y of  t he c i r cui t  cour t  and t he cour t  of  appeal s,  but  

benef i t  f r om t hei r  anal yses.   I d.  

I I I .  DI SCUSSI ON 

¶22 Thi s case r equi r es us t o i nt er pr et  Wi s.  St at .  

§ 846. 103( 2) .   I n doi ng so,  we begi n by exami ni ng our  r el evant  

r ul es of  st at ut or y const r uct i on.   We t hen pl ace § 846. 103( 2)  i n 

i t s pr oper  cont ext  by l ooki ng at  t he ent i r et y of  Wi s.  St at .  

ch.  846,  whi ch set s out  t he r ul es i n f or ecl osur e pr oceedi ngs.   

We t hen exami ne t he phr ase " per sonal l y l i abl e f or  t he debt  

secur ed by t he mor t gage"  t o gi ve i t  i t s pr oper  meani ng.   

Fi nal l y,  we exami ne t he t ext ual l y and cont ext ual l y mani f est  

pur pose of  Wi s.  St at .  § 846. 103( 2) .  

A.  Rul es of  St at ut or y I nt er pr et at i on 

¶23 When i nt er pr et i ng a st at ut e,  we begi n wi t h t he 

l anguage of  t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   We gi ve wor ds t hei r  common and or di nar y meani ng 

unl ess t hose wor ds ar e t echni cal  or  speci f i cal l y def i ned.   I d.   

I n t hi s case,  " we gi ve l egal  t er ms of  ar t  t hei r  accept ed l egal  
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meani ng. "   Est at e of  Mat t eson v.  Mat t eson,  2008 WI  48,  ¶22,  309 

Wi s.  2d 311,  749 N. W. 2d 557.    

¶24 We do not  r ead t he t ext  of  a st at ut e i n i sol at i on,  but  

l ook at  t he over al l  cont ext  i n whi ch i t  i s  used.   Kal al ,  271 

Wi s.  2d 633,  ¶46.   When l ooki ng at  t he cont ext ,  we r ead t he t ext  

" as par t  of  a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng 

or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d.   Thus,  t he scope,  cont ext ,  and 

pur pose of  a st at ut e ar e r el evant  t o a pl ai n- meani ng 

i nt er pr et at i on " as l ong as t he scope,  cont ext ,  and pur pose ar e 

ascer t ai nabl e f r om t he t ext  and st r uct ur e of  t he st at ut e 

i t sel f . "   I d. ,  ¶48.   I f  t he l anguage i s c l ear  and unambi guous,  

we appl y t he pl ai n wor ds of  t he st at ut e and or di nar i l y  pr oceed 

no f ur t her .   I d. ,  ¶46.  

¶25 The i nqui r y does not  st op i f  a st at ut e i s ambi guous,  

meani ng t hat  " i t  i s  capabl e of  bei ng under st ood by r easonabl y 

wel l - i nf or med per sons i n t wo or  mor e senses. "   I d. ,  ¶47.   I f  a 

st at ut e i s ambi guous,  we may t ur n t o ext r i nsi c sour ces.   I d. ,  

¶51.   Ext r i nsi c sour ces ar e sour ces out si de t he st at ut e i t sel f ,  

i ncl udi ng t he l egi s l at i ve hi st or y of  t he st at ut e.   I d.   We 

somet i mes use l egi s l at i ve hi st or y t o conf i r m t he pl ai n meani ng 

of  an unambi guous st at ut e,  but  we wi l l  not  use l egi s l at i ve 

hi st or y t o cr eat e ambi gui t y wher e none exi st s.   I d.  

B.  Cont ext  and Scope of  Wi s.  St at .  § 846. 103( 2)  

¶26 Wi sconsi n St at .  ch.  846 set s up a compr ehensi ve scheme 

of  f or ecl osur e,  i ncl udi ng t he pr ocedur al  and subst ant i ve 

r equi r ement s f or  obt ai ni ng a def i c i ency j udgment  f or  t he unpai d 
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bal ance on t he debt  r emai ni ng af t er  a f or ecl osur e sal e.   

Ther ef or e,  t o i nt er pr et  Wi s.  St at .  § 846. 103( 2) ,  we r ead i t  i n 

t he cont ext  of  ch.  846 as a whol e.   Kal al ,  271 Wi s.  2d 633,  ¶46.  

1.  St at ut or y Language 

¶27 Chapt er  846 set s out  a t wo- st ep pr ocedur e f or  

f or ecl osur e of  a mor t gage.   Shuput  v.  Lauer ,  109 Wi s.  2d 164,  

171,  325 N. W. 2d 321 ( 1982) .   The f i r st  st ep ent ai l s t he j udgment  

of  f or ecl osur e and t he sal e of  t he pr oper t y.   I d.   Dur i ng t hi s 

f i r st  st ep,  t he cour t  det er mi nes t he par t i es '  l egal  r i ght s i n 

t he under l y i ng mor t gage and obl i gat i on,  i ncl udi ng t he r i ght  t o a 

def i c i ency j udgment .   I d.   The second st ep car r i es i nt o ef f ect  

and enf or ces t he j udgment  of  f or ecl osur e and sal e.   I d.    Dur i ng 

t hi s second st ep,  t he cour t  or der s conf i r mat i on of  t he sal e,  

comput es t he amount  of  any def i c i ency,  and ent er s a j udgment  f or  

t he def i c i ency.   I d.  

¶28 Wi sconsi n St at .  § 846. 01( 1)  r equi r es t he cour t  t o 

r ender  j udgment  of  f or ecl osur e and sal e i n successf ul  

f or ecl osur e act i ons.   Wi sconsi n St at .  § 846. 04( 1)  per mi t s a 

pl ai nt i f f  seeki ng f or ecl osur e t o obt ai n a def i c i ency j udgment  

and set s out  t he pr ocedur e f or  doi ng so:  

The pl ai nt i f f  may,  i n t he compl ai nt ,  demand 
j udgment  f or  any def i c i ency t hat  may r emai n due t he 
pl ai nt i f f  af t er  sal e of  t he mor t gaged pr emi ses agai nst  
ever y par t y who i s per sonal l y l i abl e f or  t he debt  
secur ed by t he mor t gage.  Judgment  may be r ender ed f or  
any def i c i ency r emai ni ng af t er  appl y i ng t he pr oceeds 
of  sal e t o t he amount  due.  The j udgment  f or  def i c i ency 
shal l  be or der ed i n t he or i gi nal  j udgment  and 
separ at el y r ender ed agai nst  t he par t y l i abl e on or  
af t er  t he conf i r mat i on of  sal e.  The j udgment  f or  
def i c i ency shal l  be ent er ed i n t he j udgment  and l i en 
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docket  and,  except  as pr ovi ded i n subs.  ( 2)  and ( 3) ,  
enf or ced as i n ot her  cases.  

I d.  ( emphasi s added) .  

¶29 Chapt er  846 al so set s out  t wo r edempt i on per i ods,  

dependi ng on t he t ype of  pr oper t y bei ng f or ecl osed.   For  a one-

t o f our - f ami l y owner - occupi ed r esi dence,  a f ar m,  a chur ch,  or  a 

t ax- exempt  nonpr of i t  char i t abl e or gani zat i on,  a f or ecl osur e sal e 

may not  be hel d unt i l  12 mont hs af t er  t he f or ecl osur e j udgment .   

Wi s.  St at .  § 846. 10( 2) .   For  al l  ot her  pr oper t i es,  a f or ecl osur e 

sal e may not  be hel d unt i l  6 mont hs af t er  t he f or ecl osur e 

j udgment .   Wi s.  St at .  § 846. 103( 1) .   Bef or e a sal e i s hel d,  

" [ t ] he mor t gagor ,  t he mor t gagor ' s hei r s,  per sonal  

r epr esent at i ves or  assi gns may r edeem t he mor t gaged pr emi ses"  by 

payi ng t he amount  of  t he j udgment .   Wi s.  St at .  § 846. 13.  

¶30 Ther e ar e t wo except i ons i n t he l aw t hat  per mi t  a 

mor t gagee t o shor t en a r edempt i on per i od.   One except i on,  

enact ed i n 1960,  pr ovi des f or  a s i x- mont h,  r at her  t han t wel ve-

mont h,  per i od of  r edempt i on f or  one-  t o f our - f ami l y owner -

occupi ed r esi dences,  f ar ms,  chur ches,  and t ax- exempt  char i t abl e 

or gani zat i ons,  i f  t he mor t gagee wai ves a def i c i ency j udgment  

agai nst  " ever y par t y who i s per sonal l y l i abl e f or  t he debt  

secur ed by t he mor t gage. "   Wi s.  St at .  § 846. 101.   The second 

except i on i s t he st at ut e at  i ssue i n t hi s case.   Passed i n 1978,  

i t  pr ovi des an except i on t o al l  pr oper t i es not  cover ed i n 

§ 846. 101:  

I f  t he mor t gagor  of  r eal  pr oper t y ot her  t han a 
one− t o 4−f ami l y r esi dence t hat  i s owner −occupi ed at  
t he commencement  of  t he f or ecl osur e act i on,  a f ar m,  a 
chur ch or  a t ax−exempt  nonpr of i t  char i t abl e 
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or gani zat i on has agr eed i n wr i t i ng at  t he t i me of  t he 
execut i on of  t he mor t gage t o t he pr ovi s i ons of  t hi s 
sect i on,  t he pl ai nt i f f  i n a f or ecl osur e act i on of  a 
mor t gage,  whi ch mor t gage i s r ecor ded subsequent  t o May 
12,  1978,  may el ect  by expr ess al l egat i on i n t he 
compl ai nt  t o wai ve j udgment  f or  any def i c i ency whi ch 
may r emai n due t o t he pl ai nt i f f  af t er  sal e of  t he 
mor t gaged pr emi ses agai nst  ever y par t y who i s 
per sonal l y l i abl e f or  t he debt  secur ed by t he 
mor t gage,  and t o consent  t hat  t he mor t gagor ,  unl ess he 
or  she abandons t he pr oper t y,  may r emai n i n possessi on 
of  t he mor t gaged pr oper t y and be ent i t l ed t o al l  
r ent s,  i ssues and pr of i t s t her ef r om t o t he dat e of  
conf i r mat i on of  t he sal e by t he cour t .  When t he 
pl ai nt i f f  so el ect s,  j udgment  shal l  be ent er ed as 
pr ovi ded i n t hi s chapt er ,  except  t hat  no j udgment  f or  
def i c i ency may be or der ed nor  separ at el y r ender ed 
agai nst  any par t y who i s per sonal l y l i abl e f or  t he 
debt  secur ed by t he mor t gage and t he sal e of  t he 
mor t gaged pr emi ses shal l  be made upon t he expi r at i on 
of  3 mont hs f r om t he dat e when such j udgment  i s 
ent er ed.  

Wi s.  St at .  § 846. 103( 2)  ( emphasi s added) .  

¶31 Thr ee st at ut es——Wi s.  St at .  §§ 846. 04,  846. 101,  and 

846. 103( 2) ——use t he exact  same phr ase:  " ever y par t y who i s  

per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage. "   Bot h 

Wi s.  St at .  § 846. 101 and § 846. 103( 2) ,  whi ch per mi t  shor t ened 

r edempt i on per i ods i n exchange f or  wai ver s of  cer t ai n def i c i ency 

j udgment s,  wer e cr eat ed decades af t er  t he l egi s l at ur e i ncl uded 

t he phr ase " per sonal l y l i abl e f or  t he debt  secur ed by t he 

mor t gage"  i n what  i s now Wi s.  St at .  § 846. 04.   We i nf er  t hat  t he 

l egi s l at ur e i nt ended t he cl ass of  per sons agai nst  whom 

def i c i ency j udgment s must  be wai ved under  Wi s.  St at .  §§ 846. 101 

and 846. 103( 2)  t o be t he same cl ass of  per sons agai nst  whom a 

def i c i ency j udgment  may be obt ai ned under  Wi s.  St at .  § 846. 04.   

See Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2009 WI  27,  ¶40,  
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316 Wi s.  2d 47,  762 N. W. 2d 652 ( " We gener al l y pr esume t hat  when 

t he l egi s l at ur e enact s a st at ut e,  i t  i s  f ul l y  awar e of  t he 

exi st i ng l aws. " ) .   When t he same t er m i s used t hr oughout  a 

chapt er  of  t he st at ut es,  i t  i s  a r easonabl e deduct i on t hat  t he 

l egi s l at ur e i nt ended t hat  t he t er m possess an i dent i cal  meani ng 

each t i me i t  appear s.   See Cout t s v.  Wi s.  Ret .  Bd. ,  209 

Wi s.  2d 655,  668- 69,  562 N. W. 2d 917 ( 1997) .  

2.  Hi st or y and Pr i or  I nt er pr et at i ons of  Wi s.  St at .  § 846. 04 

¶32 Because we concl ude t hat  t he phr ase " per sonal l y l i abl e 

f or  t he debt  secur ed by t he mor t gage"  has t he same meani ng i n 

bot h Wi s.  St at .  § 846. 103( 2)  and § 846. 04,  we now exami ne t he 

l engt hy hi st or y of  Wi s.  St at .  § 846. 04 and our  pr i or  cases 

i nt er pr et i ng t hat  st at ut e.  

¶33 Def i c i ency j udgment s wer e not  avai l abl e at  common l aw 

and ar e avai l abl e onl y as pr ovi ded by st at ut e.   St el l macher  v.  

Uni on Mor t gage Loan Company,  195 Wi s.  635,  637,  219 N. W.  343 

( 1928) .   I n 1862 t he l egi s l at ur e passed a st at ut e per mi t t i ng 

def i c i ency j udgment s " agai nst  t he def endant  or  def endant s who 

execut ed t he not e,  bond or  ot her  evi dence of  debt  accompanyi ng 

t he mor t gage. "   §3,  ch.  243,  Laws of  1862.   Thi s st at ut e was 

l at er  amended t o aut hor i ze def i ci ency j udgment s agai nst  " ever y 

par t y who may be per sonal l y l i abl e f or  t he debt  secur ed by t he 

mor t gage,  whet her  t he mor t gagor  or  ot her  per sons,  i f  upon t he 

same cont r act  whi ch t he mor t gage i s gi ven t o secur e. "   Wi s.  

St at .  § 3156 ( 1878) .   I n 1935 t he st at ut e was changed t o i t s 

pr esent  f or m,  pr ovi di ng si mpl y t hat  t he mor t gagor  may seek a 

def i c i ency j udgment  " agai nst  ever y par t y who i s per sonal l y 
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l i abl e f or  t he debt  secur ed by t he mor t gage. "   § 364,  ch.  541,  

Laws of  1935. 7 

¶34 An i mpor t ant  ear l y Wi sconsi n case addr essi ng whet her  a 

guar ant or  coul d be hel d l i abl e f or  a def i c i ency j udgment  i s 

Pal met er  v.  Car ey,  63 Wi s.  426,  21 N. W.  793 ( 1885) .   I n 

Pal met er ,  t he mor t gagor  conveyed mor t gaged pr oper t y t o anot her  

par t y,  who t hen agr eed t o assume t he debt  t hr ough a c l ause i n 

t he conveyance.   I d.  at  427.   Under  t he st at ut or y l anguage at  

t hat  t i me,  a def i c i ency j udgment  coul d be obt ai ned agai nst  

" ever y par t y who may be per sonal l y l i abl e f or  t he debt  secur ed 

by t he mor t gage,  whet her  t he mor t gagor  or  ot her  per sons,  i f  upon 

t he same cont r act  whi ch t he mor t gage i s gi ven t o secur e. "   I d.  

                                                 
7 Al t hough i t  i s  not  c l ear  why t he l egi s l at ur e r emoved t he 

pr ovi s i on,  " whet her  t he mor t gagor  or  ot her  per sons,  i f  upon t he 
same cont r act  whi ch t he mor t gage i s gi ven t o secur e, "  t he act  
r emovi ng t hi s l anguage was ent i t l ed:  

AN ACT t o r evi se por t i ons of  TI TLE XXV PROCEEDI NGS I N 
CI VI L ACTI ONS I N COURTS OF RECORD and TI TLE XXVI  
ACTI ONS RELATI NG TO REAL ESTATE f or  c l ar i t y and 
conci seness of  l anguage and si mpl i f y i ng and i mpr ovi ng 
sai d pr oceedi ngs and f or  har moni zi ng t he subst ant i ve 
pr ovi s i ons wi t h t he pr ocedur al  r ul es whi ch ar e bei ng 
r evi sed by t he Supr eme Cour t .  

Ch.  541,  Laws of  1935.  

Thi s l anguage suggest s t hat ,  by r emovi ng t he expl anat i on 
t hat  t he def i c i ency j udgment  coul d be br ought  agai nst  " t he 
mor t gagor  or  ot her  per sons,  i f  upon t he same cont r act  whi ch t he 
mor t gage i s gi ven t o secur e, "  t he l egi s l at ur e mer el y r emoved 
what  was super f l uous l anguage,  because t he phr ase " per sonal l y 
l i abl e f or  t he debt  secur ed by t he mor t gage"  i ncl udes,  by i t s 
own t er ms,  t hose who may not  be t he mor t gagor  but  who ar e l i abl e 
upon t he cont r act  t hat  t he mor t gage was gi ven t o secur e.  
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at  430.   Thi s cour t  i nt er pr et ed t hat  st at ut or y l anguage as 

f ol l ows:  

The st at ut e does not  r equi r e t hat  t he per son hel d 
l i abl e i n t he f or ecl osur e act i on f or  a def i c i ency must  
be an or i gi nal  cont r act or  of  t he mor t gage debt .  
Doubt l ess one may become a par t y t o i t  af t er  t he 
i ndebt edness has been i ncur r ed by t he mor t gagor ; ——as 
i f  he i ndor se or  guar ant y a not e secur ed by mor t gage 
af t er  t he execut i on of  t he mor t gage.  We t hi nk i n such 
case i t  cannot  be successf ul l y mai nt ai ned t hat  such 
i ndor ser  or  guar ant or  i s not  wi t hi n t he st at ut e.  

I d.  at  431.  

¶35 I n Cot t r el l ,  t hi s cour t  c l ar i f i ed t he r ul e set  out  i n 

Pal met er .   The guar ant or  i n Cot t r el l  i ndor sed t he back of  t wo 

not es,  agr eei ng t o " guar ant y t he col l ect i on of  t he wi t hi n not e,  

wi t h al l  cost s t her eof . "   Cot t r el l ,  94 Wi s.  at  177.  Thi s cour t  

hel d t hat  " a guar ant or  of  t he col l ect i on of  a not e or  debt  does 

not  become l i abl e on hi s cont r act  of  guar ant y unt i l  t he 

guar ant ee has exhaust ed al l  t he r emedi es whi ch t he l aw gi ves hi m 

f or  t he col l ect i on of  hi s debt  f r om t he pr i nci pal  debt or  wi t hout  

avai l . "   I d.  at  178.   I t  f ur t her  hel d t hat  " t hi s st at ut e 

aut hor i zes a j udgment  f or  a def i c i ency agai nst  such per sons onl y 

as ar e l i abl e f or  t he mor t gage debt .  The guar ant or s ar e l i abl e 

onl y accor di ng t o t he t er ms of  t hei r  cont r act . "   I d.  at  179.   

The cour t  al so opt ed t o i nt er pr et  t he st at ut e nar r owl y i n l i ght  

of  t he common- l aw r ul e r egar di ng def i c i ency j udgment s:  

The st at ut e makes no new r ul e of  l i abi l i t y .  I t  does 
not  on i t s f ace pur por t  t o make any such change.  I n 
or der  t hat  a st at ut e shal l  change a common- l aw 
l i abi l i t y  or  cr eat e a new one,  t he i nt ent i on t o wor k 
such an ef f ect  must  appear  on t he f ace of  t he st at ut e 
i t sel f  wi t h some r easonabl e degr ee of  c l ear ness.  
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I d.   Accor di ngl y,  because t he mor t gagee' s r emedi es had not  yet  

been exhaust ed,  t he guar ant or  was not  l i abl e " f or  t he debt  

secur ed by t he mor t gage"  and t he mor t gagee coul d not  obt ai n a 

def i c i ency j udgment  agai nst  hi m.   I d.  

¶36 Thi s cour t  agai n addr essed t he i ssue of  whet her  a 

guar ant or  coul d be hel d l i abl e f or  a def i c i ency j udgment  i n 

Hal bach.   I n Hal bach,  t he mor t gagees t r ansf er r ed t hei r  i nt er est  

i n a mor t gage t o Chr i st i ne Webst er ,  and si gned t hei r  names on 

t he back of  t he not e under  t he wor ds " Pay t o t he or der  of  

Chr i st i ne Webst er , "  by whi ch t hey agr eed t hat  t hey woul d pay t he 

debt  i n f ul l  t o Webst er  or  Webst er ' s t r ansf er ee.   Hal bach,  102 

Wi s.  at  532.   The new mor t gagee br ought  sui t  f or  f or ecl osur e and 

sought  a def i c i ency j udgment  agai nst  t he def endant s.   I d.   The 

cour t  hel d t hat  " when t he def endant s i ndor sed t he not e t hey 

became hol den t o pay t he debt  secur ed by t he mor t gage,  upon t he 

condi t i ons st at ed. "   I d.  at  533.   The cour t  di st i ngui shed 

Cot t r el l  on t he gr ounds t hat  t hat  Cot t r el l  i nvol ved a guar ant y 

of  col l ect i on,  not  an absol ut e guar ant y of  payment .   I d.  at  534.   

The cour t  concl uded,  t her ef or e,  t hat  t he c i r cui t  cour t  pr oper l y 

gr ant ed a def i c i ency j udgment  agai nst  t he def endant s.   I d.   

¶37 I n St el l macher ,  t he Uni on Mor t gage Company assi gned a 

not e and mor t gage t o a new mor t gagee and ent er ed i nt o a wr i t t en 

agr eement  guar ant eei ng t he col l ect i on of  t he debt .   St el l macher ,  

195 Wi s.  at  635.   The new mor t gagee br ought  a f or ecl osur e act i on 

and sought  a def i c i ency j udgment  agai nst  bot h t he mor t gagor  and 

Uni on Mor t gage Company,  t he f or mer  mor t gagee.   I d.  at  636.   Thi s  

cour t  hel d t hat  t he guar ant y was not  upon t he same cont r act  
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whi ch t he mor t gage was gi ven t o secur e,  and accor di ngl y i t  

r ever sed t he def i c i ency j udgment  agai nst  Uni on Mor t gage Company.   

I d.  at  637.  

¶38 Al t hough t hese ear l y Wi sconsi n cases pr ovi de some 

gui dance on t he meani ng of  t he phr ase " per sonal l y l i abl e f or  t he 

debt  secur ed by t he mor t gage, "  t hey do not  r esol ve t he i ssue i n 

t hi s case,  f or  sever al  r easons.   Fi r st ,  t he cases gener al l y 

f ocused on whet her  t he guar ant or ' s l i abi l i t y  was " upon t he same 

cont r act  whi ch t he mor t gage i s gi ven t o secur e, "  i n accor dance 

wi t h t he st at ut or y l anguage at  t he t i me.   Second,  t he cases 

appear  t o r each i nconsi st ent  r esul t s on si mi l ar  f act s. 8  Fi nal l y,  

and most  i mpor t ant ,  none of  t he cases addr esses a f act ual  

s i t uat i on i n whi ch t he guar ant or ' s l i abi l i t y  ar i ses f r om a 

compl et el y i ndependent  cont r act  of  guar ant y. 9  For  exampl e,  i n 

                                                 
8 Comment at or s at  t he t i me di scussi ng St el l macher  v.  Uni on 

Mor t gage Loan Co. ,  195 Wi s.  635,  219 N. W.  343 ( 1928) ,  obser ved 
t hat  " [ c] onf usi on i s apt  t o r esul t  f r om t hi s  r ul i ng, "  but  
r easoned t hat  t he di st i nct i on bet ween St el l macher  and cases 
r eachi ng t he opposi t e concl usi on was t hat  St el l macher  deal t  wi t h 
a guar ant y of  col l ect i on r at her  t han a guar ant y of  payment .   
Kennet h E.  Wor t hi ng & Donal d A.  But char t ,  Mor t gages- Li abi l i t y 
f or  Def i c i ency Judgment ,  5 Wi s.  L.  Rev.  61 ( 1928) .   However ,  so 
l ong as t he guar ant y i s made on a compl et el y separ at e cont r act ,  
nei t her  a guar ant or  of  payment  nor  a guar ant or  of  col l ect i on i s 
per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage.  

9 See St el l macher ,  195 Wi s.  at  635 ( bank assi gned not e t o 
pl ai nt i f f  and guar ant eed col l ect i on) ;  Pal met er  v.  Car ey,  63 
Wi s.  426,  21 N. W.  793 ( 1885)  ( mor t gagor  conveyed mor t gaged 
pr emi se t o def endant ,  i n whi ch conveyance t he def endant  assumed 
t he debt ) ;  Cot t r el l  v.  New London Fur ni t ur e Co. ,  94 Wi s.  176,  68 
N. W.  874 ( 1896)  ( guar ant or  i ndor sed back of  not e,  guar ant eei ng 
i t s col l ect i on) ;  Hal bach v.  Tr est er ,  102 Wi s.   530,  78 N. W.  759 
( 1899)  ( mor t gagees assi gned mor t gage and si gned guar ant ee on t he 
back of  t he not e) .  
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Hal bach,  t he pr evi ous mor t gagee di r ect l y s i gned t he back of  t he 

not e,  assumi ng l i abi l i t y  on and under  t he t er ms of  t he not e.   

Thi s s i t uat i on i s di st i ngui shabl e f r om t he si t uat i on at  hand,  i n 

whi ch t he guar ant or ' s l i abi l i t y  ar i ses f r om a separ at e cont r act  

of  guar ant y.   Hal bach,  102 Wi s.  at  532.  

C.  " Per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  

¶39 We now def i ne t he phr ase " per sonal l y l i abl e f or  t he 

debt  secur ed by t he mor t gage"  used i n Wi s.  St at .  § 846. 103( 2) .   

We acknowl edge t hat ,  r ead accor di ng t o i t s common and or di nar y 

meani ng,  t he phr ase does not  c l ear l y excl ude guar ant or s.   Thus,  

r easonabl e peopl e coul d r ead t he l anguage t o cover  t he Boyer s.   

Nonet hel ess,  i t  i s  c l ear  t o us t hat  t he phr ase " per sonal l y 

l i abl e f or  t he debt "  i s  a t er m of  ar t  t hat  must  be gi ven i t s  

l egal  meani ng.   See Est at e of  Mat t eson,  309 Wi s.  2d 311,  ¶22.   

We concl ude t hat ,  by usi ng t he phr ase " per sonal l y l i abl e f or  t he 

debt , "  t he l egi s l at ur e i nt ended t o use t he phr ase' s speci f i c  

l egal  meani ng and di d not  i nt end i t  t o encompass guar ant or s who 

guar ant ee a debt  t hr ough a cont r act  separ at e f r om t he not e 

cr eat i ng t he debt .  

¶40 We r each t hi s concl usi on f or  t hr ee r easons.   Fi r st ,  

t he phr ase " per sonal l y l i abl e"  has t r adi t i onal l y been used t o 

di st i ngui sh t he bor r ower ' s l i abi l i t y ,  whi ch i s a per sonal  

obl i gat i on based upon t he not e,  f r om t he mor t gagor ' s l i abi l i t y ,  

whi ch i s an obl i gat i on l i mi t ed t o t he pr oper t y named i n t he 

mor t gage t hat  i s  pr ovi ded as secur i t y f or  t he not e.   Second,  a 

guar ant or ' s l i abi l i t y  has t r adi t i onal l y been t r eat ed as separ at e 

and di st i nct  f r om t he l i abi l i t y  of  t he bor r ower ,  cont i ngent  on 
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t he t er ms of  t he guar ant y.   Thi r d,  ot her  st at es wi t h st at ut es 

i nsul at i ng bor r ower s f r om def i c i ency j udgment s have gener al l y 

r ef used t o ext end t hose pr ot ect i ons t o guar ant or s.  

1.  Legal  meani ng of  " per sonal l y l i abl e f or  t he debt "  

¶41 I n t he cont ext  of  f or ecl osur e l aw,  t he t er m 

" per sonal l y l i abl e f or  t he debt "  has t r adi t i onal l y been used t o 

di st i ngui sh l i abi l i t y  on t he not e,  whi ch i s a per sonal  

obl i gat i on,  f r om l i abi l i t y  on t he mor t gage,  whi ch i s an 

obl i gat i on l i mi t ed t o t he pr oper t y gi ven t o secur e t he debt .   

Thus,  t he phr ase expl ai ns t hat  a def i c i ency j udgment  can be 

obt ai ned agai nst  a mor t gagor  onl y i f  t hat  mor t gagor  i s al so 

l i abl e on t he under l y i ng debt .  

¶42 The use of  t he phr ase " per sonal l y l i abl e f or  t he debt "  

t o di st i ngui sh t he bor r ower ' s l i abi l i t y  on t he not e f r om t he 

mor t gagor ' s l i abi l i t y  on t he mor t gage i s i l l ust r at ed by Far mer s 

& Mer chant s Bank v.  Mat sen,  219 Wi s.  401,  263 N. W.  192 ( 1935) .   

I n Mat sen,  t he bank began an act i on t o col l ect  t he amount  due on 

a not e,  and t he bor r ower  r ai sed t he def ense t hat  a f or ecl osur e 

act i on was al r eady pendi ng.   I d.  at  401.   Thi s cour t  f r amed t he 

i ssue as:  

Does t he f act  t hat  an act i on i s pendi ng f or  t he 
f or ecl osur e of  a mor t gage and f or  a j udgment  f or  a 
def i c i ency const i t ut e a def ense t o a subsequent  act i on 
commenced by t he same pl ai nt i f f ,  demandi ng j udgment  on 
t he obl i gat i on secur ed by t he mor t gage agai nst  t hose 
per sonal l y l i abl e t her eon? 

I d.  at  402.  

¶43 The cour t  began by not i ng t hat  def i c i ency j udgment s 

wer e not  avai l abl e at  common l aw.   I d.  at  403.   I t  added t hat  
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t he Wi sconsi n f or ecl osur e st at ut es per mi t t ed a pl ai nt i f f  i n a 

f or ecl osur e act i on al so t o seek a def i c i ency j udgment .   I d.   The 

cour t  expl ai ned t he r el at i onshi p bet ween t hi s st at ut or y scheme 

and t he common- l aw r ul e:  

When a def i c i ency j udgment  i s ent er ed i n a 
f or ecl osur e act i on,  i t  i s  a f i nal  adj udi cat i on of  t he 
def endant ' s common- l aw l i abi l i t y  f or  t he debt .   Ther e 
i s i n r eal i t y but  one j udgment ,  t he j udgment  of  
f or ecl osur e.   The so- cal l ed def i c i ency j udgment  i s 
mer el y a compl et i on of  t he j udgment  upon t he comi ng i n 
and conf i r mat i on of  t he r epor t  of  sal e.  

I d.   The cour t  f ur t her  not ed t hat  t he def i c i ency st at ut e " mer el y 

per mi t s a combi nat i on of  t wo causes of  act i on,  one upon t he 

not e,  and one f or  f or ecl osur e,  wi t h cer t ai n r est r i ct i ng 

pr ovi s i ons. "   I d.   Thus,  i t  concl uded,  t he l ender  was not  

r equi r ed t o seek a def i c i ency j udgment ,  but  once t he l ender  " put  

t he not e i n sui t  and asser t ed a per sonal  l i abi l i t y  agai nst  t he 

def endant s,  he may not  agai n asser t  t hat  l i abi l i t y  i n a separ at e 

act i on at  l aw. "   I d.  at  403- 04 ( emphasi s added) .  

¶44 Mat sen cl ear l y demonst r at es t he pur pose of  t he phr ase 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  i n Wi s.  

St at .  § 846. 04.   The st at ut e uni t es an act i on i n equi t y on t he 

f or ecl osur e wi t h an act i on i n l aw on t he debt .    Thus,  i t  er ases 

t he common- l aw di st i nct i on t hat  separ at ed a l egal  act i on on t he 

mor t gagor ' s per sonal  l i abi l i t y  f r om an equi t abl e act i on on t he 
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f or ecl osur e i t sel f . 10  Wi t h t he passage of  Wi sconsi n' s def i c i ency 

st at ut e,  what  nor mal l y woul d have been pur sued i n a cour t  of  

l aw——an act i on t o hol d t he par t y " per sonal l y l i abl e" ——coul d now 

be pur sued t oget her  wi t h t he f or ecl osur e act i on. 11 

¶45 I n Gl over  v.  Mar i ne Bank of  Beaver  Dam,  117 

Wi s.  2d 684,  345 N. W. 2d 449 ( 1984) ,  t hi s cour t  agai n addr essed 

t he di st i nct i on bet ween a mor t gagor ' s obl i gat i on t o pr ovi de 

secur i t y and a bor r ower ' s per sonal  l i abi l i t y  on t he under l y i ng 

debt .   I n Gl over ,  t he mor t gagee was gi ven f our  mor t gages on f i ve 

pr oper t i es t o secur e t wo not es.   I d.  at  686.   The Gl over s ar gued 

t hat  because t he bank f or ecl osed on onl y some of  t he mor t gages,  

wai v i ng i t s r i ght  t o go af t er  t he Gl over s per sonal l y f or  any 

def i c i ency,  i t  act ual l y ext i ngui shed t he under l y i ng debt .   I d.  

at  690.   The cour t  r ej ect ed t hat  ar gument ,  hol di ng t hat  " t hi s 

t heor y conf uses t he hi st or i cal  di st i nct i on bet ween t he t wo 

separ at e el ement s of  t he r eal  est at e mor t gage——t he debt  i t sel f  

                                                 
10 Wi sconsi n St at .  ch.  846 f ol l ows t he basi c r ul e t hat  a 

j udgment  on t he unpai d bal ance " or di nar i l y  may be obt ai ned by a 
def i c i ency decr ee gi ven by t he equi t y cour t  i n t he f or ecl osur e 
act i on i t sel f . "   1 Gr ant  S.  Nel son & Dal e A.  Whi t man,  Real  
Est at e Fi nance Law,  § 8. 1,  at  933- 34 ( 5t h ed.  2007)  [ her ei naf t er  
Nel son & Whi t man] .  

11 The di st i nct i on i n Far mer s & Mer chant s Bank v.  Mat sen,  
219 Wi s.  401,  263 N. W.  192 ( 1935) ,  was f ur t her  expl ai ned i n 
Fi r st  Wi s.  Nat ' l  Bank of  Oshkosh v.  Kr amer ,  74 Wi s.  2d 207,  246 
N. W. 2d 536 ( 1976) .   I n t hat  case,  t hi s cour t  hel d t hat  Mat sen 
di d not  pr ohi bi t  a bank f r om pr oceedi ng on a guar ant y of  payment  
whi l e awai t i ng t he r esol ut i on of  t he f or ecl osur e.   I d.  at  213.  
The cour t  r eached t hi s concl usi on,  i n par t ,  on t he gr ounds t hat  
t he r easoni ng i n Mat sen,  whi ch per t ai ned t o an act i on on t he 
not e,  di d not  appl y t o a separ at e guar ant y of  payment .   I d.  at  
214- 15.  
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and t he mor t gage act i ng as secur i t y f or  t he debt . "   I d.  at  695.   

Al t hough by st at ut e t hese t wo causes of  act i on coul d be br ought  

t oget her ,  t he cour t  concl uded " t hat  t he hi st or i cal l y separ at e 

t r eat ment  of  t he t wo el ement s cont r ol s i n our  i nt er pr et at i on of  

sec.  [ 846. 101] . "   I d.  

¶46 The di st i nct i on expl ai ned i n Gl over  i s f ur t her  

expl ai ned by t he appr oach t o per sonal  l i abi l i t y  t aken by t he 

Rest at ement  ( Thi r d)  of  Pr oper t y:   " A mor t gage i s a conveyance or  

r et ent i on of  an i nt er est  i n r eal  pr oper t y as secur i t y f or  

per f or mance of  an obl i gat i on.   A mor t gage i s enf or ceabl e whet her  

or  not  any per son i s per sonal l y l i abl e f or  t hat  per f or mance. "   

Rest at ement  ( Thi r d)  of  Pr oper t y :  Mor t gages § 1. 1.   Thus,  t he 

Rest at ement  expl ai ns,  par t i es may agr ee t o " nonr ecour se"  or  

" l i mi t ed r ecour se"  mor t gages,  whi ch pr ecl ude or  l i mi t  per sonal  

l i abi l i t y .   I d. ,  § 1. 1 cmt .   I t  goes on t o expl ai n:  

I f  per sonal  l i abi l i t y  i s  ent i r el y excl uded by t he 
par t i es '  agr eement ,  t he ef f ect  i s  t o r est r i c t  t he 
mor t gagee' s r emedy f or  nonper f or mance t o f or ecl osur e 
of  t he mor t gage.   Such a r est r i ct i on or  excl usi on of  
per sonal  l i abi l i t y  does not  i mpai r  t he enf or ceabi l i t y  
of  t he mor t gage by means of  f or ecl osur e,  but  i t  does 
l i mi t  or  bar  t he mor t gagee' s access t o bot h a per sonal  
j udgment  pr i or  t o f or ecl osur e and a def i c i ency 
j udgment  f ol l owi ng f or ecl osur e.  

I d.  

¶47 Thi s l anguage suggest s t hat  t he phr ase " per sonal l y 

l i abl e f or  t he debt "  per t ai ns t o t hose si t uat i ons i n whi ch t he 

bor r ower  may be hel d per sonal l y l i abl e f or  a debt  beyond t he 

f or ecl osur e on any pr oper t y t hat  has been mor t gaged as secur i t y 

f or  t he debt .   I t  suppor t s our  concl usi on t hat  " per sonal l y 
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l i abl e"  i s a t er m of  ar t  used t o di st i ngui sh t he bor r ower ' s 

l i abi l i t y ,  whi ch i s a per sonal  obl i gat i on,  f r om t he mor t gagor ' s 

l i abi l i t y ,  whi ch i s an obl i gat i on l i mi t ed t o t he pr oper t y used 

t o secur e t he not e ( debt ) .  

¶48 Our  Wi sconsi n anal ysi s i s suppor t ed by t he appr oach 

I l l i noi s cour t s have t aken on t he subj ect .   I n Ci t y of  Chi cago 

v.  Chat ham Bank of  Chi cago,  203 N. E. 2d 788 ( I l l .  App.  1964) ,  t he 

I l l i noi s Appel l at e cour t  i nt er pr et ed a st at ut e t hat  per mi t t ed a 

def i c i ency j udgment  agai nst  " t he per sons i ndi cat ed as bei ng 

per sonal l y l i abl e. "   I d.  at  793.   The cour t  concl uded t hat  

I l l i noi s l aw cl ear l y pr ohi bi t ed a def i c i ency j udgment  agai nst  

t he guar ant or ,  and t hat  a guar ant or ' s l i abi l i t y  coul d be 

enf or ced onl y t hr ough a separ at e act i on br ought  i n a cour t  of  

l aw r at her  t han a cour t  of  equi t y.   I d.  

¶49 I n r eachi ng t hi s  concl usi on,  t he cour t  r el i ed on t he 

t r adi t i onal  r ul e r egar di ng def i c i ency j udgment s:  " Ther e i s a 

c l ear  and mar ked di st i nct i on bet ween t he power  of  a cour t  of  

equi t y t o decr ee mor t gage f or ecl osur es and i t s power  t o ent er  

per sonal  def i c i ency j udgment s. "   I d.  at  792 ( quot i ng Schnur  v.  

Ber nst ei n,  32 N. E. 2d 675,  678 ( I l l .  App.  1941) ) .   I t  not ed t hat  

a cour t  i n equi t y had j ur i sdi ct i on over  f or ecl osur e by i t s 

equi t y power s,  but  had aut hor i t y over  def i c i ency j udgment s onl y 

by v i r t ue of  st at ut e.   I d.   Thus,  t he appel l at e cour t  concl uded:  

" Had t he l egi s l at ur e so i nt ended t hey coul d ver y easi l y wi t h apt  

wor ds have expr essed t hei r  i nt ent i on t o make guar ant or s l i abl e 

f or  a def i c i ency j udgment  i n a f or ecl osur e act i on. "   I d.  at  793.  
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¶50 The appr oach t aken i n Chat ham i l l ust r at es t he 

t r adi t i onal  di st i nct i on bet ween t he equi t abl e nat ur e of  t he 

f or ecl osur e and t he l egal  nat ur e of  t he def i c i ency.   See al so 

Mor t gage Syndi cat e,  I nc.  v.  Do & Go Equi pment ,  I nc. ,  286 

N. E. 2d 520 ( I l l .  App.  1972) .  

¶51 A si mi l ar  di st i nct i on i s encompassed by Wi s.  St at .  

§ 846. 04,  whi ch per mi t s a def i c i ency j udgment  wi t hi n t he 

f or ecl osur e act i on onl y agai nst  par t i es " per sonal l y l i abl e f or  

t he debt  secur ed by t he mor t gage. "   Wi s.  St at .  § 846. 04( 1) .   

Under  § 846. 04( 1) ,  t he cour t  " shal l "  or der  j udgment  f or  

def i c i ency i n t he or i gi nal  j udgment  and separ at el y r ender  i t  

upon conf i r mat i on of  sal e.   I d.   I n ot her  wor ds,  upon 

conf i r mat i on of  sal e,  a def i c i ency j udgment  agai nst  t he bor r ower  

aut omat i cal l y f ol l ows a successf ul  f or ecl osur e act i on by 

oper at i on of  l aw,  ent i r el y f r om wi t hi n t he f or ecl osur e act i on 

i t sel f .   However ,  under  § 846. 04,  a j udgment  agai nst  a guar ant or  

does not  aut omat i cal l y f ol l ow a f or ecl osur e j udgment .   I t  must  

be br ought  as a separ at e l egal  cause of  act i on,  as was done i n 

t he i nst ant  case.   Thus,  whi l e a mor t gagee may br i ng a c l ai m 

agai nst  a guar ant or  as par t  of  t he same l egal  pr oceedi ng,  i t  

must  br i ng a separ at e cause of  act i on and separ at el y pr ove t he 

guar ant or ' s l i abi l i t y  on t he cont r act  of  guar ant y.   

¶52 I n sum,  t he phr ase " per sonal l y l i abl e f or  t he debt "  

has t r adi t i onal l y been used i n f or ecl osur e l aw t o di st i ngui sh 

t he bor r ower ' s l i abi l i t y  on t he debt ,  whi ch i s a per sonal  

obl i gat i on,  f r om t he mor t gagor ' s l i abi l i t y ,  whi ch i s an 

obl i gat i on l i mi t ed t o t he pr oper t y used t o secur e t he debt .   
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Because Wi s.  St at .  §§ 846. 04 and 846. 103 use t hi s t er m of  ar t  

f ami l i ar  t o t he l aw of  mor t gages,  we decl i ne t o expand t he 

st at ut e' s scope beyond t he t r adi t i onal  l egal  meani ng of  t he 

phr ase.  

2.  Nat ur e of  t he guar ant or ' s l i abi l i t y  

¶53 Our  concl usi on t hat  t he phr ase " per sonal l y l i abl e f or  

t he debt  secur ed by t he mor t gage"  does not  i ncl ude guar ant or s of  

payment  i s f ur t her  suppor t ed by t he pr i nci pl e t hat  a guar ant or ' s 

l i abi l i t y  ar i ses not  f r om t he debt  i t sel f ,  but  f r om a separ at e 

guar ant y cont r act .   Ther ef or e,  al t hough guar ant or s of  payment  

ar e per sonal l y l i abl e f or  some amount  accor di ng t o t he t er ms of  

t hei r  guar ant y cont r act ,  t hey ar e not  per sonal l y  l i abl e f or  t he 

debt  secur ed by t he mor t gage.  

¶54 Wi sconsi n l aw t r eat s t he l i abi l i t y  of  a guar ant or  as 

separ at e and di st i nct  f r om t he l i abi l i t y  of  t he bor r ower ,  

ar i s i ng not  f r om t he debt  i t sel f  but  f r om t he t er ms of  t he 

guar ant y cont r act .   I n Cont i nent al  Bank & Tr ust  v.  Akwa,  58 

Wi s.  2d 376,  206 N. W. 2d 174 ( 1973) ,  a guar ant or  r ai sed cer t ai n 

af f i r mat i ve def enses based on pr ovi s i ons of  t he Uni f or m 

Commer ci al  Code ( UCC) .   Thi s cour t ,  r el y i ng on a pr ovi s i on of  

t he UCC st at i ng t hat  " [ n] o per son i s l i abl e on [ a negot i abl e]  

i nst r ument  unl ess hi s s i gnat ur e appear s t her eon, "  Wi s.  St at .  

§ 403. 401,  expl ai ned:  

[ The pl ai nt i f f ]  i s  not  pr oceedi ng on t he Akwa- Downey 
not es but  upon a br each of  t he cont r act  of  
guar ant y.  .  .  .   [ A] n act i on t o enf or ce t he l i abi l i t y  
of  t he guar ant or  must  be i n t he f or m of  an act i on f or  
damages f or  a br each of  t he cont r act  of  guar ant y ,  and 
not  an act i on upon t he under l y i ng i ndebt edness.   Whi l e 
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t he af f i r mat i ve def enses .  .  .  may be f at al  t o 
pl ai nt i f f ' s  cause of  act i on,  i f  he wer e pr oceedi ng 
upon t he i nst r ument s,  t hey ar e not  necessar i l y  f at al  
t o pl ai nt i f f ' s  cause of  act i on upon i t s separ at e and 
i ndependent  cont r act  of  guar ant y wi t h t he def endant s.  

I d.  at  387.  

¶55 The r easoni ng i n Akwa di r ect l y suppor t s our  concl usi on 

t hat  guar ant or s ar e not  " per sonal l y l i abl e f or  t he debt  secur ed 

by t he mor t gage"  under  Wi s.  St at .  § 846. 103( 2) .   I t  ar t i cul at es 

a c l ear  r ul e t hat  guar ant or s ar e l i abl e onl y accor di ng t o t he 

t er ms of  t hei r  cont r act s,  and ar e not  l i abl e f or  t he debt  

i t sel f . 12  Thi s pr i nci pl e i s codi f i ed i n t he phr ase " per sonal l y 

l i abl e f or  t he debt  secur ed by t he mor t gage. "   We see no r eason 

t o bel i eve t hat  t hi s l anguage encompasses par t i es whose 

l i abi l i t y  ar i ses f r om an i ndependent  cont r act  of  guar ant y.  

¶56 Thi s concl usi on i s f ur t her  suppor t ed by Kr amer .   I n 

Kr amer ,  as i n t hi s case,  a cor por at i on execut ed a mor t gage and 

t wo i ndi v i dual s guar ant eed t he amount  of  t he under l y i ng debt .   

Kr amer ,  74 Wi s.  2d at  209.   The bank f or ecl osed and br ought  a 

separ at e act i on agai nst  t he guar ant or s f or  t he def i c i ency.   I d.   

                                                 
12 The pr i nci pl e ar t i cul at ed i n Cont i nent al  Bank & Tr ust  v.  

Akwa,  58 Wi s.  2d 376,  206 N. W. 2d 174 ( 1973) ,  has been 
consi st ent l y appl i ed i n ot her  cases.   See Cot t r el l ,  94 Wi s.  at  
179 ( " The guar ant or s ar e l i abl e onl y accor di ng t o t he t er ms of  
t hei r  cont r act . " ) ;  Kl at t e v.  Fr ankl i n St at e Bank,  211 Wi s.  613,  
623,  248 N. W.  158 ( 1933)  ( " A guar ant or ' s cont r act  i s  separ at e 
and di st i nct  f r om t hat  of  hi s pr i nci pal ,  and he i s bound onl y by 
t he t er ms of  hi s own cont r act . " ) ;  Zuehl ke v.  Engel ,  229 
Wi s.  386,  392,  282 N. W.  579 ( 1938)  ( " [ T] he l i abi l i t y  of  t he 
guar ant or  i s upon a separ at e cont r act " ) ;  Cr own Li f e I ns.  Co.  v.  
La Bont e,  111 Wi s.  2d 26,  32,  330 N. W. 2d 201 ( 1983)  ( " A 
guar ant or ' s l i abi l i t y  depends upon t he par t i cul ar  t er ms of  hi s  
or  her  engagement .  .  .  .   [ T] he i mpor t ant  quest i on i s:  What  di d 
t he par t i es i nt end?" ) .  
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The def endant s ar gued t hat  t he sui t  agai nst  t hem per sonal l y was 

not  t i mel y unt i l  an appeal  of  t he f or ecl osur e j udgment  was 

r esol ved.   I d.   Thi s cour t  hel d t hat  " no ef f or t s t o col l ect  f r om 

t he .  .  .  cor por at i on or  t o f or ecl ose under  t he mor t gage wer e 

necessar y as a pr er equi s i t e t o enf or ci ng t he pr i mar y l i abi l i t y  

of  t hese guar ant or s under  t hei r  i ndi v i dual  guar ant i es of  

payment . "   I d.  at  212.   We r el i ed on t he di st i nct i on bet ween a 

guar ant y of  col l ect i on and a guar ant y of  payment  t o concl ude 

t hat  t he bank was ent i t l ed t o pur sue t he guar ant or s under  a 

guar ant y of  payment  r egar dl ess of  what  st eps wer e cur r ent l y 

bei ng t aken t o f or ecl ose.   I d.  at  215.  

¶57 The Kr amer  case di d not  addr ess whet her  t he 

def endant s,  as guar ant or s,  wer e par t i es " per sonal l y l i abl e f or  

t he debt  secur ed by t he mor t gage, "  and coul d have been i ncl uded 

i n t he f or ecl osur e act i on on t he def i c i ency j udgment .   

Nonet hel ess,  t he case st ands f or  t he pr oposi t i on t hat  

guar ant or s '  l i abi l i t y  ar i ses f r om t he guar ant y cont r act ,  not  

f r om t he debt  secur ed by t he mor t gage.  

¶58 I n t hi s case,  t he cour t  of  appeal s r easoned,  appl y i ng 

Kr amer ,  t hat  t he Boyer s wer e " per sonal l y l i abl e f or  t he debt  

secur ed by t he mor t gage"  because t hey wer e pr i mar i l y l i abl e f or  

t he debt .   I t  concl uded t hat  " [ b] ecause t hey wer e pr i nci pal  

obl i gor s and pr i mar i l y l i abl e f or  t he debt s secur ed by t he 

mor t gages,  i t  f ol l ows t hat  t he Boyer s wer e ' per sonal l y l i abl e 

f or  t he debt s secur ed by t he mor t gages, '  under  Wi s.  St at .  

§ 846. 103( 2) . "   Bank Mut ual ,  316 Wi s.  2d 266,  ¶16.  
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¶59 We di sagr ee.   The cour t  of  appeal s '  r easoni ng conf used 

t er ms.   Boyer  Const r uct i on was " per sonal l y l i abl e f or  t he debt  

secur ed by t he [ f i ve]  mor t gage[ s] . "   I t  was al so pr i mar i l y 

l i abl e f or  t he debt  as i t  was di r ect l y r esponsi bl e f or  i t .   See 

Bl ack' s Law Di ct i onar y 933 ( 8t h ed.  2004)  ( " pr i mar y l i abi l i t y"  

i s  " [ l ] i abi l i t y  f or  whi ch one i s di r ect l y r esponsi bl e,  as 

opposed t o secondar y l i abi l i t y . " ) .   By cont r ast ,  St even and 

Mar cy Boyer  wer e nei t her  " per sonal l y l i abl e"  nor  " pr i mar i l y 

l i abl e"  on t he debt  because t hey di d not  s i gn t he not es secur ed 

by t he mor t gages.   However ,  St even and Mar cy Boyer  s i gned t he 

guar ant y,  a separ at e cont r act .   They wer e " per sonal l y l i abl e"  on 

t hi s cont r act  of  guar ant y and pr i mar i l y l i abl e on i t  because 

t hey si gned t he guar ant y.   The Boyer s al so wer e pr i mar i l y l i abl e 

on t he guar ant y i n a t empor al  sense because Bank Mut ual  di d not  

have t o wai t  f or  a f or ecl osur e on t he mor t gages t o pr oceed 

per sonal l y agai nst  t he Boyer s.   See Kr amer ,  74 Wi s.  2d at  212.  

¶60 The ear l y Wi sconsi n cases di scuss t he di st i nct i on 

bet ween a guar ant or  of  col l ect i on and guar ant or  of  payment .   As 

we see i t ,  however ,  when a guar ant or ' s l i abi l i t y  ar i ses f r om a 

compl et el y separ at e cont r act  of  guar ant y,  t he guar ant or  i s not  

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  and,  i n 

such a case,  nei t her  a guar ant y  of  payment  nor  a guar ant y of  
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col l ect i on comes wi t hi n t he scope of  t he r edempt i on st at ut e. 13  A 

mor t gagee may pr oceed on a guar ant y of  payment  upon a di f f er ent  

t i mel i ne t han i t  may pr oceed on a guar ant y of  col l ect i on.   I n 

nei t her  case,  however ,  i s  t he guar ant or  l i abl e f or  t he debt  

secur ed by t he mor t gage;  r at her ,  t he guar ant or  i s l i abl e f or  

what  he or  she agr eed t o i n t he guar ant y.   

¶61 The Boyer s al so ar gue t hat  t he phr ase " nor  separ at el y 

r ender ed"  i n Wi s.  St at .  § 846. 103 expands t he scope of  t hat  

st at ut e t o i ncl ude guar ant or s who ar e l i abl e on a separ at e 

document .   Thi s phr ase,  however ,  mer el y keeps t he l anguage of  

Wi s.  St at .  § 846. 103( 2)  consi st ent  wi t h t hat  of  Wi s.  St at .  

§ 846. 04( 1) ,  whi ch per mi t s a def i c i ency j udgment  t o be " or der ed 

i n t he or i gi nal  j udgment  and separ at el y r ender ed agai nst  t he 

par t y l i abl e. "   A cour t  may or der  a def i c i ency j udgment  i n t he 

or i gi nal  f or ecl osur e j udgment ,  but  cannot  act ual l y r ender  t he 

                                                 
13 The cour t  of  appeal s based i t s di st i nct i on on 38 Am.  Jur .  

2d Guar ant y § 70 ( 1999) ,  whi ch pr ovi des t hat  " i f  t he guar ant y i s 
absol ut e or  uncondi t i onal ,  such as a guar ant y of  payment  of  a 
pr omi ssor y not e,  t he guar ant or  becomes a debt or  t o t he par t y 
guar ant eed ( cr edi t or  or  obl i gee)  and pr i mar i l y l i abl e when t he 
pr i nci pal  obl i gat i on has mat ur ed and i s not  per f or med. "     Thi s 
pr i nci pl e,  however ,  st i l l  r el at es onl y t o t he t i mi ng t hat  t he 
mor t gagee i s r equi r ed t o f ol l ow i n col l ect i ng on t he guar ant y.   
A l ender  may pur sue a guar ant or  who i s pr i mar i l y l i abl e bef or e 
exhaust i ng i t s r emedi es agai nst  t he debt or ,  but  i t  must  st i l l  
br i ng t hat  act i on on t he cont r act  of  guar ant y,  not  on t he debt  
i t sel f .   Thi s pr i nci pl e must  al so be consi der ed al ong wi t h t he 
pr i nci pl e t hat  " [ b] ecause guar ant i es ar e separ at e cont r act s,  
col l at er al  t o and i ndependent  of  any under l y i ng agr eement ,  a 
guar ant or ' s r i ght s and l i abi l i t y  ar i ses pr i mar i l y f r om t he 
guar ant y agr eement  i t sel f . "   I d. ,  § 2.   Thus,  so l ong as t he 
guar ant y i s made as a separ at e cont r act ,  nei t her  a guar ant or  of  
payment  nor  a guar ant or  of  col l ect i on i s per sonal l y l i abl e f or  
t he debt  i t sel f .    
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def i c i ency j udgment  unt i l  af t er  t he sal e i s conf i r med.   Gl over ,  

117 Wi s.  2d at  695. 14  The phr ase " separ at el y r ender ed, "  i n 

§ 846. 103( 2)  under scor es t he f act  t hat  a def i c i ency j udgment  may 

not  be r ender ed i n t he f or ecl osur e f ol l owi ng a shor t ened 

r edempt i on per i od,  " nor  separ at el y r ender ed"  l at er .   I t  does not  

r ef er  t o a guar ant or  agai nst  whom act i on may be t aken i n a 

separ at e sui t  or  c l ai m on t he guar ant y. 15 

                                                 
14 I n Gl over  v.  Mar i ne Bank of  Beaver  Dam,  117 Wi s.  2d 684,  

345 N. W. 2d 449 ( 1984) ,  t hi s cour t  adopt ed i t s ear l i er  r easoni ng 
on t hi s poi nt  f r om Wel p v.  Gunt her ,  48 Wi s.  543,  4 N. W.  647 
( 1880) ,  whi ch was deci ded when t he st at ut e speci f i cal l y r equi r ed 
t he f or ecl osur e j udgment  t o cont ai n an or der  di r ect i ng t hat  a 
def i c i ency j udgment  be r ender ed.   Al t hough t he st at ut e had 
changed t o i t s cur r ent  l anguage by t he t i me Gl over  was deci ded,  
we hel d t hat  t he new l anguage descr i bed t he same pr ocedur e.   I d.  
at  696.  

15 The di ssent  char act er i zes t he j udgment s i n t hi s case as 
t he " separ at el y r ender ed"  j udgment  r equi r ed under  Wi s.  St at .  
§ 846. 04( 1) ,  and t her ef or e t r eat s t hem as,  i n f act ,  def i c i ency 
j udgment s.   Di ssent ,  ¶¶111- 13.   Thi s ar gument  mer ges t wo l egal l y 
di st i nct  concept i ons of  l i abi l i t y .   The di st i nct i on ar i ses not  
f r om whet her  a guar ant or  i s " per sonal l y l i abl e, "  but  what  t he 
guar ant or  i s per sonal l y l i abl e f or .   A debt or  i s per sonal l y 
l i abl e f or  t he debt  secur ed by t he mor t gage,  but  a guar ant or  i s 
per sonal l y l i abl e onl y accor di ng t o t he t er ms of  t he guar ant y.   
See Akwa,  58 Wi s.  2d at  387.  



No.   2008AP912 

33 
 

3.  I nt er pr et at i on of  Ant i - Def i c i ency St at ut es i n ot her  St at es 

¶62 Our  concl usi on t hat  a guar ant or ' s l i abi l i t y  under  a 

guar ant y of  payment  ar i ses i ndependent  of  t he debt  secur ed by 

t he mor t gage i s suppor t ed by cour t s i n ot her  st at es i nt er pr et i ng 

t hei r  ant i - def i c i ency st at ut es.   Ant i - def i c i ency st at ut es ar e 

st at ut es " enact ed t o l i mi t  t he r i ght s of  secur ed cr edi t or s t o 

r ecover  i n excess of  t he secur i t y. "   Bl ack' s Law Di ct i onar y 918 

( 8t h ed.  2004) .   Ant i - def i c i ency st at ut es may pr ohi bi t  t he 

mor t gagee f r om obt ai ni ng a def i c i ency i n cer t ai n s i t uat i ons,  

such as when t he sal e i s by power  of  f or ecl osur e,  t he sal e 

pur chaser  i s t he mor t gagee,  or  t he pr oper t y i s a pur chase money 

mor t gage. 16 

                                                                                                                                                             
The di ssent ,  whi l e acknowl edgi ng t hat  t he guar ant or s " ar e 

made l i abl e t o t he cr edi t or  under  t he t er ms of  t hei r  agr eement , "  
di ssent ,  ¶82 n. 2 ( emphasi s added) ,  pr oceeds t o t r eat  t he 
di st i nct i on bet ween per sonal  l i abi l i t y  on t he not e and per sonal  
l i abi l i t y  on t he guar ant y as a mat t er  of  f or m over  subst ance.   
Di ssent ,  ¶112.   Thi s di st i nct i on,  however ,  goes di r ect l y t o t he 
subst ance of  t he act i on a mor t gagee must  br i ng t o col l ect  f r om a 
guar ant or .   The mor t gagee may obt ai n a j udgment  agai nst  t he 
debt or  upon pr oof  t hat  t he debt or  has def aul t ed on t he not e.   To 
obt ai n a j udgment  agai nst  a guar ant or ,  however ,  t he mor t gagor  
must  pr ove t he exi st ence of  a guar ant y cont r act  and t hat  t he 
guar ant or  i s l i abl e under  t he t er ms of  t hat  cont r act .   See Akwa,  
58 Wi s.  2d at  387.   Thi s f act  encapsul at es t he basi c di st i nct i on 
bet ween per sonal  l i abi l i t y  f or  t he debt  secur ed by t he mor t gage 
and per sonal  l i abi l i t y  under  a separ at e cont r act  of  guar ant y.  

16 James B.  Hughes,  Jr . ,  Taki ng Per sonal  Responsi bi l i t y :  A 
Di f f er ent  Vi ew of  Mor t gage Ant i - Def i c i ency and Redempt i on 
St at ut es,  39 Ar i z.  L.  Rev.  117,  124 ( 1997) .   Wi sconsi n St at .  
§ 846. 103 i s,  i n a sense,  a f or m of  ant i - def i c i ency l egi s l at i on 
because i t  l i mi t s a mor t gagee' s r i ght  t o def i c i ency i n cer t ai n 
c i r cumst ances.   Wi sconsi n al so has anot her  ant i - def i c i ency 
pr ovi s i on i n Wi s.  St at .  § 846. 165( 2) ,  whi ch r equi r es f or ecl osed 
pr oper t y t o be sol d at  i t s  f ai r  val ue.  
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¶63 Al t hough st at es have a wi de var i et y of  ant i - def i c i ency 

l egi s l at i on wi t h a wi de var i et y of  st at ut or y l anguage,  cour t s 

have gener al l y r ef used t o ext end t o guar ant or s t he pr ot ect i on of  

such st at ut es. 17  Thi s gener al  pat t er n i s i l l ust r at ed by Bank of  

Ki r kwood Pl aza v.  Muel l er ,  294 N. W. 2d 640 ( N. D.  1980) ,  wher e t he 

def endant s uncondi t i onal l y guar ant eed any obl i gat i on on a l oan 

f r om a bank t o a cor por at i on.   I d.  at  641.   The bank f or ecl osed,  

di d not  seek a def i c i ency j udgment ,  and br ought  a separ at e sui t  

agai nst  t he guar ant or s.   I d.  at  642.   The Nor t h Dakot a Supr eme 

Cour t  was asked t o i nt er pr et  a st at ut e t hat  per mi t t ed mor t gagees 

t o seek a def i c i ency j udgment  agai nst  " par t i es per sonal l y l i abl e 

f or  t hat  par t  of  t he debt . "   I d.  at  643.   The guar ant or s sought  

pr ot ect i on of  t he st at ut e,  whi ch l i mi t ed r ecover y i n a 

def i c i ency j udgment  t o t he di f f er ence bet ween t he amount  of  t he 

debt  and t he f ai r  mar ket  val ue of  t he l and.   I d.  at  642.  

¶64 The cour t  f i r st  di st i ngui shed an ear l i er  case i n whi ch 

a par t y,  who was not  on t he mor t gage,  had si gned t he not e and 

was t her ef or e " per sonal l y l i abl e on t he debt . "   I d.  at  643.   The 

cour t  t hen not ed t hat  t he l i abi l i t y  i n t he cur r ent  case was " not  

based on obl i gat i ons i mposed by t he not es or  t he mor t gages gi ven 

                                                 
17 Nel son & Whi t man,  supr a,  § 8. 3 at  951 ( " Ther e i s some 

j udi c i al  pr edi sposi t i on t o deny guar ant or s t he pr ot ect i on of  
ant i - def i c i ency l egi s l at i on. " ) ;  Rest at ement  ( Thi r d)  of  Pr oper t y:  
Mor t gages,  § 8. 4 cmt .  b at  605 ( " Ther e i s a subst ant i al  body of  
case l aw t hat  deni es guar ant or s t he pr ot ect i on of  ant i -
def i c i ency l egi s l at i on. " ) ;  CJS Guar ant y § 115 ( " Gener al l y,  t he 
pr ot ect i ons af f or ded t o debt or s under  ant i def i c i ency l egi s l at i on 
do not  di r ect l y pr ot ect  guar ant or s f r om l i abi l i t y  f or  def i c i ency 
j udgment s af t er  mor t gage f or ecl osur e. " ) .  
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t o secur e t he not es,  but  on a separ at e and di st i nct  cont r act  of  

guar ant y. "   I d.   The l i abi l i t y ,  " al t hough i t  may r esul t  i n 

r equi r i ng a guar ant or  t o pay t he not e,  i s  not  pr edi cat ed upon 

' t he t er ms of  t he i nst r ument , '  but  upon a cont r act  ent i r el y 

separ at e and di st i nct . "   I d.  ( quot i ng Nor t her n St at e Bank v.  

Bel l amy,  125 N. W.  888,  890 ( N. D.  1910) ) .   The cour t  decl i ned t o 

" ext end t he scope of  t he ant i - def i c i ency st at ut es beyond t hat  

whi ch i s c l ear  f r om t he st at ut e. "   I d.  ( c i t i ng Fet zer  v.  Mi not  

Par k Di st r i ct ,  138 N. W. 2d 601 ( N. D.  1965) ) .   Fi nal l y,  concl udi ng 

t hat  " t he l i abi l i t y  of  t he guar ant or s der i ves whol l y f r om t he 

guar ant y agr eement , "  t he cour t  pr oceeded t o det er mi ne l i abi l i t y  

based on t he t er ms of  t he agr eement .   I d.  at  643- 44.  

¶65 The Muel l er  cour t ' s  i nqui r y i nt o who was " per sonal l y 

l i abl e f or  t hat  par t  of  t he debt "  i s  s i mi l ar  t o t he under l y i ng 

i ssue i n t hi s case.   Li ke t he st at ut e i nt er pr et ed i n Muel l er ,  

Wi s.  St at .  § 846. 103( 2)  appl i es onl y t o t hose par t i es per sonal l y  

l i abl e f or  t he debt .   Li ke t he guar ant or s i n Muel l er ,  t he Boyer s 

wer e not  l i abl e accor di ng t o t he t er ms of  t he not e,  but  r at her  

wer e l i abl e accor di ng t o t he t er ms of  a whol l y separ at e and 

di st i nct  cont r act  of  guar ant y.  

¶66 Al t hough Muel l er  i s  r el evant  because of  t he s i mi l ar i t y 

i n l anguage bet ween t he Nor t h Dakot a st at ut e i n t hat  case and 

t he l anguage of  Wi s.  St at .  § 846. 103( 2) ,  ot her  cour t s have 

r eached si mi l ar  concl usi ons based on di f f er ent  st at ut or y 

l anguage.   They have r ef used t o ext end ant i - def i c i ency 

pr ot ect i ons on t he same gr ounds on whi ch t he cour t  i n Muel l er  

based i t s deci s i on:  namel y,  t hat  a guar ant or ' s l i abi l i t y  ar i ses 
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not  f r om t he debt  but  f r om a separ at e guar ant y cont r act . 18  

Because t hi s pr i nci pl e appl i es t o § 846. 103( 2)  as wel l ,  we f i nd 

t he i nt er pr et at i on of  ant i - def i ci ency st at ut es i n ot her  st at es 

per suasi ve i n our  i nt er pr et at i on of  § 846. 103( 2) .  

D.  Pur poses of  t he St at ut e 

¶67 We next  t ur n t o t he t ext ual l y and cont ext ual l y  

mani f est  pur poses of  Wi s.  St at .  § 846. 103( 2) .   See Kal al ,  271 

Wi s.  2d 633,  ¶49.   I nt er pr et i ng t he phr ase " per sonal l y l i abl e 

f or  t he debt  secur ed by t he mor t gage"  t o excl ude guar ant or s 

ef f ect uat es t he pur poses of  § 846. 103( 2) .  

                                                 
18 Accor di ngl y,  cour t s " t ypi cal l y r eason t hat  t he l i abi l i t y  

of  a guar ant or  i s based on a separ at e and di st i nct  cont r act  of  
guar ant y and not  i mposed by t he not e or  t he mor t gage secur i ng 
i t . "  Nel son & Whi t man,  supr a,  § 8. 3 at  951.   See Mar i ner s Sav.  & 
Loan Assn.  v.  Nei l ,  22 Cal .  App.  3d 232 ( Cal .  Ct .  App.  1971)  
( Def endant ' s " obl i gat i on on t he cont r act  of  guar ant ee was 
separ at e and di st i nct  f r om t he pr i mar y obl i gat i on of  hi s  
wi f e. " ) ;  Val l ey Bank v.  Lar son,  663 P. 2d 653,  655 ( I d.  1983)  
( appr ovi ng t r i al  cour t ' s  concl usi on t hat  guar ant or  coul d not  
r ecei ve pr ot ect i on of  t i me l i mi t  f or  seeki ng def i c i ency 
j udgment s " because hi s obl i gat i on i s i ndependent  of  t he 
pr i nci pal  debt or ' s. " ) ;  Ri ver si de Nat ' l  Bank v.  Manol aki s,  613 
P. 2d 438,  441 ( Okl .  1980)  ( " A guar ant or ' s 
under t aki ng .  .  .  cr eat es a col l at er al  obl i gat i on i ndependent  
and separ at el y enf or ceabl e f r om t hat  of  t he pr i nci pal  
debt or .  .  .  .   The obl i gat i on of  a guar ant y i s cont r act ual ,  and 
t he i nqui r y must ,  i n each case,  f ocus on t he pr eci se t er ms of  
t he guar ant or ' s under t aki ng——t he di mensi on or  br eadt h of  t he 
pr omi se. " ) .   I n a s i mi l ar  cont ext ,  t he Supr eme Judi c i al  Cour t  of  
Massachuset t s r ef used t o appl y a st at ut e r equi r i ng a f or ecl osi ng 
mor t gagee t o gi ve not i ce t o " t he hol der  of  a mor t gage not e or  
ot her  obl i gat i on secur ed by mor t gage of  r eal  est at e"  t o 
guar ant or s,  on t he gr ounds t hat  " t he l i abi l i t y of  a guar ant or  
does not  f l ow f r om an ' obl i gat i on secur ed by a mor t gage of  r eal  
est at e'  but  i s  i ndependent  of  t hat  obl i gat i on. "   SKW Real  Est at e 
Lt d.  P' shi p v.  Gol d,  702 N. E. 2d 1178,  1181 ( Mass.  1998) .  
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¶68 I n Gl over ,  t he cour t  expl ai ned t he pur poses of  Wi s.  

St at .  § 846. 101. 19  Gl over  addr essed t he quest i on of  whet her  a 

mor t gagee who el ect ed t he shor t ened r edempt i on per i od under  Wi s.  

St at .  § 846. 101 and wai ved t he r i ght  t o a def i c i ency j udgment  

was t hen pr ecl uded f r om sat i sf y i ng t he r emai nder  of  t he debt  by 

f or ecl osi ng on ot her  mor t gages secur i ng t he same debt .   Gl over ,  

117 Wi s.  2d at  687.   Concl udi ng t hat  t he mor t gagee coul d col l ect  

on t he r emai ni ng mor t gages,  t he cour t  expl ai ned t he pur pose of  

§ 846. 101:  

[ The st at ut e]  obvi ousl y benef i t s t he mor t gagee,  s i nce 
t he mor t gagee may be abl e t o r educe t he l osses 
nor mal l y at t endant  t o t he t wel ve- mont h r edempt i on 
per i od.   However ,  t he mor t gagor  i s al so pr ot ect ed,  
because at  t he end of  t hi s shor t ened per i od,  t he 
mor t gagor  i s secur e i n t he knowl edge t hat  he or  she 
wi l l  not  be r esponsi bl e f or  any def i c i ency r esul t i ng 
f r om t he sal e.  

I d.  at  694- 95.  

¶69 The cour t  conf i r med i t s expl anat i on of  t he pur pose 

behi nd Wi s.  St at .  § 846. 101 by exami ni ng l egi s l at i ve hi st or y:  

The l anguage pr ef aci ng t he enact ment  of  [ sec.  
846. 101] ,  evi nces an at t empt  by t he l egi s l at ur e t o 
shor t en t he per i od of  r edempt i on i n a compl i cat ed and 
cost l y t i me- consumi ng pr ocess.   Li kewi se,  i t  evi nces a 
concer n f or  t he pr ot ect i on of  t he mor t gagor ,  who i s 
not  al l owed t he usual  t wel ve- mont h per i od i n whi ch t o 
r edeem.  Thi s pr ot ect i on comes i n t he f or m of  a wai ver  
of  per sonal  def i c i ency by t he mor t gagee.  

I d.  at  699.  

                                                 
19 Wi sconsi n St at .  § 846. 101 i s anal ogous t o Wi s.  St at .  

§ 846. 103,  because i t  cont ai ns some of  t he same l anguage but  
appl i es t o di f f er ent  c l asses of  pr oper t y wi t h di f f er ent  per i ods 
of  r edempt i on.  
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¶70 I ncl udi ng guar ant or s wi t hi n t he c l ass of  par t i es 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  woul d 

not  f ur t her  ei t her  of  t he t wo st at ut or y pur poses ar t i cul at ed i n 

Gl over .   Fi r st ,  i t  woul d bot h l engt hen and compl i cat e t he 

r edempt i on pr ocess.   Mor e banks woul d opt  f or  t he st andar d 

r edempt i on per i od t o ensur e t hat  t hey woul d be abl e t o col l ect  

agai nst  t hei r  guar ant or s.   Second,  i t  woul d do l i t t l e t o pr ot ect  

mor t gagor s and coul d even har m t hem because banks mi ght  l i mi t  

t hei r  l endi ng t o l oans t hat  coul d be pr ovi ded wi t hout  t he ext r a 

assur ance of  a guar ant or ,  or  opt  f or  t he st andar d r edempt i on 

per i od,  l eavi ng t he mor t gagor  open t o l i abi l i t y  f or  a def i c i ency 

j udgment .   Nei t her  of  t hese r esul t s i s consi st ent  wi t h t he 

st at ut e' s goal  of  expedi t i ng t he f or ecl osur e pr ocess whi l e 

pr ot ect i ng t he r i ght s of  t he mor t gagor .  

¶71 The appr oach t aken by ot her  j ur i sdi ct i ons al so 

pr ovi des gui dance on how best  t o f ur t her  t he i nt ended pur pose of  

Wi s.  St at .  § 846. 103.   A number  of  cour t s have r easoned t hat  t he 

pr ot ect i ons of  ant i - def i c i ency st at ut es shoul d not  be ext ended 

t o guar ant or s because t he st at ut es ar e i nt ended t o pr ot ect  
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bor r ower s. 20  Thei r  r easoni ng has gener al l y f ol l owed t hi s basi c 

pat t er n:  

[ The]  deni al  of  pr ot ect i on t o guar ant or s of t en 
i nvol ves " pur chase money"  ant i - def i c i ency l egi s l at i on,  
" one- act i on"  r ul es,  and pr ohi bi t i ons of  def i c i ency 
j udgment s af t er  power  of  sal e f or ecl osur e.   [ These]  
st at ut es ar e ai med pr i mar i l y at  pr ot ect i ng 
debt or s.  .  .  .   [ By cont r ast , ]  [ f ] ai r  val ue 
l egi s l at i on i s pr i mar i l y ai med at  pr event i ng t he 
unj ust  enr i chment  of  t he mor t gagee and t he ext ensi on 
of  " f ai r  val ue"  pr ot ect i on t o guar ant or s c l ear l y 
ser ves t hat  pur pose.  

Rest at ement  ( Thi r d)  of  Pr oper t y:  Mor t gages,  § 8. 4,  cmt .  b.  at  

605.  

¶72 Li ke t he ant i - def i c i ency l egi s l at i on i n ot her  st at es,  

t he def i c i ency- wai ver  pr ovi s i on i n Wi s.  St at .  § 846. 103( 2)  i s 

desi gned t o pr ot ect  bor r ower s.   We see no i ndi cat i on t hat  t he 

pr ovi s i on of  § 846. 103( 2)  seeks t o pr event  unj ust  enr i chment  of  

t he mor t gagee,  as t hi s pur pose i s al r eady ser ved by t he f ai r  

val ue r equi r ement  of  Wi s.  St at .  § 846. 165( 2) . 21  Thus,  t he 

                                                 
20 See Long v.  Cor bet ,  888 P. 2d 1340,  1345 ( Ct .  App.  Ar i z.  

1994)  ( descr i bi ng t he pur pose of  ant i - def i c i ency st at ut e as 
" pr ot ect [ i ng]  cer t ai n homeowner s f r om t he f i nanci al  di sast er  of  
l osi ng t hei r  homes t o f or ecl osur e pl us al l  t hei r  ot her  nonexempt  
pr oper t y on execut i on of  a j udgment  f or  t he bal ance of  t he 
pur chase pr i ce" ) ;  Nat ' l  Ci t y Bank of  Mi nneapol i s v.  Lundgr en,  
435 N. W. 2d 588,  592 ( Mi nn.  App.  1989)  ( r ef usi ng t o appl y a 
st at ut e t hat  was not  expr ess l y l i mi t ed t o mor t gages t o 
guar ant or s based on t he l egi s l at i ve pur pose of  pr ot ect i ng " t he 
peopl e f or ecl osed" ) ;  Machock v.  Fi nk,  137 P. 3d 779,  784 ( Ut ah 
2006)  ( r ef usi ng t o appl y a " one- act i on"  r ul e t o guar ant or s 
because i t  woul d not  f ur t her  t he pur pose of  el i mi nat i ng 
har assment  of  debt or s or  mul t i pl e l i t i gat i on agai nst  debt or s) .  

21 Sect i on 846. 165( 2)  pr ovi des:  

I n case t he mor t gaged pr emi ses sel l  f or  l ess t han 
t he amount  due and t o become due on t he mor t gage debt  
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deci s i ons of  ot her  st at es not  t o ext end t he pr ot ect i ons of  ant i -

def i c i ency st at ut es suppor t  our  deci s i on not  t o ext end t he 

pr ot ect i ons of  § 846. 103( 2)  t o guar ant or s i n a f ashi on t hat  

woul d not  f ur t her  t he st at ut e' s pur poses.  

¶73 Bank Mut ual  ar gues t hat  Wi s.  St at .  § 846. 103( 2)  does 

not  i ncl ude guar ant or s because t he pur pose of  t he st at ut e i s t o 

addr ess r edempt i on r i ght s,  an ar gument  t hat  was r ej ect ed by t he 

cour t  of  appeal s. 22  Al t hough § 846. 103 connect s t he def i c i ency 

wai ver  and t he shor t ened r edempt i on per i od,  i t  does not  l i mi t  

t he wai ver s t o t hose wi t h a r i ght  t o r edeem.   The phr ase 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage, "  by i t s 

ver y t er ms,  cont empl at es t he di st i nct i on bet ween t he bor r ower ' s  

per sonal  obl i gat i on and t he mor t gagor ' s obl i gat i on t o pr ovi de 

secur i t y f or  t he debt .   A per son has t he r i ght  t o r edeem 

                                                                                                                                                             
and cost s of  sal e,  t her e shal l  be no pr esumpt i on t hat  
such pr emi ses sol d f or  t hei r  f ai r  val ue and no sal e 
shal l  be conf i r med and j udgment  f or  def i c i ency 
r ender ed,  unt i l  t he cour t  i s  sat i sf i ed t hat  t he f ai r  
val ue of  t he pr emi ses sol d has been cr edi t ed on t he 
mor t gage debt ,  i nt er est  and cost s.  

22 The cour t  of  appeal s r easoned t hat  t he di f f er ence i n 
l anguage bet ween t he cl ass of  per sons agai nst  whom def i c i ency i s 
wai ved ( par t i es " per sonal l y l i abl e f or  t he debt  secur ed by t he 
mor t gage" )  and t he cl ass of  per sons who can r edeem ( " t he 
mor t gagor ,  t he mor t gagor ' s hei r s,  per sonal  r epr esent at i ves or  
assi gns" )  i ndi cat ed t hat  t he t wo cl asses wer e not  cot er mi nous.   
Bank Mut ual ,  316 Wi s.  2d 266,  ¶12 n. 4.  
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pr oper t y onl y i f  he has some ki nd of  i nt er est  i n t he pr oper t y. 23  

The per son may be per sonal l y l i abl e f or  a debt  secur ed by a 

mor t gage,  but  may not  have a r i ght  t o r edeem i f  t he debt  was 

secur ed by anot her  per son' s pr oper t y.   On t he ot her  hand,  a 

mor t gagor ,  who has a r i ght  t o r edeem,  may not  necessar i l y  be 

per sonal l y l i abl e f or  t he under l y i ng debt . 24 

¶74 Al t hough t he def i c i ency- wai ver  pr ovi s i on of  Wi s.  St at .  

§ 846. 103( 2)  i s not  l i mi t ed t o t hose who have r edempt i on r i ght s,  

guar ant or s possess nei t her  r edempt i on r i ght s nor  per sonal  

l i abi l i t y  on t he under l y i ng debt .   That  t he st at ut e does not  

l i mi t  i t s  pr ot ect i ons t o t hose wi t h a r i ght  t o r edeem does not  

suppor t  t he concl usi on t hat  guar ant or s ar e par t i es per sonal l y 

l i abl e f or  t he debt .   Guar ant or s ar e i n a s i gni f i cant l y 

di f f er ent  posi t i on f r om bot h bor r ower s and per sons wi t h a r i ght  

t o r edeem,  and ar e t her ef or e out si de t he scope of  t he 

pr ot ect i ons cont ai ned i n Wi s.  St at .  § 846. 103( 2) .  

¶75 Fi nal l y,  our  i nt er pr et at i on of  Wi s.  St at .  § 846. 103( 2)  

l eads t o a mor e r easonabl e and sensi bl e r esul t  t han an 

                                                 
23Under  Wi s.  St at .  § 846. 13,  " [ t ] he mor t gagor ,  t he 

mor t gagor ' s hei r s,  per sonal  r epr esent at i ves or  assi gns may 
r edeem t he mor t gaged pr emi ses. "   The common t hr ead among t hese 
par t i es i s t hat  t hey al l  have an i nt er est  i n t he pr oper t y,  and 
t her ef or e Wi sconsi n l aw accor ds wi t h t he gener al  r ul e t hat  " onl y 
t hose wi t h an i nt er est  i n t he pr oper t y t hat  wi l l  be pr ej udi ced 
by f or ecl osur e can r edeem. "   Nel son & Whi t man,  supr a,  § 7. 2 at  
773.  

24 Thi s may occur  i f  a pur chaser  t akes t i t l e t o pr oper t y  
subj ect  t o a mor t gage wi t hout  assumi ng t he under l y i ng debt .   
See,  e. g.  Cassi dy v.  Boni t at i bus,  473 A. 2d 350,  351 ( Conn.  
1984) .   I t  may al so occur  i n t he case of  a " non- r ecour se"  
mor t gage.   Rest at ement  ( Thi r d)  of  Pr oper t y:  Mor t gages § 1. 1 cmt .  
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i nt er pr et at i on t hat  woul d r equi r e a mor t gagee t o wai ve j udgment  

of  def i c i ency agai nst  a guar ant or .   I n Gl over ,  we r el i ed on t hi s  

pr i nci pl e when i nt er pr et i ng Wi s.  St at .  § 846. 101:  

Not  al l owi ng t he Bank t o f or ecl ose upon t he 
r emai ni ng mor t gages woul d i n essence depr i ve t he Bank 
f r om r eal i z i ng upon t he secur i t y  on whi ch i t  i ni t i al l y  
based i t s deci s i on t o ext end t he l oan.   I t  woul d al so 
pr ovi de a wi ndf al l  t o t he mor t gagor s.   However ,  i n 
or der  t o pr ot ect  t he mor t gagor  i n s i t uat i ons wher e t he 
mor t gagee does not  f or ecl ose upon al l  mor t gages 
secur i ng t he debt  i n one pr oceedi ng,  we hol d t hat  t he 
mor t gagee wai ves per sonal  def i c i enci es upon t he 
compl et ed sal e of  al l  of  t he r emai ni ng pr oper t i es.  

Gl over ,  117 Wi s.  2d at  699.  

¶76 The r easoni ng espoused i n Gl over  i s di r ect l y 

appl i cabl e her e.   I f  Wi s.  St at .  § 846. 103( 2)  r equi r es a wai ver  

of  def i c i ency agai nst  a guar ant or ,  mor t gagees woul d be depr i ved 

of  some of  t he secur i t y t hey r el i ed upon f or  t hei r  l oan——not  t he 

secur i t y pr ovi ded by t he mor t gage,  but  t he secur i t y pr ovi ded by 

t he guar ant y.   Such an i nt er pr et at i on woul d al so r esul t  i n a 

wi ndf al l  t o t he guar ant or ,  who woul d be r el i eved of  l i abi l i t y  

under  t he guar ant y wi t hout  payi ng t he obl i gat i on set  out  i n t he 

guar ant y.   We concl ude t hat  t he l egi s l at ur e di d not  i nt end such 

a r esul t  when i t  enact ed Wi s.  St at .  § 846. 103( 2) .  

I V.  CONCLUSI ON 

¶77 We concl ude t hat  a mor t gagee f or ecl osi ng under  t he 

shor t ened r edempt i on per i od pr ovi ded f or  by Wi s.  St at .  

§ 846. 103( 2)  does not  f or f ei t  t he r i ght  t o obt ai n a j udgment  

agai nst  a guar ant or  of  payment  even t hough i t  must  wai ve i t s 

r i ght  t o col l ect  any def i c i ency f r om t he debt or .   We r each t hi s 
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concl usi on on t he gr ounds t hat  guar ant or s ar e not  par t i es 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage. "   Thi s 

st at ut or y phr ase i s used i n Wi s.  St at .  § 846. 103( 2)  t o 

di st i ngui sh a bor r ower ' s l i abi l i t y  on t he debt ,  whi ch i s a 

per sonal  obl i gat i on,  f r om t he mor t gagor ' s l i abi l i t y ,  whi ch i s an 

obl i gat i on l i mi t ed t o t he pr oper t y gi ven as secur i t y f or  t he 

not e.   The st at ut e does not  cont empl at e guar ant or s whose 

l i abi l i t y  ar i ses not  f r om t he debt  but  f r om a separ at e cont r act .   

We al so concl ude t hat  t he mani f est  pur pose of  t he st at ut e i s not  

f ur t her ed by r equi r i ng a mor t gagee t o f or f ei t  j udgment  agai nst  a 

guar ant or  of  payment  when pr oceedi ng under  t he shor t ened 

r edempt i on per i od of  Wi s.  St at .  § 846. 103( 2) . 25 

¶78 Her e,  t he Boyer s s i gned a guar ant y t o pay any and al l  

debt s of  Boyer  Const r uct i on.   The guar ant y was bot h br oad and 

expl i c i t .   I t  was not  t i ed t o a speci f i c  debt .   Whi l e i t  

ul t i mat el y r ender ed t he Boyer s l i abl e f or  t he amount  of  t he debt  

secur ed by t he mor t gage,  i t  di d not  r ender  t hem l i abl e f or  t he 

debt  i t sel f .   Accor di ngl y,  t he Boyer s wer e not  " per sonal l y 

l i abl e f or  t he debt  secur ed by t he mor t gage"  wi t hi n t he meani ng 

of  Wi s.  St at .  § 846. 103( 2) ,  and we concl ude t hat  Bank Mut ual  di d 

                                                 
25 The di ssent  ar gues t hat  i f  a guar ant or  has r ecour se 

agai nst  a debt or ,  our  i nt er pr et at i on " r i sks def eat i ng [ t he]  ver y  
pur pose of  t he st at ut e"  and " opens t he door  t o mor e l i t i gat i on. "   
Di ssent ,  ¶127.   The guar ant or s i n t hi s case ( t he Boyer s)  di d not  
seek r ecour se agai nst  t he debt or  ( S. J.  Boyer ) .   Nei t her  par t y 
br i ef ed t he i ssue of  whet her  guar ant or s may seek r ecour se 
agai nst  a debt or  because t hat  i ssue si mpl y has not hi ng t o do 
wi t h t hi s case.   We decl i ne t o base our  i nt er pr et at i on of  t he 
st at ut e upon on specul at i on t hat  t hi s i ssue may ar i se i n a 
f ut ur e case.   
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not  f or f ei t  i t s  r i ght  t o obt ai n a j udgment  agai nst  t he Boyer s by  

pr oceedi ng under  t he shor t ened r edempt i on per i od pr ovi ded by 

t hat  st at ut e.  

¶79 For  t hese r easons,  we concl ude t hat  t he cour t  of  

appeal s er r ed when i t  concl uded t hat  t he c i r cui t  cour t  appl i ed 

an i mpr oper  st andar d of  l aw by denyi ng t he Boyer s r el i ef  under  

Wi s.  St at .  § 806. 07.   The ci r cui t  cour t  appr opr i at el y exer ci sed 

i t s di scr et i on by r ef usi ng t o r el i eve t hem of  t he j udgment .  

¶80 Because we concl ude t hat  Wi s.  St at .  § 846. 103( 2)  does 

not  r equi r e a mor t gagee t o wai ve j udgment  agai nst  a guar ant or  of  

payment  when i t  el ect s a shor t ened r edempt i on per i od,  we decl i ne 

t o addr ess whet her  t he Boyer s wai ved any r i ght s pr ovi ded by t he 

st at ut e.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

¶81 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶82 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s case 

r ai ses a quest i on of  st at ut or y i nt er pr et at i on i n t he cont ext  of  

commer ci al  l endi ng.   I t  ar i ses i n t he cont ext  of  Wi sconsi n 

st at ut es gover ni ng mor t gage pr oceedi ngs,  but  t he case i s al so 

enmeshed i n t he " hoar y and di st i nct i ve body of  l aw" 1 t hat  gover ns 

sur et yshi p and guar ant y r el at i onshi ps. 2  

                                                 
1 Fr ank S. H.  Bae & Mar i an E.  McGr at h,  The Ri ght s of  a Sur et y 

( Or  Secondar y Obl i gor )  Under  t he Rest at ement  of  t he Law,  Thi r d,  
Sur et yshi p and Guar ant y,  122 Banki ng L.  J.  783,  783 ( 2005)  
( quot i ng Donal d J.  Rapson,  Hi st or y and Backgr ound of  t he 
Rest at ement  of  Sur et yshi p,  34 Wm.  & Mar y L.  Rev.  989,  app.  B 
( 1993) .  

2 Var i ous aut hor i t i es use t he t er ms " guar ant y"  and " sur et y"  
t o descr i be s i mi l ar  k i nds of  r el at i onshi ps and obl i gat i ons.   
Her e t he agr eement  i n quest i on i s t er med a guar ant y and I  f ol l ow 
t hat  t er mi nol ogy.   The r el evant  r ul es of  l aw do not  depend on 
t he l abel  whi ch i s appl i ed.  

" Ther e i s st i l l  consi der abl e di sput e about  t he di st i nct i on 
bet ween a sur et y and a guar ant y. "   Bae & McGr at h,  supr a not e 1,  
at  786.   The Rest at ement  ( Thi r d)  of  Sur et yshi p and Guar ant y 
sensi bl y r esol ves t hi s conf us i on by t aki ng a uni f i ed and 
f unct i onal  appr oach,  r ef er r i ng t o " obl i gor s"  and " obl i gees. "   I n 
t he Rest at ement ,  t he pr i nci pal  obl i gor  i s t he debt or .   Sect i on 
1,  cmt .  c.  of  t he Rest at ement  not es t hat  di f f er ences bet ween 
sur et i es and guar ant i es " have been t he subj ect  of  ext ended 
debat e,  not  al l  of  whi ch i s i l l umi nat i ng.   A ' sur et y '  i s  
t ypi cal l y j oi nt l y and sever al l y l i abl e wi t h t he pr i nci pal  
obl i gor  on an obl i gat i on t o whi ch t hey ar e bot h bound,  whi l e a 
' guar ant or '  t ypi cal l y cont r act s t o f ul f i l l  an obl i gat i on upon 
t he def aul t  of  t he pr i nci pal  obl i gor .   The pr ovi s i ons of  a 
par t i cul ar  guar ant y or  sur et yshi p cont r act ,  however ,  wi l l  of t en 
bl ur  much of  t hi s di st i nct i on. "   Bl ack' s Law Di ct i onar y ( 8t h ed.  
2004) ,  i n def i ni ng " sur et y, "  asser t s,  " A sur et y di f f er s f r om a 
guar ant or ,  who i s l i abl e t o t he cr edi t or  onl y i f  t he debt or  does 
not  meet  t he dut i es owed t o t he cr edi t or ;  t he sur et y i s di r ect l y  
l i abl e. "    
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¶83 The maj or i t y opi ni on r esol ves t hi s case wi t h a nar r ow 

f ocus,  l ooki ng at  a por t i on of  t he i mmedi at e st at ut or y l anguage 

at  i ssue wi t hout  an eye t o t he br oader  f or ecl osur e scheme i n 

whi ch t he case unf ol ds and wi t hout  addr essi ng t he l aw gover ni ng 

t he r el at i onshi ps and obl i gat i ons among cr edi t or s,  debt or s,  and 

guar ant or s.  

¶84 As one comment ar y not es,  " [ D] espi t e i t s l ong hi st or y,  

sur et yshi p i s an ar ea of  t he l aw t hat  has r ecei ved scant  

at t ent i on i n r ecent  year s .  .  .  .  [ E] xcept  f or  t hose who wor k i n 

commer ci al  l endi ng or  t he i ssui ng of  cont r act  bonds,  most  

at t or neys r emai n unawar e of  even t he basi cs .  .  .  . " 3  Thi s cour t  

has sel dom been asked i n r ecent  year s t o unr avel  t he 

compl exi t i es of  t he l aw i nvol v i ng guar ant or s.   Al t hough t he 

Rest at ement  ( Thi r d)  of  Sur et y and Guar ant y was publ i shed i n 1996 

and of f er s a pot ent i al l y  i nval uabl e t ool  t o c l ar i f y and 

moder ni ze t he l aw,  i t  appear s t hat  t he Rest at ement  ( Thi r d)  has 

                                                                                                                                                             
Wi sconsi n case l aw,  however ,  has dr awn essent i al l y  t hi s 

same f unct i onal  di st i nct i on by di st i ngui shi ng bet ween a 
" guar ant y of  payment "  and a " guar ant y of  col l ect i on. "   See 
Schl esi nger  v.  Schr oeder ,  210 Wi s.  403,  406- 07,  245 N. W.  666 
( 1932)  ( under  a guar ant y of  payment ,  " [ t ] her e i s no obl i gat i on 
on t he par t  of  t he cr edi t or  t o pr oceed agai nst  t he pr i nci pal  
debt or ,  and i f  t he l at t er  f ai l s  t o pay,  an act i on may gener al l y 
be mai nt ai ned agai nst  t he guar ant or ,  wi t hout  a demand or  l egal  
pr oceedi ngs agai nst  t he pr i nci pal .   Nor  i s a cr edi t or ,  bef or e 
pr oceedi ng agai nst  t he guar ant or ,  under  any l egal  obl i gat i on t o 
r esor t  t o secur i t i es gi ven by t he pr i nci pal  debt or . " ) .  

Regar dl ess of  t he choi ce of  t er ms empl oyed,  as di scussed 
bel ow,  see ¶6 & n. 6,  ¶9,  t he guar ant or s i n t hi s case ar e made 
l i abl e t o t he cr edi t or  under  t he t er ms of  t hei r  agr eement  
wi t hout  r equi r i ng pr i or  col l ect i on or  act i on agai nst  t he 
pr i nci pal  debt or .  

3 Bae & McGr at h,  supr a not e 1,  at  783.  
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never  been r ef er enced by t hi s cour t  and t he maj or i t y does not  

addr ess i t  i n t he pr esent  case. 4   

¶85 I n my vi ew,  t hi s case can not  be r esol ved pr oper l y 

wi t hout  addr essi ng t he l aw gover ni ng guar ant or s.   Because t he 

maj or i t y does not  addr ess t hi s ar ea of  t he l aw,  i t  l eaves 

i mpor t ant  i ssues unr esol ved or  r esol ves t hem wi t hout  a v i ew t o 

t he i mpl i cat i ons f or  f ut ur e cases.   By f ai l i ng t o consi der  

car ef ul l y t he i nt er r el at i onshi p bet ween t he l aw gover ni ng 

guar ant or s and t he f or ecl osur e st at ut e i t  i nt er pr et s,  t he 

maj or i t y has,  i n my vi ew,  r eached t he wr ong r esul t  i n t hi s case.  

¶86 Wi sconsi n St at .  § 846. 103( 2) ,  pr ot ect s t hose who ar e 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  agai nst  

a " j udgment  f or  any def i c i ency whi ch may r emai n due t o t he 

pl ai nt i f f "  f ol l owi ng a f or ecl osur e sal e.   The quest i on i n t hi s 

                                                 
4 The cour t  of  appeal s r ef er enced t he Rest at ement  ( Thi r d)  i n 

I nsur ance Co.  of  Nor t h Amer i ca v.  DEC I nt er nat i onal ,  I nc. ,  220 
Wi s.  2d 840,  849- 51,  586 N. W. 2d 691 ( Ct .  App.  1998) .   An 
unpubl i shed ci r cui t  cour t  deci s i on al so r ef er enced Sect i on 48 of  
t he Rest at ement  ( Thi r d) .   See M&I  Mar shal l  & I l s l ey Cor p.  v.  
Hougar d,  unpubl i shed sl i p op. ,  No.  03- CV- 1039,  2004 WL 3252086 
( Ci r .  Ct .  Br own Co.  May 13,  2004)  ( " [ T] he Wi sconsi n Cour t s ar e 
i n accor d wi t h t he Rest at ement   3r d,  Sect i on 48" ) .   These cases 
appear  t o be t he onl y r eadi l y di scover abl e c i t at i ons t o t he 
Rest at ement  ( Thi r d)  i n t he Wi sconsi n cour t s.  

The Repor t er  f or  t he Rest at ement  comment ed at  t he t i me t he 
Rest at ement  was bei ng dr af t ed t hat  t he most  r ecent  t r eat i ses on 
sur et yshi p dat ed t o 1950 and 1951.   Nei l  B.  Cohen,  St r i k i ng t he 
Bal ance:  The Evol v i ng Nat ur e of  Sur et yshi p Def enses,  34 Wm.  & 
Mar y L.  Rev.  1025,  1025- 26 & n. 1 ( 1993)  ( c i t i ng Ar t hur  A.  
St ear ns,  The Law of  Sur et yshi p ( 5t h ed.  1951) ;  Laur ence P.  
Si mpson,  Handbook on t he Law of  Sur et yshi p ( 1950) ) .  

For  mor e r ecent  t ext s on sur et yshi p,  see Pet er  A.  Al ces,  
The Law of  Sur et yshi p and Guar ant y ( 1996) ;  The Law of  Sur et yshi p 
( Edwar d G.  Gal l agher  ed. ,  2d ed.  2000) .  
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case i s whet her  t hi s pr ovi s i on pr ot ect s t he guar ant or s sued by 

t he cr edi t or ,  i n addi t i on t o pr ot ect i ng t he debt or .    

¶87 I t  i s  undi sput ed t hat  guar ant or s ar e l i abl e accor di ng 

t o t he t er ms of  t hei r  guar ant y cont r act ,  whi ch i n t he pr esent  

case i s a guar ant y of  payment ,  not  a guar ant y of  col l ect i on. 5  

The maj or i t y opi ni on par l ays t hi s t r ut h t o mean t hat  guar ant or s 

do not  come wi t hi n t he st at ut or y phr ase " per sonal l y l i abl e f or  

t he debt " 6 and t her ef or e,  accor di ng t o t he maj or i t y opi ni on,  ar e 

" not  member s of  t he c l ass of  per sons agai nst  whom a mor t gagee 

must  wai ve j udgment "  when t he mor t gagee el ect s t o pr oceed under  

t he shor t ened r edempt i on per i od al l owed under  Wi s.  St at .  

                                                 
5 See supr a not e 2;  Fi r st  Wi s.  Nat ' l  Bank of  Oshkosh v.  

Kr amer ,  74 Wi s.  2d 207,  246 N. W. 2d 536 ( 1976) .  

6 The guar ant y i n t he pr esent  case expl i c i t l y  st at es t hat  
t he guar ant or s r emai n l i abl e t o t he Bank even t hough any 
obl i gat i on i s i nval i d or  unenf or ceabl e agai nst  any debt or .   The 
guar ant y pr ovi des:   " Thi s guar ant y i s val i d and enf or ceabl e 
agai nst  t he under si gned [ guar ant or s]  even t hough any Obl i gat i on 
i s i nval i d or  unenf or ceabl e agai nst  any Debt or . "   Thi s l anguage 
appear s t o st at e t hat  as bet ween t he guar ant or  and t he cr edi t or ,  
t he guar ant or  wi l l  not  i mpose def enses t he debt or  may have 
agai nst  t he cr edi t or  r egar di ng t he val i di t y of  t he debt or ' s 
obl i gat i on.   I n ot her  wor ds,  t he guar ant or  wai ves def enses.   I n 
ot her  pr ovi s i ons of  t he guar ant y,  t he guar ant or  consent s i n 
advance t o var i ous act s t he cr edi t or  and debt or  may per f or m.   
The ef f ect  of  t hese pr ovi s i ons i s t o r ender  t he guar ant or  l i abl e 
even when t he guar ant or ' s r i sk i s i ncr eased by t he debt or  and 
cr edi t or .   

The quest i on bef or e t he cour t  i s  whet her  Wi s.  St at .  
§ 846. 103( 2) ,  whi ch pr ot ect s t hose who ar e " per sonal l y l i abl e 
f or  t he debt "  agai nst  a def i c i ency j udgment ,  t r umps t he wai ver  
and consent  l anguage i n t he guar ant y and pr ot ect s guar ant or s 
agai nst  sui t  by t he cr edi t or  on t he guar ant y.   The maj or i t y 
opi ni on i n ef f ect  hol ds t hat  t he wai ver  and consent  l anguage of  
t he guar ant y t r umps Wi s.  St at .  § 846. 103( 2) .  
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§ 846. 101.   See maj or i t y op. ,  ¶3.   Her e' s wher e I  par t  company 

wi t h t he maj or i t y.  

¶88 To honor  t he common and or di nar y meani ng of  t he 

st at ut or y l anguage and t o ef f ect uat e t he pur pose and i nt ent  of  

t he st at ut e,  I  concl ude t hat  t he guar ant or s under  t he guar ant y 

i n t he pr esent  case ar e wi t hi n " t he c l ass of  per sons agai nst  

whom a mor t gagee must  wai ve j udgment  when i nvoki ng Wi s.  St at .  

§ 846. 103( 2) . "   The guar ant or s ar e,  i n my vi ew,  " per sonal l y 

l i abl e f or  t he debt  secur ed by t he mor t gage"  wi t hi n t he 

oper at i on of  Wi s.  St at .  § 846. 103( 2) .  

I  

¶89 I  agr ee wi t h t he cour t  of  appeal s t hat  as a mat t er  of  

l aw t he guar ant or s ar e per sonal l y l i abl e f or  t he debt . 7   

¶90 As guar ant or s of  payment ,  t he guar ant or s i n t he 

pr esent  case ar e,  under  Wi sconsi n l aw,  pr i mar i l y  l i abl e f or  t he 

payment  of  t he debt  secur ed by t he mor t gage. 8  Maj or i t y op. ,  ¶59.   

The Bank need not  make any ef f or t  t o col l ect  t he debt  f r om t he 

debt or  or  agai nst  t he col l at er al  bef or e pr oceedi ng agai nst  t he 

guar ant or .   Rat her ,  t he Bank can seek payment  f r om t he guar ant or  

f i r st ,  di r ect l y and wi t h or  wi t hout  any act i on agai nst  t he 

debt or . 9  Ther e i s onl y one sour ce of  debt  under l y i ng t hi s case,  

                                                 
7 Bank Mut .  v.  S. J.  Boyer  Const r . ,  I nc. ,  2009 WI  App 14,  

¶15,  316 Wi s.  2d 266,  762 N. W. 2d 826 ( " Gi ven t he ef f ect  of  t he 
guar ant y of  payment ,  we concl ude t he Boyer s wer e per sonal l y 
l i abl e f or  t he debt s secur ed by t he mor t gages. " )   

8 Kr amer ,  74 Wi s.  2d at  212 ( t he guar ant or s " ar e 
i ndi v i dual l y l i abl e as pr i nci pal s" ) .  

9 I d.  
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t he debt  due on t he f i ve not es secur ed by t he mor t gages.   Ther e 

i s l i kewi se no di sput e t hat  t he money j udgment s ent er ed agai nst  

t he guar ant or s cor r espond t o t he amount  owi ng on t hi s same debt ,  

and t her e i s no di sput e t hat  t he guar ant or s ar e per sonal l y 

l i abl e f or  payment  of  any unpai d por t i on of  t hat  debt .  

¶91 Never t hel ess,  t he maj or i t y i nsi st s t hat  t he guar ant or s 

ar e not  " per sonal l y l i abl e"  f or  t hi s debt  wi t hi n t he meani ng of  

Wi s.  St at .  § 846. 103( 2) .    

¶92 The maj or i t y opi ni on r eaches t hi s count er i nt ui t i ve 

r esul t  by el evat i ng f or m over  subst ance,  r epeat edl y asser t i ng  

t hat  t he guar ant or s ar e l i abl e on t he guar ant y,  not  f or  t he 

under l y i ng debt  i t sel f .   I  agr ee wi t h t he maj or i t y opi ni on t hat  

t he guar ant or s '  l i abi l i t y  f or  t he debt  of  t he debt or  i s based on 

t he guar ant y.   But  t he subst ant i ve ef f ect  of  t he guar ant y i s t o 

r ender  t he guar ant or s per sonal l y obl i gat ed t o pay t he debt  

secur ed by t he mor t gage.    

¶93 I  agr ee wi t h t he cour t  of  appeal s t hat  as a mat t er  of  

l aw t he guar ant or s ar e per sonal l y l i abl e f or  t he debt .  

I I  

¶94 The common and or di nar y def i ni t i on of  t he st at ut or y 

phr ase " per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  

i ncl udes guar ant or s.   The maj or i t y opi ni on,  ¶39,  ef f ect i vel y 

admi t s as much,  concedi ng t hat  t he phr ase " does not  c l ear l y 

excl ude guar ant or s"  and t hat  " r easonabl e peopl e coul d r ead t he 

l anguage t o cover  t he Boyer s. "   The cour t  of  appeal s s i mi l ar l y 

concl uded t hat  " not hi ng i n t he pl ai n l anguage of  t he phr ase 
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cat egor i cal l y excl udes guar ant or s of  a debt  f r om bei ng 

per sonal l y l i abl e. "   

¶95 Unl ess t her e i s a good r eason t o i nt er pr et  a st at ut e 

ot her  t han by usi ng t he or di nar y meani ng of  wor ds,  a st at ut e 

shoul d be i nt er pr et ed i n t he way t hat  l awyer s and non- l awyer s 

who r ead t he st at ut e wi l l  under st and i t  wi t hout  exami ni ng 

mul t i pl e ot her  aut hor i t i es.    

¶96 Bl ack' s Law Di ct i onar y ( 8t h ed.  2004)  def i nes 

" per sonal  l i abi l i t y"  t o mean " [ l ] i abi l i t y  f or  whi ch one i s 

per sonal l y account abl e and f or  whi ch a wr onged par t y can seek 

sat i sf act i on out  of  t he wr ongdoer ' s per sonal  asset s. "   No one 

cont est s t hat  t he l i abi l i t y  of  t he guar ant or s  i n t he pr esent  

case i s " per sonal  l i abi l i t y"  i n t hi s sense.   I ndeed,  t he whol e 

poi nt  of  r equi r i ng t he per sonal  guar ant y of  t he pr i nci pal s or  

owner s of  a cor por at i on i s t hat  t hose i ndi v i dual s wi l l  be 

per sonal l y l i abl e t o r epay t he debt s of  t he cor por at i on. 10 

¶97 The maj or i t y depar t s f r om t he di ct i onar y appr oach ( an 

appr oach f avor ed by t hi s cour t )  and t r eat s t he phr ase 

" per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  as " a 

l egal  t er m of  ar t , "  suscept i bl e of  a speci al  meani ng " i n t he 

cont ext  of  f or ecl osur e l aw. " 11   

                                                 
10 The br i ef  of  t he Wi sconsi n Banker s Associ at i on as ami cus 

cur i ae st at es on page 1,  " The si t uat i on pr esent ed i n t he Bank 
Mut ual  case i s t ypi cal .   A l ender  makes a l oan t o a smal l  or  
medi um si zed busi ness,  of t en a c l osel y- hel d cor por at i on or  
l i mi t ed l i abi l i t y  company,  secur ed by a mor t gage on r eal  est at e 
owned by t he pr i nci pal  bor r ower .   Of t en t he l ender  wi l l  al so 
r equi r e t he per sonal  guar ant i es of  t he pr i nci pal s of  t he 
busi ness t o f ur t her  suppor t  t he l oan and pr ot ect  t he l ender . "  

11 Maj or i t y op. ,  ¶¶39,  41.  
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¶98 The maj or i t y t her ef or e set s out  t o det er mi ne t he 

" speci f i c  l egal  meani ng"  of  t he wor ds " per sonal l y l i abl e, "  an 

endeavor  t hat  i nvol ves r eadi ng Wi sconsi n and I l l i noi s cases and 

numer ous ot her  l egal  aut hor i t i es.   Maj or i t y op. ,  ¶¶41- 52.   I  

woul d t ake a shor t er  and si mpl er  r out e of  st at ut or y 

i nt er pr et at i on i n t he i nst ant  case.    

¶99 Mor t gages and guar ant i es ar e t he ever yday busi ness of  

l ender s and bor r ower s.   Some per sons ar e r epr esent ed by l awyer s 

when si gni ng mor t gages and guar ant i es,  many ar e not .   Lawyer s 

and non- l awyer s al i ke ought  t o be abl e t o r ead and under st and 

Wi s.  St at .  § 846. 103( 2)  wi t hout  goi ng out si de t he st at ut e books 

t o det er mi ne whet her  wor ds t hat  have a common,  or di nar y meani ng 

t ake on a " speci f i c  l egal  meani ng"  when i nt er pr et ed by r ef er ence 

t o ot her  aut hor i t i es.   The common and or di nar y under st andi ng of  

t he st at ut or y l anguage i s t hat  guar ant or s ar e per sonal l y l i abl e 

f or  t he debt  secur ed by t he mor t gage.   I  woul d adopt  t hat  

under st andi ng.  

I I I  

¶100 The st at ut or y phr ase " per sonal l y l i abl e f or  t he debt  

secur ed by t he mor t gage"  i s used i n t hr ee st at ut or y pr ovi s i ons 

i n chapt er  846:   Wi s.  St at .  §§ 846. 04,  846. 101,  and 846. 103( 2) .   

Sect i on 846. 04 gover ns a compl ai nt  seeki ng f or ec l osur e and any 

def i c i ency t hat  may r emai n due t he pl ai nt i f f  " agai nst  ever y 

par t y who i s per sonal l y l i abl e f or  t he debt  secur ed by t he 

mor t gage. "   Sect i on 846. 101 and § 846. 103( 2) ,  t he st at ut e at  

i ssue her e,  ar e s i mi l ar  pr ovi s i ons appl i cabl e t o di f f er ent  t ypes 
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of  pr oper t y;  each pr ovi des f or  f or ecl osur e wi t h a shor t ened 

r edempt i on per i od but  wi t hout  def i c i ency.    

¶101 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he same 

st at ut or y l anguage i n each of  t hese st at ut es shoul d be gi ven a 

consi st ent  meani ng.   But  I  depar t  f r om t he maj or i t y ' s anal ysi s 

and concl usi on on t hi s poi nt .   

¶102 The maj or i t y at t empt s t o det er mi ne t he meani ng of  t he 

phr ase " per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  

i n § 846. 103( 2)  by exami ni ng t he same phr ase i n Wi s.  St at .  

§ 846. 04 but  comes up empt y- handed.   Maj or i t y op. ,  ¶¶32- 38.   The 

maj or i t y ' s anal ysi s of  Wi sconsi n cases cannot  det er mi ne what  t he 

phr ase means i n § 846. 04 and concedes t hat  t he l aw r eveal s 

" i nconsi st ent  r esul t s. "   Maj or i t y op. ,  ¶38.   The maj or i t y ' s own 

r evi ew of  t he l aw t her ef or e seems t o conf l i c t  wi t h i t s pr emi se 

t hat  t he phr ase " per sonal l y l i abl e"  as used i n Wi s.  St at .  

§§ 846. 04 and 846. 103( 2)  i s a t er m of  ar t  embodyi ng a s i ngl e,  

pr e- exi st i ng " speci f i c  l egal  meani ng. "   Maj or i t y op. ,  ¶39.  

¶103 The maj or i t y t her ef or e r esol ves t he meani ng of  t he 

phr ase " per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage"  

f i r st  by even f ur t her  nar r owi ng i t s f ocus t o exami ne onl y t he 

wor ds " per sonal l y l i abl e, "  event ual l y t ur ni ng t o I l l i noi s l aw,  

r el y i ng on Ci t y of  Chi cago v.  Chat ham Bank of  Chi cago,  203 

N. E. 2d 788 ( I l l .  App.  1964)  t o i nf or m i t s def i ni t i on of  

" per sonal l y l i abl e"  i n t he Wi sconsi n st at ut es.   Maj or i t y op. ,  

¶¶48- 50.    

¶104 The maj or i t y ' s r el i ance on t he Chat ham case i s  

mi spl aced.   The r easoni ng of  t he Chat ham case r est s on t wo 
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f act or s t hat  do not  bear  on t he r esol ut i on of  t he pr esent  case:  

( 1)  t he l anguage and i nt er pr et at i on of  t he I l l i noi s st at ut e,  and 

( 2)  an out moded j ur i sdi ct i onal  di st i nct i on i n I l l i noi s bet ween 

j udgment s ent er ed i n l aw and i n equi t y.  

¶105  The I l l i noi s f or ecl osur e st at ut es al l owed " a per sonal  

def i c i ency decr ee agai nst  t he per sons i ndi cat ed as bei ng 

per sonal l y l i abl e t her ef or  .  .  .  . "   Chat ham,  203 N. E. 2d at  793.   

A l ong l i ne of  I l l i noi s cases est abl i shed t hat  a guar ant or  coul d 

not  be j oi ned i n t he act i on of  f or ecl osur e and t he equi t abl e 

r emedy of  a def i c i ency decr ee coul d not  be ent er ed agai nst  t he 

guar ant or  i n a f or ecl osur e act i on.   Rat her ,  t he l i abi l i t y  of  t he 

guar ant or  " was a pur el y l egal  l i abi l i t y ,  enf or ceabl e onl y i n a 

cour t  of  l aw. " 12  Ther ef or e t he est abl i shed l aw of  I l l i noi s was 

t hat  " t he Ci r cui t  Cour t  s i t t i ng i n chancer y"  l acked j ur i sdi ct i on 

t o r ender  a def i c i ency j udgment  agai nst  t he guar ant or . 13  Chat ham 

si mpl y appl i ed l ong- st andi ng I l l i noi s case l aw t o hol d t hat  a 

guar ant or  cannot  be sued " i n a f or ecl osur e act i on. " 14   
                                                 

12 Ci t y of  Chi cago v.  Chat ham Bank of  Chi cago,  203 
N. E. 2d 788,  792 ( I l l .  App.  1964)  ( r el y i ng on Schnur  v .  
Ber nst ei n,  32 N. E. 2d 675 ( I l l .  App.  1941) ;  Wal sh v.  Van Hor n,  22 
I l l .  App.  170 ( 1887) .  

13 Chat ham,  203 N. E. 2d at  792 ( quot i ng Schnur  v.  Ber nst ei n,  
32 N. E. 2d 675 ( I l l .  App.  1941) .  

14 Si nce Chat ham was deci ded,  I l l i noi s l aw appear s t o have 
abol i shed t he di st i nct i on bet ween l aw and equi t y whi l e  
mai nt ai ni ng an admi ni st r at i ve di v i s i on bet ween chancer y and l aw 
cour t s:  

" [ T] he Judi c i al  Ar t i c l e embodi ed i n t he I l l i noi s 
Const i t ut i on of  1970 has abol i shed t he 
di st i nct i on bet ween cour t s of  l aw and equi t y so t hat  
our  St at e' s c i r cui t  cour t s have ' or i gi nal  j ur i sdi ct i on 
of  al l  j ust i c i abl e mat t er s. '  .  .  .  "   
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¶106 Wi sconsi n l aw gover ni ng f or ecl osur e and def i c i ency i s 

not  t he same as I l l i noi s l aw.   Law and equi t y  j ur i sdi ct i on ar e 

mer ged i n Wi sconsi n,  and Wi s.  St at .  § 846. 04 pr ovi des a mor e 

f l exi bl e f or ecl osur e act i on t han t he I l l i noi s l aw r evi ewed i n 

Chat ham.    

¶107 I n Wi sconsi n,  a pl ai nt i f f  i n a f or ecl osur e act i on may 

" demand j udgment  f or  any def i c i ency t hat  may r emai n due t he 

pl ai nt i f f  af t er  sal e of  t he mor t gaged pr emi ses agai nst  ever y 

par t y who i s per sonal l y l i abl e f or  t he debt  secur ed by t he 

mor t gage. "   Wi s.  St at .  § 846. 04( 1) .   I ndeed i n t he pr esent  case 

t he Bank br ought  a s i ngl e act i on seeki ng bot h f or ecl osur e and a 

j udgment  agai nst  t he guar ant or s. 15  Thi s pr ocedur e i s consi st ent  

wi t h t he maj or i t y ' s r eadi ng of  t he def i c i ency st at ut e,  whi ch t he 

                                                                                                                                                             
 .  .  .  .  

Si nce j ur i sdi ct i on over  t he cause of  act i on was vest ed 
gener al l y i n t he c i r cui t  cour t s,  whi ch ar e or gani zed 
and di v i ded f or  admi ni st r at i ve conveni ence,  t he 
t r ansf er  of  t he equi t abl e cause of  act i on f r om t he 
Chancer y Di v i s i on t o t he Law Di vi s i on does not  l i mi t  
t he r emedy avai l abl e t o one at  l aw.   Equi t abl e r el i ef  
i s  avai l abl e even t hough t he case i s i n t he Law 
Di vi s i on.   No er r or  r esul t ed f r om t he t r ansf er  of  t he 
pl ai nt i f f s '  c l ai m.  

Kapl an v.  Kei t h,  377 N. E. 2d 279,  282 ( I l l .  App.  1978)  
( quot ed sour ce omi t t ed) .  

The maj or i t y does not  addr ess whet her  t he l aw/ equi t y 
di st i nct i on under l y i ng t he Chat ham case st i l l  pr ovi des 
pr i nci pl ed r easoni ng i n I l l i noi s.   No such j ur i sdi ct i onal  
di st i nct i on af f ect s t he r esol ut i on of  t he pr esent  case i n 
Wi sconsi n cour t s.   

15 See al so Bank of  Sun Pr ai r i e v.  Mar shal l  Dev.  Co. ,  2001 
WI  App 64,  ¶2,  242 Wi s.  2d 355,  626 N. W. 2d 319 ( mor t gagee sued 
guar ant or  ( as wel l  as debt or )  i n f or ecl osur e/ def i c i ency act i on) .  
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maj or i t y acknowl edges " per mi t s a combi nat i on of  t wo causes of  

act i ons"  and " uni t es an act i on i n equi t y on t he f or ecl osur e wi t h 

an act i on i n l aw on t he debt . "   Maj or i t y op. ,  ¶¶43- 44 ( quot i ng 

and expl ai ni ng Far mer s & Mer chant s Bank v.  Mat sen,  219 Wi s.  401,  

263 N. W.  192 ( 1935) ) .    

¶108 The maj or i t y concl usor i l y  t r eat s t he oper at i on of  t he 

def i c i ency pr ovi s i ons as ext endi ng t o t he debt or  but  not  t o t he 

guar ant or .   See maj or i t y op. ,  ¶51. 16  But  i n Wi sconsi n,  i n 

cont r ast  t o I l l i noi s,  a guar ant or  can be made a par t y i n a 

f or ecl osur e/ def i c i ency act i on. 17  The pr esent  case i l l ust r at es 

t hat  t he mor t gagee may pr oceed under  Wi s.  St at .  § 846. 04,  

br i ngi ng i nt er dependent  c l ai ms bot h f or  f or ecl osur e and f or  a 

money j udgment  agai nst  a guar ant or  f or  any amount  st i l l  owi ng.   

Her e,  t he c l ai m agai nst  t he guar ant or s,  br ought  t oget her  wi t h 

t he f or ecl osur e act i on,  was f or  t he " amount s al l eged owi ng"  on 

t he not es secur ed by t he mor t gages.   Nei t her  st at ut or y pr ocedur e 

                                                 
16 The maj or i t y ar gues t hat  Wi s.  St at .  § 846. 04 " per mi t s a 

def i c i ency j udgment  wi t hi n t he f or ecl osur e act i on"  onl y agai nst  
t he bor r ower .   Maj or i t y op. ,  ¶51.   Thi s ar gument  s i mpl y appl i es 
t he concl usi on t hat  t he maj or i t y has al r eady r eached t o 
§ 846. 04.   I t  does not  pr ovi de any addi t i onal  ar gument  
suppor t i ng t he maj or i t y ' s unper suasi ve concl usi on t hat  t he 
guar ant or s ar e not  among t he par t i es " per sonal l y l i abl e f or  t he 
debt  secur ed by t he mor t gage. "  

17 " Thus,  whi l e a mor t gagee may br i ng a c l ai m agai nst  a 
guar ant or  as par t  of  t he same l egal  pr oceedi ng,  i t  must  br i ng a 
separ at e cause of  act i on and separ at el y pr ove t he guar ant or ' s 
l i abi l i t y  on t he cont r act  of  guar ant y. "   Maj or i t y op. ,  ¶51.   

I n Wi sconsi n,  t he mor t gagee has a choi ce whet her  t o seek 
payment  f r om a guar ant or  i n t he f or ecl osur e act i on or  t o br i ng a 
separ at e act i on.   See maj or i t y op. ,  ¶56.  
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nor  a di st i nct i on bet ween l aw and equi t y j ur i sdi ct i on r equi r es 

t hese cl ai ms t o be br ought  separ at el y i n Wi sconsi n.  

¶109 Under  t he Wi sconsi n st at ut es,  t he " j udgment  f or  

def i c i ency"  i s t o be bot h or der ed as par t  of  t he " or i gi nal  

[ f or ecl osur e]  j udgment "  and al so " separ at el y r ender ed agai nst  

t he par t y l i abl e. "   Wi s.  St at .  § 846. 04( 1) .    

¶110 And i n f act  separ at e j udgment s wer e r ender ed i n t he 

pr esent  case:   A f or ecl osur e j udgment  was ent er ed on t he f i ve 

mor t gaged pr oper t i es;  a separ at e j udgment  f or  t he t ot al  amount  

owi ng on t he not es was ent er ed agai nst  St even Boyer  as 

guar ant or ;  and a s i mi l ar  def aul t  j udgment  was ent er ed f or  t he 

same amount  agai nst  Mar cy Boyer  as guar ant or .   See maj or i t y op. ,  

¶9.   No j udgment  f or  t he amount  due on t he not es was separ at el y 

r ender ed agai nst  Boyer  Const r uct i on,  t he debt or .    

¶111 The pr esent  case,  i n cont r ast  t o t he I l l i noi s l aw 

r el i ed upon by t he maj or i t y,  t her ef or e i l l ust r at es t hat  t her e i s 

no pr ocedur al  or  j ur i sdi ct i onal  bar  i n Wi sconsi n t o seeki ng 

j udgment  f or  t he amount  owed by a guar ant or  i n t he same sui t  i n 

whi ch f or ecl osur e i s sought  under  Wi s.  St at .  § 864. 04.    

¶112 Taki ng a r eal i st i c v i ew of  t he s i t uat i on,  what  i s at  

st ake i n t he s i ngl e f or ecl osur e sui t  br ought  by t he pl ai nt i f f  i n 

t he i nst ant  case i s a def i c i ency j udgment ,  whet her  t he j udgment  

i s ent er ed under  t he f or ecl osur e causes of  act i on or  " separ at el y 

r ender ed"  under  t he i nt er dependent  cause of  act i on br ought  

agai nst  t he guar ant or s.   To say t hat  t he j udgment  sought  agai nst  

t he guar ant or s i s not  a def i c i ency j udgment  woul d onl y f ur t her  

el evat e f or m over  subst ance.    
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¶113 Thus I  concl ude t hat  t he guar ant or s i n t he pr esent  

case ar e " par t [ i es]  per sonal l y l i abl e f or  t he debt  secur ed by 

t he mor t gage"  under  bot h Wi s.  St at .  § 846. 04 and § 846. 103( 2) .   

¶114 The maj or i t y f ocuses i t s anal ysi s nar r owl y on 

i nt er pr et i ng t he phr ase " per sonal l y l i abl e. "   See maj or i t y op. ,  

¶¶41- 47.   The ci r cui t  cour t  i n t he i nst ant  case not ed t hat  " i n a 

l ot  of  ways t hat ' s what  t hi s case comes down t o[ , ]  .  .  .  t hat  

t he damages act  as a def i c i ency.   I  guess t hat ' s t he quest i on.   

Do t hey act  as a def i c i ency. "   The maj or i t y  f ocuses on t he 

quest i on of  whet her  t he guar ant or  i s " per sonal l y l i abl e"  f or  t he 

debt  i n t hi s case and does not  t ake up t he i nt er t wi ned quest i on 

of  whet her  t he j udgment  f r om whi ch t he def endant s seek r el i ef  

qual i f i es as a " j udgment  f or  any def i c i ency"  under  Wi s.  St at .  

§§ 846. 04( 1)  and 846. 103( 2) .    

¶115 The maj or i t y does not  t ake a r eal i st i c v i ew of  t he 

s i t uat i on i n t he pr esent  case and r el i es on f or ei gn l aw t hat  

pr esupposes bot h a nar r ower  st at ut or y r emedy t han appl i es her e 

and a del i neat i on of  l aw and equi t y j ur i sdi ct i on whi ch no l onger  

has any f or ce.    

¶116 By cont r ast ,  I  concl ude t hat  t he guar ant or s i n t he 

pr esent  case ar e " par t [ i es]  per sonal l y l i abl e f or  t he debt  

secur ed by t he mor t gage"  under  bot h Wi s.  St at .  § 846. 04 and 

§ 846. 103( 2) .    

¶117 To pr oceed i n t hi s sui t  under  t he shor t ened r edempt i on 

per i od al l owed by Wi s.  St at .  § 846. 103( 2) ,  t he pl ai nt i f f  must  

wai ve j udgment  f or  t he amount  of  def i c i ency agai nst  " ever y par t y 

who i s per sonal l y l i abl e f or  t he debt  secur ed by t he mor t gage, "  
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and " no j udgment  f or  def i c i ency may be .  .  .  separ at el y 

r ender ed"  agai nst  such par t i es.   Readi ng Wi s.  St at .  § 846. 103( 2)  

t oget her  wi t h Wi s.  St at .  § 846. 04( 1)  and appl y i ng t he st at ut es 

t o t he f act s of  t he pr esent  case,  I  concl ude t hat  t he Bank was 

r equi r ed t o wai ve t he r i ght  t o have a j udgment  f or  t he amount  of  

def i c i ency ent er ed agai nst  t he guar ant or s when i t  el ect ed t o 

pr oceed under  Wi s.  St at .  § 846. 04( 1) .    

I V 

¶118 The maj or i t y does not  r eckon wi t h t he body of  l aw 

gover ni ng guar ant or s i n Wi sconsi n.  Cr i t i cal  quest i ons 

i mpl i cat i ng sur et y and guar ant y l aw ar e r ai sed but  unanswer ed by 

t he maj or i t y.   The quest i ons t he maj or i t y l eaves open under  

guar ant y l aw r ai se ser i ous mi sgi v i ngs about  whet her  t he 

maj or i t y ' s opi ni on under mi nes t he pur pose of  Wi s.  St at .  

§ 846. 103( 2)  t o pr ot ect  t he debt or .    

A 

¶119 The maj or i t y does not  di scuss whet her  a pl ai nt i f f ' s 

( mor t gagee' s)  el ect i on of  wai ver  under  Wi s.  St at .  § 846. 103( 2)  

f unct i ons as a di schar ge of  t he debt  or  onl y as t he cr edi t or ' s  

pr omi se not  t o sue t he debt or  f or  t he def i c i ency.   Thi s quest i on 

i s par t  of  a l ar ger  i ssue i n guar ant y l aw r el at i ng t o act i ons 

t hat  gi ve r i se t o guar ant or s '  def enses. 18  The quest i on i s   

s i gni f i cant  her e because i t  may af f ect  whet her  t he guar ant or s 

                                                 
18 See Nei l  B.  Cohen,  St r i k i ng t he Bal ance:   The Evol v i ng 

Nat ur e of  Sur et yshi p Def enses,  34 Wm.  & Mar y L.  Rev.  1025,  1043-
44 ( 1993) .  
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can or  cannot  ul t i mat el y r ecover  f r om t he debt or  t he amount  t hey 

pay t he cr edi t or . 19   

¶120 Thi s i ssue was expl or ed i n Cont i nent al  Bank & Tr ust  

Co.  v.  Akwa,  58 Wi s.  2d 376,  206 N. W. 2d 174 ( 1973) .   I n Akwa,  

t he cr edi t or  set t l ed wi t h t he debt or  and r el eased t he debt or  

f r om per sonal  l i abi l i t y ,  r eser vi ng i t s r i ght s agai nst  t he 

guar ant or .  The cr edi t or  t hen sued t he guar ant or .  

¶121 The Akwa cour t  concl uded t hat  when t he r el ease of  t he 

debt or  i s an agr eement  not  t o sue t he debt or  f or  t he def i c i ency,  

t he cr edi t or  may st i l l  make a c l ai m agai nst  t he guar ant or  under  

a guar ant y ( or  set t l ement  agr eement )  and t he guar ant or ' s  

r emedi es agai nst  t he debt or  r emai n unaf f ect ed.   The r easoni ng i s 

                                                 
19 The j udgment  ent er ed agai nst  t he guar ant or s was not  f or  

t he amount  of  t he def i c i ency but  f or  t he t ot al  amount  of  t he 
debt  owi ng on t he not es ( $1, 436, 457. 85) .   See maj or i t y op. ,  ¶9.    

Thus t he quest i on i mmedi at el y pr esent ed i s not  whet her  t he 
a def i c i ency j udgment  may be ent er ed agai nst  t he guar ant or s.   
Rat her ,  t he pr esent  case comes bef or e t he cour t  on mot i ons 
obj ect i ng t o conf i r mat i on of  t he f or ecl osur e sal e and seeki ng 
r el i ef  f r om j udgment .   Wi sconsi n St at .  § 806. 07( 1) ( e)  pr ovi des 
t hat  t he cour t  may r el i eve a par t y f r om a j udgment  when " [ t ] he 
j udgment  has been sat i sf i ed,  r el eased or  di schar ged. "  

I f  t he oper at i on of  t he Bank' s wai ver  under  Wi s.  St at .  
§ 846. 013( 2)  i s t o di schar ge t he under l y i ng debt ,  t hen under  t he 
pr i nci pl e of  guar ant y l aw r ecogni zed i n Akwa,  t he guar ant or ' s 
obl i gat i on wi l l  al so be sat i sf i ed.   I f ,  on t he ot her  hand,  t he 
oper at i on of  t he wai ver  under  § 846. 013( 2)  i s const r ued as 
mer el y a pr omi se by t he Bank not  t o sue t he mor t gagor  ( Boyer  
Const r uct i on)  f or  t he amount  of  t he def i c i ency,  t hen under  Akwa 
i t  appear s t he guar ant or s woul d st i l l  be l i abl e.   The maj or i t y ' s 
f ai l ur e t o addr ess t hi s i ssue amount s t o a f ai l ur e t o r esol ve 
t he bot t om l i ne di sput e i n t he pr esent  case:  whet her  t he 
guar ant or s ar e ent i t l ed t o r el i ef  f r om t he j udgment  ent er ed 
agai nst  t hem,  i n ot her  wor ds,  whet her  t he Boyer s ar e per sonal l y 
l i abl e t o Bank Mut ual  f or  t he amount  of  t he def i c i ency.  
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t hat  t he r el ease i s i n ef f ect  mer el y a pr omi se by t he cr edi t or  

not  t o sue t he debt or  and does not  di schar ge t he under l y i ng 

debt .   Accor di ngl y,  under  t hese ci r cumst ances t he guar ant or  i s  

l i abl e t o t he cr edi t or  f or  t he under l y i ng debt  and t he debt or  

r emai ns l i abl e t o t he guar ant or .     Akwa,  58 Wi s.  2d at  392- 93.    

¶122 I n cont r ast ,  accor di ng t o Akwa,  i f  t he cr edi t or ' s 

r el ease of  t he debt or  amount s t o a di schar ge of  t he debt ,  t hen 

t he under l y i ng obl i gat i on i s t er mi nat ed and t he guar ant or  i s  

al so r el eased.   Obvi ousl y,  i f  t he guar ant or  i s r el eased t he 

guar ant or  does not  have a c l ai m agai nst  t he debt or .   Akwa,  58 

Wi s.  2d at  392- 93.  

¶123 I f  t he cour t  appl i es t he Akwa case,  i t  shoul d anal yze 

whet her  Wi s.  St at .  § 846. 103( 2)  f unct i ons as a pr omi se by t he 

cr edi t or  not  t o sue t he debt or  f or  t he def i c i ency or  as a 

di schar ge of  t he debt or ' s debt .   Thi s anal ysi s not  onl y af f ect s 

t he l i abi l i t y  of  t he guar ant or  t o t he cr edi t or  but  al so af f ect s 

t he r i ght s of  t he guar ant or  agai nst  t he debt or .    

¶124 The maj or i t y opi ni on f ai l s t o addr ess t hi s i ssue.  

B 

¶125 Thi s di scussi on l eads us t o anot her  cr i t i cal  quest i on 

not  addr essed i n t he maj or i t y opi ni on,  namel y whet her  t he 

guar ant or s ( St even and Mar cy Boyer ,  i ndi v i dual l y) ,  af t er  payi ng 

any sums t hey owe t o t he mor t gagee,  can i n t ur n sue t he debt or  
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( Boyer  Const r uct i on)  t o r ecover  f or  t he amount  t he t hey have 

pai d t o cover  t he debt . 20   

¶126 A guar ant or  who pays t he debt or ' s obl i gat i on t o t he 

cr edi t or  or di nar i l y  has r ecour se agai nst  t he debt or  t o r ecover  

t he amount  t he guar ant or  pai d. 21  I f  t he guar ant or s have r ecour se 

                                                 
20 For  a col l ect i on of  cases on t he i ssue of  t he r i ght s of  

t he guar ant or  agai nst  t he debt or ,  see J. A.  Br yant ,  Jr . ,  
Mor t gages:  Ef f ect  upon Obl i gat i on of  Guar ant or  or  Sur et y of  
St at ut e For bi ddi ng or  Rest r i ct i ng Def i c i ency Judgment s,  49 
A. L. R. 3d 554,  § 2[ a]  ( 1973)  ( " I t  has been ar gued t hat  i f  
guar ant or s,  sur et i es,  and t he l i ke ar e const r ued not  t o have 
been af f or ded t he pr ot ect i on of  t he st at ut e,  upon bei ng 
r ecover ed f r om,  t hey wi l l  be abl e t o asser t  r i ght s over  agai nst  
t he pr i nci pal  obl i gor s,  and t hat  such act i on woul d def eat  t he 
pur pose of  t he st at ut es,  t hus al l owi ng t o be accompl i shed i n t wo 
st eps what  was f or bi dden i n one. " ) .   

21 The guar ant y i n t he pr esent  case r ecogni zes t he r i ght s of  
t he guar ant or  agai nst  a debt or  who def aul t s on t he debt .   See 
guar ant y at  maj or i t y op. ,  ¶5.   The Rest at ement  ( Thi r d)  of  
Sur et yshi p and Guar ant y § 22( 1)  ( 1996)  pr ovi des t hat  subj ect  t o 
cer t ai n except i ons,  " when t he pr i nci pal  obl i gor  [ t he debt or ]  i s  
char ged wi t h not i ce of  t he secondar y obl i gat i on [ t hat  of  t he 
guar ant or ]  i t  i s  t he dut y of  t he pr i nci pal  obl i gor  t o r ei mbur se 
t he secondar y obl i gor  t o t he ext ent  t hat  t he secondar y obl i gor :  
( a)  per f or ms t he secondar y obl i gat i on .  .  .  . "   See al so Hi l l s  
Bank & Tr ust  Co.  v.  Conver se,  772 N. W. 2d 764 ( I owa 2009)  ( " Wher e 
a guar ant or ,  who has ent er ed i nt o cont r act  of  
guar ant y .  .  .  pays or  i s compel l ed t o pay hi s  pr i nci pal ' s  debt ,  
t he l aw r ai ses an i mpl i ed pr omi se .  .  .  on t he par t  of  t he 
pr i nci pal  t o r ei mbur se t he guar ant or  .  .  .  . "  ( quot i ng Hal ver son 
v.  Li ncol n Commodi t i es,  I nc. ,  297 N. W. 2d 518,  522 ( I owa 1980) ) ) .  

I n Char ml ey v.  Char ml ey,  125 Wi s.  297,  304,  103 N. W.  1106 
( 1905) ,  t he wi f e sued t he deceased husband' s est at e f or  t he 
money she pai d on t he mor t gage t he deceased husband had assumed.   
The cour t  conc l uded t hat  when a " per son payi ng of f  t he 
[ mor t gage]  l i en i s secondar i l y  l i abl e f or  t he debt ,  t her e 
spr i ngs out  of  t he t r ansact i on an i mpl i ed pr omi se by t he one 
pr i mar i l y l i abl e t o r epay t he money.   That  does not  r est  on t he 
l aw of  subr ogat i on.   I t  i s  enf or ceabl e as a l egal  
l i abi l i t y  .  .  .  . "   
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agai nst  t he debt or  i n t he pr esent  case t o col l ect  what  t he 

guar ant or  pai d,  t hen Wi s.  St at .  § 846. 103( 2) ,  whi ch i s desi gned 

t o pr ot ect  t he debt or  agai nst  per sonal  l i abi l i t y ,  wi l l  be 

def eat ed i n t hi s second st age of  l i t i gat i on.    

¶127 Thus t he maj or i t y f i r st  r ecogni zes t hat  t he s t at ut e i s 

meant  t o pr ot ect  t he mor t gagor  but  t hen adopt s an i nt er pr et at i on 

of  t he st at ut e t hat  r i sks def eat i ng t hat  ver y pur pose of  t he 

st at ut e.   The maj or i t y opens t he door  t o mor e l i t i gat i on.   

¶128 A cent r al  r eason why t he guar ant or  may pr oceed agai nst  

t he debt or  i s t hat  i t  i s  unf ai r  f or  t he cr edi t or  t o use t he 

st at ut e t ot al l y t o i t s advant age and har m t he guar ant or  by 

changi ng t he nat ur e of  t he guar ant or ' s obl i gat i ons.   The 

mor t gagee ( t he Bank)  has el ect ed under  t he st at ut e t o i mpose a 

di f f er ent  r i sk on t he guar ant or  t han t he guar ant or s under st ood 

at  t he t i me t hey agr eed t o t he guar ant y.   A guar ant or  must  

expect  t o pay t he debt  but  al so can expect  t hat  t he debt or  

r emai ns under  a compul si on t o pay.   The Akwa cour t ,  58 

Wi s.  2d at  392- 94,  expl ai ned at  l engt h t he unf ai r ness of  a r ul e 

t hat  i mposes cont i nui ng l i abi l i t y  upon t he guar ant or  when t he 

debt or  i s r el eased f r om l i abi l i t y  and t he bur den.   I t  i s  unf ai r  

t o guar ant or s t o hol d t hem l i abl e af t er  t he debt or  i s r el eased;  

t he guar ant or ' s r i sk i s i ncr eased.   See Akwa,  58 Wi s.  2d at  392-

92.    

¶129 Nei t her  t he t ext  of  Wi s.  St at .  § 846. 103( 2)  nor  t he 

maj or i t y opi ni on pr ovi des an answer  t o t he quest i on of  who wi ns 

i n a guar ant or ' s sui t  agai nst  t he debt or  when t he mor t gagee 

f or ecl oses under  § 846. 103( 2)  and r ecover s agai nst  t he 



No.   2008AP912. ssa 

 

20 
 

guar ant or .   The quest i on of  t he r i ght s of  t he guar ant or  agai nst  

t he debt or  i s f or  anot her  day as a r esul t  of  t he maj or i t y 

opi ni on.    

¶130 I  woul d r esol ve t he i nt er pr et at i on of  Wi s.  St at .  

§ 846. 103( 2)  i n a manner  t hat  does not  open t he door  t o f ur t her  

l i t i gat i on or  l eave unaddr essed a l egal  det er mi nat i on t hat  i s 

necessar y t o ef f ect uat e t he pur pose of  t he st at ut e.   I  concl ude 

t hat  i f  t he mor t gagee pr oceeds under  § 846. 103( 2) ,  t he guar ant or  

f or  payment  i s r el eased f r om l i abi l i t y  as a par t y per sonal l y 

l i abl e f or  t he debt  secur ed by t he mor t gage.   

¶131 I  r eason as f ol l ows:   The st at ut e pr ovi des t he 

pl ai nt i f f  ( usual l y t he cr edi t or )  i n a f or ecl osur e act i on wi t h a 

choi ce:  t he cr edi t or  may choose a l onger  s i x- mont h r edempt i on 

per i od and pr eser ve i t s r i ght  t o col l ect  any def i c i ency af t er  

t he pr oper t y i s sol d,  or  t he cr edi t or  may choose t o compl et e t he 

f or ecl osur e mor e qui ckl y,  el ect i ng t he t hr ee- mont h r edempt i on 

per i od under  Wi s.  St at .  § 846. 101( 2) .   To gai n t he advant age of  

t he shor t er  r edempt i on per i od,  t he cr edi t or  must  gi ve somet hi ng 

up,  speci f i cal l y,  i t s  r i ght  t o col l ect  t he amount  of  def i c i ency 

af t er  sal e.   

¶132 The basi c out l i ne of  t hi s l egi s l at i ve scheme i s 

embodi ed i n Wi s.  St at .  846. 103( 1)  and ( 2) ,  and t he maj or i t y 

acknowl edges t he obvi ous t r adeof f  t hi s st at ut or y scheme put s i n 

pl ace:  " Bot h Wi s.  St at .  § 846. 101 and 846. 103( 2)  per mi t  
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shor t ened r edempt i on per i ods i n exchange f or  wai ver s of  cer t ai n 

def i c i ency j udgment s. "   Maj or i t y op. ,  ¶31. 22    

¶133 But  under  t he maj or i t y ' s i nt er pr et at i on,  t he basi c 

pr i nci pl e of  t hi s " exchange"  i s v i t i at ed.   The cr edi t or  may 

shor t en t he r edempt i on per i od,  l i mi t i ng t he mor t gagor ' s 

oppor t uni t i es t o avoi d f or ecl osur e,  but  t he cr edi t or  gi ves up 

l i t t l e,  i f  anyt hi ng,  i n exchange,  i f  t her e i s a guar ant or .   So 

l ong as t her e i s a guar ant or ,  t he cr edi t or ,  under  t he maj or i t y 

opi ni on,  may st i l l  col l ect  t he def i c i ency.   Si mpl y put ,  t he 

maj or i t y di spl aces t he choi ce t he l egi s l at ur e cr eat ed f or  

mor t gagees/ l ender s pr oceedi ng i n f or ecl osur e act i ons and now 

al l ows mor t gagees t o " have t hei r  cake and eat  i t  t oo. "   

¶134 The pr act i cal  ef f ect  of  t he maj or i t y ' s t hi n- s l i c i ng of  

t he st at ut or y l anguage i s t hat  pr oper t y owner s f aci ng 

f or ecl osur e ar ound Wi sconsi n wi l l  now have t hr ee mont hs i n whi ch 

t o avoi d f or ecl osur e i nst ead of  t he s i x mont hs f or  whi ch t he 

l egi s l at ur e has gener al l y pr ovi ded.   Cr edi t or s who ot her wi se 

woul d have al l owed t he si x- mont h r edempt i on per i od t o r un i n 

                                                 
22 Thi s cour t  r ecogni zed t he bal ance of  i nt er est s i nt ended 

by t he l egi s l at ur e i nt er pr et i ng i t  t he par al l el  pr ovi s i ons of  
Wi s.  St at .  § 816. 101( 2)  ( 1973)  i n Gl over  v.  Mar i ne Bank of  
Beaver  Dam,  117 Wi s.  2d 684,  694- 95,  345 N. W. 2d 449 ( 1984) :  

[ T] he l egi s l at ur e sought  t o .  .  .  shor t en[ ]  t he per i od 
of  r edempt i on i n a compl i cat ed,  cost l y,  t i me- consumi ng 
pr ocedur e.   Thi s obvi ousl y benef i t s t he mor t gagee,  
s i nce t he mor t gagee may be abl e t o r educe t he l osses 
nor mal l y at t endant  t o t he t wel ve- mont h r edempt i on 
per i od.  .  .  .  However ,  t he mor t gagor  i s al so 
pr ot ect ed,  because at  t he end of  t hi s shor t ened 
per i od,  t he mor t gagor  i s secur e i n t he knowl edge t hat  
he or  she wi l l  not  be r esponsi bl e f or  any def i c i ency 
r esul t i ng f r om t he sal e.  
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or der  t o pr eser ve t hei r  r i ght  t o col l ect  any def i c i ency wi l l  now 

have i ncent i ve t o el ect  t he shor t ened r edempt i on per i od and t hen 

al so pr oceed agai nst  any guar ant or s f or  t he amount  of  t he 

def i c i ency.    

¶135 The maj or i t y r eaches t hi s r esul t  on t he basi s  of  a 

count er i nt ui t i ve and nar r ow r eadi ng of  t he st at ut or y l anguage 

t hat  i gnor es numer ous cr i t i cal  quest i ons.   I  t her ef or e do not  

j oi n t he maj or i t y ' s i nt er pr et at i on,  whi ch i s cont r ar y t o t he 

common meani ng of  t he wor ds t hemsel ves and subst ant i al l y  

under mi nes t he oper at i on and pur pose of  t he st at ut e.    

¶136 For  t he f or egoi ng r easons,  I  wr i t e separ at el y i n 

di ssent .   

¶137 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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