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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s1 t hat  

af f i r med an or der  i n l i mi ne by t he Bar r on Count y Ci r cui t  Cour t ,  

Ti mot hy M.  Doyl e,  Judge.   J i m H.  Ri nger  ( Ri nger )  was char ged 

wi t h r epeat ed sexual  assaul t  of  a chi l d i n v i ol at i on of  Wi s.  

St at .  § 948. 025( 1) ( ar )  ( 2005- 06) . 2  The ci r cui t  cour t  gr ant ed 

                                                 
1 St at e v.  Ri nger ,  No.  2008AP652- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  June 18,  2009) .  

2 Wi sconsi n St at .  § 948. 025 ( 2005- 06) ,  " Engagi ng i n r epeat ed 
act s of  sexual  assaul t  of  t he same chi l d, "  pr ovi des:   
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Ri nger ' s mot i on i n l i mi ne,  al l owi ng hi m t o i nt r oduce at  t r i al  

evi dence t hat  t he chi l d compl ai nant  made pr i or  al l egedl y  

unt r ut hf ul  al l egat i ons of  sexual  assaul t  agai nst  her  bi ol ogi cal  

f at her ,  Chr i st opher  H.  ( Chr i st opher ) .   On appeal ,  t he St at e 

ar gues t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on when i t  deemed t he evi dence admi ssi bl e.   We agr ee and 

t her ef or e r ever se t he cour t  of  appeal s '  deci s i on.  

                                                                                                                                                             
( 1)  Whoever  commi t s 3 or  mor e vi ol at i ons under  

s.  948. 02( 1)  or  ( 2)  wi t hi n a speci f i ed per i od of  t i me 
i nvol v i ng t he same chi l d i s gui l t y of :  

 .  .  .  .  

( ar )  A Cl ass B f el ony i f  f ewer  t han 3 of  t he 
v i ol at i ons wer e v i ol at i ons of  s.  948. 02( 1) ( a)  but  at  
l east  3 of  t he v i ol at i ons wer e v i ol at i ons of  
s.  948. 02( 1) ( a)  or  ( b) .  

The r el evant  pr ovi s i ons of  Wi s.  St at .  § 948. 02 ( 2005- 06) ,  
" Sexual  assaul t  of  a chi l d, "  ar e as f ol l ows:   

( 1)  Fi r st  Degr ee Sexual  Assaul t .   Whoever  has 
sexual  cont act  or  sexual  i nt er cour se wi t h a per son who 
has not  at t ai ned t he age of  13 year s i s gui l t y of  one 
of  t he f ol l owi ng:   

( a)  I f  t he sexual  cont act  or  sexual  i nt er cour se 
r esul t ed i n gr eat  bodi l y har m t o t he per son,  a Cl ass A 
f el ony.   

( b)  I f  t he sexual  cont act  or  sexual  i nt er cour se 
di d not  r esul t  i n gr eat  bodi l y har m t o t he per son,  a 
Cl ass B f el ony.  

Wi sconsi n St at .  §§ 948. 02( 1)  and 948. 025( 1)  ( 2005- 06)  wer e 
r epeal ed and r ecr eat ed by 2007 Wi s.  Act  80,  §§ 12 and 13 
( codi f i ed as amended at  Wi s.  St at .  §§ 948. 02( 1)  and 948. 025( 1)  
( 2007- 08) ) .   2007 Wi s.  Act  80 t ook ef f ect  Mar ch 27,  2008.   
Ri nger  was char ged on May 10,  2007,  and i s t her ef or e subj ect  t o 
t he 2005- 06 ver si on of  t he st at ut es.  
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¶2 Thi s case pr esent s t he f ol l owi ng i ssues:  ( 1)  whet her  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

gr ant ed Ri nger ' s mot i on i n l i mi ne,  al l owi ng hi m t o i nt r oduce at  

t r i al  evi dence t hat  t he chi l d compl ai nant  made pr i or  al l egedl y  

unt r ut hf ul  al l egat i ons of  sexual  assaul t  agai nst  her  bi ol ogi cal  

f at her ,  and i f  not ,  ( 2)  what  f or m t he evi dence may t ake at  

t r i al .  

¶3 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  gr ant ed Ri nger ' s mot i on i n 

l i mi ne,  al l owi ng hi m t o i nt r oduce at  t r i al  evi dence t hat  t he 

chi l d compl ai nant  made pr i or  al l egedl y unt r ut hf ul  al l egat i ons of  

sexual  assaul t  agai nst  her  bi ol ogi cal  f at her .   Such evi dence i s 

admi ssi bl e onl y i f  t he f ol l owi ng t hr ee cr i t er i a ar e sat i sf i ed:  

( 1)  t he pr of f er ed evi dence f i t s wi t hi n Wi s.  St at .  

§ 972. 11( 2) ( b) 3 ( 2007- 08) ; 3 ( 2)  t he evi dence i s  mat er i al  t o a 

f act  at  i ssue i n t he case;  and ( 3)  t he evi dence i s of  suf f i c i ent  

pr obat i ve val ue t o out wei gh i t s i nf l ammat or y and pr ej udi c i al  

nat ur e.   St at e v.  DeSant i s,  155 Wi s.  2d 774,  785,  456 N. W. 2d 600 

( 1990) .   I n t hi s case,  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on when i t  det er mi ned t hat  t he pr of f er ed evi dence 

f i t s wi t hi n § 972. 11( 2) ( b) 3. 4  The ci r cui t  cour t  er r ed by 

concl udi ng t hat  a j ur y coul d r easonabl y f i nd t hat  t he 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

4 Because we concl ude t hat  t he f i r st  cr i t er i on i s not  
sat i sf i ed,  we need not  di scuss t he ot her  t wo.   See St at e v.  
Moat s,  156 Wi s.  2d 74,  110,  457 N. W. 2d 299 ( 1990) .  
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compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t  

agai nst  her  bi ol ogi cal  f at her .   Because we concl ude t hat  

evi dence of  t he chi l d compl ai nant ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  i s  not  admi ssi bl e at  t r i al ,  we 

need not  addr ess what  f or m t he evi dence may t ake i f  admi t t ed.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 On May 10,  2007,  Ri nger  was char ged wi t h r epeat ed 

sexual  assaul t  of  a chi l d.   The St at e al l eged t hat  bet ween 

Sept ember  2006 and May 6,  2007,  Ri nger  r epeat edl y sexual l y 

assaul t ed t wel ve- year - ol d Amber ,  hi s t hen adopt ed daught er . 5  

Accor di ng t o t he compl ai nt ,  t he assaul t s occur r ed at  l east  

weekl y and consi st ed of  t ouchi ng Amber ' s vagi nal  ar ea and t he 

ni ppl e ar ea of  her  br east s bot h over  and under  her  c l ot hi ng,  

" humpi ng"  agai nst  her ,  pl aci ng hi s f i nger  i nsi de her  vagi na,  

pushi ng her  hand ont o hi s peni s bot h over  and under  hi s 

c l ot hi ng,  and at t empt i ng t o put  hi s peni s i nsi de her  mout h.   The 

ci r cui t  cour t  f ound pr obabl e cause t hat  Ri nger  commi t t ed a 

f el ony,  and he was bound over  f or  t r i al .  

¶5 On Oct ober  10,  2007,  Ri nger  f i l ed a mot i on i n l i mi ne 

seeki ng,  i nt er  al i a,  t o admi t  evi dence at  t he j ur y t r i al  of  

Amber ' s al l eged pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t  

agai nst  her  bi ol ogi cal  f at her ,  Chr i st opher ,  pur suant  t o Wi s.  

St at .  § 972. 11( 2) ( b) 3. 6  Ri nger  ar gued t hat  under  t he 

                                                 
5 The r ecor d i ndi cat es t hat  Ri nger  has si nce vol unt ar i l y  

t er mi nat ed hi s par ent al  r i ght s t o Amber .   So t oo has Amber ' s 
bi ol ogi cal  mot her ,  Rebecca.  

6 Wi sconsi n St at .  § 972. 11 pr ovi des,  i n r el evant  par t :   
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admi ssi bi l i t y  st andar d set  f or t h i n DeSant i s,  t he c i r cui t  cour t  

coul d concl ude f r om t he pr of f er ed evi dence t hat  a r easonabl e 

per son coul d i nf er  t hat  Amber  made pr i or  unt r ut hf ul  al l egat i ons 

of  sexual  assaul t  agai nst  Chr i st opher .  

¶6 The ci r cui t  cour t  r equest ed t hat  counsel  submi t  t o t he 

cour t  " an agr eed upon packet  cont ai ni ng al l  r ecor ds and r epor t s 

i n any way descr i bi ng al l egat i ons of  sexual  abuse or  sexual  

assaul t  made by [ Amber ]  at  any t i me agai nst  any i ndi v i dual . "   

Among t hose r ecor ds was an i nci dent  r epor t  by t he Rusk Count y 

Sher i f f ' s  Depar t ment ,  dat ed May 2,  2005.   Amber  and her  

bi ol ogi cal  mot her ,  Rebecca,  r epor t ed t o t he sher i f f ' s  depar t ment  

t hat  Chr i st opher  t ouched Amber ' s br east s,  vagi na,  and but t ocks 

                                                                                                                                                             
( 2) ( a)  I n t hi s subsect i on,  " sexual  conduct "  means 

any conduct  or  behavi or  r el at i ng t o sexual  act i v i t i es  
of  t he compl ai ni ng wi t ness,  i ncl udi ng but  not  l i mi t ed 
t o pr i or  exper i ence of  sexual  i nt er cour se or  sexual  
cont act ,  use of  cont r acept i ves,  l i v i ng ar r angement  and 
l i f e- st y l e.   

( b)  I f  t he def endant  i s accused of  a cr i me under  
s.  940. 225,  948. 02,  948. 025,  948. 05,  948. 051,  948. 06,  
948. 085,  or  948. 095,  or  under  s.  940. 302( 2) ,  i f  t he 
cour t  f i nds t hat  t he cr i me was sexual l y mot i vat ed,  as 
def i ned i n s.  980. 01( 5) ,  any evi dence concer ni ng t he 
compl ai ni ng wi t ness' s pr i or  sexual  conduct  or  opi ni ons 
of  t he wi t ness' s pr i or  sexual  conduct  and r eput at i on 
as t o pr i or  sexual  conduct  shal l  not  be admi t t ed i nt o 
evi dence dur i ng t he cour se of  t he hear i ng or  t r i al ,  
nor  shal l  any r ef er ence t o such conduct  be made i n t he 
pr esence of  t he j ur y,  except  t he f ol l owi ng,  subj ect  t o 
s.  971. 31( 11) :   

 .  .  .  .  

( 3)  Evi dence of  pr i or  unt r ut hf ul  al l egat i ons of  
sexual  assaul t  made by t he compl ai ni ng wi t ness.  
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over  t he weekends of  Apr i l  16 t hr ough Apr i l  17,  2005,  and Apr i l  

23 t hr ough Apr i l  24,  2005.   Subj ect  t o her  bi ol ogi cal  par ent s '  

t hen j oi nt  cust ody ar r angement ,  Amber  spent  t hose weekends wi t h 

Chr i st opher  at  hi s br ot her ' s house.   Amber  r epor t ed t hat  she 

went  t o s l eep i n Chr i st opher ' s bed,  and he t her eaf t er  c l i mbed 

i nt o bed wi t h her  and began t o t ouch her  br east s,  vagi na,  and 

" behi nd"  under neat h her  c l ot hi ng.   As i ndi cat ed by t he i nci dent  

r epor t ,  " Amber  st at ed t hat  [ Chr i st opher ]  never  t ouched her  wi t h 

hi s peni s nor  di d he ever  i nser t  anyt hi ng i nt o her  vagi na or  

but t ocks.   She sai d t hat  he moved hi s f i nger s ar ound. "  

¶7 On May 2,  2005,  I nvest i gat or  Davi d Hi bbar d 

( I nvest i gat or  Hi bbar d)  of  t he Rusk Count y Sher i f f ' s  Depar t ment  

i nt er vi ewed Chr i st opher  r egar di ng Amber ' s r epor t .   The i nt er vi ew 

was document ed i n a separ at e i nci dent  r epor t ,  dat ed May 3,  2005.   

Chr i st opher  acknowl edged t hat  Amber  st ayed at  hi s br ot her ' s 

house over  t he i ndi cat ed weekends and t hat  he and Amber  s l ept  i n 

t he same bed on t he ni ght s of  Apr i l  16 and Apr i l  17,  2005.   

Accor di ng t o t he i nci dent  r epor t ,  Chr i st opher  st at ed t hat  he 

r ubbed Amber ' s st omach ar ea over  her  c l ot hi ng " f or  about  t en t o 

f i f t een mi nut es"  whi l e she was sl eepi ng:  

Chr i st opher  went  on t o say t hat  whi l e he was r ubbi ng 
Amber ' s st omach,  Amber ' s shi r t  r ode up t owar ds her  
br east s and t hen t he t i ps of  hi s f i nger s " may have"  
" bumped"  t he bot t om por t i on of  her  br east s.   However ,  
Chr i st opher  sai d t hat  al t hough he may have t ouched her  
br east ,  he di d not  r emember  i t  happeni ng.  .  .  .   Then 
Chr i st opher  was asked i f  he t ouched her  br east  
i nt ent i onal l y or  i f  i t  was an acci dent ,  and he 
i mmedi at el y c l ai med i t  was an " acci dent " .   As t he 
i nt er vi ew cont i nued,  Chr i st opher  al so sai d t hat  he may 
have pl aced hi s hand on Amber ' s br east  j ust  as he was 
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" dr i f t i ng of f  t o s l eep" .   But ,  agai n Chr i st opher  
st at ed he di d not  " r ecal l "  t hi s happeni ng.   Then 
Chr i st opher  sai d,  " I ' m not  sayi ng i t  di d happen and 
I ' m not  sayi ng i t  di dn' t  happen" ,  but  " I  do not  know" .  

Chr i st opher  l at er  i ndi cat ed t hat  he di d not  t ouch Amber ' s 

br east s,  but  he di d t ouch t he bot t om por t i on of  her  br a.   He 

deni ed t ouchi ng Amber ' s vagi nal  ar ea and her  but t ocks.  

¶8 Chr i st opher  al so pr ovi ded a vol unt ar y wr i t t en 

st at ement  t o t he Rusk Count y Sher i f f ' s  Depar t ment ,  whi ch was 

si gned and dat ed May 2,  2005.   Chr i st opher  wr ot e,  " I  don' t  

r ecal l  t ouchi ng my daught er ' s br east  or  vagi na but  whi l e r ubbi ng 

her  st omach may have bumped t he bot t om of  her  br a i f  [ s i c]  I  di d 

t ouch her  br east  i t  was not  i n a sexual  way. "  

¶9 The sher i f f ' s  depar t ment  r ef er r ed t he mat t er  t o t he 

Rusk Count y Di st r i ct  At t or ney' s of f i ce,  but  t he di st r i ct  

at t or ney,  Kat hl een A.  Pakes ( At t or ney Pakes) ,  decl i ned t o 

pr osecut e Chr i st opher .   As st at ed i n her  af f i davi t  f i l ed wi t h 

t he c i r cui t  cour t  on Oct ober  23,  2007,  At t or ney Pakes had " no 

r eason t o bel i eve [ Amber ]  was l y i ng about  t he assaul t "  and was 

" unawar e of  any f i ndi ng t hat  [ she]  l i ed. "   Never t hel ess,  

At t or ney Pakes decl i ned t o pr osecut e because she " had no 

cor r obor at i ng f act s,  c i r cumst ances,  physi cal  evi dence,  or  

wi t nesses"  and accor di ngl y coul d not  r ebut  an al l egat i on at  

t r i al  t hat  Amber  was l y i ng.   At t or ney Pakes concl uded,  " Do I  

t hi nk i t  happened?  Yes.   Di d I  t hi nk I  coul d pr ove i t ?  No.   

Thus,  t hi s case was t r eat ed as a no pr ocess. "  
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¶10 Begi nni ng on Januar y 4,  2008,  and cont i nui ng on 

Januar y 24,  2008, 7 t he c i r cui t  cour t  hel d an evi dent i ar y hear i ng 

on Ri nger ' s mot i on i n l i mi ne.   The cour t  det er mi ned t hat  

pur suant  t o DeSant i s,  i n or der  f or  Ri nger  t o i nt r oduce at  t r i al  

evi dence of  Amber ' s al l eged pr i or  unt r ut hf ul  al l egat i ons of  

sexual  assaul t ,  he had t o make a showi ng t o t he cour t  of  

" suf f i c i ent  evi dence t o suppor t  a r easonabl e per son' s f i ndi ng 

t hat  [ Amber ]  made pr i or  unt r ut hf ul  al l egat i ons. " 8  

                                                 
7 Chr i st opher  and hi s br ot her ,  Ri char d H.  ( Ri char d) ,  f ai l ed 

t o appear  at  t he hear i ng on Januar y 4,  2008,  i n v i ol at i on of  
subpoenas ser ved upon t hem by Ri nger ' s counsel .   Chr i st opher  and 
Ri char d wer e t her ef or e hel d i n wi l l f ul  cont empt  of  cour t ,  t he 
pur gi ng of  whi ch was subj ect  t o t hei r  appear ance at  t he 
r eschedul ed hear i ng on Januar y 24,  2008.   Chr i st opher  and 
Ri char d so appear ed,  and t he hear i ng was cont i nued.  

8 The r ecor d r eveal s some back- and- f or t h bet ween t he ci r cui t  
cour t  and Ri nger ' s counsel  r egar di ng t he def endant ' s bur den of  
pr oof  under  St at e v.  DeSant i s,  155 Wi s.  2d 774,  456 N. W. 2d 600 
( 1990) :  

At t or ney Nor i ne [ counsel  on behal f  of  Ri nger ] :  
[ J] ust  t o addr ess t he st andar d .  .  .  [ w] e have a 
degr ee of  pr oof  t hat  woul d al l ow a r easonabl e per son 
t o i nf er  t hat  f al se al l egat i ons have been made,  and 
t her e ar e t wo t hi ngs I ' d l i ke t o say about  t hat  
st andar d,  because I  don' t  t hi nk—— 

The Cour t :  Excuse me,  Mr .  Nor i ne,  I  t hi nk i t ' s  
st r onger  t han an i nf er ence,  I  t hi nk i t ' s  a f i ndi ng.  

At t or ney Nor i ne:  A f i ndi ng,  yes.  

The Cour t :  I nf er ences ar e pr et t y vague t hi ngs,  
but  t hi s l anguage I ' m l ooki ng at  [ i n DeSant i s]  
i ndi cat es I  need t o f i nd t hat  a r easonabl e per son 
coul d f i nd t hat  a pr i or  unt r ut hf ul  al l egat i on was 
made.  

At t or ney Nor i ne:  I  may be quot i ng i t  wr ong,  but  I  
seem t o r emember  i t  as bei ng——Your  Honor  maki ng a 
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¶11 Ri nger  cal l ed bot h Chr i st opher  and hi s br ot her ,  

Ri char d,  t o t est i f y. 9  Chr i st opher  t est i f i ed t hat  he never  

engaged i n any sexual  cont act  or  t ouchi ng wi t h Amber .   He 

acknowl edged physi cal  cont act  wi t h her ,  consi st i ng of  

" [ t ] i ck l i ng,  wr est l i ng,  j ust  basi cal l y goof i ng ar ound, "  but  

mai nt ai ned t hat  such cont act  was never  of  a sexual  nat ur e.   

Chr i st opher  conceded sl eepi ng i n t he same bed wi t h Amber  but  

" [ o] nl y i f  she got  scar ed or  what ever  and came and cl i mbed i n 

whi l e [ he]  was sl eepi ng. "   When quest i oned at  t he evi dent i ar y 

hear i ng r egar di ng t he st at ement s he made t o I nvest i gat or  

Hi bbar d,  Chr i st opher  of f er ed t he f ol l owi ng t est i mony:  

Q [ At t or ney Nor i ne,  counsel  on behal f  of  Ri nger ] :  
You sai d,  f or  exampl e,  " I  di d t ouch her  br east .   I t  
was not  i n a sexual  way. "   Do you r emember  maki ng t hat  
st at ement ? 

A [ Chr i st opher ] :  I  coul dn' t  t el l  you what  al l  I  
put  i n my st at ement  because I  don' t  r ecal l ,  but  
of f hand,  I ' m sur e i t ' s  somet hi ng t o t hat  ext ent .  

Q:  Al l  r i ght .   And di d you say at  some poi nt  
somet hi ng t o t he ef f ect  of  " I  mi ght  have done i t  and I  
mi ght  not  have done i t , "  somet hi ng t o t hat  ef f ect ? 

                                                                                                                                                             
f i ndi ng t hat  a r easonabl e per son coul d i nf er .   Now i f  
I ' m wr ong,  I  wi l l  cer t ai nl y st and cor r ect ed .  .  .  .  

9 Bonni e Kur t z,  who pr ovi ded f ost er  car e ser vi ces t o Amber  
i n 1999,  al so t est i f i ed at  t he hear i ng.   Kur t z ' s t est i mony 
r el at ed t o al l egat i ons Amber  made i n May 1999 concer ni ng mal e 
f ost er  chi l dr en who " di d sex"  wi t h her .   Ri nger  or i gi nal l y 
ar gued t hat  t hose al l egat i ons al so const i t ut ed pr i or  unt r ut hf ul  
al l egat i ons of  sexual  assaul t  under  Wi s.  St at .  § 972. 11( 2) ( b) 3.   
However ,  he abandoned t hat  ar gument  i n t he c i r cui t  cour t  and 
i nst ead f ocused onl y on Amber ' s  al l egat i ons agai nst  Chr i st opher .   
The 1999 al l egat i ons ar e t her ef or e not  at  i ssue on appeal .  
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A:  What  I  r emember  sayi ng i s t hat  i f  I  di d i t ,  I  
had done i t  i n my sl eep and wasn' t  awar e of  i t .  

¶12 On cr oss- exami nat i on,  Chr i st opher  r ecal l ed s l eepi ng i n 

t he same bed as Amber  on t he eveni ngs of  Apr i l  16 and Apr i l  17,  

2005.   He al so r emember ed t el l i ng I nvest i gat or  Hi bbar d 

" somet hi ng t o [ t he]  ef f ect "  of  t he f act  t hat  he r ubbed Amber ' s 

st omach ar ea over  her  c l ot hi ng whi l e she was sl eepi ng.   Whi l e he 

speci f i cal l y r ecal l ed t el l i ng t he i nvest i gat or  t hat  he may have 

bumped t he bot t om por t i on of  Amber ' s br a,  as opposed t o her  

br east ,  he di d not  r ef ut e t he l at t er :  

Q [ At t or ney Babbi t t ,  counsel  on behal f  of  t he 
St at e] :  Di d you t el l  t he of f i cer  t hat  you may have 
t ouched her  br east ,  but  you di d not  r emember  i t  
happeni ng? 

A [ Chr i st opher ] :  I  woul d say t hat  woul d be a t r ue 
st at ement .  

Q:  Do you r emember  t el l i ng t he of f i cer  t hat  i f  
you had t ouched her  br east  i nt ent i onal l y or  i f  i t  was 
an acci dent ,  you had sai d i t  was an acci dent ? 

A:  I  sai d i t  woul d have been an acci dent  because 
I  woul d never  t ouch her  br east s i nt ent i onal l y.  

 .  .  .  .  

Q:  Do you r ecal l  t el l i ng t he of f i cer ,  quot e,  I ' m 
not  sayi ng i t  di d happen,  and I ' m not  sayi ng i t  di dn' t  
happen,  c l osed quot e,  but ,  quot e,  I  do not  know,  
c l osed quot ed? 

A:  I  r emember  sayi ng t hat  i f  i t  happened i t  woul d 
have been i n my sl eep.  

On r edi r ect ,  Chr i st opher  c l ar i f i ed t hat  " [ a] ny t ouchi ng of  

[ Amber ' s]  pr i vat e par t s was pur el y acci dent al ,  never  

i nt ent i onal . "  
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¶13 Chr i st opher ' s br ot her ,  Ri char d,  al so t est i f i ed at  t he 

evi dent i ar y hear i ng.   By t he t i me of  t he hear i ng,  Chr i st opher  

had l i ved wi t h Ri char d f or  f our  or  f i ve year s,  and i t  was at  

Ri char d' s house t hat  Chr i st opher  al l egedl y sexual l y assaul t ed 

Amber .   Ri char d t est i f i ed t hat  he never  obser ved what  he woul d 

consi der  i mpr oper  sexual  cont act  bet ween Chr i st opher  and Amber  

and never  not i ced anyt hi ng about  Amber ' s behavi or  or  demeanor  

t hat  woul d gi ve r i se t o such a suspi c i on.   Whi l e he had no 

r ecol l ect i on of  Chr i st opher  and Amber  s l eepi ng t oget her  i n t he 

same bed i n spr i ng of  2005,  he di d acknowl edge t hat  " [ w] hen 

Amber  was younger  i f  she had ni ght mar es she' d go i n and l ay down 

wi t h her  dad because she was scar ed. "  

¶14 I n addi t i on,  Ri nger  f i l ed wi t h t he cour t  a por t i on of  

Amber ' s pur por t ed medi cal  r ecor d,  whi ch i ndi cat ed t hat  on 

Sept ember  12,  2005,  she " deni e[ d]  sexual  act i v i t y"  t o her  

physi c i an.   

¶15 The St at e ar gued t hat  Ri nger  f ai l ed t o br i ng f or t h 

suf f i c i ent  evi dence t o suppor t  a r easonabl e per son' s f i ndi ng 

t hat  Amber  made pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t  

agai nst  Chr i st opher .   Because Chr i st opher  admi t t ed t hat  he may 

have t ouched Amber  i n an i nt i mat e ar ea,  c l ai mi ng t hat  any such 

t ouchi ng was acci dent al ,  t he St at e cont ended t hat  hi s t est i mony 

act ual l y conf i r med Amber ' s al l egat i ons t hat  Chr i st opher  t ouched 

her  i n a sexual  manner .  

¶16 The ci r cui t  cour t  f ound t hat  based on t he t est i mony,  

" a r easonabl e per son coul d i nf er  t hat  t he pr i or  al l egat i ons 

concer ni ng Chr i st opher  [ ]  wer e unt r ut hf ul "  and t her ef or e 
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det er mi ned t hat  Ri nger  was ent i t l ed t o i nt r oduce at  t r i al  

evi dence of  Amber ' s al l eged pr i or  unt r ut hf ul  al l egat i ons of  

sexual  assaul t  agai nst  Chr i st opher . 10  The cour t  ar r i ved at  i t s 

det er mi nat i on based upon t he compet i ng i nf er ences r ai sed by 

Amber ' s st at ement s t o t he sher i f f ' s  depar t ment  ver sus 

Chr i st opher ' s st at ement s t o I nvest i gat or  Hi bbar d and hi s 

t est i mony at  t he hear i ng.    

¶17 On one hand,  t he cour t  acknowl edged t hat  Amber  accused 

Chr i st opher  of  t ouchi ng her  br east s,  vagi na,  and but t ocks.   On 

t he ot her  hand,  t he cour t  f ound t hat  Chr i st opher  deni ed engagi ng 

i n any i nt ent i onal  sexual  cont act  or  t ouchi ng wi t h Amber ,  bot h 

i n t he i nt er vi ew wi t h t he i nvest i gat or  and at  t he hear i ng.   

Whi l e r ecogni z i ng t hat  Chr i st opher  " admi t [ t ed]  t hat  he may have 

had i nci dent al  or  acci dent al  cont act  wi t h hi s daught er ' s br east  

or  br a, "  t he cour t  not ed t hat  he " deni e[ d]  t ouchi ng her  br east  

or  br a f or  any pur pose of  sexual  gr at i f i cat i on"  and was not  

char ged i n connect i on wi t h t he i nci dent . 11   

                                                 
10 I n i t s or al  r ul i ng,  t he c i r cui t  cour t  di d not  make cl ear  

what  t ype of  evi dence Ri nger  was per mi t t ed t o i nt r oduce at  
t r i al ,  st at i ng,  " The f or m of  t hat  evi dence,  I  guess I  don' t  know 
at  t hi s poi nt . "   Ri nger ' s counsel  acknowl edged t hat  as an 
" ent i r e ot her  open quest i on"  and i ndi cat ed t hat  Ri nger  woul d 
ar gue t hat  he i s ent i t l ed t o i nt r oduce ext r i ns i c evi dence t o 
pr ove t he unt r ut hf ul ness of  Amber ' s al l egat i ons——speci f i cal l y 
t he wi t nesses who t est i f i ed at  t he hear i ng and " what ever  ot her  
evi dence [ he]  can pr oduce on t he quest i on. "   The cour t  
r esponded,  " Wel l  I  t hi nk you' r e ent i t l ed t o do t hat . "  

11 The ci r cui t  cour t  not ed t hat  At t or ney Pakes aver r ed i n 
her  af f i davi t  t hat  she t hought  Chr i st opher  commi t t ed t he sexual  
assaul t ,  but  t he cour t  det er mi ned " t hat  i sn' t  wor t h much" :  
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¶18 Beyond t hose compet i ng i nf er ences,  even t he ci r cui t  

cour t  coul d not  concl ude " wi t h any cer t ai nt y"  t hat  Amber ' s  

al l egat i ons agai nst  Chr i st opher  wer e unt r ut hf ul :   

The bot t om l i ne i s,  I  can' t  concl ude or  f i nd wi t h 
any cer t ai nt y——we know t he al l egat i on was made,  but  I  
can' t  f i nd t hat  i t  was t r ut hf ul  or  unt r ut hf ul  wi t h any 
degr ee of  cer t ai nt y.   I s t her e an i nf er ence t hat  t he 
al l egat i ons wer e unt r ut hf ul ?  Yeah,  t her e i s an 
i nf er ence.   That  i nf er ence i s suppor t ed by t he 
st at ement s made by Chr i st opher  [ ]  t o bot h I nvest i gat or  
Hi bbar d and hi s swor n t est i mony her e t oday.  .  .  .  

¶19 On Febr uar y 4,  2008,  t he c i r cui t  cour t  i ssued a 

wr i t t en or der ,  f i ndi ng t hat  pur suant  t o Wi s.  St at .  

§ 972. 11( 2) ( b) 3,  " a r easonabl e per son coul d r easonabl y i nf er  

t hat  [ Amber ]  made pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t  

agai nst  [ Chr i st opher ] . "   The cour t  f ur t her  f ound t hat  t he 

pr of f er ed evi dence of  t he al l eged pr i or  unt r ut hf ul  al l egat i ons 

was mat er i al  t o a f act  i n i ssue i n Ri nger ' s case and t hat  i t s 

pr obat i ve val ue out wei ghed i t s pr ej udi c i al  ef f ect .   Accor di ngl y,  

t he cour t  or der ed t hat  Ri nger  was al l owed t o i nt r oduce at  t r i al  

evi dence of  Amber ' s al l eged pr i or  unt r ut hf ul  al l egat i ons agai nst  

Chr i st opher .  

                                                                                                                                                             
Pr osecut or s make t hose deci s i ons al l  day l ong ever y 
day and t hey deci de t o char ge cases t hey t hi nk t hey 
have some pr ospect  of  pr evai l i ng on,  and f or  t oday' s 
pur poses,  i t  j ust  doesn' t  mean much what  [ At t or ney]  
Pakes t hi nks or  f eel s about  t he ul t i mat e gui l t  of  t hi s 
gent l eman because he was never  char ged and he was 
never  t r i ed and he was never  convi ct ed.  

The cour t  al so di scount ed t he si gni f i cance of  Amber ' s 
medi cal  r ecor d and Ri char d' s t est i mony.  
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¶20 The St at e f i l ed an i nt er l ocut or y appeal ,  ar gui ng t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by 

per mi t t i ng Ri nger  t o i nt r oduce such evi dence.   The St at e al so 

ar gued t hat ,  even i f  Ri nger  pr evai l ed on t hat  t hr eshol d i ssue,  

t he c i r cui t  cour t  er r ed by not  l i mi t i ng t he f or m of  t he evi dence 

t o cr oss- exami nat i on of  Amber  pur suant  t o St at e v.  Rognr ud,  156 

Wi s.  2d 783,  457 N. W. 2d 573 ( Ct .  App.  1990) .  

¶21 On June 18,  2009,  i n a per  cur i am deci s i on,  t he cour t  

of  appeal s af f i r med t he ci r cui t  cour t ' s  or der  i n l i mi ne.   St at e 

v.  Ri nger ,  No.  2008AP652- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

June 18,  2009) .   Appl y i ng t he t hr ee- par t  t est  set  f or t h i n 

DeSant i s,  t he cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on i n al l owi ng Ri nger  t o 

i nt r oduce at  t r i al  evi dence of  Amber ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  agai nst  Chr i st opher .   I d. ,  ¶15.   

Fi r st ,  t he cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

pr oper l y det er mi ned t hat  t he pr of f er ed evi dence f i t s wi t hi n Wi s.  

St at .  § 972. 11( 2) ( b) 3.   Accept i ng Chr i st opher ' s t est i mony as 

t r ue,  t he cour t  of  appeal s f ound " a r easonabl e basi s t o i nf er  

[ Amber ]  f al sel y accused hi m of  t ouchi ng her  vagi na and but t ocks 

and t hat  [ Chr i st opher ]  di d not  i nt ent i onal l y t ouch [ Amber ' s]  

br east s f or  any i mpr oper  pur pose. "   I d.   Second,  t he cour t  of  

appeal s concl uded t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

di scr et i on i n det er mi ni ng t hat  t he evi dence was mat er i al  t o 

Ri nger ' s def ense.   I d. ,  ¶16.   The cour t  of  appeal s r easoned t hat  

t he r ecor d shows f act ual  s i mi l ar i t i es bet ween Amber ' s 

al l egat i ons agai nst  Chr i st opher  and t hose agai nst  Ri nger ,  and 
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t he t wo al l egat i ons wer e cl ose enough i n t i me t o avoi d 

di mi ni shi ng t hei r  mat er i al  compar abi l i t y .   I d.   Thi r d,  t he cour t  

of  appeal s concl uded t hat  t he c i r cui t  cour t  r easonabl y 

det er mi ned t hat  t he evi dence of  t he al l eged unt r ut hf ul  

al l egat i ons agai nst  Chr i st opher  was suf f i c i ent l y pr obat i ve t o 

out wei gh i t s pr ej udi c i al  ef f ect .   I d. ,  ¶18.   The cour t  of  

appeal s st at ed t hat  Amber ' s al l eged " [ p] r i or  unt r ut hf ul  

accusat i ons of  a s i mi l ar  nat ur e made a year  and a hal f  ear l i er  

agai nst  her  bi ol ogi cal  f at her  coul d be a cr uci al  f act or  i n 

det er mi ni ng cr edi bi l i t y  and pr esent i ng a def ense. "   I d.  

¶22 I n addi t i on,  t he cour t  of  appeal s concl uded t hat  t he 

St at e f or f ei t ed i t s ar gument  t hat  t he c i r cui t  cour t  er r ed by not  

l i mi t i ng t he met hod by whi ch Ri nger  coul d i nqui r e i nt o t he pr i or  

al l egat i ons at  t r i al .   I d. ,  ¶20 ( " We do not  gener al l y consi der  

i ssues r ai sed f or  t he f i r st  t i me on appeal . " ) .  

¶23 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  24,  2009.   We now r ever se t he cour t  of  

appeal s '  deci s i on.  

I I .  STANDARD OF REVI EW 

¶24 The admi ssi on of  evi dence i s subj ect  t o t he c i r cui t  

cour t ' s  di scr et i on.   St at e v.  Jackson,  216 Wi s.  2d 646,  655,  575 

N. W. 2d 475 ( 1998) .   We wi l l  not  di st ur b t he c i r cui t  cour t ' s  

deci s i on t o admi t  evi dence unl ess t he cour t  er r oneousl y  

exer ci sed i t s di scr et i on.   DeSant i s,  155 Wi s.  2d at  777 n. 1.   I f  

our  r evi ew of  t he r ecor d i ndi cat es t hat  t he c i r cui t  cour t  

appl i ed t he wr ong l egal  st andar d i n t he exer ci se of  i t s  

di scr et i on or  t hat  t he f act s of  r ecor d f ai l  t o suppor t  t he 
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c i r cui t  cour t ' s  deci s i on,  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on.   I d. ;  see al so Jackson,  216 Wi s.  2d at  

655.   I n t hi s case,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on because t he r ecor d does not  

suppor t  i t s  concl usi on t hat  a j ur y coul d r easonabl y f i nd t hat  

Amber  made pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t .  

I I I .  ANALYSI S 

¶25 Wi sconsi n' s r ape shi el d l aw,  Wi s.  St at .  § 972. 11,  

gener al l y pr ohi bi t s t he i nt r oduct i on of  any evi dence of  t he 

compl ai nant ' s pr i or  sexual  conduct  " r egar dl ess of  t he pur pose. "   

§ 972. 11( 2) ( c) ;  see al so St at e v.  Pul i zzano,  155 Wi s.  2d 633,  

643- 44,  456 N. W. 2d 325 ( 1990) ;  7 Dani el  D.  Bl i nka,  Wi sconsi n 

Pr act i ce Ser i es:  Wi sconsi n Evi dence § 420. 4,  at  283 ( 3d ed.  

2008) .   The r ape shi el d l aw was enact ed " ' t o count er act  out dat ed 

bel i ef s t hat  a compl ai nant ' s sexual  past  coul d shed l i ght  on t he 

t r ut hf ul ness of  t he sexual  assaul t  al l egat i ons. ' "   St at e v.  

Car t er ,  2010 WI  40,  ¶39,  __ Wi s.  2d __,  782 N. W. 2d 695 ( quot i ng 

St at e v.  Dunl ap,  2002 WI  19,  ¶19,  250 Wi s.  2d 466,  640 

N. W. 2d 112) .   The l aw r ef l ect s t he l egi s l at ur e' s det er mi nat i on 

t hat  evi dence of  a compl ai nant ' s pr i or  sexual  conduct  i s l ar gel y 

i r r el evant  " or ,  i f  r el evant ,  subst ant i al l y  out wei ghed by i t s 

pr ej udi c i al  ef f ect . "   Pul i zzano,  155 Wi s.  2d at  644;  see al so 

Car t er ,  __ Wi s.  2d __,  ¶39;  DeSant i s,  155 Wi s.  2d at  784- 85.   

Sect i on 972. 11' s br oad evi dent i ar y pr ohi bi t i on i s subj ect  t o 

t hr ee st at ut or y except i ons,  whi ch " encompass t hose l i mi t ed 

f act ual  scenar i os i n whi ch t he l egi s l at ur e has det er mi ned t hat  

evi dence of  a compl ai nant ' s sexual  hi st or y may be suf f i c i ent l y  
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pr obat i ve of  a mat er i al  i ssue t o over come t he pr ej udi c i al  nat ur e 

of  such evi dence. "   Jackson,  216 Wi s.  2d at  657- 58;  see 

§ 972. 11( 2) ( b) 1- 3.   Thi s case concer ns t he appl i cat i on of  t he 

t hi r d except i on:  " [ e] v i dence of  pr i or  unt r ut hf ul  al l egat i ons of  

sexual  assaul t  made by t he compl ai ni ng wi t ness. "   

§ 972. 11( 2) ( b) 3.    

¶26 A def endant  may i nt r oduce at  t r i al  evi dence of  t he 

compl ai nant ' s al l eged pr i or  unt r ut hf ul  al l egat i ons of  sexual  

assaul t  " onl y af t er  c l ose j udi c i al  scr ut i ny. "   DeSant i s,  155 

Wi s.  2d at  785;  see al so Jackson,  216 Wi s.  2d at  658 ( " [ M] er el y 

of f er i ng pr oof  of  t he gener al  t ype descr i bed i n a par t i cul ar  

except i on i s not  enough t o def eat  t he r ape shi el d st at ut e. " ) .   

Admi ssi on of  t he evi dence i s subj ect  t o Wi s.  St at .  § 971. 31( 11) ,  

see Wi s.  St at .  § 972. 11( 2) ( b) ,  whi ch r equi r es t hat  t he c i r cui t  

cour t  f i r st  det er mi ne t hat  t he evi dence i s " mat er i al  t o a f act  

at  i ssue"  i n t he under l y i ng case and " of  suf f i c i ent  pr obat i ve 

val ue t o out wei gh i t s i nf l ammat or y and pr ej udi c i al  nat ur e. "    

¶27 Accor di ngl y,  pur suant  t o t he t est  set  f or t h i n 

DeSant i s,  evi dence of  t he compl ai nant ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  i s  admi ssi bl e onl y  i f  t he c i r cui t  

cour t  f i r st  makes t hr ee det er mi nat i ons:  ( 1)  t he pr of f er ed 

evi dence f i t s wi t hi n Wi s.  St at .  § 972. 11( 2) ( b) 3;  ( 2)  t he 

evi dence i s mat er i al  t o a f act  at  i ssue i n t he case;  and ( 3)  t he 

evi dence i s of  suf f i c i ent  pr obat i ve val ue t o out wei gh i t s 

i nf l ammat or y and pr ej udi c i al  nat ur e.   155 Wi s.  2d at  785.    

¶28 I n t hi s case,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  det er mi ned t hat  t he 
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pr of f er ed evi dence of  Amber ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  f i t s  wi t hi n Wi s.  St at .  

§ 972. 11( 2) ( b) 3.   Ri nger ' s f ai l ur e t o sat i sf y hi s bur den of  

pr oduct i on under  § 972. 11( 2) ( b) 3 i s di sposi t i ve of  our  anal ysi s;  

t hus,  we need not  f ur t her  di scuss t he ot her  t wo cr i t er i a.   See 

St at e v.  Moat s,  156 Wi s.  2d 74,  110,  457 N. W. 2d 299 ( 1990)  ( " I f  

t he def endant  f ai l s  t o meet  t hi s bur den,  t he c i r cui t  cour t  must  

concl ude t hat  t he evi dence i s i nadmi ssi bl e under  t he st at ut e and 

t he anal ysi s ends. " ) ;  DeSant i s,  155 Wi s.  2d at  788 ( " I f  t he 

evi dence does not  meet  t hi s basi c t hr eshol d,  t he c i r cui t  cour t  

must  concl ude t hat  t he evi dence does not  come wi t hi n t he 

except i on pr ovi ded by sec.  972. 11( 2) ( b) 3. " ) .   We t her ef or e 

addr ess onl y t he f i r st  of  t he DeSant i s t hr ee- par t  t est .  

A.  Whet her  t he Pr of f er ed Evi dence Fi t s  
Wi t hi n Wi s.  St at .  § 972. 11( 2) ( b) 3 

¶29 Bef or e admi t t i ng evi dence of  t he compl ai nant ' s al l eged 

pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t ,  t he c i r cui t  

cour t  must  f i r st  det er mi ne whet her  t he evi dence f i t s wi t hi n Wi s.  

St at .  § 972. 11( 2) ( b) 3;  t hat  i s ,  whet her  t he def endant  has 

est abl i shed a suf f i c i ent  f act ual  basi s f or  al l owi ng t he j ur y t o 

hear  t he evi dence.   DeSant i s,  155 Wi s.  2d at  786.   As a 

pr el i mi nar y mat t er ,  we wi l l  c l ar i f y t he def endant ' s bur den of  

pr oduct i on under  t he f i r st  par t  of  t he DeSant i s t est .  

¶30 I n DeSant i s,  t hi s cour t  concl uded t hat  " t he def endant  

shoul d pr oduce evi dence at  t he pr e- t r i al  hear i ng suf f i c i ent  t o 

suppor t  a r easonabl e per son' s f i ndi ng t hat  t he compl ai nant  made 

pr i or  unt r ut hf ul  al l egat i ons. "   I d.  at  787- 88 ( emphasi s added) .   
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The ci r cui t  cour t  must  make a pr el i mi nar y f i ndi ng based upon t he 

def endant ' s of f er  of  pr oof  t hat  " t he j ur y coul d r easonabl y f i nd 

t hat  t he compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons. "   I d.  at  

788 ( emphasi s added) .    

¶31 The DeSant i s cour t  cont i nued:  " I n ot her  wor ds,  i n 

or der  t o admi t  evi dence of  unt r ut hf ul  pr i or  al l egat i ons of  

sexual  assaul t ,  a c i r cui t  cour t  must  be abl e t o concl ude f r om 

t he pr of f er ed ev i dence t hat  a r easonabl e per son coul d r easonabl y  

i nf er  t hat  t he compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons of  

sexual  assaul t . "   I d.  ( emphasi s added) .   We r ecogni ze t he 

l anguage i nconsi st ency of  " f i nd"  and " i nf er "  and appr eci at e t he 

conf usi on t hat  may ar i se t her ef r om.   We t her ef or e c l ar i f y t hat  

i n or der  t o admi t  evi dence of  al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  under  Wi s.  St at .  § 972. 11( 2) ( b) 3,  

t he c i r cui t  cour t  must  f i r st  concl ude f r om t he pr of f er ed 

evi dence t hat  a j ur y coul d r easonabl y f i nd t hat  t he compl ai nant  

made pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t .   

¶32 We ar r i ve at  t hat  det er mi nat i on by exami ni ng Wi s.  

St at .  § 901. 04,  whi ch gover ns pr el i mi nar y quest i ons concer ni ng 

t he admi ssi bi l i t y  of  evi dence and cr oss- r ef er ences Wi s.  St at .  

§ 972. 11( 2) .   Wi sconsi n St at .  § 901. 04( 1)  pr ovi des:  " Pr el i mi nar y 

quest i ons concer ni ng .  .  .  t he admi ssi bi l i t y  of  evi dence shal l  

be det er mi ned by t he j udge,  subj ect  t o sub.  ( 2)  

and .  .  .  [ §]  972. 11( 2) . "   Wi sconsi n St at .  § 901. 04( 2)  

r ecogni zes t he doct r i ne of  condi t i onal  r el evancy;  t hat  i s ,  

" [ w] hen t he r el evancy of  evi dence depends upon t he f ul f i l l ment  

of  a condi t i on of  f act ,  t he j udge shal l  admi t  i t  upon,  or  
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subj ect  t o,  t he i nt r oduct i on of  evi dence suf f i c i ent  t o suppor t  a 

f i ndi ng of  t he f ul f i l l ment  of  t he condi t i on. "   ( Emphasi s added. )   

I n ot her  wor ds,  " [ t ] he j udge deci des whet her  t her e i s ( or  wi l l  

be)  suf f i c i ent  evi dence of  t he condi t i on;  t he j ur y det er mi nes 

ul t i mat el y whet her  t he condi t i on exi st s. "   Bl i nka,  supr a 

§ 104. 2,  at  35.   DeSant i s appl i es t he condi t i onal  r el evancy 

anal ysi s of  § 901. 04( 2) .   See 155 Wi s.  2d at  786 n. 5;  Bl i nka,  

supr a § 104. 2,  at  35 n. 5;  § 420. 4,  at  288.   Under  t he 

admi ssi bi l i t y  st andar d set  f or t h i n DeSant i s,  t he i ssue i s not  

whet her  t he j udge i s convi nced by a pr eponder ance of  t he 

evi dence t hat  t he compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons 

of  sexual  assaul t . 12  Rat her ,  t he j udge det er mi nes whet her  a 

j ur y,  act i ng r easonabl y,  coul d f i nd t hat  i t  i s  mor e l i kel y t han 

not  t hat  t he compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons of  

sexual  assaul t .   See Bl i nka,  supr a § 104. 2,  at  35.  

¶33 For  exampl e,  i n DeSant i s,  t hi s  cour t  concl uded t hat  

t he c i r cui t  cour t  appr opr i at el y exer ci sed i t s di scr et i on when i t  

excl uded evi dence of  t he compl ai nant ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  because,  based on t he pr e- t r i al  

t est i mony,  a r easonabl e j ur y coul d not  f i nd t hat  t he compl ai nant  

made pr i or  unt r ut hf ul  al l egat i ons.   See 155 Wi s.  2d at  790- 91.   

I n t hat  case,  DeSant i s f i l ed a pr et r i al  mot i on seeki ng t o 

i nt r oduce evi dence of  t he compl ai nant ' s pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t .   I d.  at  778.   The ci r cui t  cour t  

                                                 
12 We r ej ect ed t hat  ar gument  i n DeSant i s,  155 Wi s.  2d at  

787- 88,  and si mi l ar l y do so t oday.  
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hel d an evi dent i ar y hear i ng t o det er mi ne whet her  i t  woul d admi t  

t he evi dence.   I d.  at  779.   DeSant i s pr oduced a wi t ness who had 

been t he compl ai nant ' s nei ghbor  at  her  col l ege dor mi t or y dur i ng 

t he 1985- 86 school  year .   I d.   The nei ghbor  t est i f i ed t hat  i n 

f al l  1985,  t he compl ai nant  i nf or med her  t hat  she had been r aped 

by a st r anger  out si de t he dor mi t or y.   I d.   However ,  accor di ng t o 

t he nei ghbor ,  i n spr i ng 1986,  t he compl ai nant  r ecant ed t hat  she 

had been r aped and i nst ead descr i bed t he i nci dent  as a st r anger  

put t i ng hi s ar m ar ound her .   I d.   Nei t her  t he compl ai nant  nor  

t he nei ghbor  ever  r epor t ed t he i nci dent  t o campus aut hor i t i es or  

t he pol i ce.   I d.  

¶34 At  DeSant i s ' s t r i al ,  out s i de t he j ur y ' s pr esence,  t he 

compl ai nant  deni ed ever  t el l i ng her  nei ghbor  t hat  she had been 

r aped.   I d.  at  781.   Never t hel ess,  she t est i f i ed t hat  i n 1985,  

i n f r ont  of  her  dor mi t or y,  a st r anger  put  hi s ar m ar ound her ,  

unsol i c i t ed.   I d.   Af t er  hear i ng t he compl ai nant ' s t est i mony,  

t he c i r cui t  cour t  det er mi ned t hat  DeSant i s was not  per mi t t ed t o 

i nt r oduce evi dence bef or e t he j ur y concer ni ng t he compl ai nant ' s  

pr i or  al l egat i ons of  sexual  assaul t .   I d.   As i t s gr ounds,  t he 

c i r cui t  cour t  c i t ed t he r emot eness and i r r el evancy of  t he 

evi dence.   I d.   

¶35 On appeal ,  t hi s cour t  agr eed wi t h t he c i r cui t  cour t  

and concl uded t hat ,  even accept i ng t he nei ghbor ' s t est i mony as 

t r ue,  t he compl ai nant ' s 1985 al l egat i ons of  a nonconsensual  

assaul t  coul d not  be i nt er pr et ed as unt r ut hf ul :   

Bot h [ t he nei ghbor ]  and t he compl ai nant  t est i f i ed 
t hat  t he occur r ence i n aut umn 1985 i nvol ved a 
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nonconsensual  t ouchi ng.   The compl ai nant  asser t ed she 
was f or ci bl y assaul t ed by a s t r anger  agai nst  her  wi l l .   
She never  r ecant ed t hi s asser t i on.   [ The nei ghbor ' s]  
t est i mony does not  i mpeach t he compl ai nant ' s 
cr edi bi l i t y  about  char gi ng a nonconsensual  t ouchi ng.   
No mat t er  who i s bel i eved,  t he compl ai nant ' s 1985- 86 
st at ement s can be i nt er pr et ed as t r ut hf ul  al l egat i ons 
of  a nonconsensual  assaul t .  .  .  .  

I d.  at  790- 91.  

¶36 Tur ni ng t o t he case at  i ssue,  we concl ude t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

det er mi ned t hat  t he pr of f er ed evi dence f i t s wi t hi n Wi s.  St at .  

§ 972. 11( 2) ( b) 3.   The ci r cui t  cour t  er r ed by concl udi ng t hat  a 

j ur y coul d r easonabl y f i nd t hat  Amber  made pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  agai nst  Chr i st opher .    

¶37 Fi r st ,  unl i ke t he compl ai nant  i n DeSant i s,  Amber  never  

al l egedl y made cont r adi ct or y st at ement s r egar di ng t he sexual  

assaul t  t aki ng pl ace.   The r ecor d r eveal s t hat  Amber  has never  

r ecant ed wi t h r espect  t o her  asser t i on t hat  Chr i st opher  t ouched 

her  br east s,  vagi na,  and but t ocks i n spr i ng 2005.   We not e t hat  

i n DeSant i s,  t he nei ghbor ' s t est i mony,  i f  bel i eved,  i ndi cat ed 

t hat  t he compl ai nant  ei t her  r ecant ed her  al l egat i ons or  at  l east  

vaci l l at ed wi t h r espect  t o t he t ype of  nonconsensual  assaul t  she 

al l eged.   See 155 Wi s.  2d at  779.   Despi t e t he compl ai nant ' s 

di ver gent  st at ement s r egar di ng t he al l eged assaul t ,  t hi s cour t  

concl uded t hat  sai d evi dence was i nsuf f i c i ent  t o suppor t  a 

r easonabl e f i ndi ng t hat  t he al l egat i ons wer e unt r ut hf ul .   See 

i d.  at  790- 91.   I n compar i son,  Amber  has never  r ecant ed her  

al l egat i ons agai nst  Chr i st opher .   The f act  t hat  she has never  
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r ecant ed her  al l egat i ons wei ghs agai nst  a j ur y ' s f i ndi ng t hat  

t he al l egat i ons wer e unt r ut hf ul .  

¶38 Second,  Chr i st opher ' s st at ement s t o I nvest i gat or  

Hi bbar d and hi s t est i mony at  t he evi dent i ar y hear i ng may 

act ual l y cor r obor at e,  r at her  t han di scr edi t ,  Amber ' s al l egat i ons 

t hat  he t ouched her  br east s.   Accor di ng t o t he i nci dent  r epor t ,  

Chr i st opher  st at ed t hat  whi l e r ubbi ng Amber ' s st omach,  her  shi r t  

r ode up,  and he " may have"  " bumped"  her  br east s,  and he may have 

pl aced hi s hand on her  br east  whi l e " dr i f t i ng of f  t o s l eep. "   He 

di d not  r ef ut e t hese st at ement s at  t he hear i ng and i nst ead 

t est i f i ed t hat  any t ouchi ng of  Amber ' s br east s was acci dent al ,  

done i n hi s s l eep,  or  not  of  a sexual  nat ur e.   However ,  whet her  

t he t ouchi ng was i nt ent i onal  or ,  as t he c i r cui t  cour t  st at ed,  

f or  " sexual  gr at i f i cat i on"  does not  change t he f act  t hat  

Chr i st opher  acknowl edged t hat  t he t ouchi ng may have occur r ed.   

Whet her  t he St at e can pr ove t hat  Chr i st opher  commi t t ed a sexual  

assaul t  beyond a r easonabl e doubt  and whet her  he had a val i d 

def ense t o t he al l egat i ons does not  necessar i l y  cont r ol  t he 

anal ysi s as t o Amber ' s t r ut hf ul ness.   I n ot her  wor ds,  a j ur y 

coul d r easonabl y f i nd t hat  Amber  t r ut hf ul l y al l eged t hat  she was 

sexual l y assaul t ed r egar dl ess of  whet her  f r om Chr i st opher ' s 

per spect i ve t he t ouchi ng was f or  sexual  gr at i f i cat i on.   The f act  

t hat  Chr i st opher  may have a val i d def ense does not  di ct at e a 

f i ndi ng t hat  her  al l egat i ons wer e unt r ut hf ul .   

¶39 Mor eover ,  even t hough Chr i st opher  may have 

consi st ent l y deni ed t ouchi ng her  vagi na and but t ocks,  t hat  

deni al  al one i s not  suf f i c i ent  t o suppor t  a j ur y ' s f i ndi ng t hat  
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Amber ' s al l egat i ons wer e unt r ut hf ul .   As we made cl ear  i n Moat s,  

" t he di st i nct i on as t o t ype of  assaul t  i s  i r r el evant  t o t hi s 

anal ysi s. " 13  156 Wi s.  2d at  110.   Rat her ,  t he admi ssi bi l i t y  of  

evi dence under  Wi s.  St at .  § 972. 11( 2) ( b) 3 " i s t o be r evi ewed i n 

t er ms of  occur r ence and whet her  a pr i or  al l egat i on of  t he 

gener al  occur r ence of  a sexual  assaul t  i s  l at er  r ecant ed by t he 

compl ai nant  or  pr oved t o be f al se by t he def endant . "   Moat s,  156 

Wi s.  2d at  110.   I n t hi s case,  Amber  has never  r ecant ed,  and 

Ri nger  f ai l ed t o put  f or t h evi dence f r om whi ch a c i r cui t  cour t  

coul d concl ude t hat  a j ur y coul d r easonabl y f i nd t hat  Amber ' s 

pr i or  al l egat i ons of  sexual  assaul t  wer e f al se.   Mer el y because 

Chr i st opher ' s ver si on as t o t he t ype of  t ouchi ng t hat  occur r ed 

                                                 
13 I n Moat s,  t hi s cour t  agr eed wi t h t he c i r cui t  cour t  t hat  a 

var i at i on bet ween t he compl ai nant ' s ver si on of  t he t ype of  pr i or  
sexual  assaul t  t hat  occur r ed and t he per pet r at or ' s ver si on was 
not  al one suf f i c i ent  t o demonst r at e t hat  t he pr i or  al l egat i ons 
of  sexual  assaul t  wer e unt r ut hf ul .   156 Wi s.  2d at  110- 11.   I n 
t hat  case,  t he f i ve- year - ol d compl ai nant  made pr i or  al l egat i ons 
of  sexual  assaul t  agai nst  t wo men and descr i bed t he sexual  
assaul t s as i nvol v i ng peni s t o vagi na cont act .   I d.  at  103- 04.   
However ,  t he t wo men wer e char ged wi t h and convi ct ed of  hand t o 
vagi na cont act  and or al  cont act ,  r espect i vel y.   I d.  at  106.   
Mor eover ,  one of  t he per pet r at or s speci f i cal l y deni ed engagi ng 
i n peni s t o vagi na cont act  wi t h t he chi l d compl ai nant .   I d.  at  
109.   Thi s cour t  concl uded t hat  t he c i r cui t  cour t  di d not  
er r oneousl y exer ci se i t s di scr et i on when i t  r ef used t o admi t  t he 
evi dence as pr i or  unt r ut hf ul  al l egat i ons.   I d.  at  110.   The 
ci r cui t  cour t  r ul ed,  and t hi s cour t  agr eed,  t hat  t he di st i nct i on 
as t o t he t ype of  pr i or  sexual  assaul t  t hat  occur r ed was 
i r r el evant  t o a det er mi nat i on of  whet her  t he compl ai nant ' s pr i or  
al l egat i ons wer e unt r ut hf ul .   I d.   For  pur poses of  excl udi ng t he 
evi dence under  Wi s.  St at .  972. 11( 2) ( b) 3,  what  mat t er ed was t hat  
t he t wo men admi t t ed t o havi ng pr i or  sexual  cont act  wi t h t he 
chi l d compl ai nant .   I d.  at  111.  
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di f f er s f r om Amber ' s ver si on i s not  al one enough t o suppor t  a 

j ur y ' s f i ndi ng t hat  t he al l egat i ons wer e unt r ut hf ul .  

¶40 Fi nal l y,  t he f act  t hat  Chr i st opher  was never  

pr osecut ed i n connect i on wi t h Amber ' s al l egat i ons,  i n and of  

i t sel f ,  does not  suppor t  a f i ndi ng t hat  t he al l egat i ons wer e 

unt r ut hf ul .   " Our  cases have r epeat edl y acknowl edged a 

pr osecut or ' s br oad di scr et i on i n det er mi ni ng whet her  t o char ge 

an accused. "   St at e v.  Kr ueger ,  224 Wi s.  2d 59,  67,  588 

N. W. 2d 921 ( 1999) ;  see al so St at e v.  Kenyon,  85 Wi s.  2d 36,  45,  

270 N. W. 2d 160 ( 1978)  ( descr i bi ng t he di st r i ct  at t or ney' s 

di scr et i on i n det er mi ni ng whet her  t o commence a pr osecut i on as 

" al most  l i mi t l ess" ) .   A di st r i ct  at t or ney i s char ged wi t h 

admi ni st er i ng j ust i ce,  not  obt ai ni ng convi ct i ons.   St at e v.  

Kar pi nski ,  92 Wi s.  2d 599,  607,  285 N. W. 2d 729 ( 1979) .   

Accor di ngl y,  t he di st r i ct  at t or ney i s not  r equi r ed t o pr osecut e 

al l  cases,  i ncl udi ng t hose i n whi ch i t  appear s t hat  t he l aw has 

been vi ol at ed.   I d.   I n t hi s case,  At t or ney Pakes chose not  t o 

pr osecut e Chr i st opher  despi t e her  bel i ef  t hat  t he sexual  assaul t  

occur r ed.   A di st r i ct  at t or ney' s di scr et i onar y bel i ef  t hat  she 

cannot  pr ove cer t ai n al l egat i ons beyond a r easonabl e doubt  does 

not  concl usi vel y suppor t  a det er mi nat i on t hat  t he compl ai nant ' s  

al l egat i ons wer e unt r ut hf ul .  

¶41 I n summar y,  t he c i r cui t  cour t  er r ed when i t  concl uded 

t hat  a j ur y coul d r easonabl y f i nd t hat  Amber  made pr i or  

unt r ut hf ul  al l egat i ons of  sexual  assaul t  agai nst  Chr i st opher .   

The ci r cui t  cour t  t her ef or e er r oneousl y exer ci sed i t s di scr et i on 

when i t  det er mi ned t hat  t he pr of f er ed evi dence f i t s wi t hi n Wi s.  
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St at .  § 972. 11( 2) ( b) 3.   Ri nger  f ai l ed t o br i ng f or t h evi dence 

f r om whi ch a c i r cui t  cour t  coul d concl ude t hat  a j ur y coul d 

r easonabl y f i nd t hat  Amber ' s al l egat i ons agai nst  Chr i st opher  

wer e unt r ut hf ul .   At  most ,  Ri nger ' s of f er  of  pr oof  shows t hat  

t her e wer e compet i ng ver si ons of  what  occur r ed and t hat  

Chr i st opher  may have a def ense t o t he al l egat i ons.   I n t hi s 

case,  admi t t i ng evi dence of  Amber ' s pr i or  al l egat i ons agai nst  

Chr i st opher  coul d r esul t  i n a t r i al  wi t hi n a t r i al ,  conf use t he 

i ssues as t hey r el at e t o Ri nger ' s case,  and i nvi t e t he j ur y t o 

specul at e concer ni ng Amber ' s t r ut hf ul ness and whet her  t he pr i or  

sexual  assaul t  occur r ed.   These f act s ar e s i mpl y t oo compl ex t o 

suppor t  a j ur y ' s f i ndi ng t hat  Amber  was unt r ut hf ul  wi t hout  

conduct i ng a t r i al  wi t hi n a t r i al .   The evi dence woul d not  be 

r el evant  t o whet her  Amber  made f al se al l egat i ons agai nst  Ri nger  

unl ess t he j ur y f i r st  det er mi ned t hat  Amber  made up t he 

al l egat i ons agai nst  Chr i st opher .   However ,  we have concl uded 

t hat  Ri nger  di d not  pr oduce evi dence f r om whi ch a j ur y coul d 

r easonabl y f i nd t hat  Amber ' s al l egat i ons agai nst  Chr i st opher  

wer e unt r ut hf ul .   Despi t e t he f act  t hat  t he j ur y i s i nst r uct ed 

not  t o specul at e,  see Wi s JI ——Cr i mi nal  140,  i n t hi s case,  t he 

j ur y woul d have t o specul at e i n or der  t o det er mi ne t hat  Amber  

was unt r ut hf ul .   We r ef use t o ext end § 972. 11( 2) ( b) 3 so f ar .    

¶42 Because we concl ude t hat  evi dence of  Amber ' s al l eged 

pr i or  unt r ut hf ul  al l egat i ons of  sexual  assaul t  i s  not  admi ssi bl e 

at  t r i al ,  we need not  addr ess what  f or m t he evi dence may t ake i f  

admi t t ed under  Wi s.  St at .  § 972. 11( 2) ( b) 3.  
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I V.  CONCLUSI ON 

¶43 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  gr ant ed Ri nger ' s mot i on i n 

l i mi ne,  al l owi ng hi m t o i nt r oduce at  t r i al  evi dence t hat  t he 

chi l d compl ai nant  made pr i or  al l egedl y unt r ut hf ul  al l egat i ons of  

sexual  assaul t  agai nst  her  bi ol ogi cal  f at her .   Such evi dence i s 

admi ssi bl e onl y i f  t he f ol l owi ng t hr ee cr i t er i a ar e sat i sf i ed:  

( 1)  t he pr of f er ed evi dence f i t s wi t hi n Wi s.  St at .  

§ 972. 11( 2) ( b) 3;  ( 2)  t he evi dence i s mat er i al  t o a f act  at  i ssue 

i n t he case;  and ( 3)  t he evi dence i s of  suf f i c i ent  pr obat i ve 

val ue t o out wei gh i t s i nf l ammat or y and pr ej udi c i al  nat ur e.   

DeSant i s,  155 Wi s.  2d at  785.   I n t hi s case,  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  det er mi ned t hat  t he 

pr of f er ed evi dence f i t s wi t hi n § 972. 11( 2) ( b) 3.   The ci r cui t  

cour t  er r ed by concl udi ng t hat  a j ur y coul d r easonabl y f i nd t hat  

t he compl ai nant  made pr i or  unt r ut hf ul  al l egat i ons of  sexual  

assaul t  agai nst  her  bi ol ogi cal  f at her .   Because we concl ude t hat  

evi dence of  t he chi l d compl ai nant ' s al l eged pr i or  unt r ut hf ul  

al l egat i ons of  sexual  assaul t  i s  not  admi ssi bl e at  t r i al ,  we 

need not  addr ess what  f or m t he evi dence may t ake i f  admi t t ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on.   I  wr i t e separ at el y t o expl ai n what  t he 

second i ssue i s i n t he pr esent  case.    

¶45 The second i ssue i s descr i bed by t he maj or i t y opi ni on 

i n ¶2 as " what  f or m t he evi dence may t ake at  t r i al . "   The 

par t i es f r ame t hi s i ssue as f ol l ows:   Di d t he c i r cui t  cour t  

er r oneousl y exer ci se i t s di scr et i on i n concl udi ng t hat  t he 

pur por t ed f al se pr i or  accusat i on coul d be pr oven at  Ri nger ' s 

t r i al  by ext r i nsi c evi dence? 

¶46 The ci r cui t  cour t  hel d t hat  ext r i nsi c evi dence coul d 

be i nt r oduced.   The St at e ar gued i n t he cour t  of  appeal s and 

her e t hat  ext r i nsi c evi dence i s bar r ed by St at e v.  Rognr ud,  156 

Wi s.  2d 783,  457 N. W. 2d 573 ( Ct .  App.  1990) .   The cour t  of  

appeal s concl uded t hat  t he St at e had wai ved t he i ssue of  t he use 

of  ext r i nsi c evi dence t o pr ove pr i or  f al se accusat i ons by 

f ai l i ng t o addr ess t he mer i t s of  t he i ssue at  t he c i r cui t  cour t .  

¶47 Nei t her  t he maj or i t y opi ni on nor  I  addr ess t hi s i ssue.    
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