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REVI EW of a decision of the Court of Appeals. Reversed.

1 ANNETTE KI NGSLAND Z| EGLER, J. This is a review of an
unpubl i shed per curiam decision of the court of appeals® that
affirmed an order in limne by the Barron County Circuit Court,
Timothy M Doyl e, Judge. Jim H Ringer (R nger) was charged
with repeated sexual assault of a child in violation of Ws.

Stat. § 948.025(1)(ar) (2005-06).°2 The circuit court granted

! State v. Ringer, No. 2008AP652-CR, unpublished slip op.
(Ws. C. App. June 18, 2009).

2 Wsconsin Stat. § 948.025 (2005-06), "Engaging in repeated
acts of sexual assault of the sane child," provides:
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Ringer's notion in limne, allowng him to introduce at trial
evidence that the child conplainant nade prior allegedly
untruthful allegations of sexual assault against her biological
father, Christopher H (Christopher). On appeal, the State
argues that the «circuit court erroneously exercised its
di scretion when it deened the evidence adm ssible. W agree and

therefore reverse the court of appeals' decision.

(1) Whoever commits 3 or nore violations under
S. 948.02(1) or (2) within a specified period of tine
involving the sane child is guilty of:

(ar) A Cass B felony if fewer than 3 of the
violations were violations of s. 948.02(1)(a) but at
| east 3 of the violations were violations of
s. 948.02(1)(a) or (b).

The relevant provisions of Ws. Stat. § 948.02 (2005-06),
"Sexual assault of a child," are as foll ows:

(1) First Degree Sexual Assault. Woever has
sexual contact or sexual intercourse with a person who
has not attained the age of 13 years is guilty of one
of the foll ow ng:

(a) If the sexual contact or sexual intercourse
resulted in great bodily harmto the person, a Cass A
f el ony.

(b) If the sexual contact or sexual intercourse
did not result in great bodily harm to the person, a
Cl ass B fel ony.

W sconsin Stat. 88 948.02(1) and 948.025(1) (2005-06) were
repealed and recreated by 2007 Ws. Act 80, 88 12 and 13
(codified as anended at Ws. Stat. 88 948.02(1) and 948.025(1)
(2007-08)). 2007 Ws. Act 80 took effect WMarch 27, 2008.
Ri nger was charged on May 10, 2007, and is therefore subject to
t he 2005-06 version of the statutes.
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12 This case presents the following issues: (1) whether
the circuit court erroneously exercised its discretion when it
granted Ringer's notion in limne, allowng himto introduce at
trial evidence that the child conplainant made prior allegedly
untruthful allegations of sexual assault against her biological
father, and if not, (2) what form the evidence may take at
trial.

13 W conclude that the «circuit court erroneously
exercised its discretion when it granted Ringer's notion in
l[imne, allowwng him to introduce at trial evidence that the
child conplainant nade prior allegedly untruthful allegations of
sexual assault against her biological father. Such evidence is
adm ssible only if the followng three criteria are satisfied:
(1) t he proffered evi dence fits wi thin Ws. Stat.
§ 972.11(2)(b)3 (2007-08);% (2) the evidence is material to a
fact at issue in the case; and (3) the evidence is of sufficient
probative value to outweigh its inflanmmatory and prejudicial

nat ur e. State v. DeSantis, 155 Ws. 2d 774, 785, 456 N . W2d 600

(1990) . In this case, the circuit court erroneously exercised
its discretion when it determned that the proffered evidence
fits within § 972.11(2)(b)3.* The circuit court erred by

concl uding that a jury could reasonably find that the

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.

4 Because we conclude that the first criterion is not
satisfied, we need not discuss the other two. See State v.
Mbats, 156 Ws. 2d 74, 110, 457 N.W2d 299 (1990).
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conpl ai nant made prior untruthful allegations of sexual assault
agai nst her biological father. Because we conclude that
evidence of the child conplainant's alleged prior untruthful
al l egations of sexual assault is not admssible at trial, we
need not address what formthe evidence may take if admtted.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 On May 10, 2007, Ringer was charged with repeated
sexual assault of a child. The State alleged that between
Septenber 2006 and My 6, 2007, Ringer repeatedly sexually
assaulted twelve-year-old Anber, his then adopted daughter.?®
According to the conplaint, the assaults occurred at |east
weekly and consisted of touching Anber's vaginal area and the
ni pple area of her breasts both over and under her clothing,
"“hunpi ng" against her, placing his finger inside her vagina,
pushing her hand onto his penis both over and wunder his
clothing, and attenpting to put his penis inside her nouth. The
circuit court found probable cause that Ringer conmtted a
fel ony, and he was bound over for trial.

15 On October 10, 2007, R nger filed a motion in |imne
seeking, inter alia, to admt evidence at the jury trial of
Anmber's alleged prior untruthful allegations of sexual assault
agai nst her Dbiological father, Christopher, pursuant to Ws.

Stat. § 972.11(2)(b)3.° Ringer argued that under the

® The record indicates that Ringer has since voluntarily
termnated his parental rights to Anber. So too has Anber's
bi ol ogi cal not her, Rebecca.

® Wsconsin Stat. § 972.11 provides, in relevant part:

4
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adm ssibility standard set forth in DeSantis, the circuit court
could conclude from the proffered evidence that a reasonable
person could infer that Anber made prior untruthful allegations
of sexual assault against Christopher.

16 The circuit court requested that counsel submt to the
court "an agreed upon packet containing all records and reports
in any way describing allegations of sexual abuse or sexual
assault made by [Anber] at any tine against any individual."
Anmong those records was an incident report by the Rusk County
Sheriff's Departnment, dated My 2, 2005. Anmber and her
bi ol ogi cal nother, Rebecca, reported to the sheriff's departnent

that Christopher touched Anmber's breasts, vagina, and buttocks

(2)(a) In this subsection, "sexual conduct" neans
any conduct or behavior relating to sexual activities

of the conplaining witness, including but not Iimted
to prior experience of sexual intercourse or sexual
contact, use of contraceptives, living arrangenent and
life-style.

(b) If the defendant is accused of a crinme under
S. 940.225, 948.02, 948.025, 948.05, 948.051, 948. 06,
948. 085, or 948.095, or wunder s. 940.302(2), if the
court finds that the crine was sexually notivated, as
defined in s. 980.01(5), any evidence concerning the
conplaining witness's prior sexual conduct or opinions
of the witness's prior sexual conduct and reputation
as to prior sexual conduct shall not be admtted into
evidence during the course of the hearing or trial
nor shall any reference to such conduct be nade in the
presence of the jury, except the follow ng, subject to
s. 971.31(11):

(3) Evidence of prior untruthful allegations of
sexual assault made by the conpl ai ni ng witness.
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over the weekends of April 16 through April 17, 2005, and Apri
23 through April 24, 2005. Subj ect to her biological parents’
then joint custody arrangenent, Anber spent those weekends wth
Christopher at his brother's house. Anber reported that she
went to sleep in Christopher's bed, and he thereafter clinbed
into bed with her and began to touch her breasts, vagina, and
"behi nd" underneath her cl ot hi ng. As indicated by the incident
report, "Anmber stated that [Christopher] never touched her wth
his penis nor did he ever insert anything into her vagina or
buttocks. She said that he noved his fingers around."”

17 On May 2, 2005, | nvesti gat or Davi d Hi bbard
(I'nvestigator Hi bbard) of the Rusk County Sheriff's Departnent
interviewed Christopher regarding Anber's report. The interview
was docunented in a separate incident report, dated May 3, 2005.
Chri stopher acknowl edged that Anber stayed at his brother's
house over the indicated weekends and that he and Anber slept in
the sane bed on the nights of April 16 and April 17, 2005.
According to the incident report, Christopher stated that he
rubbed Anber's stomach area over her clothing "for about ten to

fifteen mnutes" while she was sl eeping:

Chri stopher went on to say that while he was rubbing
Amber's stomach, Anber's shirt rode up towards her
breasts and then the tips of his fingers "may have"
"bunped" the bottom portion of her breasts. However,
Chri stopher said that although he may have touched her
breast, he did not renenber it happening. . . . Then
Chri stopher was asked iif he touched her Dbreast
intentionally or if it was an accident, and he
imediately clained it was an "accident". As the
i nterview continued, Christopher also said that he nay
have placed his hand on Anber's breast just as he was

6
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"drifting off to sleep". But, again Christopher
stated he did not "recall"” this happening. Then
Chri stopher said, "I'm not saying it did happen and
|"mnot saying it didn't happen", but "I do not know'.

Christopher later indicated that he did not touch Anber's
breasts, but he did touch the bottom portion of her bra. He
deni ed touchi ng Anber's vagi nal area and her buttocks.

18 Chri st opher al so provi ded a voluntary witten
statenent to the Rusk County Sheriff's Departnent, which was
signed and dated My 2, 2005. Chri stopher wote, "I don't
recall touching my daughter's breast or vagina but while rubbing
her stomach may have bunped the bottom of her bra if [sic] | did
touch her breast it was not in a sexual way."

19 The sheriff's departnent referred the nmatter to the
Rusk County District Attorney's office, but the district
attorney, Kathleen A Pakes (Attorney Pakes), declined to
prosecute Chri stopher. As stated in her affidavit filed wth
the circuit court on Cctober 23, 2007, Attorney Pakes had "no
reason to believe [Anber] was |ying about the assault” and was
"unaware of any finding that [she] lied." Nevert hel ess,
Attorney Pakes declined to prosecute because she "had no
corroborating facts, ci rcunst ances, physi cal evi dence, or
wi tnesses” and accordingly could not rebut an allegation at
trial that Anmber was |ying. Attorney Pakes concluded, "Do |
think it happened? Yes. Did | think I could prove it? No.

Thus, this case was treated as a no process."”
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110 Beginning on January 4, 2008, and continuing on
January 24, 2008,7 the circuit court held an evidentiary hearing
on Ringer's notion in [|imne. The court determ ned that
pursuant to DeSantis, in order for Ringer to introduce at tria
evidence of Anber's alleged prior wuntruthful allegations of
sexual assault, he had to nmake a showng to the court of
"sufficient evidence to support a reasonable person's finding

that [Anber] made prior untruthful allegations."?

" Christopher and his brother, Richard H (Richard), failed
to appear at the hearing on January 4, 2008, in violation of
subpoenas served upon them by R nger's counsel. Christopher and
Richard were therefore held in wllful contenpt of court, the
purging of which was subject to their appearance at the
rescheduled hearing on January 24, 2008. Chri stopher and
Ri chard so appeared, and the hearing was conti nued.

8 The record reveal s some back-and-forth between the circuit
court and Ringer's counsel regarding the defendant's burden of
proof under State v. DeSantis, 155 Ws. 2d 774, 456 N W2d 600
(1990):

Attorney Norine [counsel on behalf of Ringer]:
[JJust to address the standard . . . [we have a
degree of proof that would allow a reasonable person
to infer that false allegations have been nmade, and
there are two things 1'd like to say about that
standard, because | don't think—

The Court: Excuse ne, M. Norine, | think it's
stronger than an inference, | think it's a finding.

Attorney Norine: A finding, yes.

The Court: Inferences are pretty vague things,
but this Jlanguage |I'm looking at [in DeSantis]
indicates | need to find that a reasonable person
could find that a prior wuntruthful allegation was
made.

Attorney Norine: | may be quoting it wong, but I
seem to renmenber it as being—Your Honor nmeking a

8
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11 Ringer <called both Christopher and his brother,

Richard, to testify.?® Chri stopher testified that he never

engaged in any sexual contact or touching wth Anber. He
acknow edged physi cal cont act W th her, consi sting of
"[t]ickling, westling, just basically goofing around," but

mai ntai ned that such contact was never of a sexual nature.
Chri stopher conceded sleeping in the sane bed with Anber but
"[o]nly if she got scared or whatever and cane and clinbed in
while [he] was sleeping.” When questioned at the evidentiary
hearing regarding the statenents he nmde to |Investigator

Hi bbard, Christopher offered the follow ng testinony:

Q [Attorney Norine, counsel on behalf of R nger]:
You said, for exanple, "I did touch her breast. It
was not in a sexual way." Do you renenber making that
st at enent ?

A [Christopher]: | couldn't tell you what all I
put in ny statenent because | don't recall, but
offhand, I'msure it's sonething to that extent.

Q Al right. And did you say at sone point
sonething to the effect of "I mght have done it and I
m ght not have done it," sonething to that effect?

finding that a reasonable person could infer. Now i f
I"mwong, | will certainly stand corrected .

® Bonnie Kurtz, who provided foster care services to Amber

in 1999, also testified at the hearing. Kurtz's testinony
related to allegations Anber made in My 1999 concerning male
foster children who "did sex" wth her. Ringer originally

argued that those allegations also constituted prior untruthful
al l egations of sexual assault under Ws. Stat. § 972.11(2)(b)3.
However, he abandoned that argunment in the circuit court and
i nstead focused only on Anber's allegations agai nst Christopher

The 1999 allegations are therefore not at issue on appeal.
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A: VWhat | renenber saying is that if | didit, I
had done it in nmy sleep and wasn't aware of it.

12 On cross-exam nation, Christopher recalled sleeping in
the sane bed as Anber on the evenings of April 16 and April 17
2005. He also renenbered telling Investigator Hi bbard
"sonething to [the] effect” of the fact that he rubbed Anber's
stomach area over her clothing while she was sleeping. Wile he
specifically recalled telling the investigator that he nay have
bunped the bottom portion of Anber's bra, as opposed to her

breast, he did not refute the latter:

Q [Attorney Babbitt, counsel on behalf of the
State]: Did you tell the officer that you may have
touched her breast, but you did not renenber it
happeni ng?

A [Christopher]: | would say that would be a true
st at enent .

Q Do you renenber telling the officer that if
you had touched her breast intentionally or if it was
an accident, you had said it was an accident?

Ar | said it would have been an accident because
| woul d never touch her breasts intentionally.

Q Do you recall telling the officer, quote, |I'm
not saying it did happen, and I'mnot saying it didn't
happen, closed quote, but, quote, | do not know,

cl osed quot ed?

A: | remenber saying that if it happened it would
have been in ny sl eep.

On redirect, Christopher clarified that "[a]ny touching of
[ Amber ' s] private parts was purely acci dent al , never

intentional."

10
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13 Christopher's brother, Richard, also testified at the
evidentiary hearing. By the tinme of the hearing, Christopher
had lived with Richard for four or five years, and it was at
Richard's house that Christopher allegedly sexually assaulted
Anber . Richard testified that he never observed what he would
consi der inproper sexual contact between Christopher and Anber
and never noticed anything about Anmber's behavior or deneanor
that would give rise to such a suspicion. While he had no
recoll ection of Christopher and Anber sleeping together in the
same bed in spring of 2005 he did acknow edge that "[w] hen
Anmber was younger if she had nightmares she'd go in and |ay down
wi th her dad because she was scared."

14 In addition, R nger filed with the court a portion of
Anber's purported nedical record, which indicated that on
Septenber 12, 2005, she "denie[d] sexual activity" to her
physi ci an.

15 The State argued that Ringer failed to bring forth
sufficient evidence to support a reasonable person's finding
that Anmber nmade prior untruthful allegations of sexual assault
agai nst Chri stopher. Because Christopher admtted that he may
have touched Anmber in an intimte area, claimng that any such
touching was accidental, the State contended that his testinony
actually confirmed Anber's allegations that Christopher touched
her in a sexual manner.

116 The circuit court found that based on the testinony,
"a reasonable person could infer that the prior allegations
concerning Christopher [] were untruthful” and therefore

11
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determined that R nger was entitled to introduce at trial
evidence of Anber's alleged prior wuntruthful allegations of
sexual assault against Christopher.!® The court arrived at its
determ nation based upon the conpeting inferences raised by
Anmber' s statenents to t he sheriff's depart nent ver sus
Chri stopher's statenments to Investigator H bbard and his
testinony at the hearing.

17 On one hand, the court acknow edged that Anmber accused
Chri stopher of touching her breasts, vagina, and buttocks. On
the other hand, the court found that Christopher denied engagi ng
in any intentional sexual contact or touching wth Anber, both
in the interview with the investigator and at the hearing.
Wil e recognizing that Christopher "admt[ted] that he may have
had incidental or accidental contact with his daughter's breast
or bra," the court noted that he "denie[d] touching her breast
or bra for any purpose of sexual gratification" and was not

charged in connection with the incident.?!?

¥ 1n its oral ruling, the circuit court did not nake clear
what type of evidence Ringer was permtted to introduce at
trial, stating, "The form of that evidence, | guess | don't know
at this point." Ri nger's counsel acknow edged that as an
"entire other open question" and indicated that R nger would
argue that he is entitled to introduce extrinsic evidence to
prove the wuntruthfulness of Anber's allegations—specifically
the witnesses who testified at the hearing and "whatever other
evidence [he] <can produce on the question.™ The court
responded, "Well | think you're entitled to do that."

1 The circuit court noted that Attorney Pakes averred in
her affidavit that she thought Christopher commtted the sexua
assault, but the court determned "that isn't worth nmuch”

12
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118 Beyond those conpeting inferences, even the circuit
court could not conclude "with any certainty" that Anber's

al | egati ons agai nst Christopher were untruthful:

The bottomline is, | can't conclude or find with
any certai nty—we know the allegation was nade, but |
can't find that it was truthful or untruthful with any

degree of certainty. Is there an inference that the
all egations were untruthful? Yeah, there is an
i nference. That inference 1is supported by the

statenments nmade by Christopher [] to both Investigator
Hi bbard and his sworn testinony here today.

119 On February 4, 2008, the <circuit court 1issued a
witten order, finding t hat pur suant to W s. Stat.
8§ 972.11(2)(b)3, "a reasonable person could reasonably infer
that [Anber] made prior untruthful allegations of sexual assault
agai nst [ Christopher]." The court further found that the
proffered evidence of the alleged prior untruthful allegations
was material to a fact in issue in Ringer's case and that its
probative val ue outweighed its prejudicial effect. Accordingly,
the court ordered that Ringer was allowed to introduce at tria
evi dence of Anmber's alleged prior untruthful allegations against

Chri st opher.

Prosecutors make those decisions all day long every
day and they decide to charge cases they think they
have sonme prospect of prevailing on, and for today's
purposes, it just doesn't mnmean nuch what [Attorney]
Pakes thinks or feels about the ultimate guilt of this
gentl eman because he was never charged and he was
never tried and he was never convi ct ed.

The court also discounted the significance of Anber's
nmedi cal record and Ri chard's testinony.

13
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120 The State filed an interlocutory appeal, arguing that
the <circuit ~court erroneously exercised its discretion by
permtting Ringer to introduce such evidence. The State also
argued that, even if Ringer prevailed on that threshold issue,
the circuit court erred by not limting the form of the evidence

to cross-exam nation of Anber pursuant to State v. Rognrud, 156

Ws. 2d 783, 457 N.W2d 573 (Ct. App. 1990).

21 On June 18, 2009, in a per curiam decision, the court
of appeals affirned the circuit court's order in limne. State
v. Ringer, No. 2008AP652-CR, unpublished slip op. (Ws. C. App.
June 18, 2009). Applying the three-part test set forth in
DeSantis, the court of appeals concluded that the circuit court
appropriately exercised its discretion in allowng Ringer to
introduce at trial evidence of Anber's alleged prior untruthfu
al l egations of sexual assault against Christopher. Id., 915.
First, the court of appeals concluded that the circuit court
properly determ ned that the proffered evidence fits within Ws.
Stat. § 972.11(2)(b)3. Accepting Christopher's testinony as
true, the court of appeals found "a reasonable basis to infer
[ Anber] falsely accused him of touching her vagina and buttocks
and that [Christopher] did not intentionally touch [Anber's]
breasts for any inproper purpose.” Id. Second, the court of
appeal s concluded that the circuit court properly exercised its
discretion in determning that the evidence was material to
Ringer's defense. 1d., 916. The court of appeals reasoned that
t he record shows fact ual simlarities between  Anber's
al | egations against Christopher and those against Ringer, and

14
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the two allegations were close enough in time to avoid
dimnishing their material conparability. 1d. Third, the court
of appeals concluded that the circuit court reasonabl y
determined that the evidence of the alleged untruthful
al l egations against Christopher was sufficiently probative to
outweigh its prejudicial effect. ld., 118. The court of
appeals stated that Anmber's alleged "[p]rior unt r ut hf ul
accusations of a simlar nature made a year and a half earlier
against her biological father could be a crucial factor in
determning credibility and presenting a defense.” |1d.

22 In addition, the court of appeals concluded that the
State forfeited its argunent that the circuit court erred by not
l[imting the nmethod by which Ringer could inquire into the prior
allegations at trial. Id., 120 ("We do not generally consider
issues raised for the first tinme on appeal .").

23 The State petitioned this court for review, which we
granted on Septenber 24, 20009. W now reverse the court of
appeal s' deci sion.

1. STANDARD OF REVI EW
24 The adm ssion of evidence is subject to the circuit

court's discretion. State v. Jackson, 216 Ws. 2d 646, 655, 575

N.W2d 475 (1998). W will not disturb the circuit court's
decision to admt evidence wunless the ~court erroneously
exercised its discretion. DeSantis, 155 Ws. 2d at 777 n.1. |If
our review of the record indicates that the circuit court
applied the wong legal standard in the exercise of its
discretion or that the facts of record fail to support the

15
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circuit court's decision, the ~circuit court erroneously
exercised its discretion. Id.; see also Jackson, 216 Ws. 2d at
655. In this case, we conclude that the <circuit court

erroneously exercised its discretion because the record does not
support its conclusion that a jury could reasonably find that
Anmber made prior untruthful allegations of sexual assault.
[11. ANALYSI S
25 Wsconsin's rape shield law, Ws. Stat. § 972.11
generally prohibits the introduction of any evidence of the
conplainant's prior sexual conduct "regardless of the purpose.”

8§ 972.11(2)(c); see also State v. Pulizzano, 155 Ws. 2d 633,

643-44, 456 N.W2d 325 (1990); 7 Daniel D. Blinka, Wsconsin
Practice Series: Wsconsin Evidence § 420.4, at 283 (3d ed.

2008). The rape shield |l aw was enacted "'to counteract outdated
beliefs that a conplainant's sexual past could shed light on the
truthfulness of the sexual assault allegations.'" State v.
Carter, 2010 W 40, 139, __ Ws. 2d __, 782 N.W2d 695 (quoting
State v. Dunlap, 2002 W 19, 9119, 250 Ws. 2d 466, 640

N.W2d 112). The law reflects the legislature' s determnation

that evidence of a conplainant's prior sexual conduct is largely

irrelevant "or, if relevant, substantially outweighed by its
prejudicial effect.” Pul i zzano, 155 Ws. 2d at 644; see also
Carter, _ Ws. 2d _, 939; DeSantis, 155 Ws. 2d at 784-85.

Section 972.11's broad evidentiary prohibition is subject to
three statutory exceptions, which "enconpass those I|limted
factual scenarios in which the legislature has determ ned that
evidence of a conplainant's sexual history may be sufficiently

16
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probative of a material issue to overcone the prejudicial nature
of such evidence." Jackson, 216 Ws. 2d at 657-58; see
8§ 972.11(2)(b)1-3. This case concerns the application of the
third exception: "[e]vidence of prior untruthful allegations of
sexual assaul t made by t he conpl ai ni ng W t ness. "
§ 972.11(2)(b)3.

126 A defendant nmay introduce at trial evidence of the
conplainant's alleged prior wuntruthful allegations of sexual
assault "only after close judicial scrutiny.” DeSantis, 155

Ws. 2d at 785; see also Jackson, 216 Ws. 2d at 658 ("[Merely

offering proof of the general type described in a particular
exception is not enough to defeat the rape shield statute.").
Adm ssion of the evidence is subject to Ws. Stat. § 971.31(11),
see Ws. Stat. 8§ 972.11(2)(b), which requires that the circuit
court first determne that the evidence is "material to a fact
at issue" in the underlying case and "of sufficient probative
value to outweigh its inflammatory and prejudicial nature."”

127 Accordingly, pursuant to the test set forth in
DeSantis, evidence of the conplainant's alleged prior untruthfu
al l egations of sexual assault is admssible only if the circuit
court first makes three determnations: (1) the proffered
evidence fits wthin Ws. Stat. § 972.11(2)(b)3; (2) the
evidence is material to a fact at issue in the case; and (3) the
evidence is of sufficient probative value to outweigh its
i nflammatory and prejudicial nature. 155 Ws. 2d at 785.

128 In this case, we conclude that the circuit court
erroneously exercised its discretion when it determ ned that the

17
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proffered evidence of Anber's alleged prior unt r ut hf ul
al | egati ons of sexual assaul t fits wthin Ws. St at .
8§ 972.11(2)(b)3. Ringer's failure to satisfy his burden of
production under 8§ 972.11(2)(b)3 is dispositive of our analysis;
thus, we need not further discuss the other two criteria. See

State v. Mats, 156 Ws. 2d 74, 110, 457 N.W2d 299 (1990) ("If

the defendant fails to neet this burden, the circuit court nust
conclude that the evidence is inadm ssible under the statute and
the analysis ends."); DeSantis, 155 Ws. 2d at 788 ("If the
evi dence does not neet this basic threshold, the circuit court
must conclude that the evidence does not cone wthin the
exception provided by sec. 972.11(2)(b)3."). W therefore

address only the first of the DeSantis three-part test.

A. Wiether the Proffered Evidence Fits
Wthin Ws. Stat. 8§ 972.11(2)(b)3

129 Before admtting evidence of the conplainant's alleged
prior untruthful allegations of sexual assault, the circuit
court nust first determ ne whether the evidence fits within Ws.
Stat. § 972.11(2)(b)3; that 1is, whether the defendant has
established a sufficient factual basis for allowing the jury to
hear the evidence. DeSantis, 155 Ws. 2d at 786. As a
prelimnary matter, we wll clarify the defendant's burden of
production under the first part of the DeSantis test.

130 In DeSantis, this court concluded that "the defendant
shoul d produce evidence at the pre-trial hearing sufficient to

support a reasonable person's finding that the conplai nant nade

prior untruthful allegations.” [|d. at 787-88 (enphasis added).
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The circuit court nmust make a prelimnary finding based upon the

defendant's offer of proof that "the jury could reasonably find

that the conplainant nmade prior untruthful allegations.” 1d. at
788 (enphasi s added).

131 The DeSantis court continued: "In other words, in
order to admt evidence of untruthful prior allegations of
sexual assault, a circuit court nust be able to conclude from

the proffered evidence that a reasonable person could reasonably

infer that the conplainant made prior untruthful allegations of

sexual assault.” Id. (enphasis added). W recognize the
| anguage inconsistency of "find" and "infer" and appreciate the
confusion that may arise therefrom We therefore clarify that
in order to admt evidence of alleged prior untruthful
al l egations of sexual assault under Ws. Stat. § 972.11(2)(b)3,
the circuit court mnust first conclude from the proffered
evidence that a jury could reasonably find that the conpl ai nant
made prior untruthful allegations of sexual assault.

132 We arrive at that determination by examning Ws.
Stat. 8 901.04, which governs prelimnary questions concerning
the adm ssibility of evidence and cross-references Ws. Stat.

§ 972.11(2). Wsconsin Stat. 8§ 901.04(1) provides: "Prelimnary

guestions concerning . . . the admssibility of evidence shall
be det er m ned by t he j udge, subj ect to sub. (2)
and . . . [8] 972.11(2)." W sconsin St at . § 901.04(2)

recogni zes the doctrine of <conditional relevancy; that is,
"[w] hen the relevancy of evidence depends upon the fulfillnent
of a condition of fact, the judge shall admt it upon, or
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subject to, the introduction of evidence sufficient to support a
finding of the fulfillment of the condition.” (Enphasis added.)
In other words, "[t]he judge decides whether there is (or wll

be) sufficient evidence of the condition; the jury determ nes
ultimately whether the condition exists.” Bl i nka, supra
8§ 104.2, at 35. DeSantis applies the conditional relevancy
anal ysis of 8§ 901.04(2). See 155 Ws. 2d at 786 n.5; Blinka

supra 8§ 104.2, at 35 n.5; § 420.4, at 288. Under the
adm ssibility standard set forth in DeSantis, the issue is not
whether the judge is convinced by a preponderance of the
evidence that the conplainant nade prior untruthful allegations
of sexual assault.!® Rather, the judge determ nes whether a
jury, acting reasonably, could find that it is nore likely than
not that the conplainant nmade prior wuntruthful allegations of
sexual assault. See Blinka, supra § 104.2, at 35.

133 For exanple, in DeSantis, this court concluded that
the circuit court appropriately exercised its discretion when it
excl uded evidence of the conplainant's alleged prior untruthful
al l egations of sexual assault because, based on the pre-trial
testinony, a reasonable jury could not find that the conpl ai nant
made prior untruthful allegations. See 155 Ws. 2d at 790-91
In that case, DeSantis filed a pretrial notion seeking to
introduce evidence of the conplainant's prior untruthful

al l egations of sexual assault. ld. at 778. The circuit court

12 W rejected that argument in DeSantis, 155 Ws. 2d at
787-88, and simlarly do so today.
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held an evidentiary hearing to determ ne whether it would admt
the evidence. |Id. at 779. DeSantis produced a w tness who had
been the conplainant's neighbor at her college dormtory during
the 1985-86 school year. Id. The neighbor testified that in
fall 1985, the conplainant infornmed her that she had been raped
by a stranger outside the dormtory. |d. However, according to
t he neighbor, in spring 1986, the conpl ainant recanted that she
had been raped and instead described the incident as a stranger
putting his arm around her. Id. Neither the conplainant nor
t he nei ghbor ever reported the incident to canpus authorities or
the police. 1d.

134 At DeSantis's trial, outside the jury's presence, the
conpl ai nant denied ever telling her neighbor that she had been
raped. Id. at 781. Nevert hel ess, she testified that in 1985,
in front of her dormtory, a stranger put his arm around her,
unsolicited. Id. After hearing the conplainant's testinony,
the circuit court determned that DeSantis was not permtted to
i ntroduce evidence before the jury concerning the conplainant's
prior allegations of sexual assault. Id. As its grounds, the
circuit court <cited the renoteness and irrelevancy of the
evi dence. 1d.

135 On appeal, this court agreed with the circuit court
and concluded that, even accepting the neighbor's testinony as
true, the conplainant's 1985 allegations of a nonconsensual

assault could not be interpreted as untruthful:

Both [the neighbor] and the conplainant testified
t hat the occurrence in autum 1985 involved a
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nonconsensual touching. The conpl ai nant asserted she
was forcibly assaulted by a stranger against her wll.
She never recanted this assertion. [ The nei ghbor' s]
t esti nony does not i npeach t he conpl ainant's
credibility about charging a nonconsensual touching.
No matter who is believed, the conplainant's 1985-86
statenents can be interpreted as truthful allegations
of a nonconsensual assault.

1d. at 790-91.

136 Turning to the case at issue, we conclude that the
circuit court erroneously exercised its discretion when it
determned that the proffered evidence fits within Ws. Stat.
8§ 972.11(2)(b)3. The circuit court erred by concluding that a
jury could reasonably find that Anber made prior untruthful
al | egations of sexual assault agai nst Christopher.

137 First, unlike the conplainant in DeSantis, Anber never
allegedly made contradictory statenents regarding the sexual
assault taking place. The record reveals that Anmber has never
recanted with respect to her assertion that Christopher touched
her breasts, vagina, and buttocks in spring 2005. W note that
in DeSantis, the neighbor's testinony, if believed, indicated
that the conplainant either recanted her allegations or at |east
vacillated with respect to the type of nonconsensual assault she
al | eged. See 155 Ws. 2d at 779. Despite the conplainant's
di vergent statenents regarding the alleged assault, this court

concluded that said evidence was insufficient to support a

reasonable finding that the allegations were untruthful. See
id. at 790-91. In conparison, Anber has never recanted her
al | egations agai nst Christopher. The fact that she has never
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recanted her allegations weighs against a jury's finding that
the all egati ons were untruthful

138 Second, Christopher's statenents to Investigator
H bbard and his testinony at the evidentiary hearing may
actually corroborate, rather than discredit, Anber's allegations
that he touched her breasts. According to the incident report,
Chri stopher stated that while rubbing Anber's stonmach, her shirt
rode up, and he "may have" "bunped" her breasts, and he may have
pl aced his hand on her breast while "drifting off to sleep.” He
did not refute these statenents at the hearing and instead
testified that any touching of Anmber's breasts was accidental
done in his sleep, or not of a sexual nature. However, whet her
the touching was intentional or, as the circuit court stated
for "sexual gratification" does not change the fact that
Chri stopher acknow edged that the touching may have occurred.
Whet her the State can prove that Christopher commtted a sexua
assault beyond a reasonable doubt and whether he had a valid
defense to the allegations does not necessarily control the
analysis as to Anber's truthful ness. In other words, a jury
could reasonably find that Anmber truthfully alleged that she was
sexually assaulted regardless of whether from Christopher's
perspective the touching was for sexual gratification. The fact
that Christopher may have a valid defense does not dictate a
finding that her allegations were untruthful.

139 Moreover, even t hough Chri st opher may have
consistently denied touching her vagina and buttocks, that
denial alone is not sufficient to support a jury's finding that
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Anber's allegations were untruthful. As we nmade clear in Mats,
"the distinction as to type of assault is irrelevant to this
analysis."®® 156 Ws. 2d at 110. Rather, the admissibility of
evi dence under Ws. Stat. 8§ 972.11(2)(b)3 "is to be reviewed in
terms of occurrence and whether a prior allegation of the
general occurrence of a sexual assault is later recanted by the
conpl ai nant or proved to be false by the defendant." Mats, 156
Ws. 2d at 110. In this case, Anber has never recanted, and
Ringer failed to put forth evidence from which a circuit court
could conclude that a jury could reasonably find that Anber's
prior allegations of sexual assault were false. Merely because

Chri stopher's version as to the type of touching that occurred

13 1n Moats, this court agreed with the circuit court that a
vari ati on between the conplainant's version of the type of prior
sexual assault that occurred and the perpetrator's version was
not alone sufficient to denonstrate that the prior allegations
of sexual assault were untruthful. 156 Ws. 2d at 110-11. In
that case, the five-year-old conplainant nmade prior allegations
of sexual assault against two nen and described the sexual
assaults as involving penis to vagina contact. Id. at 103-04.
However, the two nen were charged with and convicted of hand to
vagi na contact and oral contact, respectively. Id. at 106.
Moreover, one of the perpetrators specifically denied engaging
in penis to vagina contact with the child conplainant. 1d. at
109. This court concluded that the circuit court did not
erroneously exercise its discretion when it refused to admt the
evidence as prior untruthful allegations. Id. at 110. The
circuit court ruled, and this court agreed, that the distinction
as to the type of prior sexual assault that occurred was
irrelevant to a determ nation of whether the conplainant's prior
allegations were untruthful. I1d. For purposes of excluding the
evi dence under Ws. Stat. 972.11(2)(b)3, what mattered was that
the two nmen adnmitted to having prior sexual contact with the
child conplainant. 1d. at 111
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differs from Anber's version is not alone enough to support a
jury's finding that the allegations were untruthful

140 Finally, t he f act t hat Chri st opher was never
prosecuted in connection with Anber's allegations, in and of
itself, does not support a finding that the allegations were
unt r ut hf ul . "Qur cases have repeatedly acknow edged a
prosecutor's broad discretion in determning whether to charge

an accused.” State v. Krueger, 224 Ws. 2d 59, 67, 588

N.W2d 921 (1999); see also State v. Kenyon, 85 Ws. 2d 36, 45,

270 N.W2d 160 (1978) (describing the district attorney's

di scretion in determning whether to commence a prosecution as

"alnmost limtless"). A district attorney is charged wth
adm nistering justice, not obtaining convictions. State .
Kar pi nski , 92 Ws. 2d 599, 607, 285 N.W2d 729 (1979).

Accordingly, the district attorney is not required to prosecute
all cases, including those in which it appears that the |aw has
been violated. I1d. In this case, Attorney Pakes chose not to
prosecute Christopher despite her belief that the sexual assault
occurr ed. A district attorney's discretionary belief that she
cannot prove certain allegations beyond a reasonable doubt does
not conclusively support a determnation that the conplainant's
al | egati ons were untrut hful

41 In summary, the circuit court erred when it concl uded
that a jury could reasonably find that Anber nade prior
untruthful allegations of sexual assault against Christopher.
The circuit court therefore erroneously exercised its discretion
when it determned that the proffered evidence fits wthin Ws.
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Stat. 8§ 972.11(2)(b)3. Ringer failed to bring forth evidence
from which a circuit court could conclude that a jury could
reasonably find that Anber's allegations against Christopher
were untruthful. At nost, Ringer's offer of proof shows that
there were conpeting versions of what occurred and that
Christopher may have a defense to the allegations. In this
case, admtting evidence of Anber's prior allegations against
Chri stopher could result in a trial within a trial, confuse the
issues as they relate to Ringer's case, and invite the jury to
specul ate concerning Anber's truthful ness and whether the prior
sexual assault occurred. These facts are sinply too conplex to
support a jury's finding that Anmber was wuntruthful wthout
conducting a trial within a trial. The evidence would not be
rel evant to whether Anber nade false allegations against R nger
unless the jury first determned that Anber nade up the
al | egations against Christopher. However, we have concl uded
that Ringer did not produce evidence from which a jury could
reasonably find that Anber's allegations against Christopher
wer e untruthful . Despite the fact that the jury is instructed
not to speculate, see Ws Jl—Crimnal 140, in this case, the
jury would have to speculate in order to determne that Anber
was untruthful. We refuse to extend § 972.11(2)(b)3 so far.

42 Because we conclude that evidence of Anber's alleged
prior untruthful allegations of sexual assault is not adm ssible
at trial, we need not address what form the evidence may take if

adm tted under Ws. Stat. 8§ 972.11(2)(b) 3.
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| V. CONCLUSI ON

143 We conclude that the «circuit court erroneously
exercised its discretion when it granted Ringer's notion in
l[imne, allowwing him to introduce at trial evidence that the
child conplainant nade prior allegedly untruthful allegations of
sexual assault against her biological father. Such evidence is
adm ssible only if the followng three criteria are satisfied:
(1D t he prof fered evi dence fits W thin W' s. St at .
8§ 972.11(2)(b)3; (2) the evidence is material to a fact at issue
in the case; and (3) the evidence is of sufficient probative
value to outweigh its inflammatory and prejudicial nature.
DeSantis, 155 Ws. 2d at 785. In this case, the circuit court
erroneously exercised its discretion when it determ ned that the
proffered evidence fits within 8 972.11(2)(b)3. The circuit
court erred by concluding that a jury could reasonably find that
the conplainant made prior untruthful allegations of sexual
assault agai nst her biological father. Because we concl ude that
evidence of the child conplainant's alleged prior untruthful
al l egations of sexual assault is not admssible at trial, we
need not address what formthe evidence may take if admtt ed.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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44 SH RLEY S. ABRAHAMVSQON, C. J. (concurring). | join
the majority opinion. | wite separately to explain what the
second issue is in the present case.

45 The second issue is described by the majority opinion
in Y2 as "what form the evidence my take at trial." The
parties frane this issue as follows: Did the circuit court
erroneously exercise its discretion in concluding that the
purported false prior accusation could be proven at Ringer's
trial by extrinsic evidence?

146 The circuit court held that extrinsic evidence could
be introduced. The State argued in the court of appeals and

here that extrinsic evidence is barred by State v. Rognrud, 156

Ws. 2d 783, 457 N W2d 573 (C. App. 1990). The court of
appeal s concluded that the State had waived the issue of the use
of extrinsic evidence to prove prior false accusations by
failing to address the nmerits of the issue at the circuit court.

47 Neither the majority opinion nor | address this issue.
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