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Respondent - Appel | ant .

Revi ew of a decision of the court of appeals. Modified and

affirmed, and as nodifi ed, cause renanded.

11 M CHAEL J. GABLEMAN, J. This case involves the
di scharge procedure for a person civilly commtted as a sexually
violent person under Ws. Stat. ch. 980 (2005-06).1 Dani el
Arends was civilly commtted in 2005 as a sexually violent
person, and he petitioned for discharge wunder Ws. Stat.

§ 980.09 in 2007. The circuit court reviewed the petition for

L All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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di scharge and three reports discussing Arends' propensity for
sexual violence and his treatnent. The circuit court denied the
petition, stating in a witten order that "[t]he court does not
find probable cause exists" to conduct a discharge hearing (a
trial on the nerits of the discharge petition). In a published
opinion,? the court of appeals reversed, concluding that the
circuit court applied the wong standard and that Arends had
produced facts entitling him to a discharge hearing on his
petition.

12 The dispute in this case centers on the procedures a
circuit court nust follow under 8§ 980.09—as amended in 2006—
when determning whether to hold a discharge hearing, and
whet her the circuit court followed those procedures here.

13 We conclude that 8§ 980.09 requires the circuit court
to follow a two-step process in determning whether to hold a
di scharge heari ng.

14 Under 8§ 980.09(1), the circuit court engages in a
paper review of the petition only, including its attachnents, to
determ ne whether it alleges facts fromwhich a reasonable trier
of fact could conclude that the petitioner does not neet the
criteria for commtnent as a sexually violent person. Thi s
review is a limted one ained at assessing the sufficiency of

the allegations in the petition. If the petition does allege

2 State v. Arends, 2008 W App 184, 315 Ws. 2d 162, 762
N. W2d 422.
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sufficient facts, the circuit court proceeds to a review under
8§ 980.09(2).

15 Wsconsin Stat. 8 980.09(2) requires the circuit court
to review specific itenms enunerated in that subsection,
including all past and current reports filed under § 980.07.3
The circuit court need not, however, seek out these itens if
they are not already within the record. Neverthel ess, it may
request additional enunerated itenms not previously submtted,
and also has the discretion to conduct a hearing to aid in its
determ nation. The circuit court's task is to determ ne whet her
the petition and the additional supporting materials before the
court contain any facts from which a reasonable trier of fact
could conclude that the petitioner does not neet the criteria
for coonmtnent as a sexually violent person.

16 In this case, the circuit court reviewed the three
nmost current reports in the record, and therefore its denial of
the petition appears to have been via review under 8§ 980.09(2).
The court did not, however, review all prior reports in the
record as required by the statute. Additionally, the court
denied Arends' petition on the grounds that it found no

"probabl e cause" to conduct a discharge hearing, but offered no

% Wsconsin Stat. § 980.07(6) requires the Departnent of
Health Services to submt an annual re-exam nation and treatnent
progress report to the court. In addition to review ng these
reports, 8 980.09(2) requires the court to review relevant facts
in the petition and in the State's witten response, argunents
of counsel, and any other supporting docunents provided by the
petitioner or the State.
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explanation of its rationale. Probable cause is not the
standard required by the statute. W remand to the circuit
court to make a determ nation under 8§ 980.09(2) of whether to
grant a discharge hearing on Arends' petition. Accordi ngly, we
affirm the court of appeals' reversal of the circuit court, but
modify its instructions.
| . BACKGROUND

M7 Wiile a mnor, Daniel Arends commtted nultiple sexual
assaults and other unlawful acts. As a result, he spent the
years between ages 13 and 18 in juvenile treatnent and
correctional facilities. As he approached his 18th birthday and
his consequent release, the State petitioned to conmt himas a
"sexually violent person" under Ws. Stat. § 980.02. A jury
concluded that Arends net the criteria for commtnent as a
sexually violent person, and the Wshington County Circuit
Court, Annette Kingsland Ziegler, Judge, ordered Arends
commtted to the custody of the Departnent of Health Services
("Departnment”) in January 2005. The Departnent then commtted
himto institutional care at Sand Ri dge Secure Treatnent Center
("Sand Ridge").*

18 Upon Arends' request, on June 27, 2007, then-Judge
Zi egl er appointed counsel as well as a psychol ogist—br. Sheila

Fields—to0 examne him On August 27, 2007, Arends used the

“ According to the Department, "Sand Ridge is a secure
t r eat ment facility in Maust on, Wi sconsin], provi di ng
specialized treatnment services for persons conmtted under
Wsconsin's sexually violent persons |aw " Sand Ri dge | ndex,

http://dhs. w sconsi n. gov/ SandRi dge/ (last visited June 8, 2010).

4
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st andar di zed form petition provided by the Departnent® to file a
petition for discharge fromhis conmtnment. On the form Arends
checked the box that states "I am no longer 'nore likely than
not' to conmmit an act of sexual violence."® Below that, in the
space designated for explanation, he typed: "See the attached
report of Dr. Shiela [sic] Fields.”" No other docunents or facts
were included or alleged in support of his petition.

19 The Washington County GCircuit Court, wth John A
Fi orenza, Judge, now presiding, reviewed the three nost current

reports in its consideration of Arends' petition. It reviewed

> Wsconsin Stat. § 980.075(1n) requires the Department to
devel op and nake available a "standardized petition form for
di scharge.” The standardi zed form states, "I request discharge
frommnmy comm tnent pursuant to 8§ 980.075 and 8§ 980.09 because ny
condition has changed since ny initial commtnment and | no
| onger neet the criteria for commtnent as a sexually violent
person.” After this, it provides, "The follow ng facts support
my petition,” and petitioners are provided two boxes they can
check, along with space under each for additional infornation.

The first box states, "I no |longer have a nental disorder or ny
ment al di sorder has changed because (attach additional sheet if
needed)." The second box states, "I am no longer 'nore likely

than not' to commt an act of sexual violence because (attach
addi ti onal sheet if needed)."

®In order for a person to be and remain comitted as a
sexual ly violent person, the State nmust prove three things: (1)
the person has been adjudicated to have commtted a sexually
violent offense; (2) the person has a nental disorder that
predi sposes the person to acts of sexual violence; and (3) the
person is nore likely than not to commt another violent sexual
of f ense. See Ws. Stat. 8§ 980.01(7), 980.02(2), 980.05(3)(a).
A person initially commtted will ordinarily not be able to
chal | enge requirenent one, which is presumably why the
standardi zed discharge petition allows the petitioner seeking
di scharge to chall enge requirenents two and three.
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" a 2007 annual Re-exanination Report® by Dr.

Dr. Fields' report,
Wlliam Schnmitt, and a 2007 annual Treatnent Progress Report?
from Sand R dge.

120 In her report, Dr. Fields concluded "to a reasonable
degree of professional certainty" that Arends was "not nore
likely than not to sexually reoffend.” Dr. Schmtt indicated in
hi s Re-exam nation Report that he could not confidently offer an
opinion as to whether Arends posed a low, nedium or high risk
of reoffense. Thus, he was unable to offer an opinion to a
reasonabl e degree of professional certainty "as to whether M.
Arends [was] 'nore likely than not' to commt another sexually
violent offense.” The Treatnent Progress Report from Sand Ri dge
was, as its title suggests, a treatnent report, not an
exam nation of Arends' current propensity to sexually reoffend.

Therefore, it contained no opinion as to whether Arends was nore

likely than not to sexually reoffend.*°

" \Whenever re-examined by the Department's examiner, a
commtted person has the right to retain, or have the court
appoi nt, an i ndependent exam ner. Ws. Stat. 8§ 980.07(1).

8 Re-exanmination reports are prepared by an exam ner
appointed by the Departnent "at |east once each 12 nonths.™
Ws. Stat. § 980.07(1).

® Treatnent progress reports are prepared concurrently wth
the yearly re-examnation reports by the professional who treats
a commtted person. Ws. Stat. 8§ 980.07(4).

1 Wiile it is possible that such a report might contain
conclusions regarding the petitioner's current propensity to
commt a sexually violent act, in this case no such conclusion
was contained in the report.
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111 On Septenber 26, 2007, the circuit court issued a
witten order denying Arends' petition. The order, in its

entirety, stated as foll ows:

The court, [sic] has reviewed [Arends'] petition for
di scharge filed on August 27, 2007 in the above
matter, as well as a Treatnent Progress Report from
Sand Ridge Treatnment Center, a Re-exam nation Report
from Dr. WIlliam Schmtt, Ph.D. both filed on August
9, 2007, as well as a report from Dr. Sheila Fields
filed August 27, 2007.

The court does not find probable cause exists to

conduct a hearing on the Petition. Therefore, the
Petition for Discharge is hereby denied, wthout
heari ng.

112 Arends appealed, and the court of appeals reversed.

State v. Arends, 2008 W App 184, 1, 315 Ws. 2d 162, 762

N.W2d 422. The court of appeals first noted that Chapter 980
was "extensively revised" in 2006, replacing a nmandatory
"probable cause" hearing on each discharge petition with a
hearing at the court's discretion using a new standard. Id.
198, 13-14. The court of appeals concluded that renoval of the
"probabl e cause" |anguage did not create a higher standard or
shift the burden to the petitioner to prove he or she is no
| onger a sexually violent person, as suggested by the State.
Id., f22. Rat her, the court of appeals focused on the |anguage
of the statute and concluded that Arends' petition, and Dr.
Fields' report in particular, contained "facts from which a

judge or jury may conclude his condition is changed." |d., 926.

Thus, the court of appeals reversed and remanded, holding that
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the circuit court should have granted Arends an evidentiary
hearing on his discharge petition. 1d.*
1. STANDARD OF REVI EW
13 This case requires us to interpret and apply Ws.
Stat. 8§ 980.09. The interpretation and application of a statute
is a question of law that we review de novo, but benefitting

fromthe analysis of the previous courts. Star Direct, Inc. v.

Dal Pra, 2009 W 76, 118, 319 Ws. 2d 274, 767 N. W2d 898.
[11. DI SCUSSI ON
14 Qur task is to identify the procedures established by
the legislature for courts to determne whether to grant a
di scharge hearing on a petition for discharge under Ws. Stat

§ 980.09%% as anended in 2006. CQur analysis, therefore, centers

1 The court of appeals stated that it was remanding for an
evidentiary hearing under Ws. Stat. 8 980.09(2). Arends, 315

Ws. 2d 162, ¢{1. Gven that it later concluded that the
petition alleged facts "sufficient for purposes of Ws. Stat.
8§ 980.09(1) and (2)," id., 9125, we assune the court neant a

hearing under § 980.09(3) (what this opinion refers to as a
"di scharge hearing").

12 Wsconsin Stat. § 980.09 provides as foll ows:

980.09 Petition for discharge. A conmtted person may
petition the commtting court for discharge at any
time. The court shall deny the petition under this
section without a hearing unless the petition alleges
facts from which the court or jury may conclude the
person's condition has changed since the date of his
or her initial conmtnment order so that the person
does not neet the criteria for commitnent as a
sexual Iy viol ent person.

(2) The court shall review the petition within 30 days
and may hold a hearing to determne if it contains
facts from which the court or jury nmay conclude that
the person does not neet the criteria for conmtnent

8
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on the text of the statute. See State ex rel. Kalal v. Crcuit

Court for Dane County, 2004 W 58, 4944, 271 Ws. 2d 633, 681

N.W2d 110. W begin by briefly discussing the genera
statutory schenme in Chapter 980 for the civil commtnment of
sexual ly violent persons. W then give an overview of the prior

and current versions of the statutory provisions governing

petitions for discharge. After this, we analyze the specific
as a sexually violent person. In determning under
this subsection whether facts exist that m ght warrant
such a <conclusion, the <court shall consider any

current or past reports filed wunder s. 980.07,
relevant facts in the petition and in the state's
witten response, argunments of counsel, and any
supporting docunentation provided by the person or the
state. If the court determnes that the petition does
not contain facts from which a court or jury may
conclude that the person does not neet the criteria
for commtnent, the court shall deny the petition. If
the court determnes that facts exist from which a
court or jury could conclude the person does not neet
criteria for conmtnent the court shall set the matter
for hearing.

(3) The court shall hold a hearing within 90 days of
the determination that the petition contains facts
from which the court or jury nmay conclude that the
person does not neet the criteria for conmtnment as a
sexually violent person. The state has the burden of
proving by clear and convincing evidence that the
person neets the criteria for commtnent as a sexually
vi ol ent person.

(4) If the court or jury is satisfied that the state
has not net its burden of proof under sub. (3), the
petitioner shall be discharged fromthe custody of the
departnment. If the court or jury is satisfied that the
state has nmet its burden of proof under sub. (3), the
court may proceed under s. 980.08 (4) to determne
whether to nodify the petitioner's existing commtnent
order by authorizing supervised rel ease.
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pr ocedur es est abl i shed by 8§ 980.09(1) and 8§ 980.09(2),
respectively. Finally, we examne the circuit court's actions
in this case, concluding that the circuit court did not follow
the proper procedures or apply the proper standard of lawin its
deni al of Arends' petition.
A. Cvil Commtnent Under Chapter 980 Cenerally

115 If the State wishes to commt a sexually violent
offender, it nust file a petition alleging that the person is a
"sexually violent person.™ At trial, the State has the burden
of proving, beyond a reasonable doubt, that the person: (1) has
been adjudicated to have commtted a sexually violent offense;?*
(2) has a nental disorder that predi sposes the person to acts of
sexual violence; and (3) is nore likely than not to commt
anot her violent sexual offense. See Ws. Stat. 8§ 980.01(7),
980.02(2), 980.05(3)(a). If the trier of fact so finds, the
court nmust commt the person to the custody of the Departnent,
which in turn nust place the person into institutional care
until the person is no longer a sexually violent person. Ws.
Stat. § 980. 06.

116 A commtted person nust be re-examned by a nental

health professional "at |east once each 12 nonths,” at which

13 By referring to adjudication that one has committed a
sexually violent offense, we nean to summarize the statute's
requi renents that the person has been "convicted of a sexually

violent offense, . . . adjudicated delinquent for a sexually
violent offense, or . . . found not guilty of or not responsible
for a sexually violent offense by reason of insanity or nental
di sease, defect, or illness . . . ." Ws. Stat. § 980.01(7).

10
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time the person has the right to also be examned by an
i ndependent examner. Ws. Stat. 8§ 980.07(1).

17 A commtted person wshing to secure his or her
rel ease has two options. The person may file a petition for
supervised release, which he or she may do no nore frequently
than every 12 nonths. Ws. Stat. § 980.08. Al ternatively, a
commtted person may file a petition for discharge, which he or
she may do at any tinme. Ws. Stat. § 980.09(1). The latter is
what Arends did in this case.

B. Petitions for D scharge Cenerally

18 Chapter 980 was anended in 2006, and anmong the
changes were revisions to the provisions governing discharge
petitions. The prior version of the statute allowed a commtted
person to petition for discharge in three ways.

119 First, a commtted person could file a discharge
petition at any tinme with the secretary of the Departnent's
aut hori zati on. Ws. Stat. § 980.09(1)(a) (2003-04). | f
proceeding in this fashion, the court was required to hold a
di scharge hearing. 1d.

120 A second avenue for securing discharge was a petition
over the objections of the secretary of the Departnent. W s.
Stat. § 980.09(2)(a) (2003-04). Committed persons were given
this option during their annual exam nation under § 980.07, and

were deened to file a petition for discharge unless they

14 2005 Ws. Act 434 created the revised statute, which
becanme effective August 1, 2006.

11
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affirmatively waived their right to do so. Id. Once the
petition was filed, the court was required to conduct "a
probabl e cause hearing to determ ne whether facts exist that
warrant a hearing on whether the person is still a sexually
vi ol ent person.™ Id. If probable cause did exist, the court
was required to conduct a discharge hearing. 8§ 980.09(2)(b)
(2003-04).

121 Finally, a commtted person could file for discharge
apart from the secretary of the Departnent's approval or
di sapproval at any tinme. Ws. Stat. § 980.10 (2003-04).%® |If
the person had previously filed an unsuccessful petition over

the secretary's objections, the court could deny the petition

1> The language in Ws. Stat. § 980.10 (2003-04) is very
simlar to the language in the current statute. It provided:

In addition to the procedures under s. 980.09, a
commtted person may petition the commtting court for
di scharge at any tinme, but if a person has previously
filed a petition for discharge without the secretary's
approval and the court determ ned, either upon review
of the petition or followwng a hearing, that the
person's petition was frivolous or that the person was
still a sexually violent person, then the court shal

deny any subsequent petition wunder this section
wi thout a hearing unless the petition contains facts
upon which a court could find that the condition of
the person had so changed that a hearing was

war r ant ed. If the court finds that a hearing is
warranted, the ~court shall set a probable cause
hearing in accordance wth s. 980.09(2)(a) and
continue proceedings under S. 980. 09(2) (b), i f
appropriate. |If the person has not previously filed a

petition for di scharge  without the secretary's
approval, the court shall set a probable cause hearing
in accordance wth s. 980.09(2)(a) and continue
proceedi ngs under s. 980.09(2)(b), if appropriate.

12
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"unl ess the petition contain[ed] facts upon which a court could
find that the condition of the person had so changed that a
hearing was warranted."” Id. If the court found that the
petition contained such facts, it ordered a probable cause
hearing to determ ne whether a discharge hearing was warranted.
Id. If the person had not previously filed an unsuccessful
petition over the secretary's objections, the court was required
to conduct a probable cause hearing to determne whether a
di scharge hearing was warranted. 1d.

22 The |legislature made substantial changes to the
di scharge procedures in 2006. One significant change was the
elimnation of petitions filed with or wthout approval of the

secretary of the Departnent. Under the current statute, a

commtted person may sinply petition for discharge at any tine,

and a standard procedure now applies to every petition. W' s.
Stat. 8§ 980.09(1). A second notable change was the elimnation
of the |anguage requiring a "probable cause hearing." |Instead,

as we discuss below, the legislature replaced a nandatory
probabl e cause hearing with a two-step process simlarly ained
at weeding out neritless and unsupported petitions, while stil
protecting a petitioner's access to a discharge hearing.
C. Ws. Stat. 8§ 980.09(1)—Fhe Sufficiency of the Petition
23 To examine the procedure established by § 980.09(1),

we begin with the text of the statute:

6 The first block of text in Ws. Stat. § 980.09 is not
nunber ed. However, the second block is labeled "(2)." W thus
refer to the first block of text as subsection "(1)."

13



No. 2008AP52

A commtted person may petition the commtting court
for discharge at any tine. The court shall deny the
petition under this section without a hearing unless
the petition alleges facts from which the court or
jury may conclude the person's condition has changed
since the date of his or her initial commtnent order
so that the person does not neet the criteria for
commtnment as a sexual ly violent person.

124 Initially, we observe that 8 980.09(1) focuses only on
denial of the petition, and not on granting a discharge hearing.
This step, then, is an initial review of the petition; an
additional step (described in 8§ 980.09(2)) is required for a
petitioner to obtain a discharge hearing.

25 Review under 8 980.09(1) is a paper review by the
court only of the petition and its attachments.!” Additional

supporting evidence or reports nmay not be considered at this

st age. The statute further specifies that the petition nust
allege facts, not just |egal conclusions. A petition which
merely states "I amno |longer a sexually violent person"” wthout
any supporting facts nust fail. Concl usory allegations alone

are not enough.

26 The court's task in a 8 980.09(1) review is to
determ ne whether the facts alleged are those "from which the
court or jury may conclude the person's condition has changed
since the date of his or her initial commtnent order so that
the person does not neet the criteria for commtnent as a

sexual 'y violent person.”

17 W understand that when this subsection says "petition,"
it necessarily includes docunents attached to the petition.

14
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27 The standard here |looks to what a court or jury "may
conclude" fromthe allegations in the petition. Thus, in order
to pass 8§ 980.09(1) review, the court nust determne that a
reasonable trier of fact could conclude from the facts alleged
in the petition and its attachnents that the petitioner does not
meet the criteria for conmtnment as a sexually violent person
Al l egations sufficient to support relief for the petitioner
woul d necessarily have to show that the petitioner no |onger
nmeets one or nore of the three statutory requirenents for being
a sexually violent person under § 980.01(7). As reflected in
t he standardi zed form petition, the allegations will nost likely
chal l enge the requirenent that a commtted person have a nenta
di sorder that predisposes himor her to acts of sexual violence,
and/or that the conmmtted person is nore likely than not to
commt another violent sexual offense. See supra notes 5-6.

128 The standard under § 980.09(1), then, provides for a
very limted review ained at ensuring the petition 1is
sufficient—that 1is, whether relief for the petitioner 1is
possi bl e based on the factual allegations in the petition. The
clear purpose of such a review is to weed out neritless and
unsupported petitions, which is especially inportant in |ight of
the statute's proviso that petitions for discharge may be filed
at any tine.

29 This standard is simlar to that used in civil cases
to decide a notion to dismss for failure to state a claim upon
which relief can be granted under Ws. Stat. 8§ 802.06(2)(a)(6).
When review ng such a notion, a court anal ogously considers only

15
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the facts alleged in the conplaint and its attachnments, and nust

assune that all those alleged facts are true. Pet erson v.

Vol kswagen of Am, Inc., 2005 W 61, f1Y15-16, 281 Ws. 2d 39,

697 N W2d 61. A court grants such a notion only when "no
relief can be granted under any set of facts that a plaintiff
can prove in support of his or her allegations.” Watts .
Watts, 137 Ws. 2d 506, 512, 405 N.W2d 303 (1987).

1830 In sum 8§ 980.09(1) establishes a limted review of
the sufficiency of the petition. It requires the circuit court
to engage in a paper review of only the petition and its
attachnments to determ ne whether the petition alleges facts from
which a reasonable trier of fact could conclude the petitioner
is no longer a sexually violent person. If it does not allege
such facts, the court nust deny the petition. |If such facts are
al l eged, the court then proceeds to a review under 8§ 980.09(2).

D. Ws. Stat. 8§ 980.09(2)—Fhe Sufficiency of the Evidence

31 Wsconsin Stat. 8 980.09(2) provides as foll ows:

The court shall review the petition within 30 days and
may hold a hearing to determine if it contains facts
from which the court or jury nmay conclude that the
person does not neet the criteria for conmtnent as a
sexual |y violent person. In determ ning under this
subsection whether facts exist that m ght warrant such
a conclusion, the court shall consider any current or
past reports filed under s. 980.07, relevant facts in
the petition and in the state's witten response,
argunents of counsel, and any supporting docunentation
provided by the person or the state. If the court
determnes that the petition does not contain facts
from which a court or jury may conclude that the
person does not neet the criteria for commtnent, the
court shall deny the petition. If the court
determ nes that facts exist fromwhich a court or jury

16
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could conclude the person does not neet criteria for
commtrment the court shall set the matter for hearing.

32 Section 980.09(2) contains a second level of review
before a petitioner is entitled to a discharge hearing. Unl i ke
§ 980.09(1), where only the petition and its attachnents are
reviewed, the court in this step is required to exanmine all of
the follow ng itens:

(1) any current and past re-exam nation reports or
treatment progress reports filed under Ws. Stat. 8§ 980.07

(2) relevant facts in the petition and in the State's
witten response;

(3) argunents of counsel; and

(4) any supporting docunentation provided by the person or
the State.

133 Sone confusion arose at oral argunent as to how the
circuit court can fulfill its obligation to consider all these
itens when sonme of them nmay not be available or otherwise within
the record before the court. The nobst reasonable reading of
this statute is that the court nust review all the itens
enunerated in 8 980.09(2) that are in the record at the tine of
revi ew, 8 The circuit court need not, therefore, seek out
evidence not currently before it. It may, however, order the
production of any of the enunmerated itens not in the record, but

is not required to do so. The statute supports this

18 The Department nust provide all § 980.07 reports to the
court when they are created. Ws. Stat. 8§ 980.07(6). The other
itens (the petition and response, argunents of counsel, and
suppl emrent al docunents) originate fromthe parti es.

17
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interpretation in granting the court the discretion at this
stage to hold a separate hearing, distinct fromand prior to any
di scharge hearing.?® Thus, review under § 980.09(2) is of the
specific itens listed in the statute, if available or so
requested by the court.

134 The central dispute between the parties is the
standard established by 8§ 980.09(2).

135 The State argues that when the |egislature renoved the
mandat ory "probabl e cause hearing”" fromthe statute, it intended
to elevate the court's gatekeeping role and give courts nore
discretion to nmake limted credibility determ nations (which
courts could not do under the old probable cause standard). The
standard, the State reasons, nust be higher than probabl e cause,
but lower than clear and convincing evidence (which is the
burden the state nust neet at the discharge hearing under
8§ 980.09(3)). It recomrends a preponderance of the evidence
standard, and maintains that it is the petitioner's burden to
prove he or she has changed and is no |longer a sexually violent

per son.

19 Wsconsin Stat. § 980.09 uses the term "hearing" to
describe two distinct events. The first is an optional hearing
under 8§ 980.09(2) that the ~circuit court wmy hold when
determ ning whether to grant the petitioner a discharge hearing.
The discharge hearing under 8 980.09(3)-(4) is required before a
commtted person may be discharged. To avoid confusion, we
refer to the hearing under § 980.09(3)-(4) as a "discharge
heari ng" and the optional hearing under 8 980.09(2) as sinply a
"hearing."
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136 Arends counters that the new standard, though not
called "probable cause,"” is by its terns essentially the sane.
He rejects the notion that the burden shifts to himor that the
statute creates a preponderance of the evidence standard,
neither of which, he argues, can be found in the statute's
| anguage.

137 We take the standard delineated in the statute at face
val ue. It contains neither the phrase "probable cause" nor the
phrase "preponderance of the evidence," both of which are comon
terme of art that the legislature could have enployed. The
circuit court's task, according to the statute, is to determ ne
whet her the docunents and argunents before the court contain
"facts fromwhich the court or jury may conclude that the person
does not neet the criteria for commtnent as a sexually violent
person. " %°

138 As with review under 8§ 980.09(1), review here is a
l[imted one. Wiile 8§ 980.09(1) tests whether the allegations in
the petition and its attachnents could support relief,

8§ 980.09(2) tests whether the record in toto, including all

reports, the petition and any witten response, argunents of
counsel, and any other docunents submtted, contain facts that

could support relief for the petitioner at a discharge hearing.

20 Section 980.09(2) actually states the standard with three
slightly different iterations, sonetimes using the phrase "could
concl ude, " sonetinmes using "may conclude"” and other such m nor,
non- subst anti ve word-choi ce vari ances.
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Essentially, review under 8 980.09(2) ensures that the clains in
the petition are supported with actual facts.

39 This is not to say that the court nust take every
docunent a party submts at face value. The court's
determnation that a court or jury could conclude in the
petitioner's favor nust be based on facts upon which a trier of
fact could reasonably rely. For exanple, if the evidence shows
the expert IS not qualified to make a psychol ogical
determ nation, or that the expert's report was based on a
m sunder st andi ng or m sapplication of the proper definition of a
sexually violent person, the court nust deny the petition
without a discharge hearing despite the report's stated
concl usi ons.

40 W reject the State's argunent that the circuit court
may weigh evidence favoring the petitioner directly against

evi dence disfavoring the petitioner. This is inpermssible

2L Ot her exanples can be found in prior case law. Al though
these cases all applied the old "probable cause" standard, their
results would be the same under the new standard. See State v.
Kruse, 2006 W App 179, 296 Ws. 2d 130, 722 N.W2d 742 (hol ding
that a report favorable to the petitioner was insufficient
because it was based solely on evidence that had already forned
the basis for the denial of a previous discharge petition);
State v. Fow er, 2005 W App 41, 279 Ws. 2d 459, 694 N W2d 446
(holding that a report favorable to the petitioner was
i nsufficient because, although it stated that the petitioner had
inproved, it still concluded he was a sexually violent person);
State v. Thiel, 2004 W App 140, 275 Ws. 2d 421, 685 N.W2d 890
(holding that a report favorable to the petitioner was
i nsufficient because, although it concluded he would be safe to
pl ace on supervised release, it also concluded he was still a
sexual 'y viol ent person).
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because the standard is not whether the evidence nore heavily

favors the petitioner, but whether the enunerated itens contain

facts that would allow a factfinder to grant relief for the
petitioner.?® |f the enunerated items do contain such facts, the
presence of evidence unfavorable to the petitioner—a re-

exam nation report reaching a conclusion that the petitioner was

still nmore likely than not to sexually reoffend, for exanple—
does not negate the favorable facts upon which a trier of fact

m ght reasonably rely.

41 We also reject the notion that the burden shifts to
the petitioner to prove he or she "no |onger neets" the criteria
for conm tnent. The statute focuses on whether a trier of fact
could conclude that the petitioner "does not neet the criteria
for commtnent."” The petitioner does not need to prove a change
in status in order to be entitled to a discharge hearing; the
petitioner need only provide evidence that he or she does not
nmeet the requirenents for conmmtnent.

142 The standard prescribed by 8§ 980.09(2) is simlar to
that used in a civil action to decide a notion to dismss at the
cl ose of evidence under Ws. Stat. § 805.14(4). The § 805. 14
standard |ikew se tests whether the record contains any evidence

that would support relief for the plaintiff. See Am Famly

22 As we noted when examining § 980.09(1), to support relief
for the petitioner, evidence would necessarily have to show that
the petitioner does not neet one or nore of the three statutory
requirenents for being a sexually violent person under Ws.
Stat. § 980.01(7).
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Mut. Ins. Co. v. Dobrzynski, 88 Ws. 2d 617, 624-25, 277 N W2d

749 (1979).

43 To conclude, Ws. Stat. 8§ 980.09(2) establishes a
l[imted review of the sufficiency of the evidence. The court is
required to review the itens specifically enunerated if
available, and my order those itenms to be produced and/or
conduct a hearing at its discretion. The circuit court nust
determ ne whether the enunerated itenms contain any facts from
which a reasonable trier of fact could conclude that the
petitioner does not neet the criteria for commtnent as a
sexual ly violent person. If any facts support a finding in
favor of the petitioner, the court nust order a discharge
hearing on the petition; if no such facts exist, the court nust
deny the petition.

E. Application to Arends' Petition

44 In the case at bar, the circuit court denied Arends'
petition wthout a discharge hearing, and reviewed three
docunents to aid its decision: Dr. Fields' report, Dr. Schmtt's
Re-exam nation Report, and the Treatnent Progress Report from
Sand Ri dge. The circuit court did not state whether it was
denying the petition under § 980.09(1) or (2). Because it
consi dered evidence outside of the petition and its attachnent
(Dr. Fields' report), it appears that the circuit court's deni al
was issued after a 8 980.09(2) analysis.

145 The record indicates that the circuit court did not
consider all of the items it was required to consider under
8§ 980.09(2). Arends was commtted in 2005 and was re-exam ned
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as required by 8§ 980.07 in 2005, 2006, and 2007. The record
before wus on appeal contains a Re-examnation Report and
Treat nent Progress Report for each of those years.?® The circuit
court's witten order reflects that it considered only the 2007
reports along with Dr. Fields' report. The court, therefore
did not <consider all ~current or past reports filed under
§ 980.07 as required by 8§ 980.09(2).

146 Furthernore, the circuit court denied Arends' petition
for discharge on the grounds that "probable cause" did not exist
to hold a discharge hearing. It offered no further explanation
of its decision. Qur opinion today clarifies that probable
cause is not the proper standard under this new statute.

47 1t is axiomatic that a circuit court nust create a
record of its reasoning sufficient to facilitate appellate

revi ew. See In re John Doe Proceeding, 2003 W 30, 957, 260

Ws. 2d 653, 660 N.W2d 260 ("[Qur system of justice denands
that there be sone basis [for a judge's decision] set forth to
facilitate review"). Had the circuit <court explained its
reasoning, we mght have been able to determne whether it
applied the proper standard, even if under a different nane. As
it is, we cannot.

48 Though able to review the evidence in this case

ourselves, we choose instead to remand to the circuit court so

22 The two reports filed in 2005 were filed under the old
statute, which provided that a conmmtted person's first re-
exam nation had to occur within six nonths of commtnent, not
12. See Ws. Stat. § 980.07(1) (2003-04).
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that it may have an opportunity to conduct a review under
§ 980.09(2)2* followi ng the procedures and applying the standards

we announce today. See State ex rel. Skibinski v. Tadych, 31

Ws. 2d 189, 199, 142 N W2d 838 (1966) (noting that when a
circuit court fails to nmake findings of fact and concl usions of
law, this court may either review the evidence itself or remand
to the circuit court to carry out that task).

149 On remand, the circuit court mnust consider all the
items enunerated in 8§ 980.09(2), including all the § 980.07
reports (Re-exam nation Reports and Treatnment Progress Reports)
that have been filed since the beginning of Arends' commtnent.?
The court may order additional enunerated itens to be produced,
and may hold a hearing to aid its determ nation. The circuit

court nust determ ne whether the record before it contains facts

2 W are confident that § 980.09(1) is satisfied because
Arends' petition alleges that Dr. Fields' report supports his
assertion that he is no longer nore likely than not to sexually
reoffend, and Dr. Fields does in fact reach this conclusion in
her report.

Additionally, while § 980.09(1) is a separate |level of
review, we do not believe a trial court need issue an order
explaining its rationale if a petitioner satisfies the
requirenments of 8 980.09(1). This would needl essly burden trial
judges, who would, in many cases, proceed seamessly from a
8§ 980.09(1) review to a 8 980.09(2) review without notice to the
parties. Because any appellate court conducting a review of a
8 980.09(2) determnation (either a grant or denial of a
di scharge hearing) would necessarily review the petition as well
as its attachnments, this approach neither hinders appellate
review nor affects the rights of the parties.

25 The court should also consider any such docunents filed
with the court since Arends filed this petition.
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from which a reasonable trier of fact could conclude that Arends
does not neet the criteria for commtnent as a sexually violent
person.

50 If the court concludes that such facts are present,
the court nust order a discharge hearing on the petition. | f
the court denies Arends' petition without a discharge hearing,
it nmust create a record of its rationale sufficient to
facilitate appellate revi ew

| V. CONCLUSI ON

151 We conclude that 8 980.09 requires the circuit court
to follow a two-step process in determning whether to hold a
di scharge heari ng.

52 Under § 980.09(1), the <circuit court engages in a
paper review of the petition only, including its attachnents, to
determ ne whether it alleges facts from which a reasonable trier
of fact could conclude that the petitioner does not neet the
criteria for commtnent as a sexually violent person. Thi s
review is a limted one ained at assessing the sufficiency of
the allegations in the petition. If the petition does allege
sufficient facts, the circuit court proceeds to a review under
§ 980.09(2).

153 Wsconsin Stat. 8 980.09(2) requires the circuit court
to review specific itenms enunerated in that subsection,
including all past and current reports filed under § 980.07.
The circuit court need not, however, seek out these itens if
they are not already within the record. Neverthel ess, it may
request additional enunerated itenms not previously submtted,
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and also has the discretion to conduct a hearing to aid in its
determ nation. The circuit court's task is to determ ne whet her
the petition and the additional supporting materials before the
court contain facts from which a reasonable trier of fact could
conclude that the petitioner does not neet the criteria for
comm tnent as a sexual ly violent person.

154 In this case, the circuit court reviewed the three
nmost current reports in the record, and therefore its denial of
the petition appears to have been via review under 8§ 980.09(2).
The court did not, however, review all prior reports in the
record as required by the statute. Additionally, the court
denied Arends' petition on the grounds that it found no
"probabl e cause" to conduct a discharge hearing, but offered no
explanation of its rationale. Probable cause is not the
standard required by the statute. W remand to the circuit
court to make a determ nation under 8§ 980.09(2) of whether to
grant a discharge hearing on Arends' petition. Accordi ngly, we
affirm the court of appeals' reversal of the circuit court, but
modify its instructions.

By the Court.—Fhe decision of the court of appeals is
nodified and affirnmed, and as nodified, the cause remanded to
the circuit court.

155 ANNETTE KI NGSLAND ZI EGLER, J., did not participate.
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156 DAVID T. PROSSER, J. (di ssenting). | respectfully
di ssent fromthe majority opinion's analysis of the statute.

157 Wsconsin Stat. 8§ 980.09(1) reads:

A commtted person may petition the conmmtting
court for discharge at any tinme. The court shall deny
the petition under this section wthout a hearing
unl ess the petition alleges facts from which the court
or jury my conclude the person's condition has
changed since the date of his or her initial
commtnent order so that the person does not neet the
criteria for commtnent as a sexually violent person
(Emphasi s added.)

158 The inport of this subsection is that the petition
must allege facts from which the court or a jury may conclude

the person's condition has changed since his or her commtnent

so that the person does not neet the criteria for commtnent any
nor e. If the petition fails to allege such facts, the petition
nmust be dism ssed because it is deficient on its face. The flip
side of this proposition is that a facially sufficient petition
should normally | ead to a discharge heari ng.

59 Wsconsin Stat. 8§ 980.09(2) reads:

[1] The court shall review the petition within 30
days and my hold a hearing to determne if it
contains facts from which the court or jury nmy
conclude that the person does not neet the criteria
for conmtment as a sexually violent person. [2] In
determ ning under this subsection whether facts exist
that m ght warrant such a conclusion, the court shal
consider any current or past reports filed under s.
980.07, relevant facts in the petition and in the

state's witten response, argunents of counsel, and
any supporting docunentation provided by the person or
the state. [3] If the court determnes that the

petition does not contain facts from which a court or
jury may conclude that the person does not neet the
criteria for commtnent, the court shall deny the

1
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petition. [4] If the court determnes that facts
exist from which a court or jury could conclude the
person does not neet criteria for commtnent the court
shall set the matter for hearing.

160 Subsection (2) provides that the court shall review
the petition within 30 days. The court may be uncertain about
the sufficiency of the petition. In addition, the state may
chal l enge the sufficiency of the petition on the facts alleged
or on the law. In either event, the court may hold a hearing to
determ ne whether the petition contains facts "from which the
court or jury may conclude that the person does not neet the
criteria for conmmtnent as a sexually violent person.” Ws.
Stat. 8 980.09(2). "If the court determ nes that facts exist
from which a court or jury could conclude the person does not

meet criteria for conmmtnment the court shall set the matter for

hearing." 1d. (enphasis added).

61 Subsection (2) appears to be sonewhat anbi guous. The
first sentence reiterates that the court shall review the
petition and may hold a hearing to determne if it [the
petition] contains appropriate "facts." The third sentence of

t he subsection also refers to facts in the petition.

162 In contrast, the second sentence asks "whether facts
exist" and requires the court to exam ne "relevant facts in the
petition and in the state's witten response, argunents of

counsel, and any supporting docunentation provided by the person
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or the state."?

The fourth sentence does not specifically refer
to the petition; it refers to "facts that exist.” In |ight of
the second sentence, | read the phrase "facts that exist" to
nmean facts that come out in the court's consideration of
subm ssions, testinony, and argunent subsequent to the petition,
irrespective of whether those "facts”" were alleged in the
petition.

163 The optional hearing to evaluate the petition may
strengthen the petitioner's case for a discharge hearing. The
consideration of itens enunerated in the second sentence of (2),
i ncludi ng argunent, also may support the petition.

164 The real guestion here is whether a facially
sufficient petition can be successfully rebutted in the optiona
hearing or in the <court's consideration of other matters,
i ncl udi ng ar gunent .

65 If testinobny or argunent at the optional hearing or

the consideration of enunerated itens outside the petition

persuades the court to disregard a facially sufficient petition,

! The second sentence also requires the court to consider
"any current or past reports filed under s. 980.07." Wsconsin
Stat. 8 980.07 requires that a commtted person be reexam ned
"at |l east once each 12 nonths to determ ne whether the person
has nmade sufficient progress for the court to consider whether
the person should be placed on supervised release or

di scharged. " Ws. Stat. § 980.07(1). At the time of
reexam nation, "the person . . . may retain or have the court
appoint an exam ner as provided under s. 980.031(3)." If the

person is unable to reference in his petition a favorable report
from the state's examner or his own examner, the petition is
unlikely to allege "facts" fromwhich a jury could concl ude that
the person no |onger neets the criteria for comm tnent.

3
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the petitioner is effectively denied his statutory right to a
jury trial

66 Thus, in ny view, a facially sufficient petition
requires a discharge hearing under Ws. Stat. 8 980.09(3) unless
the state shows that the "facts" alleged in the petition cannot
be substantiated or the allegations in the petition are
deficient as a matter of |aw.

67 1In this case, Arends' petition was facially sufficient
because of the favorable report of Dr. Sheila Fields attached to
the petition. | see nothing in the record that negates or
invalidates the facial sufficiency of the "fact” of Dr. Shields'
favorabl e eval uati on. Thus, | perceive no legal basis for
remandi ng the case for reconsideration of the sufficiency of the
petition under Ws. Stat. 8§ 980.09(2). Arends is entitled to a
di scharge hearing.?

168 If ny reading of the statute is incorrect, the
| egislature should clarify Ws. Stat. § 980.09(2) so that its
intent is clear.

169 For the foregoing reasons, | respectfully dissent.

2 At this point, the court would be bound to consider—at a
reconsi deration hearing wunder Ws. Stat. § 980.09(2) or a
di scharge hearing under Ws. Stat. 8§ 980.09(3)—the npbst current
i nformation described in 51 of the majority opinion.
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