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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  

Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  ( PI C) ,  seeks 

r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s.   For  

pur poses of  t hi s r evi ew,  t he cour t  of  appeal s af f i r med a 

j udgment  by def aul t  r ender ed by t he Ci r cui t  Cour t  f or  Dunn 

Count y,  Rod W.  Smel t zer ,  Judge, 1 agai nst  PI C f or  damages suf f er ed 

by pl ai nt i f f s Shel l ey Ot t o,  Ashl ey Ot t o,  Amanda Ot t o,  and t he 

Est at e of  Dal e Ot t o ( col l ect i vel y,  t he pl ai nt i f f )  as a r esul t  of  

t he al l eged medi cal  mal pr act i ce of  PI C' s codef endant  i nsur eds.   

We af f i r m t he deci s i on of  t he cour t  of  appeal s.   

¶2 Our  anal ysi s i s as f ol l ows:  

I .   We begi n by st at i ng what  i s not  at  i ssue i n t he pr esent  

case.  

I I .   We st at e t he i ssue pr esent ed.  

I I I .   We expl or e t he f act s.  

                                                 
1 Est at e of  Ot t o v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2007 

WI  App 192,  305 Wi s.  2d 198,  738 N. W. 2d 599.  

The cour t  of  appeal s agr eed wi t h PI C t hat  t he c i r cui t  cour t  
er r ed i n f ai l i ng t o of f set  t he damage awar d agai nst  PI C by t he 
amount  t hat  a subr ogat ed i nsur er  had al r eady pai d t o t he 
pl ai nt i f f .   The cour t  of  appeal s t hus r ever sed t he ci r cui t  cour t  
on t hi s i ssue and r emanded cause wi t h di r ect i ons f or  t he c l er k 
of  cour t s t o adj ust  t he j udgment  agai nst  PI C t o account  f or  t he 
of f set  of  $46, 635. 26.   See Est at e of  Ot t o,  305 Wi s.  2d 198,  
¶¶28- 32.   I n al l  ot her  r espect s,  t he cour t  of  appeal s af f i r med 
t he ci r cui t  cour t ' s  j udgment .  

The pl ai nt i f f  decl i ned t o pet i t i on f or  r evi ew of  t hat  
por t i on of  t he cour t  of  appeal s '  opi ni on r ever si ng t he ci r cui t  
cour t ' s  j udgment  i n par t .    



No.  2006AP1566   

 

3 
 

I V.   We consi der  and r ej ect  each of  PI C' s ar gument s i n 

t ur n.  

I  

¶3 Whet her  PI C i s i n def aul t  i s  not  at  i ssue.   Al t hough 

PI C vi gor ousl y di sput ed t he i ssue of  i t s  def aul t  bef or e t he 

c i r cui t  cour t  and cour t  of  appeal s,  PI C does not  di sput e her e 

t hat  i t  i s  i n def aul t .    

¶4 PI C ar gued bef or e t he c i r cui t  cour t  t hat  al t hough i t  

had f ai l ed t o ser ve an answer  t i mel y i n r esponse t o t he 

pl ai nt i f f ' s  amended compl ai nt  nami ng PI C as a def endant ,  PI C 

shoul d not  be hel d i n def aul t  under  t he c i r cumst ances of  t he 

pr esent  case.   PI C moved f or  t he c i r cui t  cour t  t o enl ar ge t he 

t i me i n whi ch PI C coul d f i l e and ser ve i t s answer ,  ar gui ng t hat  

i t s negl ect i ng t o ser ve an answer  wi t hi n t he t i me or i gi nal l y 

speci f i ed was excusabl e. 2   

¶5 PI C expl ai ned i t s f ai l ur e t o ser ve an answer  t i mel y as 

f ol l ows:  PI C hi r ed counsel  t o r epr esent  PI C and al l  of  PI C' s 

codef endant s ( most  of  whom wer e PI C' s i nsur eds)  i n t he act i on;  

t he counsel  hi r ed by PI C i nt ended t o ser ve an answer  t i mel y on 

behal f  of  al l  def endant s i n t he act i on,  i ncl udi ng PI C;  t he 

counsel  t i mel y ser ved an answer  ( whi ch deni ed t he l i abi l i t y  of  

al l  def endant s)  on behal f  of  PI C' s codef endant s but  

i nadver t ent l y omi t t ed PI C' s name f r om t he capt i on of  t he answer ;  

                                                 
2 PI C ar gued t o t he c i r cui t  cour t  t hat  PI C' s negl ect  was of  

t he k i nd " whi ch mi ght  have been t he act  of  a r easonabl y pr udent  
per son under  t he same ci r cumst ances. "   See Connor  v.  Connor ,  
2001 WI  49,  ¶16,  243 Wi s.  2d 279,  627 N. W. 2d 182 ( quot at i on 
mar ks and ci t at i on omi t t ed) .    
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counsel ' s i nadver t ent  omi ssi on of  PI C' s name st emmed f r om a 

cl er i cal  or  comput er - based er r or  wi t hout  PI C' s ,  counsel ' s,  or  

counsel ' s st af f ' s  f aul t ;  t he par t i es cont i nued t o l i t i gat e t he 

act i on f or  mor e t han ni ne mont hs bef or e anyone not i ced PI C' s 

f ai l ur e t o answer  and f or  mor e t han one year  bef or e t he 

pl ai nt i f f  moved f or  def aul t  j udgment  agai nst  PI C;  t he pl ai nt i f f  

and al l  ot her  par t i es knew or  bel i eved al l  al ong t hat  t he 

counsel  r epr esent i ng PI C' s codef endant s was al so r epr esent i ng 

PI C;  and t he counsel  hi r ed by PI C i mmedi at el y f i l ed an amended 

answer  i ncl udi ng PI C' s name i n t he capt i on when counsel ' s pr i or  

omi ssi on was f i nal l y cal l ed t o hi s at t ent i on.   

¶6 PI C ar gued t o t he c i r cui t  cour t  t hat  not wi t hst andi ng 

t he over si ght  of  i t s  counsel ,  PI C had at  al l  t i mes di l i gent l y 

def ended t he act i on on i t s mer i t s on behal f  of  i t sel f  and i t s 

codef endant s.   PI C cont ended t hat  when counsel ' s  over si ght  has 

caused no pr ej udi ce t o t he pl ai nt i f f ,  t he i nt er est s of  j ust i ce 

wei gh heavi l y i n f avor  of  accept i ng PI C' s answer .   The pl ai nt i f f  

di d not  ar gue t o t he c i r cui t  cour t  t hat  i t  was pr ej udi ced by 

PI C' s f ai l ur e t o ser ve i t s answer  t i mel y.    

¶7 PI C' s ar gument  t o t he c i r cui t  cour t  was unsuccessf ul .   

The ci r cui t  cour t  f ound as mat t er s of  f act  t hat  t he counsel  

pur por t edl y r epr esent i ng PI C had accept ed ser vi ce of  t he 

pl ai nt i f f ' s  amended compl ai nt  on behal f  of  PI C' s codef endant s 

but  had r ef used t o accept  ser vi ce on PI C' s behal f ;  t hat  t he 

pl ai nt i f f  had been f or ced t o ser ve i t s amended compl ai nt  t o PI C 

per sonal l y;  t hat  t her e was no evi dence i n t he r ecor d showi ng 

t hat  PI C ever  not i f i ed counsel  t hat  i t  had been ser ved wi t h t he 
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amended compl ai nt  or  r equest ed counsel  t o ser ve or  f i l e an 

answer  on i t s behal f ;  t hat  " [ f ] r om Oct ober  30,  2003 t hr ough 

August  24,  2004 ( when PI C f i l ed an Answer  wi t h t he Cour t ) ,  

[ counsel  f or  t he codef endant s]  f i l ed numer ous f or mal  document s 

wi t h t he Cour t ,  none l i s t i ng PI C as bei ng r epr esent ed by hi s 

f i r m" ; 3 t hat  " [ h] ear i ngs wer e hel d on mot i ons t o st r i ke t he 

exper t  t est i mony of  Dr .  Mel by [ an exper t  wi t ness cal l ed by t he 

pl ai nt i f f ]  on Apr i l  20,  2004 and t o st r i ke cer t ai n t est i mony of  

Dr .  Hogan [ anot her  exper t  wi t ness cal l ed by t he pl ai nt i f f ]  on 

Jul y 13,  2004"  and t hat  " PI C di d not  appear  wi t h counsel  at  

t hose hear i ngs. " 4   

¶8 On t he basi s of  t he f act s as i t  f ound t hem,  t he 

c i r cui t  cour t  det er mi ned t hat  PI C' s negl ect  was not  excusabl e.   

The ci r cui t  cour t  t hus deni ed PI C' s mot i on t o enl ar ge t he t i me 

                                                 
3 The r ecor d shows t hat  ei t her  counsel  f or  t he codef endant s 

or  hi s cocounsel  f i l ed 12 f or mal  document s wi t h t he c i r cui t  
cour t  dur i ng t he r el evant  per i od.   Each document  l i s t ed PI C' s 
codef endant s,  but  not  PI C,  as bei ng r epr esent ed by counsel ' s 
f i r m.    

4 The t r anscr i pt  of  t he Apr i l  20,  2004,  hear i ng i s not  i n 
t he r ecor d.   However ,  t he t r anscr i pt  of  t he Jul y 13,  2004,  
hear i ng i s.   At  t he begi nni ng of  t he Jul y 13 hear i ng,  cocounsel  
f or  t he def endant s i dent i f i ed her sel f  as f ol l ows:  

Lor i  Lubi nsky of  t he Axl ey Br ynel son f i r m appear i ng on 
behal f  of  t he def endant s,  Char l es Fol kest ad,  Ter r ence 
Wi t t ,  Red Cedar  Cl i ni c and t he Fund t o t he ext ent  we 
pr ovi ded a def ense f or  t he Fund.  

As t he ci r cui t  cour t  f ound,  counsel ' s r eci t at i on of  t he 
c l i ent s she appear ed t o r epr esent  di d not  i ncl ude PI C.     
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i n whi ch t o f i l e and ser ve an answer  and gr ant ed t he pl ai nt i f f ' s  

mot i on t o st r i ke t he answer  t hat  PI C had ser ved unt i mel y.    

¶9 I n t he pet i t i on f or  r evi ew f i l ed wi t h t hi s cour t ,  PI C 

decl i ned t o cont est  t hat  i t  i s  i n def aul t  f or  i t s  f ai l ur e t o 

ser ve an answer  t i mel y.   PI C concedes bef or e t hi s cour t  t hat  i t s  

f ai l ur e t o ser ve an answer  t i mel y cannot  be excused under  t he 

c i r cumst ances of  t he pr esent  case;  t hat  t he c i r cui t  cour t  

pr oper l y deni ed PI C' s mot i on t o enl ar ge t he t i me i n whi ch t o 

ser ve and f i l e an answer ;  and t hat  t he c i r cui t  cour t  pr oper l y 

gr ant ed t he pl ai nt i f f ' s  mot i on t o st r i ke PI C' s unt i mel y answer .   

I n shor t ,  PI C concedes t hat  i t  i s  i n def aul t ,  t hat  i s ,  t hat  PI C 

has f ai l ed wi t hout  excuse t o j oi n i ssue of  l aw or  f act .  

I I  

¶10 We t ur n now t o t he i ssue t o be deci ded i n t he i nst ant  

case.   PI C' s pet i t i on pr esent s onl y a s i ngl e i ssue f or  r evi ew by  

t hi s cour t .   That  i ssue per t ai ns t o t he l egal  ef f ect  of  PI C' s 

now- acknowl edged def aul t . 5  We deci de i n t he pr esent  case t hi s 

                                                 
5 I n i t s pet i t i on,  PI C expl i c i t l y  addr essed i t s deci s i on not  

t o pet i t i on f or  r evi ew of  t he addi t i onal  i ssues t hat  PI C r ai sed 
and ar gued bef or e t he l ower  cour t s.   PI C' s pet i t i on expl ai ns 
t hat  al t hough PI C " di sagr ees wi t h t he l ower  cour t s '  r ul i ng on 
al l  of  t he def aul t  i ssues, "  PI C opt ed t o f ocus i t s pet i t i on " on 
t he key i ssue of  f i r st  i mpr essi on i n Wi sconsi n per t ai ni ng t o t he 
ef f ect  of  t he def aul t . "   Pet i t i on f or  Revi ew by Def endant -
Appel l ant  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  6.     

At  or al  ar gument ,  member s of  t hi s cour t  al so pr essed PI C' s 
appel l at e counsel  f or  a st at ement  of  t he i ssue or  i ssues t hat  
PI C i nt ended t o ar gue bef or e t hi s cour t .   Counsel  f or  PI C 
conf i r med t hat  among t he many i ssues PI C r ai sed and ar gued 
bef or e t he l ower  cour t s,  PI C had decl i ned t o pr esent  al l  but  one 
" nar r ow"  i ssue f or  r evi ew by t hi s cour t .     
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s i ngl e i ssue of  l aw t hat  PI C has pr esent ed f or  our  r evi ew.   We 

do not  addr ess or  deci de any i ssues deci ded i n t he c i r cui t  cour t  

or  cour t  of  appeal s but  not  r ai sed i n PI C' s pet i t i on t o t hi s 

cour t .    

¶11 The i ssue t hat  PI C pr esent s i n i t s pet i t i on t o t hi s 

cour t  may be st at ed as f ol l ows:  Di d t he answer  ser ved t i mel y by 

PI C' s codef endant  i nsur eds denyi ng t he l i abi l i t y  of  al l  

def endant s i nur e t o PI C' s benef i t  so as t o pr ecl ude,  as a mat t er  

of  l aw,  a j udgment  by def aul t  agai nst  PI C f or  t he pl ai nt i f f ' s  

damages,  not wi t hst andi ng PI C' s acknowl edged def aul t ?6   

¶12 PI C cont ends t hat  because t he t i mel y answer  of  i t s  

codef endant  i nsur eds deni ed t he l i abi l i t y  of  al l  def endant s,  t he 

ef f ect  of  PI C' s def aul t  i s  l i mi t ed and par t i al  as a mat t er  of  

l aw.   PI C asser t s t hat  i t  r emai ns ent i t l ed t o a t r i al  on t he 

i ssue of  i t s  i nsur eds'  causal  negl i gence and PI C' s l i abi l i t y  t o 

t he pl ai nt i f f .   Accor di ng t o PI C,  i t s def aul t  onl y pr ecl udes PI C 

                                                 
6 The f ol l owi ng i s PI C' s st at ement  of  t he i ssue i n i t s 

Pet i t i on f or  Revi ew and i n i t s Openi ng Br i ef  i n t hi s cour t :  

I s i t  appr opr i at e t o i mpose an al most  $1 mi l l i on 
def aul t  j udgment  on a l at e answer i ng i nsur er  f or  al l  
of  t he damages caused by i t s i nsur ed wher e t he 
i nsur eds——whose conduct  i s t he i ssue i n t he case——
t i mel y and vi gor ousl y di sput ed al l  of  t he Pl ai nt i f f s '  
l i abi l i t y  and damage al l egat i ons t hr ough t he def ense 
counsel  t he i nsur er  r et ai ned t o pr ovi de a j oi nt  
def ense f or  i t  and i t s i nsur eds?  The t r i al  cour t  
r ul ed t hat  t he ef f ect  of  t he i nsur er ' s def aul t  was t o 
pr ecl ude i t  f r om chal l engi ng whet her  i t s i nsur eds wer e 
negl i gent  even t hough t he i nsur eds t i mel y deni ed al l  
of  Pl ai nt i f f s '  al l egat i ons and i mposed a $972, 469. 81 
def aul t  j udgment  agai nst  t he i nsur er .  
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f r om cont est i ng t hat  i t  had at  al l  t i mes mat er i al  a pol i cy of  

i nsur ance i n f ul l  f or ce and ef f ect  t hat  pr ovi ded cover age t o 

PI C' s codef endant  i nsur eds f or  mal pr act i ce c l ai ms of  t he k i nd 

al l eged by t he pl ai nt i f f .   I n ot her  wor ds,  PI C ar gues t hat  t he 

ef f ect  of  PI C' s def aul t  i s  t o admi t  onl y i t s uncondi t i onal  

cover age f or  t he codef endant  i nsur eds.   

¶13 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

concl ude t hat  t he c i r cui t  cour t  di d not  er r  as a mat t er  of  l aw 

i n r ender i ng a j udgment  by def aul t  agai nst  PI C f or  t he 

pl ai nt i f f ' s  damages.   We det er mi ne,  as di d t he c i r cui t  cour t  and 

t he cour t  of  appeal s,  t hat  t he t i mel y answer  of  t he codef endant  

i nsur eds denyi ng t he l i abi l i t y  of  al l  def endant s di d not ,  as a 

mat t er  of  l aw,  pr ecl ude a j udgment  by def aul t  agai nst  PI C on t he 

i ssue of  l i abi l i t y  and damages upon PI C' s acknowl edged def aul t .   

We hol d t hat  PI C' s acknowl edged def aul t  subj ect ed PI C t o a 

j udgment  by def aul t  f or  t he pl ai nt i f f ' s  damages agai nst  i t .    

¶14 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  def aul t  j udgment  agai nst  

PI C f or  damages.  

I I I  

 ¶15 We br i ef l y summar i ze t he f act s  r el evant  t o t he i ssue 

t hat  PI C pr esent s f or  r evi ew.      

¶16 Dal e Ot t o,  Shel l ey Ot t o,  and Ashl ey Ot t o f i l ed a 

compl ai nt  agai nst  t wo medi cal  doct or s,  t he c l i ni c empl oyi ng t he 

doct or s,  t he doct or s '  and cl i ni c ' s f i c t i t i ous i nsur er s,  and t he 
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Wi sconsi n Pat i ent s '  Compensat i on Fund. 7  The compl ai nt  pl ed,  

i nt er  al i a,  causes of  act i on f or  r ecover y of  damages al l egedl y 

caused by t he doct or s '  negl i gence.   Dal e Ot t o di ed not  l ong 

af t er  t he compl ai nt  was f i l ed.    

¶17 Upon Ot t o' s deat h,  an amended compl ai nt  was f i l ed 

subst i t ut i ng t he Est at e of  Dal e Ot t o f or  Ot t o per sonal l y and 

addi ng Amanda Ot t o as a named pl ai nt i f f . 8  The amended compl ai nt  

al so subst i t ut ed PI C f or  t he f i c t i t i ous i nsur er s named i n t he 

or i gi nal  compl ai nt  and al l eged t hat  PI C had,  i n f ul l  f or ce and 

ef f ect  at  al l  mat er i al  t i mes,  a pol i cy of  i nsur ance cover i ng t he 

doct or s and t hei r  empl oyer  f or  t he damages al l eged by t he 

pl ai nt i f f .    

¶18 The amended compl ai nt  pl ed causes of  act i on f or  

medi cal  negl i gence not  onl y agai nst  t he codef endant  doct or s but  

al so di r ect l y " agai nst  .  .  .  Physi c i ans I nsur ance Company of  

Wi sconsi n,  I nc.  .  .  .  . "   The pl ai nt i f f ' s  amended compl ai nt  

al l eged t hat  PI C' s codef endant  i nsur eds wer e negl i gent  causi ng 

damages t o t he pl ai nt i f f  and t hat  " Physi c i ans I nsur ance Company 

of  Wi sconsi n,  I nc.  .  .  .  [ i s ]  di r ect l y l i abl e t o Pl ai nt i f f s i n 

an amount  t o be pr oven at  t r i al . "    

¶19 At t or ney Guy DeBeau ser ved and f i l ed an answer  t o t he 

amended compl ai nt  on behal f  of  t he doct or s and t he doct or s '  

empl oyer  on November  5,  2003.   The answer  of  t he doct or s and 

                                                 
7 The compl ai nt  al so named a subr ogat ed def endant .    

8 I n addi t i on,  t he amended compl ai nt  named a second 
subr ogat ed def endant  i n t he act i on.    
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t hei r  empl oyer  deni ed t he pl ai nt i f f ' s  al l egat i on t hat  t he 

doct or s wer e negl i gent  or  t hat  t hey had caused damages t o t he 

pl ai nt i f f .   Al t hough t he answer  was not  f i l ed or  ser ved on 

behal f  of  PI C,  t he answer  speci f i cal l y deni ed PI C' s l i abi l i t y  t o 

t he pl ai nt i f f s f or  any damages;  admi t t ed t hat  PI C " had at  a t i me 

mat er i al  her et o a pol i cy of  i nsur ance i n f ul l  f or ce and ef f ect  

whi ch pr ovi ded cover age t o [ t he doct or s and t he doct or s '  

empl oyer ]  f or  c l ai ms of  t he nat ur e al l eged by t he pl ai nt i f f s" ;  

and " speci f i cal l y aver [ r ed]  t hat  t he ext ent  of  cover age pr ovi ded 

under  sai d pol i cy i s l i mi t ed by t he t er ms and condi t i ons of  sai d 

pol i cy .  .  .  . "   

¶20 The pl ai nt i f f  ser ved PI C t he amended compl ai nt  and 

summons on November  20,  2003,  f i f t een days af t er  t he codef endant  

i nsur eds had ser ved and f i l ed t hei r  answer .   The pl ai nt i f f  

i ni t i al l y  asked At t or ney DeBeau t o admi t  ser vi ce of  t he amended 

summons and compl ai nt  on behal f  of  PI C.   For  r easons uncl ear  

f r om t he r ecor d,  At t or ney DeBeau decl i ned.   The pl ai nt i f f  

ul t i mat el y ser ved PI C per sonal l y t hr ough i t s v i ce- pr esi dent  of  

c l ai ms.   

¶21 The amended summons i nf or med PI C t hat  " [ w] i t hi n 45 

days of  r ecei v i ng t h[ e]  summons, "  PI C woul d be r equi r ed t o 

" r espond wi t h a wr i t t en answer ,  as t hat  t er m i s used i n Chapt er  

802 of  t he Wi sconsi n St at ut es,  t o t he compl ai nt . "   The amended 

summons f ur t her  advi sed PI C t hat  i f  i t  di d " not  pr ovi de a pr oper  

answer  wi t hi n 45 days,  t he cour t  may gr ant  j udgment  agai nst  you 

f or  t he awar d of  money or  ot her  l egal  act i on r equest ed i n t he 

compl ai nt . "  



No.  2006AP1566   

 

11 
 

¶22 PI C answer ed some ei ght  mont hs l at er .   On August  23,  

2004,  PI C answer ed i n t he f or m of  an amended answer  ser ved and 

f i l ed by At t or ney DeBeau on behal f  of  t he doct or s,  t hei r  

empl oyer ,  and t he def endant .   PI C' s answer  was unt i mel y. 9     

¶23 The pl ai nt i f f  moved f or  j udgment  by def aul t  agai nst  

PI C and f or  an or der  st r i k i ng PI C' s answer .   PI C moved f or  an 

or der  enl ar gi ng t he t i me t o f i l e and ser ve i t s answer .   The 

ci r cui t  cour t  deni ed PI C' s mot i on f or  an or der  enl ar gi ng t he 

t i me t o f i l e and ser ve i t s answer ,  f i ndi ng t hat  PI C' s f ai l ur e t o 

answer  t i mel y was not  t he r esul t  of  excusabl e negl ect . 10  See 

Wi s.  St at .  § ( Rul e)  801. 15( 2) ( a) .   The ci r cui t  cour t  t hen 

or der ed t hat  PI C' s unt i mel y answer  be st r uck and t hat  j udgment  

by def aul t  be ent er ed agai nst  i t .    

¶24 I n a br i ef  f i l ed subsequent  t o t he c i r cui t  cour t ' s 

or der  f or  t he ent r y of  def aul t  j udgment ,  PI C ar gued t o t he 

c i r cui t  cour t  t hat  i t s  def aul t  had t he sol e ef f ect  of  r ender i ng 

PI C " est opped f r om asser t i ng i t s pol i cy def enses. "   PI C ar gued 

t hat  i t s def aul t  coul d not  pr ecl ude PI C f r om l i t i gat i ng t he 

                                                 
9 As st at ed i n t he amended summons,  t he t i me al l ot t ed t o PI C 

t o answer  was 45 days.   See Wi s.  St at .  § ( Rul e)  802. 09( 1)  ( 2003-
04)  ( " A par t y shal l  pl ead i n r esponse t o an amended pl eadi ng 
wi t hi n 45 days af t er  ser vi ce of  t he amended pl eadi ng. " ) .   

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

10 See Wi s.  St at .  § ( Rul e)  801. 15( 2) ( a)  ( pr ovi di ng i n 
r el evant  par t  t hat  i f  a mot i on f or  enl ar gement  of  t he t i me i n 
whi ch t o per f or m an act  " i s made af t er  t he expi r at i on of  t he 
speci f i ed t i me,  i t  shal l  not  be gr ant ed unl ess t he cour t  f i nds 
t hat  t he f ai l ur e t o act  was t he r esul t  of  excusabl e negl ect " ) .   
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pl ai nt i f f ' s  al l egat i on t hat  t he doct or s i nsur ed by PI C 

negl i gent l y caused damages t o t he pl ai nt i f f .   Al t hough t he 

ci r cui t  cour t  had al r eady gr ant ed t he pl ai nt i f f ' s  mot i on f or  

def aul t  j udgment ,  PI C ar gued t hat  t he r emedy of  a def aul t  

j udgment  was not  avai l abl e t o t he pl ai nt i f f  under  t he 

c i r cumst ances of  t he pr esent  case.    

¶25 The ci r cui t  cour t  r ej ect ed PI C' s ar gument  and 

det er mi ned t hat  PI C' s def aul t  made i t  subj ect  t o a j udgment  by 

def aul t  f or  t he pl ai nt i f f ' s  damages.   The ci r cui t  cour t  

schedul ed a hear i ng t o det er mi ne t he amount  of  t he pl ai nt i f f ' s  

damages. 11   

¶26 Af t er  t he c i r cui t  cour t  det er mi ned t hat  PI C woul d be 

l i abl e by i t s def aul t  f or  t he pl ai nt i f f ' s  damages,  t he c i r cui t  

cour t  or der ed t he codef endant  i nsur eds di smi ssed upon a 

st i pul at i on bet ween t he pl ai nt i f f  and t he i nsur eds.   Under  t he 

t er ms of  t he c i r cui t  cour t ' s  or der  of  di smi ssal ,  al l  c l ai ms 

agai nst  t he codef endant  i nsur eds wer e di smi ssed wi t hout  

pr ej udi ce and wi t hout  cost s t o any par t y,  and t he pl ai nt i f f  

covenant ed not  t o r ef i l e t he act i on f or  t he r emai nder  of  t he 

appl i cabl e l i mi t at i ons per i od.   The ci r cui t  cour t ' s  or der  al so 

pr ovi ded t hat  no f i ndi ng woul d be made as t o whet her  t he 

def endant  doct or s had been negl i gent  or  had demonst r at ed 

unpr of essi onal  conduct .  

                                                 
11 See Hedt cke v.  Sent r y I ns.  Co. ,  109 Wi s.  2d 461,  478 n. 5,  

326 N. W. 2d 727 ( 1982)  ( " Upon ent r y of  a def aul t  j udgment ,  t he 
c i r cui t  cour t  may hol d a hear i ng or  i nqui r y t o det er mi ne 
damages. " ) .  
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¶27 Af t er  conduct i ng a hear i ng on damages,  t he c i r cui t  

cour t  r ender ed j udgment  by def aul t  agai nst  PI C f or  t he 

pl ai nt i f f ' s  compensat or y damages,  pl us f ees,  cost s,  and 

i nt er est .   

I V 

¶28 We addr ess PI C' s ar gument  t hat  t he t i mel y answer  of  

t he codef endant  i nsur eds denyi ng t he l i abi l i t y  of  al l  def endant s 

i nur ed t o PI C so as t o pr ecl ude a j udgment  by def aul t  agai nst  

PI C not wi t hst andi ng PI C' s acknowl edged def aul t .    

¶29 The deci s i on whet her  t o gr ant  a mot i on f or  j udgment  by 

def aul t  l i es wi t hi n t he sound di scr et i on of  t he c i r cui t  cour t . 12  

I n r evi ewi ng a c i r cui t  cour t ' s  di scr et i onar y deci s i on,  an 

appel l at e cour t  deci des quest i ons of  l aw i mbedded i n t he c i r cui t  

cour t ' s  exer ci se of  di scr et i on i ndependent l y of  t he c i r cui t  

cour t  but  benef i t i ng f r om i t s anal ysi s. 13  The i ssue pr esent ed i n 

t he i nst ant  case r equi r es t hi s cour t  t o i nt er pr et  and appl y 

r ul es of  pl eadi ng,  pr act i ce,  and pr ocedur e adopt ed by t hi s cour t  

pur suant  t o Wi s.  St at .  § 751. 12.   I nt er pr et at i on of  t hese r ul es 

pr esent s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses. 14     

                                                 
12 Spl i t  Rock Har dwoods,  I nc.  v.  Lumber  Li qui dat or s,  I nc. ,  

2002 WI  66,  ¶63,  253 Wi s.  2d 238,  646 N. W. 2d 19.    

13 Kocken v.  Wi s.  Counci l  40,  2007 WI  72,  ¶26,  301 
Wi s.  2d 266,  732 N. W. 2d 828.    

14 Wat er s ex r el .  Skow v.  Per t zbor n,  2001 WI  62,  ¶16,  243 
Wi s.  2d 703,  627 N. W. 2d 497.    
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¶30 PI C makes t he f ol l owi ng ar gument s i n suppor t  of  i t s  

posi t i on t hat  t he t i mel y answer  of  t he codef endant  i nsur eds 

denyi ng t he l i abi l i t y  of  al l  def endant s i nur ed t o i t  so as t o 

pr ecl ude,  as a mat t er  of  l aw,  a j udgment  by def aul t  agai nst  i t  

not wi t hst andi ng i t s acknowl edged def aul t :  ( A)  PI C' s def aul t  

cannot  est abl i sh i t s l i abi l i t y ,  because i t s l i abi l i t y  i s  

compl et el y dependent  upon t he l i abi l i t y  of  i t s  codef endant  

i nsur eds and PI C t hus cannot  admi t  by i t s def aul t  t he negl i gence 

of  i t s  codef endant  i nsur eds;  ( B)  Wi sconsi n l aw suppor t s PI C' s 

posi t i on;  ( C)  Case l aw f r om ot her  j ur i sdi ct i ons suppor t s PI C' s  

posi t i on;  ( D)  Case l aw f r om ot her  j ur i sdi ct i ons demonst r at es 

t hat  t he c i r cui t  cour t ' s  def aul t  j udgment  agai nst  t he def endant  

i mpr oper l y i nvi t ed i nconsi st ent  out comes i n t he act i on;  and ( E)  

Publ i c pol i cy consi der at i ons suppor t  l i mi t i ng t he ef f ect  of  

PI C' s def aul t  t o an admi ssi on of  uncondi t i onal  cover age.   We 

r ej ect  each ar gument  i n t ur n.    

A 

¶31 PI C' s f i r st  ar gument  i s t hat  i t s  l i abi l i t y  i s 

compl et el y dependent  upon t he l i abi l i t y  of  i t s  codef endant  

i nsur eds and t hat  i t  t her ef or e cannot  admi t  by i t s def aul t  t he 

negl i gence of  i t s  codef endant  i nsur eds.   We concl ude t hat  t hi s 

ar gument  i s cont r ar y t o Wi s.  St at .  § 632. 24,  Wi sconsi n' s " di r ect  

act i on"  st at ut e.    

¶32 The di r ect  act i on st at ut e pr ovi des t hat  any l i abi l i t y  

pol i cy cover i ng negl i gence makes t he i nsur ance company l i abl e t o 

t he per son ent i t l ed t o r ecover  agai nst  t he i nsur ed up t o t he 

pol i cy l i mi t s.   Under  t he di r ect  act i on st at ut e,  t he compl ai ni ng 
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par t y may al l ege t he i nsur ed' s conduct ,  and t he i nsur er ' s 

l i abi l i t y  t her ef or ,  di r ect l y agai nst  t he i nsur er .   The st at ut e 

r ender s t he i nsur er  " di r ect l y l i abl e"  f or  t he conduct  of  i t s  

i nsur ed. 15  " [ J] udgment  may be di r ect l y agai nst  t he i nsur er  

and .  .  .  payment  must  be made di r ect l y t o t he i nj ur ed par t y. " 16  

I n addi t i on,  t he i nsur ed i s not  a necessar y par t y t o t he act i on 

br ought  agai nst  i t s  i nsur er . 17    

¶33 Sect i on 632. 24 pr ovi des i n f ul l  as f ol l ows:  

DI RECT ACTI ON AGAI NST I NSURER.   Any bond or  pol i cy of  
i nsur ance cover i ng l i abi l i t y  t o ot her s f or  negl i gence 
makes t he i nsur er  l i abl e,  up t o t he amount s st at ed i n 
t he bond or  pol i cy,  t o t he per sons ent i t l ed t o r ecover  
agai nst  t he i nsur ed f or  t he deat h of  any per son or  f or  
i nj ur y t o per sons or  pr oper t y,  i r r espect i ve of  whet her  
t he l i abi l i t y  i s  pr esent l y est abl i shed or  i s 
cont i ngent  and t o become f i xed or  cer t ai n by f i nal  
j udgment  agai nst  t he i nsur ed.  

¶34 The t ext  of  t he di r ect  act i on st at ut e cont r adi ct s 

PI C' s asser t i on t hat  PI C' s l i abi l i t y  i s  " compl et el y dependent  on 

[ i t s i nsur eds' ]  l i abi l i t y . " 18  The st at ut e expr ess l y st at es t hat  

an i nsur er  may be l i abl e " i r r espect i ve of  whet her  t he l i abi l i t y  

i s  pr esent l y est abl i shed or  i s cont i ngent  and t o become f i xed or  

cer t ai n by f i nal  j udgment  agai nst  t he i nsur ed. "    

                                                 
15 Loy v.  Bunder son,  107 Wi s.  2d 400,  423,  320 N. W. 2d 175 

( 1982) .    

16 I d.  at  423.    

17 I d.  at  421.      

18 Openi ng Br i ef  and Appendi x of  Def endant - Appel l ant -
Pet i t i oner  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  
11.  
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¶35 An i nsur er ' s l i abi l i t y  i s ,  of  cour se,  dependent  upon 

t he conduct  of  i t s  i nsur ed,  but  t he i nsur er ' s l i abi l i t y  i s  not  

necessar i l y  dependent  on t he i nsur ed' s l i abi l i t y .   Ther e can be 

no r ecover y agai nst  t he i nsur er  unl ess t he i nsur ed' s conduct  

gi v i ng r i se t o l i abi l i t y  i s  pr oven.     

¶36 Our  cases i nt er pr et i ng and appl y i ng t he di r ect  act i on 

st at ut e est abl i sh t hat  " [ t ] he r esponsi bi l i t y  of  an i nsur ance 

company t o an i nj ur ed par t y i s der i vat i ve of  t he i nsur ed' s 

conduct ,  but  i t  i s  not  der i vat i ve of  t he st at us of  t he i nsur ed' s 

per sonal  l i abi l i t y  t o a pl ai nt i f f  .  .  .  . " 19  The case l aw 

f ur t her  est abl i shes t hat  l i abi l i t y  may be i mposed " upon t he 

i nsur er  i r r espect i ve of  whet her  t her e i s a f i nal  j udgment  

agai nst  t he i nsur ed. " 20  I ndeed,  under  cer t ai n c i r cumst ances,  t he 

i nsur er  may be subj ect  t o a j udgment  agai nst  i t  even when 

r ecover y agai nst  t he i nsur ed i s pr ecl uded by l aw. 21    

                                                 
19 Loy,  107 Wi s.  2d at  426 ( emphasi s added) .    

20 I d.  at  421.   

21 We have st at ed t hat  t he di r ect  act i on st at ut e embodi es 
t he f ol l owi ng t hr ee l egi s l at i ve pur poses:  ( 1)  t o " save 
l i t i gat i on and r educe t he expense by det er mi ni ng t he r i ght s of  
al l  par t i es i n a s i ngl e act i on whi ch i s usual l y def ended by t he 
i nsur ance car r i er " ;  ( 2)  t o " expedi t e t he f i nal  set t l ement  of  
l i t i gat i on and t he f i nal  payment  t o t he i nj ur ed per son,  i f  he be 
ent i t l ed t o r ecover y" ;  and ( 3)  t o " pl ace t he bur den upon t he 
i nsur ance car r i er  who has been compensat ed i n advance f or  i t s 
l i abi l i t y  t o pay t he damage assessed f or  such i nj ur i es t o per son 
and damage t o pr oper t y as have been caused by act i onabl e 
negl i gence on t he par t  of  t he per son i nsur ed. "   Decade' s Mont hl y 
I ncome & Appr ec i at i on Fund v.  Whyt e & Hi r schboeck,  S. C. ,  173 
Wi s.  2d 665,  675,  295 N. W. 2d 335 ( 1993)  ( quot i ng Ducommun v.  
I nt er - St at e Exchange,  193 Wi s.  179,  185,  212 N. W.  289,  r eh' g 
deni ed,  193 Wi s.  185,  214 N. W.  616 ( 1927) ) . �� 
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¶37 Kuj awa v.  Amer i can I ndemni t y Co. ,  245 Wi s.  361,  14 

N. W. 2d 31 ( 1944) ,  pr ovi des one such exampl e.   Thi s cour t  hel d i n 

Kuj awa t hat  Kuj awa coul d pr oceed wi t h a pr oper l y commenced 

act i on agai nst  a def endant  i nsur er  al t hough r ecover y agai nst  t he 

t or t f easor - i nsur ed was bar r ed under  t he appl i cabl e st at ut e of  

l i mi t at i ons.     

¶38 Kuj awa sued Amer i can I ndemni t y f or  damages t hat  Kuj awa 

suf f er ed i n an aut omobi l e acc i dent  al l egedl y  caused by t he 

t or t i ous conduct  of  Amer i can I ndemni t y ' s i nsur ed.   Kuj awa di d 

not  br i ng act i on agai nst  t he t or t f easor - i nsur ed.   Af t er  Kuj awa' s  

act i on was commenced,  t he t i me al l ot t ed under  t he appl i cabl e 

st at ut e of  l i mi t at i on expi r ed,  bar r i ng Kuj awa' s cause of  act i on 

agai nst  t he t or t f easor - i nsur ed.   The t r i al  cour t  gr ant ed 

Amer i can I ndemni t y ' s mot i on f or  summar y j udgment  agai nst  Kuj awa,  

hol di ng t hat  " [ t ] her e bei ng no l i abi l i t y  on t he par t  of  [ t he 

i nsur ed]  t hen t her e i s no l i abi l i t y  on t he par t  of  t he i nsur ance 

car r i er  because under  i t s cont r act  t her e i s no one t o 

i ndemni f y. " 22  

¶39 Thi s cour t  r ever sed t he t r i al  cour t ' s  deci s i on,  

per mi t t i ng Kuj awa t o pr oceed wi t h t he cause of  act i on agai nst  

Amer i can I ndemni t y,  al t hough t he i nsur ed coul d not  be l i abl e t o 

Kuj awa.   The cour t  st at ed t hat  under  t he Wi sconsi n di r ect  act i on 

st at ut e,  Kuj awa was ent i t l ed t o pur sue t he cause of  act i on 

agai nst  t he def endant  i nsur er  al one. 23  So l ong as Kuj awa had a 
                                                 

22 Kuj awa v.  Am.  I ndem.  Co. ,  245 Wi s.  361,  363,  14 N. W. 2d 31 
( 1944) .  

23 I d.   
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cause of  act i on agai nst  t he i nsur ed at  t he t i me t he act i on was 

commenced,  f ur t her  di scussi on about  t he st at ut e of  l i mi t at i on 

was,  accor di ng t o t hi s cour t ,  " unnecessar y. " 24  I t  was of  no 

moment  t hat  Kuj awa' s act i on coul d r esul t  i n r ecover y agai nst  

Amer i can I ndemni t y when t he st at ut e of  l i mi t at i on woul d bar  any 

r ecover y agai nst  t he i nsur ed.  

¶40 A necessar y cor ol l ar y of  t he i nsur er ' s di r ect  

l i abi l i t y  t o an i nj ur ed compl ai nant  i s t hat  t he i nsur er  may 

admi t  an al l egat i on of  i t s  l i abi l i t y ,  as wel l  as t he under l y i ng 

al l egat i on of  t he t or t i ous conduct  of  i t s  i nsur ed.   When t he 

act i on i s br ought  di r ect l y agai nst  t he i nsur er  and t he i nsur ed 

i s not  a par t y t o t he act i on,  t he i nsur er  must  have t he abi l i t y  

t o admi t  or  deny t he pl ai nt i f f ' s  al l egat i ons as t he i nsur er  sees 

f i t .    

¶41 The pl ai nt i f f  i n t he pr esent  case pl ed causes of  

act i on f or  medi cal  negl i gence di r ect l y agai nst  PI C.   The 

pl ai nt i f f  al l eged,  di r ect l y agai nst  PI C,  t hat  PI C' s i nsur eds 

negl i gent l y caused damages t o t he pl ai nt i f f  and t hat  PI C was 

" di r ect l y l i abl e"  t o t he pl ai nt i f f  due t o t he causal  negl i gence 

of  i t s  i nsur ed.   PI C was obl i gat ed t o answer  t hese al l egat i ons.  

¶42 The or di nar y r ul e i s t hat  t he al l egat i ons i n a 

compl ai nt  " ar e admi t t ed when not  deni ed"  i n t he answer  of  a 

def endant  agai nst  whom t he al l egat i ons ar e made. 25  Fur t her mor e,  

when a def endant  i s det er mi ned t o be i n def aul t ,  t he f act ual  

                                                 
24 I d.  at  366.    

25 Wi s.  St at .  § ( Rul e)  802. 02( 4)  
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al l egat i ons agai nst  t he def endant ,  except  t hose r el at i ng t o t he 

amount  of  damages,  or di nar i l y  ar e deemed t r ue. 26  Not hi ng i n t he 

nat ur e of  an i nsur er ' s l i abi l i t y  t o t he pl ai nt i f f  ser ves t o 

i mpai r  t he oper at i on of  t hese gener al  r ul es.  

¶43 Al t hough we concl ude t hat  t he di r ect  act i on s t at ut e 

shows t hat  PI C may admi t  by i t s def aul t  t he negl i gence of  i t s 

codef endant  i nsur eds and i t s own consequent  l i abi l i t y  t o t he 

pl ai nt i f f ,  we do not  concl ude t hat  t he di r ect  act i on st at ut e 

shows t hat  PI C' s def aul t  must  const i t ut e such an admi ssi on under  

t he c i r cumst ances of  t he pr esent  case.   The pl ai nt i f f  i n t he 

pr esent  case br ought  act i on not  onl y agai nst  PI C but  al so 

agai nst  PI C' s i nsur eds,  who answer ed t i mel y denyi ng t he 

l i abi l i t y  of  al l  def endant s.   The di r ect  act i on st at ut e does not  

speak t o t he quest i on whet her  t he t i mel y answer  of  an i nsur ed 

denyi ng l i abi l i t y  may i nur e t o t he benef i t  of  a def aul t i ng 

i nsur ance company so as t o pr ecl ude a j udgment  by def aul t  

agai nst  i t  f or  t he pl ai nt i f f ' s  damages.   We exami ne PI C' s ot her  

ar gument s suppor t i ng i t s posi t i on t hat  an i nsur ed' s answer  

i nur es t o t he benef i t  of  a def aul t i ng i nsur ance company when t he 

i nsur ed' s l i abi l i t y  has not  been det er mi ned and t he i nsur ed i s 

di smi ssed f r om t he case.    

B 

¶44 PI C' s second ar gument  i s t hat  Wi sconsi n l aw 

demonst r at es t hat  despi t e PI C' s def aul t ,  PI C can t ake advant age 

                                                 
26 3A Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:  Ci v i l  

Pr ocedur e § 602. 3,  at  171 ( 3d ed.  2003) .  
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of  i t s  i nsur eds'  deni al  of  negl i gence.   We di sagr ee wi t h PI C.   

The ef f ect  of  PI C' s acknowl edged def aul t  was t o expose PI C t o a 

j udgment  by def aul t  agai nst  i t  f or  damages.     

¶45 We begi n wi t h Wi s.  St at .  § ( Rul e)  806. 02,  gover ni ng 

def aul t  j udgment  cases.   Def aul t  j udgment  may be r ender ed i f  no 

i ssue of  l aw or  f act  has been j oi ned and i f  t he t i me f or  j oi ni ng 

i ssue has expi r ed.   Sect i ons ( Rul es)  806. 02( 1)  and ( 2) ,  whi ch 

ar e r el evant  t o t he pr esent  case i n whi ch PI C def aul t ed f or  

f ai l ur e t o answer  t i mel y,  pr ovi de i n f ul l  as f ol l ows:  

( 1)  A def aul t  j udgment  may be r ender ed as pr ovi ded i n 
subs.  ( 1)  t o ( 4)  i f  no i ssue of  l aw or  f act  has been 
j oi ned and i f  t he t i me f or  j oi ni ng i ssue has expi r ed.  
Any def endant  appear i ng i n an act i on shal l  be ent i t l ed 
t o not i ce of  mot i on f or  j udgment .  

( 2)  Af t er  f i l i ng t he compl ai nt  and pr oof  of  ser vi ce of  
t he summons on one or  mor e of  t he def endant s and an 
af f i davi t  t hat  t he def endant  i s  i n def aul t  f or  f ai l ur e 
t o j oi n i ssue,  t he pl ai nt i f f  may move f or  j udgment  
accor di ng t o t he demand of  t he compl ai nt .  I f  t he 
amount  of  money sought  was excl uded f r om t he demand 
f or  j udgment ,  as r equi r ed under  s.  802. 02 ( 1m) ,  t he 
cour t  shal l  r equi r e t he pl ai nt i f f  t o speci f y t he 
amount  of  money cl ai med and pr ovi de t hat  i nf or mat i on 
t o t he cour t  and t o t he ot her  par t i es pr i or  t o t he 
cour t  r ender i ng j udgment .  I f  pr oof  of  any f act  i s  
necessar y f or  t he cour t  t o gi ve j udgment ,  t he cour t  
shal l  r ecei ve t he pr oof .  

¶46 Sect i ons ( Rul es)  806. 02( 1)  and ( 2)  ar e,  on t hei r  f ace,  

i nconsi st ent  wi t h PI C' s posi t i on t hat  t he answer  of  i t s  

codef endant s denyi ng t he l i abi l i t y  of  al l  def endant s pr ecl udes a 

j udgment  by def aul t  agai nst  PI C f or  damages.    

¶47 Subsect i on ( 1)  expr essl y aut hor i zes t he c i r cui t  cour t  

t o r ender  a j udgment  by def aul t  i n c i r cumst ances when,  as i n t he 
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pr esent  case,  " no i ssue of  l aw or  f act  has been j oi ned 

and .  .  .  t he t i me f or  j oi ni ng i ssue has expi r ed. "   PI C concedes 

t hat  i t  has f ai l ed i n t he pr esent  case t o j oi n i ssue of  l aw or  

f act  and t hat  t he t i me f or  j oi ni ng i ssue has expi r ed.    

¶48 Mor eover ,  al t hough subsect i on ( 1)  expr essl y 

cont empl at es cases i nvol v i ng mul t i pl e def endant s ( " Any def endant  

appear i ng i n an act i on shal l  be ent i t l ed t o not i ce of  mot i on f or  

j udgment .  .  .  . " ) ,  t he t ext  of  t he subsect i on does not  suggest  

t hat  t her e may be ci r cumst ances i n whi ch one def endant  may j oi n 

i ssue of  f act  or  l aw on behal f  of  anot her .   The pl ai n l anguage 

of  § ( Rul e)  806. 02( 1)  t hus seems t o r ender  a def endant  subj ect  

t o a def aul t  j udgment  agai nst  i t  f or  i t s  f ai l ur e t o j oi n i ssue 

of  l aw or  f act .  

¶49 Subsect i on ( 2)  f ur t her  r ei nf or ces t he concept  t hat  t he 

ef f ect  of  a def endant ' s def aul t  i s  t o make avai l abl e t he r emedy 

of  a j udgment  by def aul t  agai nst  t he def endant .   Subsect i on ( 2)  

pl ai nl y st at es t hat  when a def endant  i s i n def aul t  f or  f ai l ur e 

t o j oi n i ssue,  " t he pl ai nt i f f  may move f or  j udgment  accor di ng t o 

t he demand of  t he compl ai nt . "   Not hi ng i n t he t ext  of  subsect i on 

( 2)  suggest s t hat  t he pl ai nt i f f ' s  r i ght  t o move f or  j udgment  

agai nst  a def endant  i n def aul t  may be condi t i onal  upon t he 

cont ent  of  an answer  ser ved t i mel y by a codef endant  not  i n 

def aul t .    

¶50 Si gni f i cant l y,  t he def aul t  j udgment  st at ut e pr ovi des 

no ci r cumst ances i n whi ch a par t y i s i n def aul t  and yet  i s 

exempt  as a mat t er  of  l aw f r om t he pr ovi s i ons of  t he def aul t  

j udgment  st at ut e.   PI C' s ar gument  i s essent i al l y  t hat  such an 
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exempt i on does exi st :  PI C concedes t hat  i t  i s  i n def aul t  i n t he 

pr esent  case yet  deni es t hat  a def aul t  j udgment  may be r ender ed 

agai nst  i t  under  t he def aul t  j udgment  st at ut e.   We see no 

t ext ual  basi s f or  r ecogni z i ng t he exempt i on pr oposed by PI C.      

¶51 I n addi t i on t o t he def aul t  j udgment  st at ut e,  we l ook 

t o Wi s.  St at .  § ( Rul e)  802. 02,  whi ch gover ns pl eadi ngs.   We 

exami ne,  i n par t i cul ar ,  Wi s.  St at .  § ( Rul e)  802. 02( 2)  and ( 4) ,  

set t i ng f or t h gener al  r ul es f or  denyi ng al l egat i ons i n t he 

pl ai nt i f f ' s  compl ai nt  and speci f y i ng t he ef f ect  of  a def endant ' s  

f ai l ur e t o deny such al l egat i ons.   These subsect i ons pr ovi de i n 

f ul l  as f ol l ows:    

( 2)  DEFENSES;  FORM OF DENI ALS.   A par t y shal l  st at e i n 
shor t  and pl ai n t er ms t he def enses t o each cl ai m 
asser t ed and shal l  admi t  or  deny t he aver ment s upon 
whi ch t he adver se par t y r el i es.   I f  t he par t y i s 
wi t hout  knowl edge or  i nf or mat i on suf f i c i ent  t o f or m a 
bel i ef  as t o t he t r ut h of  an aver ment ,  t he par t y shal l  
so st at e and t hi s has t he ef f ect  of  a deni al .   Deni al s  
shal l  f ai r l y  meet  t he subst ance of  t he aver ment s 
deni ed.   The pl eader  shal l  make t he deni al s as 
speci f i c  deni al s of  desi gnat ed aver ment s or  
par agr aphs,  but  i f  a pl eader  i nt ends i n good f ai t h t o 
deny onl y a par t  or  a qual i f i cat i on of  an aver ment ,  
t he pl eader  shal l  speci f y so much of  i t  as i s t r ue and 
mat er i al  and shal l  deny onl y t he r emai nder .  

.  .  .  .  

( 4)  EFFECT OF FAI LURE TO DENY.   Aver ment s i n a 
pl eadi ng t o whi ch a r esponsi ve pl eadi ng i s r equi r ed,  
ot her  t han t hose as t o t he f act ,  nat ur e and ext ent  of  
i nj ur y and damage,  ar e admi t t ed when not  deni ed i n t he 
r esponsi ve pl eadi ng,  except  t hat  a par t y whose pr i or  
pl eadi ngs set  f or t h al l  deni al s and def enses t o be 
r el i ed upon i n def endi ng a c l ai m f or  cont r i but i on need 
not  r espond t o such cl ai m.   Aver ment s i n a pl eadi ng t o 
whi ch no r esponsi ve pl eadi ng i s r equi r ed or  per mi t t ed 
shal l  be t aken as deni ed or  avoi ded.  
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¶52 Li ke t he def aul t  j udgment  st at ut e,  Wi s.  St at .  § ( Rul e)  

802. 02( 2)  and ( 4)  ar e i nconsi st ent  wi t h PI C' s posi t i on i n t he 

pr esent  case.   The t ext  of  t hese pr ovi s i ons bel i es t he pr emi se,  

i mpl i c i t  i n PI C' s ar gument ,  t hat  PI C i s j ust i f i ed i n assumi ng 

t hat  a codef endant ' s answer  denyi ng common al l egat i ons i n t he 

pl ai nt i f f ' s  compl ai nt  has t he ef f ect  of  per mi t t i ng i t  t o f or go 

r espondi ng t o t hose same al l egat i ons wi t hout  r eper cussi on.    

¶53 Subsect i on ( 2)  est abl i shes a def endant ' s dut y t o 

r espond t o t he pl ai nt i f f ' s  pl eadi ngs wi t hout  qual i f y i ng t hi s 

dut y by r ef er ence t o t he r esponsi ve pl eadi ngs of  a codef endant .   

Sect i on ( Rul e)  802. 02( 2)  s i mpl y mandat es t hat  " [ a]  par t y shal l  

st at e i n shor t  and pl ai n t er ms t he def enses t o each cl ai m 

asser t ed and shal l  admi t  or  deny t he aver ment s upon whi ch t he 

adver se par t y r el i es"  ( emphasi s added) .   Not hi ng i n t he t ext  of  

subsect i on ( 2)  suggest s t hat  t hi s c l ear  l anguage r equi r i ng a 

par t y t o admi t  or  deny t he pl ai nt i f f ' s  aver ment s may not  appl y 

when a codef endant  of  t he par t y  has deni ed an aver ment  on behal f  

of  t he par t y.    

¶54 Wi sconsi n St at .  § ( Rul e)  802. 02( 4)  al so st ands i n 

c l ear  and di r ect  cont r adi ct i on t o PI C' s posi t i on i n t he pr esent  

case.   Subsect i on ( 4)  est abl i shes t hat  aver ment s i n a 

pl ai nt i f f ' s  compl ai nt  ar e deemed t o be admi t t ed when not  deni ed 

i n a def endant ' s r esponsi ve pl eadi ng,  wi t h cer t ai n except i ons.   

These except i ons,  appl y i ng when an aver ment  per t ai ns " t o t he 

f act ,  nat ur e and ext ent  of  i nj ur y and damage"  or  when t he 

def endant ' s " pr i or  pl eadi ngs set  f or t h al l  deni al s and def enses 

t o be r el i ed upon i n def endi ng a c l ai m f or  cont r i but i on, "  do not  
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i ncl ude t he except i on t hat  PI C seeks i n t he pr esent  case.   

Sect i on ( Rul e)  802. 02( 4)  does not  suggest  t hat  t he gener al  r ul e 

st at ed t her ei n cannot  appl y when t he aver ment  i s deni ed i n t he 

separ at e r esponsi ve pl eadi ng of  a codef endant .    

¶55 Wi sconsi n St at .  § ( Rul e)  802. 02( 4)  demonst r at es t hat  

PI C' s def aul t  made a j udgment  agai nst  i t  appr opr i at e wi t hi n t he 

di scr et i on of  t he c i r cui t  cour t .   I n suppor t  of  causes of  act i on 

pl ed di r ect l y agai nst  PI C,  t he pl ai nt i f f  al l eged t hat  PI C' s 

i nsur eds wer e negl i gent  causi ng damages t o t he pl ai nt i f f  and 

t hat  PI C i s " di r ect l y l i abl e"  t o t he pl ai nt i f f  f or  t hese 

damages.   PI C,  i n f ai l i ng t o deny t hi s al l egat i on of  i t s  

l i abi l i t y  i n a t i mel y answer ,  admi t t ed i t .   Wi t h t he i ssue of  

l i abi l i t y  r esol ved by v i r t ue of  PI C' s def aul t ,  onl y t he amount  

of  damages was l ef t  t o be det er mi ned bef or e ent r y of  j udgment  

agai nst  PI C. 27     

¶56 Mor eover ,  PI C' s posi t i on i s cont r ar y t o Wi s.  St at .  

§§ ( Rul es)  802. 06( 1)  and 802. 09( 1) .   These pr ovi s i ons est abl i sh 

PI C' s unequi vocal  dut y t o ser ve i t s answer  t i mel y t o t he 

compl ai nt  ser ved agai nst  i t . 28  Our  pr ecedent  r ecogni zes t he 
                                                 

27 See 3A Gr eni g,  supr a not e 26,  § 602. 3,  at  171 ( " I f  t he 
cour t  det er mi nes t he def endant  i s i n def aul t ,  t he f act ual  
al l egat i ons of  t he compl ai nt ,  except  t hose r el at i ng t o t he 
amount  of  damages,  wi l l  be t aken as t r ue. " )  ( c i t i ng Char l es Al an 
Wr i ght  et  al . ,  Feder al  Pr act i ce and Pr ocedur e:  Ci v i l  2d § 2688 
( 1998)  per t ai ni ng t o Rul e 55 of  t he Feder al  Rul es of  Ci v i l  
Pr ocedur e) .  

28 See Wi s.  St at .  § ( Rul e)  802. 06( 1)  ( " [ A]  def endant  shal l  
ser ve an answer  wi t hi n [ speci f y i ng t i mes]  .  .  .  . " )  ( emphasi s 
added) ;  § ( Rul e)  802. 09( 1)  ( " A par t y shal l  pl ead i n r esponse t o 
an amended pl eadi ng wi t hi n [ speci f y i ng t i mes]  .  .  .  " )  ( emphasi s 
added) .  
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i mpor t ance of  t hese pr ovi s i ons.   We have hel d t hat  " [ t ] he 

Wi sconsi n r ul es expect  t hat  answer s wi l l  be t i mel y ser ved and 

pr ompt l y f i l ed.   Cour t s ought  t o have aut hor i t y t o i mpose a 

ser i ous sanct i on f or  f ai l ur e t o t i mel y ' ser ve, '  and an 

appr opr i at e sanct i on,  however  modest ,  f or  f ai l ur e t o f i l e 

' wi t hi n a r easonabl e t i me af t er  ser vi ce. ' " 29  

¶57 PI C' s posi t i on does not  compor t  wi t h t he st at ut or y 

pr ovi s i ons i mposi ng a dut y t o ser ve an answer  t i mel y or  wi t h our  

case l aw r ecogni z i ng t he ci r cui t  cour t ' s  aut hor i t y t o i mpose a 

ser i ous sanct i on f or  f ai l ur e t o ser ve an answer  t i mel y.    

¶58 PI C suggest s t hat  t he consequence of  i t s  def aul t  i n 

t he pr esent  case i s mer el y an admi ssi on of  uncondi t i onal  

cover age.   Thi s consequence,  however ,  i s  no consequence at  al l  

when t he i nsur er ' s obl i gat i on t o i nsur e t he mat t er  ( and t he 

ext ent  of  t hi s obl i gat i on)  i s not  cont est ed. 30  PI C concedes t hat  

i nsur ance cover age i s c l ear  and t hat  i t  never  cont est ed cover age 

and never  i nt ended t o cont est  cover age.    

                                                 
29 Spl i t  Rock Har dwoods,  253 Wi s.  2d 238,  ¶29.   

30 I ndeed,  i t  i s  not  c l ear  t hat  a deemed admi ssi on of  
uncondi t i onal  cover age woul d be of  any consequence t o PI C i n t he 
pr esent  case.   I n i t s unt i mel y answer ,  PI C admi t t ed t hat  i t  " had 
at  a t i me mat er i al  her et o a pol i cy of  i nsur ance i n f ul l  f or ce 
and ef f ect  whi ch pr ovi ded cover age t o [ t he codef endant  i nsur eds]  
f or  c l ai ms of  t he nat ur e al l eged by pl ai nt i f f s. "   PI C di d 
at t empt  t o pl ead " t he t er ms and condi t i ons of  sai d pol i cy"  as a 
l i mi t at i on on i t s cover age obl i gat i ons,  but  i t  i s  not  c l ear  f r om 
t he r ecor d t hat  PI C coul d have expect ed t he t er ms and condi t i ons 
of  i t s  pol i cy t o make any pr act i cal  di f f er ence.   PI C' s cont r act  
wi t h i t s codef endant  i nsur eds i s not  i n t he r ecor d.    
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¶59 The r ul e PI C pr oposes woul d r ender  t he mandat or y 

pr ovi s i ons of  Wi s.  St at .  §§ ( Rul e)  802. 06( 1)  and 802. 09( 1)  

v i r t ual l y opt i onal  i n cases i n whi ch t he i nsur er  i ndi sput abl y 

pr ovi des cover age f or  t he damages al l eged i n t he pl ai nt i f f ' s 

compl ai nt .     

 ¶60 Mar t i n v.  Gr i f f i n,  117 Wi s.  2d 438,  440,  344 

N. W. 2d 206 ( Ct .  App.  1984) ,  i s  ger mane t o t he pr esent  case.   I n 

Mar t i n,  t he cour t  of  appeal s sust ai ned a def aul t  j udgment  on 

f act s and i ssues not  s i gni f i cant l y di st i ngui shabl e f r om t hose of  

t he pr esent  case.    

¶61 I n t he Mar t i n case,  Mar t i n br ought  act i on agai nst  

Gr i f f i n,  Aet na Casual t y ( i nsur er  of  t he vehi c l e oper at ed by 

Gr i f f i n) ,  and Mi l bank Mut ual  ( Gr i f f i n' s per sonal  i nsur er ) ,  

al l egi ng t hat  Gr i f f i n' s negl i gence caused $150, 000 i n damages t o 

Mar t i n. 31  Aet na Casual t y answer ed t i mel y on behal f  of  i t sel f  and 

Gr i f f i n,  denyi ng t hat  Gr i f f i n was negl i gent  and al l egi ng t hat  

t he acci dent  was caused by Mar t i n' s negl i gence. 32  Mi l bank 

Mut ual ' s answer  was not  t i mel y.   The ci r cui t  cour t  st r uck 

Mi l bank Mut ual ' s unt i mel y answer ,  di smi ssed Mi l bank Mut ual ' s 

codef endant s f r om t he act i on,  and ent er ed a j udgment  by def aul t  

agai nst  Mi l bank Mut ual  i n t he amount  of  $150, 000.  

¶62 Rel evant  t o t he pr esent  case,  Mi l bank Mut ual  ar gued on 

appeal  t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

                                                 
31 Mar t i n v.  Gr i f f i n,  117 Wi s.  2d 438,  440- 41,  344 

N. W. 2d 206 ( Ct .  App.  1984)  

32 See Mar t i n,  117 Wi s.  2d at  441;  Br i ef  of  Mi l bank Mut ual  
t o t he Cour t  of  Appeal s at  1- 2.    
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di scr et i on i n s t r i k i ng Mi l bank Mut ual ' s unt i mel y answer  and 

gr ant i ng a def aul t  j udgment  agai nst  i t  f or  damages.   Mi l bank 

Mut ual  cont ended t hat  i t s f ai l ur e t o answer  t i mel y was due t o 

excusabl e negl ect ,  expl ai ni ng t hat  t he c l ai ms super vi sor  

r esponsi bl e f or  handl i ng Mar t i n' s compl ai nt  had " concl uded 

er r oneousl y t hat  Aet na' s answer  was suf f i c i ent  t o pr ot ect  

Mi l bank and i t s i nsur ed, "  gi ven t hat  " Aet na was t he pr i mar y 

i nsur er  and pr ovi ded cover age exceedi ng t he damages demanded i n 

t he compl ai nt . " 33  Mi l bank Mut ual  f ur t her  expl ai ned t hat  i t  

gener al l y wr ot e no cover age " i n Wi sconsi n or  i n any st at e 

al l owi ng i nsur ance compani es t o be sued di r ect l y or  r equi r i ng 

t hem t o answer  compl ai nt s i nvol v i ng t hei r  i nsur eds. " 34   

¶63 The Mar t i n cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  def aul t  j udgment  f or  damages,  hol di ng t hat  " [ i ] t  i s  not  

excusabl e negl ect ,  as a mat t er  of  l aw,  f or  an i nsur ance company 

t o f ai l  t o f i l e a t i mel y answer  due t o t he good f ai t h bel i ef  of  

i t s  per sonnel  t hat ,  s i nce t her e appear ed t o be a pr i mar y i nsur er  

wi t h cover age exceedi ng damages al l eged i n t he compl ai nt ,  

Wi sconsi n l aw di d not  r equi r e i t  t o answer . " 35 

¶64 The f act s of  Mar t i n ar e not  s i gni f i cant l y 

di st i ngui shabl e f r om t hose of  t he pr esent  case.   I n Mar t i n,  

Mi l bank Mut ual ' s codef endant  Aet na Casual t y answer ed t i mel y on 

behal f  of  i t sel f  and t he def endant  i nsur ed,  denyi ng Mar t i n' s 

                                                 
33 Mar t i n,  117 Wi s.  2d at  441.    

34 I d.    

35 I d.  at  443.    
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al l egat i on t hat  t he def endant  i nsur ed was negl i gent .   I n t he 

i nst ant  case,  t he codef endant  i nsur eds si mi l ar l y  answer ed t i mel y  

on t hei r  own behal f ,  denyi ng t he pl ai nt i f f ' s  al l egat i on of  

negl i gence.   Ther e i s no pr i nci pl ed r eason t hat  PI C shoul d be 

spar ed a def aul t  j udgment  agai nst  i t  when t he def aul t  j udgment  

agai nst  Mi l bank Mut ual  was sust ai ned despi t e t he t i mel y answer  

of  Mi l bank Mut ual ' s codef endant  denyi ng negl i gence on t he par t  

of  Mi l bank Mut ual ' s codef endant  i nsur ed.     

¶65 The ar gument s set  f or t h by t he def endant  i nsur er s i n 

Mar t i n and t he i nst ant  case,  al t hough st r uct ur ed di f f er ent l y,  

ar e essent i al l y  t he same f or  pur poses of  t he pr esent  case.   The 

posi t i on of  PI C i n t he pr esent  case,  l i ke t he posi t i on of  t he 

def endant  i nsur er  i n Mar t i n,  r est s upon t he pr emi se t hat  t he 

t i mel y answer  of  a codef endant  may have t he ef f ect  of  pr ecl udi ng 

j udgment  by def aul t  agai nst  a def endant  i nsur er  who f ai l s t o 

answer  t i mel y.   I n Mar t i n,  Mi l bank Mut ual  ar gued t hat  i t  coul d 

excusabl y r el y upon t he t i mel y answer  of  i t s  codef endant  so as 

t o avoi d a def aul t  s i t uat i on ( and t hus al so t o avoi d a def aul t  

j udgment ) .   PI C concedes i t s def aul t  but  ar gues t hat ,  even i n 

def aul t ,  i t  i s  ent i t l ed t o r el y upon t he t i mel y answer  of  i t s 

codef endant  t o avoi d a def aul t  j udgment .  

¶66 I ndeed,  PI C' s ar gument  i n t he pr esent  case seems t o be 

a mor e ambi t i ous ver si on of  t he ar gument  t hat  Mi l bank Mut ual  set  

f or t h i n Mar t i n.   Mi l bank Mut ual  cont ended onl y t hat  i t s  

r el i ance upon t he answer  of  i t s  codef endant ,  al t hough er r oneous,  

was excusabl e.   PI C asser t s a r i ght  t o r el y ( i n def aul t )  upon 
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t he answer  of  i t s  codef endant .   What  Mi l bank Mut ual  c l ai med as 

an excuse,  PI C i n t he i nst ant  case cl ai ms as an ent i t l ement .           

¶67 I n sum,  t he Mar t i n cour t  of  appeal s '  deci s i on 

sust ai ni ng t he ci r cui t  cour t ' s  def aul t  j udgment  agai nst  Mi l bank 

Mut ual  st r ongl y suppor t s t he def aul t  j udgment  r ender ed agai nst  

PI C.   I t  makes l i t t l e sense f or  PI C t o be spar ed a def aul t  

j udgment  f or  damages agai nst  i t  when Mi l bank Mut ual  was subj ect  

t o a def aul t  j udgment  despi t e t he t i mel y answer  of  Mi l bank 

Mut ual ' s codef endant  denyi ng t hat  Mi l bank Mut ual ' s i nsur ed was 

negl i gent .    

¶68 PI C at t empt s t o di st i ngui sh Mar t i n on t he gr ound t hat  

t he def endant  i nsur ed i n Mar t i n f ai l ed t o answer  and was i n 

def aul t .   PI C asser t s t hat  t he i nsur ed i n Mar t i n " f ai l ed t o 

answer "  and t hat  " [ t ] her ef or e,  t her e was no answer  denyi ng 

negl i gence t hat  coul d have i nur ed t o t he benef i t  of  Mi l l bank 

[ s i c] . " 36  PI C f ur t her  asser t s  t hat  t he cour t  of  appeal s  

" addr essed t he ef f ect  of  [ Mi l bank Mut ual ' s]  def aul t  separ at e 

f r om t he [ def endant  i nsur ed' s]  def aul t . " 37  PI C ar gues t hat  i t  

was " t he ef f ect  of  t he i nsur ed' s def aul t  .  .  .  , "  not  t he ef f ect  

of  Mi l bank Mut ual ' s def aul t ,  " t o est abl i sh [ t he i nsur ed' s]  

negl i gence. " 38 

                                                 
36 Repl y Br i ef  of  Def endant - Appel l ant - Pet i t i oner  Physi c i ans 

I nsur ance Company of  Wi sconsi n,  I nc.  at  8 n. 4.    

37 Openi ng Br i ef  and Appendi x of  Def endant - Appel l ant -
Pet i t i oner  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  
20- 21.    

38 I d.  at  21.    
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¶69 PI C' s account  of  Mar t i n i s i naccur at e.   The Mar t i n 

cour t  of  appeal s expr essl y r ef er enced t he answer  of  Aet na 

Casual t y,  Mi l bank Mut ual ' s codef endant . 39  Al t hough t he Mar t i n 

opi ni on i s s i l ent  as t o t he cont ent  of  Aet na Casual t y ' s answer ,  

Mi l bank Mut ual ' s br i ef  t o t he cour t  of  appeal s st at ed t hat  " t he 

answer  deni ed t hat  [ t he]  def endant  [ i nsur ed]  was negl i gent  and 

al l eged t hat  t he acci dent  was caused by t he pl ai nt i f f ' s  

negl i gence. " 40  PI C' s asser t i on t hat  t her e was no answer  i n 

Mar t i n denyi ng t he i nsur ed' s negl i gence t hat  coul d have i nur ed 

t o t he benef i t  of  Mi l bank Mut ual  i s  not  cor r ect ,  accor di ng t o 

t he opi ni on and br i ef s i n t he Mar t i n case.  

¶70 PI C i s al so i ncor r ect  i n asser t i ng t hat  t he def endant  

i nsur ed i n Mar t i n was i n def aul t .   Mi l bank Mut ual ' s br i ef  t o t he 

cour t  of  appeal s  st at ed t hat  " Aet na Casual t y and Sur et y Company 

i nt er posed an answer  on behal f  of  i t sel f  and def endant  John 

Fr anci s Gr i f f i n,  I I I  [ t he i nsur ed] . " 41  Nowher e i n i t s opi ni on 

di d t he Mar t i n cour t  of  appeal s suggest  t hat  any def endant  ot her  

t han Mi l bank Mut ual  had f ai l ed t o answer  t i mel y or  was i n 

def aul t .  

¶71 PI C addi t i onal l y di r ect s our  at t ent i on t o st at ement s 

i n t he Mar t i n opi ni on t hat  PI C i nt er pr et s as l i mi t i ng t he ef f ect  

of  Mi l bank Mut ual ' s def aul t  t o an admi ssi on of  uncondi t i onal  

                                                 
39 Mar t i n,  117 Wi s.  2d at  441.  

40 Br i ef  of  Mi l bank Mut ual  I nsur ance Company t o t he Cour t  of  
Appeal s at  1- 2.    

41 I d.  at  1.    
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cover age.   Ear l y i n i t s opi ni on,  t he Mar t i n cour t  of  appeal s 

st at ed t hat  " [ w] i t hout  a val i d answer ,  Mi l bank i s deemed by l aw 

t o have admi t t ed,  wi t hout  qual i f i cat i on,  Mar t i n' s al l egat i on 

t hat  i t  cover ed Gr i f f i n' s l i abi l i t y  f or  negl i gence. " 42  A s i mi l ar  

st at ement  al so appear s l at er  i n t he opi ni on:  " By f ai l i ng t o f i l e 

a t i mel y answer  of  deni al ,  Mi l bank has admi t t ed t he 

uncondi t i oned al l egat i on t hat  i t s pol i cy cover ed [ t he i nsur ed]  

f or  l i abi l i t y  f or  damages caused by hi s negl i gence. " 43  PI C 

ar gues t hat  t hese st at ement s show t hat  t he cour t  of  appeal s 

per cei ved Mi l bank Mut ual ' s def aul t  t o r esul t  sol el y i n an 

admi ssi on of  uncondi t i onal  cover age,  not  i n an admi ssi on of  i t s  

i nsur ed' s negl i gence or  i n l i abi l i t y .     

¶72 We di sagr ee wi t h PI C' s i nt er pr et at i on of  t hese 

st at ement s i n t he Mar t i n opi ni on.   The cour t  of  appeal s '  

asser t i ons about  Mi l bank Mut ual ' s def aul t  const i t ut i ng an 

admi ssi on of  cover age wer e cl ear l y di r ect ed at  Mi l bank Mut ual ' s 

ar gument  t hat  despi t e i t s def aul t ,  Mi l bank Mut ual ' s l i abi l i t y 

shoul d be l i mi t ed accor di ng t o pr ovi s i ons i n i t s pol i cy wi t h t he 

i nsur ed l i mi t i ng Mi l bank Mut ual ' s cover age t o damages i n excess 

of  t hose t hat  Aet na Casual t y ( t he pr i mar y i nsur er )  was obl i gat ed 

t o cover .   I t  i s  unsur pr i s i ng t hat  t he cour t  of  appeal s 

r esponded t o Mi l bank Mut ual ' s cont ent i on t hat  i t  coul d ar gue f or  

l i mi t ed cover age even i n def aul t  by hol di ng t hat  Mi l bank 

Mut ual ' s def aul t  const i t ut ed an admi ssi on of  uncondi t i onal  

                                                 
42 Mar t i n,  117 Wi s.  2d at  440.    

43 I d.  at  444.      
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cover age.   El sewher e i n i t s opi ni on,  t he Mar t i n cour t  of  appeal s 

descr i bed t he ef f ect  of  Mi l bank Mut ual ' s def aul t  mor e br oadl y:  

" Mi l bank has .  .  .  wai ved i t s oppor t uni t y t o ar gue i ssues of  

l i abi l i t y  and t he r espect i ve obl i gat i ons of  t he t wo i nsur ance 

compani es. " 44  Thi s l anguage makes cl ear  t hat  t he ef f ect  of  

Mi l bank Mut ual ' s  def aul t  was t o est abl i sh bot h l i abi l i t y  and 

uncondi t i onal  cover age i r r espect i ve of  Aet na' s obl i gat i ons.    

¶73 Mor eover ,  t he Mar t i n cour t  of  appeal s '  mandat e 

af f i r mi ng t he def aul t  j udgment  agai nst  Mi l bank Mut ual  f or  

damages necessar i l y  i mpl i es t hat  Mi l bank Mut ual ' s def aul t  

const i t ut ed a f ul l - f l edged admi ssi on of  i t s  l i abi l i t y  t o Mar t i n.   

No ot her  basi s except  Mi l bank Mut ual ' s def aul t  exi st ed f or  a 

j udgment  i mposi ng l i abi l i t y  on Mi l bank f or  t he negl i gence of  i t s 

i nsur ed.   As we have st at ed,  t he al l egat i on of  negl i gence was 

deni ed,  not  admi t t ed,  i n t he t i mel y answer  of  Mi l bank' s 

codef endant .   The def aul t  j udgment  agai nst  Mi l bank cl ear l y woul d 

have been i mpr oper  i f  Mi l bank' s def aul t  had not  est abl i shed i t s 

l i abi l i t y .  

¶74 The def aul t  j udgment  agai nst  PI C i n t he i nst ant  case 

i s f ur t her  suppor t ed by Ger t h v.  Amer i can St ar  I nsur ance Co. ,  

166 Wi s.  2d 1000,  480 N. W. 2d 836 ( Ct .  App.  1992) .   Ger t h 

r epr esent s anot her  case i n whi ch t he cour t  of  appeal s sust ai ned 

a def aul t  j udgment  on f act s not  s i gni f i cant l y di st i ngui shabl e 

f r om t hose consi der ed her e.  

                                                 
44 I d.  ( emphasi s added) .    



No.  2006AP1566   

 

33 
 

¶75 Ger t h br ought  act i on agai nst  Rei d Boi l er  Wor ks and 

Amer i can St ar ,  Rei d Boi l er ' s l i abi l i t y  i nsur er .   Al t hough t he 

opi ni on i s s i l ent  on t he mat t er ,  Rei d Boi l er  Wor ks appar ent l y 

answer ed t i mel y. 45  Amer i can St ar  f ai l ed t o answer  t i mel y.   The 

ci r cui t  cour t  deni ed Amer i can St ar ' s mot i on t o ext end t he t i me 

f or  answer i ng ( f i ndi ng no excusabl e negl ect ) ,  gr ant ed Ger t h' s 

mot i on t o st r i ke Amer i can St ar ' s  unt i mel y answer ,  and ent er ed a 

j udgment  by def aul t  agai nst  Amer i can St ar  f or  damages.   PI C 

cor r ect l y st at es t hat  t he Ger t h opi ni on does not  di scuss whet her  

an answer  of  a codef endant  shoul d i nur e t o t he benef i t  of  t he 

i nsur er .   Ger t h i s about  excusabl e negl ect ,  an i ssue not  bef or e 

us i n t he pr esent  case.   But  t he r esul t  i n Ger t h does not  f avor  

PI C.        

¶76 Fi nal l y,  we al so f i nd suppor t  i n Pet t  v.  Cl ar k,  5 Wi s.  

198 ( 1856) .   I n Pet t ,  t he c i r cui t  cour t  ent er ed a def aul t ,  and 

ul t i mat el y r ender ed a def aul t  j udgment ,  agai nst  def endant s 

Reynol ds and Cl ar k.   Reynol ds,  however ,  pr evi ousl y had f i l ed a 

pl ea t hat  was not  st r uck and t hat  r emai ned i n t he cour t ' s  

r ecor d.    

¶77 On appeal ,  t he Wi sconsi n Supr eme Cour t  hel d t hat  when 

a pl ea was on f i l e wi t h t he c i r cui t  cour t ,  " a def aul t  coul d not  

be ent er ed agai nst  t he def endant  pl eadi ng i t . " 46  Rel evant  t o t he 

                                                 
45 Br i ef  of  Amer i can St ar  I nsur ance Company t o t he Cour t  of  

Appeal s at  5 ( " Rei d Boi l er  Wor ks appear ed by counsel  and 
answer ed t he Compl ai nt  denyi ng al l  of  t he Compl ai nt ' s 
al l egat i ons except  t he al l egat i ons of  Rei d' s 
exi st ence .  .  .  . " ) .  

46 Pet t  v.  Cl ar k,  5 Wi s.  198,  199 ( 1856)  ( emphasi s added) .    
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i nst ant  case,  her e t he def aul t  j udgment  was not  ent er ed agai nst  

t he i nsur eds who had f i l ed an answer .   The i nsur eds i n t he 

i nst ant  case vol unt ar i l y  agr eed t o be di smi ssed f r om t he case.   

The Pet t  cour t  di d not  hol d t hat  t he def endant  wi t h no pl ea on 

f i l e,  her e PI C,  was i mmune t o t he ent r y of  a def aul t .            

¶78 PI C adduces t wo Wi sconsi n cases t hat  i t  char act er i zes 

as i n i t s f avor :  Leonar d v.  Cat t ahach,  214 Wi s.  2d 236,  571 

N. W. 2d 444 ( Ct .  App.  1997) ,  and Haugen v.  Wi t t kopf ,  242 Wi s.  

276,  7 N. W. 2d 886 ( 1943) .   However ,  nei t her  Leonar d nor  Haugen 

i s on poi nt  i n t he pr esent  case.    

¶79 The Leonar ds br ought  act i on agai nst  def endant s Sandr a 

Conl ey and DuPont  Mut ual  ( Conl ey' s i nsur er ) ,  al l egi ng t hat  

Conl ey negl i gent l y caused damages t o t he Leonar ds.   Conl ey 

answer ed t i mel y,  denyi ng t he Leonar ds'  al l egat i on of  negl i gence 

and asser t i ng a cr oss- cl ai m agai nst  a codef endant  who al so 

al l egedl y negl i gent l y caused damages t o t he Leonar ds.   DuPont  

Mut ual  f ai l ed t o answer  t i mel y.   The ci r cui t  cour t  st r uck DuPont  

Mut ual ' s unt i mel y answer  and ent er ed a j udgment  by def aul t  

agai nst  i t  f or  damages.    

¶80 Rel evant  t o t he i nst ant  case,  DuPont  Mut ual  ar gued on 

appeal  t hat  even assumi ng i t s answer  was pr oper l y st r i cken,  t he 

c i r cui t  cour t  er r ed by ent er i ng f i nal  j udgment  f or  damages i n 

excess of  DuPont  Mut ual ' s pol i cy l i mi t s. 47  DuPont  Mut ual  

cont ended t hat  t he c i r cui t  cour t  shoul d have t aken account  of  

                                                 
47 Leonar d v.  Cat t ahach,  214 Wi s.  2d 236,  241,  571 

N. W. 2d 444 ( Ct .  App.  1997) .  
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DuPont  Mut ual ' s pol i cy l i mi t s,  because Conl ey' s [ t he i nsur ed' s]  

answer  st at ed t hat  DuPont  Mut ual ' s pol i cy of  i nsur ance had t er ms 

and l i mi t at i ons on DuPont  Mut ual ' s obl i gat i on t o pay. 48  The 

cour t  of  appeal s r ej ect ed t hi s  ar gument ,  r ef usi ng t o pr esume 

t hat  Conl ey' s answer  " was meant  by Conl ey t o pl ead DuPont ' s 

pol i cy l i mi t s and t her eby i ncr ease her  exposur e,  i f  damages 

pr oved t o be gr eat er  t han t hose l i mi t s. " 49  The cour t  of  appeal s  

af f i r med t he j udgment  by def aul t  f or  damages i n excess of  pol i cy 

l i mi t s ent er ed agai nst  DuPont  Mut ual .  

¶81 Al t hough i t  af f i r med t he ci r cui t  cour t ' s  def aul t  

j udgment ,  whi ch necessar i l y  i mpl i ed t hat  DuPont  Mut ual ' s def aul t  

est abl i shed DuPont  Mut ual ' s l i abi l i t y  t o t he Leonar ds,  t he cour t  

of  appeal s quest i oned ( wi t hout  deci di ng)  whet her  DuPont  Mut ual ' s  

def aul t  i ndeed had such an ef f ect .   I n a f oot not e,  t he Leonar d 

cour t  of  appeal s st at ed as f ol l ows:  

Al t hough t he Leonar ds'  compl ai nt  al l eged onl y t hat  
DuPont  had an obl i gat i on t o pay " al l  sums whi ch Sandr a 
K.  Conl ey mi ght  become l egal l y  obl i gat ed t o pay, "  
DuPont  di d not  ar gue t o t he c i r cui t  cour t ,  and has not  
ar gued t o us,  what  ef f ect  Conl ey' s answer ,  whi ch 
deni ed negl i gence and asser t ed a cr oss- cl ai m agai nst  
[ a codef endant ] ,  had on t he appor t i onment  of  
negl i gence and t hus on DuPont ' s exposur e t o damages.  
Ther ef or e,  we do not  addr ess t hat  i ssue .  .  .  . " 50    

¶82 I n Leonar d,  t he cour t  of  appeal s and t he par t i es di d 

not  di r ect l y deal  wi t h t he i ssue of  whet her  an i nsur ed' s answer  

                                                 
48 I d.  at  251.    

49 I d.  ( c i t at i on omi t t ed) .    

50 I d.  at  251 n. 7.    
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shoul d benef i t  t he i nsur er .   The r esul t  i n Leonar d,  however ,  

does not  f avor  PI C.     

¶83 Haugen,  242 Wi s.  276,  t he r emai ni ng Wi sconsi n case 

r el i ed on by PI C,  i s al so not  on poi nt  i n t he pr esent  case.   

Haugen was not  a def aul t  j udgment  case and di d not  i nvol ve a 

def endant ' s f ai l ur e t o answer  denyi ng any al l egat i on.    

¶84 Haugen br ought  act i on agai nst  Wi t t kopf  and hi s 

i nsur er ,  seeki ng r ecover y f or  i nj ur i es Haugen sust ai ned as a 

passenger  i n a vehi c l e oper at ed by Wi t t kopf .   Wi t t kopf  answer ed 

t i mel y,  asser t i ng as an af f i r mat i ve def ense t hat  Haugen had 

assumed ( by acqui escence)  any r i sk i nci dent  t o Wi t t kopf ' s 

negl i gence.   The i nsur er  al so answer ed t i mel y but  di d not  asser t  

t he af f i r mat i ve def ense asser t ed by Wi t t kopf .   Tr i al  was had t o 

a j ur y,  whi ch f ound t hat  Haugen had not  assumed t he r i sk 

i nci dent  t o Wi t t kopf ' s negl i gence.   Wi t t kopf  and t he i nsur er  

appeal ed t oget her ,  ar gui ng t hat  Haugen had assumed t he r i sk 

i nci dent  t o Wi t t kopf ' s negl i gence as a mat t er  of  l aw.    

¶85 Thi s cour t  agr eed wi t h Wi t t kopf  and hi s i nsur er  and 

r ever sed t he j udgment  of  t he c i r cui t  cour t .   Rel evant  t o t he 

pr esent  case,  t hi s cour t  t hen consi der ed Haugen' s ar gument  t hat  

Wi t t kopf ' s i nsur er  was " not  ent i t l ed t o t he benef i t  of  

[ Haugen' s]  assumpt i on of  r i sk,  because i t  [ t he i nsur er ]  di d not  

pl ead i t  as a def ense. " 51  Assumi ng ( wi t hout  deci di ng)  t hat  such 

def ense coul d be r ai sed onl y by pl eadi ng,  t hi s cour t  hel d t hat  

                                                 
51 Haugen v.  Wi t t kopf ,  242 Wi s.  276,  277,  7 N. W. 2d 886 

( 1943) .    
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t he i nsur er ' s f ai l ur e t o r ai se t he def ense i n i t s answer  was 

i mmat er i al .   The Haugen cour t  expl ai ned t hat  t he i nsur er ' s  

l i abi l i t y  was " t o i ndemni f y [ Wi t t kopf ]  and as Wi t t kopf  i s not  

l i abl e t he i nsur er  i s not  and t her e can be no r ecover y agai nst  

i t . " 52 

 ¶86 Haugen st ands f or  t he pr oposi t i on t hat  when t he 

i nsur ed and t he i nsur er  ar e par t i es and each answer s t i mel y,  t he 

i nsur er  cannot  be hel d l i abl e when t he pl ai nt i f f  f ai l s  t o pr ove 

on t he mer i t s t hat  t he i nsur ed' s conduct  pr ovi des a basi s f or  

l i abi l i t y .    

 ¶87 Haugen i s of  l i mi t ed r el evance t o t he pr esent  case.   

Wi t t kopf ' s i nsur er  di d not  f ai l  t o answer  t i mel y or  t o deny 

Haugen' s al l egat i on of  l i abi l i t y .   Haugen addr esses a di f f er ent  

i ssue:  t he ef f ect  of  an i nsur er ' s f ai l ur e t o pl ead an 

af f i r mat i ve def ense t hat  t he i nsur ed successf ul l y used.   

Wi t t kopf ' s i nsur er  was spar ed j udgment  because Wi t t kopf  

succeeded at  t r i al  i n showi ng t hat  hi s conduct  pr ovi ded no basi s 

f or  hi s l i abi l i t y  or  t hat  of  hi s i nsur er .   

¶88 The Haugen cour t  di d not  addr ess t he hypot het i cal  

quest i on whet her  Wi t t kopf ' s answer  denyi ng l i abi l i t y  woul d have 

pr ecl uded a j udgment  by def aul t  agai nst  t he i nsur er  i f  t he 

i nsur er  had f ai l ed t o answer  Haugen' s compl ai nt  t i mel y.   

Li kewi se,  we do not  addr ess her e t he hypot het i cal  case i n whi ch 

PI C' s codef endant  i nsur eds succeeded i n showi ng at  t r i al  t hat  

                                                 
52 I d.    
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t hei r  conduct  di d not  pr ovi de a basi s f or  t hei r  or  PI C' s 

l i abi l i t y .  

C 

¶89 PI C ar gues t hat  case l aw f r om ot her  j ur i sdi c t i ons 

suppor t s PI C' s posi t i on i n t he pr esent  case t hat  despi t e i t s 

def aul t  PI C can t ake advant age of  i t s  i nsur eds'  deni al  of  

negl i gence.  The cases PI C ci t es al l  appl y some ver si on of  t he 

" common def ense"  doct r i ne.   Accor di ng t o t he common def ense 

doct r i ne,  " [ t ] he answer  of  t he codef endant  i nur es t o t he benef i t  

of  a def aul t i ng def endant  wher e t her e exi st s a common def ense as 

t o bot h of  t hem. " 53   

¶90 The cases r eveal  subst ant i al  var i at i on i n t he manner  

i n whi ch t he " common def ense"  doct r i ne i s appl i ed.   The cases 

al so pr ovi de l i t t l e,  i f  any,  suppor t  t o PI C.   I ndeed,  t he cases 

upon whi ch PI C r el i es appear  t o show t hat  t he posi t i on advanced 

by PI C i s one unknown t o t he l aw of  any j ur i sdi ct i on.    

¶91 PI C begi ns i t s  exami nat i on of  t he cases of  ot her  

j ur i sdi ct i ons wi t h di scussi on of  a Fl or i da case,  Rot hman v.  

Hebebr and,  720 So.  2d 595 ( Fl a.  Di st .  Ct .  App.  1998) .   Rot hman,  

however ,  i s  di st i ngui shabl e f r om t he pr esent  case.   Fur t her mor e,  

t he ver si on of  t he " common def ense"  doct r i ne appl i ed by t he 

Fl or i da cour t s woul d be of  no avai l  t o PI C even i f  t he doct r i ne 

di d appl y t o t he pr esent  case.    

¶92 I n t he Rot hman case,  Hebebr and sued Rot hman ( a medi cal  

doct or )  and hi s pr of essi onal  associ at i on f or  damages al l egedl y  

                                                 
53 46 Am.  Jur .  2d Judgment s § 252 ( 2007) .  
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st emmi ng f r om Rot hman' s medi cal  mal pr act i ce.   The pr of essi onal  

associ at i on def aul t ed and j udgment  was ent er ed agai nst  i t .   The 

act i on pr oceeded agai nst  Rot hman,  who pr evai l ed bef or e t he j ur y.   

On appeal ,  t he pr of essi onal  associ at i on ar gued t hat  because t he 

associ at i on' s l i abi l i t y  coul d onl y be vi car i ous,  t he t r i al  cour t  

had er r ed i n r ef usi ng t o set  asi de i t s def aul t  af t er  Rot hman was 

exoner at ed of  l i abi l i t y .    

 ¶93 The Fl or i da Cour t  of  Appeal s hel d f or  t he pr of essi onal  

associ at i on.   The Rot hman cour t  of  appeal s r el i ed on a l i ne of  

Fl or i da cases hol di ng t hat  " i f  t he l i abi l i t y  of  a def aul t i ng 

def endant  i s compl et el y dependent  upon t he l i abi l i t y  of  a non-

def aul t i ng codef endant ,  a f i nal  j udgment  shoul d not  be ent er ed 

agai nst  t he def aul t i ng def endant  unl ess t he codef endant  has been 

f ound l i abl e. " 54  

 ¶94 Rot hman i s di st i ngui shabl e f r om t he pr esent  case.   I n 

Rot hman,  t he def aul t i ng par t y ' s l i abi l i t y  i s  v i car i ous.   I n t he 

pr esent  case t he i nsur er ' s l i abi l i t y  i s  not  compl et el y dependent  

on t he l i abi l i t y  of  a non- def aul t i ng def endant .   Rat her ,  t he 

i nsur er ' s l i abi l i t y  depends on t he i nsur ed' s  conduct .   The 

act i on i n t he pr esent  case agai nst  t he codef endant  i nsur eds di d 

not  pr oceed t o j ur y;  t he codef endant  i nsur eds i n t he pr esent  

case have not  been exoner at ed by a j ur y.   Rot hman i s mor e l i ke 

Haugen,  242 Wi s.  276,  i n t hat  a codef endant  i nsur ed obt ai ned a 

j udgment  i n i t s f avor  showi ng t hat  t he i nsur ed' s conduct  coul d 

                                                 
54 Rot hman v.  Hebebr and,  720 So.  2d 595,  596 ( Fl a.  Di st .  Ct .  

App.  1998) .  



No.  2006AP1566   

 

40 
 

not  pr ovi de a basi s f or  t he i nsur er ' s l i abi l i t y  t o t he 

pl ai nt i f f .   Unl i ke i n Rot hman or  Haugen,  PI C' s codef endant  

i nsur eds st i pul at ed t o t hei r  di smi ssal  f r om t he act i on and di d 

not  obt ai n a j udgment  showi ng t hat  t hei r  conduct  coul d not  

pr ovi de a basi s f or  PI C' s l i abi l i t y .   

¶95 Mor e i mpor t ant l y,  appl i cat i on of  t he Fl or i da " common 

def ense"  r ul e woul d be of  no avai l  t o PI C gi ven t he pr ocedur al  

f act s of  t he i nst ant  case.   Al t hough t he Fl or i da cour t s  

r ecogni ze t hat  a def aul t i ng def endant  may escape a def aul t  

j udgment  when i t s l i abi l i t y  i s  compl et el y dependent  upon t he 

l i abi l i t y  of  a non- def aul t i ng codef endant , 55 t he Fl or i da cour t s 

do not  appear  t o go so f ar  as t o per mi t  t he def aul t i ng def endant  

t o cont i nue par t i c i pat i ng i n t he l i t i gat i on despi t e i t s def aul t .   

For  exampl e,  i n Days I nns Acqui s i t i on Cor p.  v.  Hut chi nson,  707 

So.  2d 747,  751 ( Fl a.  Di st .  Ct .  App.  1997) ,  t he Fl or i da Cour t  of  

Appeal s r ever sed t he ent r y of  a f i nal  def aul t  j udgment  agai nst  

Days I nns because no det er mi nat i on had been made on t he mer i t s 

                                                 
55 See Days I nns Acqui s i t i on Cor p.  v.  Hut chi nson,  707 So.  2d 

747,  751 ( Fl a.  Di st .  Ct .  App.  1997) :   

We r ej ect  [ a r ul e]  t hat  woul d r equi r e a t r i al  cour t  t o 
def er  ent r y of  a def aul t  j udgment  i n al l  cases wher e 
t her e ar e non- def aul t i ng co- def endant s.   We l i kewi se 
r ej ect  a per  se r ul e t hat  a pl ai nt i f f  i s  al ways 
ent i t l ed t o a def aul t  j udgment  agai nst  a def aul t i ng 
def endant  pr i or  t o t he adj udi cat i on of  t he mer i t s 
agai nst  non- def aul t i ng co- def endant s.  .  .  .  
Wher e .  .  .  r el i ef  agai nst  one def endant  i s compl et el y 
dependent  upon t he l i abi l i t y  of  a co- def endant ,  i t  
woul d be i mpr oper  t o al l ow t he f i nal  j udgment  t o be 
ent er ed unt i l  t he l i abi l i t y  of  t he co- def endant  has 
been deci ded.    
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of  t he pl ai nt i f f ' s  c l ai m agai nst  a non- def aul t i ng codef endant .   

The Fl or i da Cour t  of  Appeal s t hen not ed as f ol l ows:  " By t hi s 

opi ni on we do not  i mpl y t hat  Days I nns can par t i c i pat e as a 

par t y or  ot her wi se def end agai nst  pl ai nt i f f ' s  c l ai m agai nst  [ t he 

non- def aul t i ng def endant ] . " 56   

¶96 Wer e t hi s cour t  t o appl y t he Fl or i da r ul e f ai t hf ul l y,  

PI C i n t he pr esent  case coul d not  par t i c i pat e i n t he act i on as a 

par t y def endant  at  t he c i r cui t  cour t  l evel  on t he i ssue of  

negl i gence and l i abi l i t y .  

¶97 PI C' s i nabi l i t y  t o par t i c i pat e f ur t her  i n t he act i on 

on t he i ssue of  negl i gence and l i abi l i t y  i n t he c i r cui t  cour t  

woul d r ender  meani ngl ess PI C' s r equest  t hat  t hi s cour t  r emand 

t he mat t er  t o t he c i r cui t  cour t  f or  " f ur t her  pr oceedi ngs so t he 

di sput ed negl i gence and damage al l egat i ons can be t r i ed on t he 

mer i t s. " 57  PI C i s t he sol e def endant  r emai ni ng i n t he act i on.   

The codef endant s wer e di smi ssed by or der  of  t he c i r cui t  cour t ,  

an or der  f r om whi ch PI C has decl i ned t o appeal .   Wi t h PI C unabl e 

t o par t i c i pat e i n t he act i on on t he i ssue of  negl i gence and 

l i abi l i t y ,  a c i r cui t  cour t  has no " f ur t her  pr oceedi ngs"  t o 

conduct .   

¶98 At  l east  one j ur i sdi ct i on,  Ar kansas,  seems t o per mi t  a 

def aul t i ng def endant  t o car r y on as a par t i c i pant  when a 

codef endant  has answer ed t i mel y and asser t ed a def ense common t o 

                                                 
56 See i d.  at  751- 52 & n. 6.  

57 See Openi ng Br i ef  and Appendi x of  Def endant - Appel l ant -
Pet i t i oner  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  3,  
36.  
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al l  t he def endant s.   I t  appear s t hat  under  Ar kansas l aw,  t he 

t i mel y answer  of  a codef endant  asser t i ng a common def ense 

al t oget her  cur es t he def aul t  pr obl em.   For  exampl e,  i n Sut t er  v.  

Payne 989 S. W. 2d 887 ( Ar k.  1999) ,  t he Ar kansas Supr eme Cour t  

hel d t hat  " [ b] ecause [ t he t i mel y answer  of  a codef endant ]  was 

st i l l  v i abl e at  t he t i me t hat  [ t he def aul t i ng def endant ]  

answer ed t he pet i t i on .  .  .  t he t r i al  cour t  er r ed when i t  r ul ed 

t hat  t he common- def ense doct r i ne di d not  appl y .  .  .  . " 58  The 

Ar kansas Supr eme Cour t  t hen st at ed i t s mandat e i n r el evant  par t  

as f ol l ows:  " Accor di ngl y,  we r ever se t he t r i al  cour t ' s  or der  

st r i k i ng [ t he unt i mel y]  answer  .  .  .  . " 59  Wi t h i t s answer  not  

st r uck,  t he di l at or y par t y i n Sut t er  coul d not  be i n def aul t .     

¶99 PI C cannot  ar gue f or  adopt i on of  t he Ar kansas r ul e 

under  t he c i r cumst ances of  t he pr esent  case.   Under  t he Ar kansas 

r ul e,  t he unt i mel y answer  i s not  st r uck,  and t he def aul t  i s  

cur ed.   PI C,  however ,  concedes t hat  t he c i r cui t  cour t  pr oper l y 

st r uck PI C' s unt i mel y answer  and t hat  PI C i s i n def aul t  i n t he 

pr esent  case.    

¶100 The r emai ni ng cases ci t ed by PI C f ai l  t o ai d PI C' s 

case.   Many st at e t he r ul e t hat  a def aul t i ng def endant  may 

benef i t  f r om a codef endant ' s successf ul  def ense demonst r at i ng 

t hat  t her e can be no f act ual  basi s f or  t he def aul t i ng 

                                                 
58 Sut t er  v.  Payne,  989 S. W. 2d 887,  889 ( Ar k.  1999) .    

59 I d.  
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def endant ' s l i abi l i t y  t o t he pl ai nt i f f . 60  I n t he i nst ant  case no 

j udgment  has been obt ai ned by a codef endant  demonst r at i ng t hat  

t her e i s no f act ual  basi s f or  PI C' s l i abi l i t y .   Ot her s appear  t o 

hol d ( l i ke Sut t er )  t hat  t he t i mel y answer  of  a codef endant  

pr event s def aul t . 61   

                                                 
60 See,  e. g. ,  Bl ea v.  Sandoval ,  761 P. 2d 432,  437 ( N. M.  Ct .  

App.  1988)  ( " Pl ai nt i f f s shoul d not  have been al l owed t o obt ai n a 
def aul t  j udgment  agai nst  def endant ,  whose owner shi p and 
possessor y i nt er est s wer e equal  t o t hose of  hi s wi f e,  who 
successf ul l y def ended agai nst  t he qui et  t i t l e act i on.  .  .  .  [ The 
wi f e' s]  successf ul  def ense agai nst  t hat  act i on i nur ed t o 
def endant ' s benef i t . " )  ( emphasi s  added) ;   Kooper  v.  Ki ng,  15 
Cal .  Rpt r .  848,  852 ( Cal .  App.  1961)  ( " Wher e t her e ar e t wo or  
mor e def endant s and t he def enses i nt er posed by an answer i ng 
def endant  go t o t he whol e r i ght  of  t he pl ai nt i f f  t o r ecover  at  
al l ,  as di st i ngui shed f r om hi s r i ght  t o r ecover  as agai nst  any 
par t i cul ar  def endant  .  .  .  [ And]  when such def enses pr ove 
successf ul  t hey enur e t o t he benef i t  of  t he def aul t i ng 
def endant ,  and f i nal  j udgment  must  t her ef or e be ent er ed not  onl y 
i n f avor  of  t he answer i ng def endant ,  but  i n f avor  of  t he 
def aul t i ng def endant  as wel l . "  ( emphasi s added;  quot at i on mar ks 
and ci t at i ons omi t t ed) ;  Br onn v.  Soul es,  13 P. 2d 623,  623 ( Or .  
1932)  ( " [ I ] n act i ons agai nst  sever al  def endant s j oi nt l y,  wher e 
t he def ense i nt er posed by t he answer i ng def endant  i s not  
per sonal  t o hi msel f  .  .  .  but  common t o al l ,  as wher e i t  goes t o 
t he whol e r i ght  of  t he pl ai nt i f f  t o r ecover  at  al l ,  as 
di st i ngui shed f r om hi s r i ght  t o r ecover  as agai nst  any 
par t i cul ar  def endant ,  or  quest i ons t he mer i t s or  val i di t y of  t he 
pl ai nt i f f ' s  ent i r e cause of  act i on i n gener al ,  or  hi s r i ght  t o 
sue,  such def ense,  i f  successf ul ,  i nur es t o t he benef i t  of  t he 
def aul t i ng def endant s bot h i n act i ons at  l aw and sui t s i n 
equi t y,  wi t h t he r esul t  t hat  f i nal  j udgment  must  be ent er ed not  
mer el y i n f avor  of  t he answer i ng def endant ,  but  al so i n f avor  of  
t he def aul t i ng def endant s. " )  ( quot at i on mar ks and ci t at i on 
omi t t ed;  emphasi s added) . �� 

61 See,  e. g. ,  Paul  v.  Pool ,  605 P. 2d 635,  637 ( Nev.  1980)  
( " I t  was .  .  .  er r or  f or  t he di st r i ct  cour t  t o ent er  a def aul t  
agai nst  appel l ant ,  hear  ex par t e evi dence and ent er  j udgment . " ) .  
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¶101 No case ci t ed by PI C appear s t o r ecogni ze t he unusual  

r ul e t hat  PI C asks t hi s cour t  t o adopt  i n t he pr esent  case:  PI C 

concedes t hat  i t  i s  i n def aul t  and yet  asser t s t hat  i t  i s 

ent i t l ed t o pr oceed i ndef i ni t el y i n t he act i on as a par t y 

def endant  on t he i ssue of  l i abi l i t y  and damages.      

D 

¶102 PI C ur ges t hat  case l aw f r om ot her  j ur i sdi ct i ons 

demonst r at es t hat  t he c i r cui t  cour t ' s  j udgment  agai nst  i t  

i mpr oper l y i nvi t es i nconsi st ent  out comes i n t he act i on.   PI C 

ar gues t hat  i nconsi st ent  out comes r emai n possi bl e because t he 

ci r cui t  cour t  di smi ssed t he codef endant  i nsur eds wi t hout  

pr ej udi ce and wi t hout  a f i ndi ng r egar di ng whet her  t he i nsur eds 

wer e negl i gent .   PI C does not  al l ege,  however ,  er r or  i n t he 

c i r cui t  cour t ' s  or der  di smi ssi ng t he codef endant s f r om t he 

act i on.      

¶103 PI C r el i es pr i nci pal l y upon Fr ow v.  De La Vega,  82 

U. S.  552 ( 1872) ,  i n cont endi ng t hat  t hi s r i sk of  i nconsi st ent  

out comes r ender s t he c i r cui t  cour t ' s  j udgment  i mpr oper .   

¶104 I n Fr ow,  De La Vega br ought  act i on agai nst  Fr ow and 

t hi r t een ot her  def endant s,  al l egi ng t hat  ei ght  of  t he def endant s 

( i ncl udi ng Fr ow)  had j oi nt l y conspi r ed t o def r aud De La Vega.   

Fr ow' s codef endant s answer ed t i mel y,  but  Fr ow di d not .   The 

t r i al  cour t  ent er ed a f i nal  decr ee agai nst  Fr ow.   The act i on 

agai nst  Fr ow' s codef endant s,  however ,  pr oceeded and was r esol ved 

t o t he di sf avor  of  De La Vega and i n f avor  of  Fr ow' s 

codef endant s.    
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¶105 The Uni t ed St at es Supr eme Cour t  hel d t hat  i t  was er r or  

f or  t he t r i al  cour t  t o make a f i nal  decr ee agai nst  Fr ow whi l e 

t he cause pr oceeded undet er mi ned agai nst  Fr ow' s codef endant s.   

The Fr ow Cour t  expl ai ned t hat  t he c i r cui t  cour t ' s  pr ocedur e 

r i sked t hat  " t her e mi ght  be one decr ee of  t he cour t  sust ai ni ng 

t he char ge of  j oi nt  f r aud commi t t ed by t he def endant s;  and 

anot her  decr ee di saf f i r mi ng t he sai d char ge,  and decl ar i ng i t  t o 

be ent i r el y unf ounded,  and di smi ssi ng t he compl ai nant ' s bi l l . " 62  

The Cour t  denounced such a r esul t  as " unseeml y and absur d. " 63  

                                                 
62 Fr ow v.  De La Vega,  82 U. S.  552,  554 ( 1872) .  

63 I d.    
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Fr ow i s i nt er pr et ed i n a number  of  ways. 64  I t  can st and f or  t he 

pr oposi t i on t hat  i f  at  t r i al  a def endant  i s exoner at ed and i f  a 

def aul t i ng codef endant ' s l i abi l i t y  depends on t he l i abi l i t y  of  

t he f or mer ,  t he pl ai nt i f f  cannot  obt ai n a j udgment  f r om t he 

l at t er  def endant .   

¶106 PI C ar gues t hat ,  l i ke i n Fr ow,  " a s i gni f i cant  

possi bi l i t y  of  i nconsi st ent  out comes"  r emai ns i n t he pr esent  

                                                 
64 Cour t s appear  t o di sagr ee about  t he scope of  Fr ow' s 

appl i cat i on.   Some cour t s have l i mi t ed Fr ow t o i t s f act s and 
r ef used t o appl y  Fr ow t o cases i n whi ch t he al l eged l i abi l i t y  i s  
bot h j oi nt  and sever al .   See,  e. g. ,  West i nghouse El ec.  Cor p.  v.  
Ri o Al gom Lt d. ,  617 F. 2d 1248,  1258 ( 7t h Ci r .  1980)  ( " To t he 
ext ent  t hat  [ Fr ow]  hol ds t hat  t her e cannot  be i nconsi st ent  
adj udi cat i ons as t o j oi nt  l i abi l i t y  or  as t o a s i ngl e r es i n 
cont r over sy t hi s anci ent  equi t y case r emai ns good l aw.   But  t o 
appl y Fr ow t o a c l ai m of  j oi nt  and sever al  l i abi l i t y  i s  t o appl y 
t hat  vener abl e case t o a cont ext  f or  whi ch i t  was never  
i nt ended .  .  .  . " )  ( f oot not es omi t t ed) .   Ot her  cour t s have 
suggest ed t hat  Fr ow' s appl i cat i on may be l i mi t ed t o s i t uat i ons 
i n whi ch t he nat ur e of  t he r el i ef  demanded makes i t  i mpossi bl e 
t o gr ant  r el i ef  agai nst  one def endant  wi t hout  al so gr ant i ng 
r el i ef  agai nst  ot her s.   See,  e. g. ,  Car t er  v.  Di st r i ct  of  
Col umbi a,  795 F. 2d 116,  137 ( D. C.  Ci r .  1986)  ( " The hol di ng i n 
Fr ow di d not  ' r est  sol el y on t he f act  t hat  t he l i abi l i t y  al l eged 
was j oi nt ' ;  mor e i mpor t ant l y,  Fr ow r esponded t o t he r eal i t y t hat  
' [ u] nder  pl ai nt i f f ' s  demand f or  r el i ef ,  i t  was necessar y t hat  
j udgment  be ent er ed agai nst  al l  of  t he def endant s i n or der  t o be 
ef f ect i ve. ' " )  ( f oot not es omi t t ed) .   At  t he same t i me,  a l eadi ng 
t r eat i se st at es t hat  t he Fr ow r ul e appl i es i n cases wher e t he 
al l eged l i abi l i t y  i s  bot h j oi nt  and sever al  and t hat  t he r ul e 
l i kel y may be ext ended even f ur t her  i n i t s scope.   See 10A 
Char l es Al an Wr i ght  et  al . ,  Feder al  Pr act i ce and Pr ocedur e 
§ 2690 ( 1998)  ( " [ T] he r ul e devel oped i n t he Fr ow case appl i es 
when t he l i abi l i t y  i s  j oi nt  and sever al  [ but ]  pr obabl y can be 
ext ended t o s i t uat i ons i n whi ch sever al  def endant s have cl osel y 
r el at ed def enses. " ) .   For  anot her  v i ew of  Fr ow,  see 10 James Wm.  
Moor e et  al . ,  Moor e' s Feder al  Pr act i ce § 55. 36[ 2,  at  55- 67 t o 
55- 70 ( 3d ed.  r ev.  2007) .  
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case. 65  We di sagr ee wi t h PI C.   The out come f or  PI C ( a j udgment  

f or  damages agai nst  i t )  and t he out come f or  PI C' s codef endant  

i nsur eds ( di smi ssal  of  t he act i on agai nst  t hem wi t h no f i ndi ng 

of  l i abi l i t y)  ar e not  necessar i l y  i nconsi st ent .   PI C has not  

sought  r evi ew of  t he di smi ssal .   Li abi l i t y  may be i mposed " upon 

t he i nsur er  i r r espect i ve of  whet her  t her e i s a f i nal  j udgment  

agai nst  t he i nsur ed. " 66   

¶107 Fr ow i s not  on poi nt  i n t he i nst ant  case.   Unl i ke i n 

Fr ow,  t he cause i n t he pr esent  case di d not  pr oceed agai nst  non-

def aul t i ng def endant s.   The ci r cui t  cour t  di smi ssed al l  

codef endant s f r om t he act i on and accept ed t he pl ai nt i f f ' s  

covenant  not  t o r ef i l e t he act i on wi t hi n t he appl i cabl e 

l i mi t at i ons per i od.    

¶108 Mor eover ,  even i f  Fr ow di d appl y,  t he r ul e st at ed 

t her ei n woul d be of  no avai l  t o PI C.   Under  t he Fr ow r ul e,  PI C 

coul d not  par t i ci pat e i n any f ur t her  pr oceedi ngs t hat  t hi s cour t  

mi ght  or der  on r emand.   The Fr ow Cour t  st at ed t he ef f ect  of  

Fr ow' s def aul t  as f ol l ows:  " The def aul t i ng def endant  has mer el y 

l ost  hi s st andi ng i n cour t .   He wi l l  not  be ent i t l ed t o ser vi ce 

of  not i ces i n t he cause,  nor  t o appear  i n i t  i n any way.   He can 

adduce no evi dence,  he cannot  be hear d at  t he f i nal  

hear i ng.  .  .  . " 67     

                                                 
65 See Openi ng Br i ef  and Appendi x of  Def endant - Appel l ant -

Pet i t i oner  Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  
30- 33.  

66 Loy,  107 Wi s.  2d at  421.  

67 Fr ow,  82 U. S.  at  552 ( emphasi s added) .    
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¶109 The Fr ow r ul e t hus pr esent s t he same pr obl em f or  PI C 

t hat  t he Fl or i da r ul e does.   Unsur pr i s i ngl y,  t he Fl or i da cour t s  

r el y upon Fr ow i n deci di ng t hei r  cases r egar di ng def aul t i ng 

def endant s. 68  Wi t hout  PI C' s par t i c i pat i on i n any f ur t her  

pr oceedi ngs i n t he c i r cui t  cour t ,  t her e can be no f ur t her  

pr oceedi ngs because no def endant s woul d be pr esent .    

¶110 I n sum,  Fr ow does not  suppor t  PI C' s posi t i on t hat  t he 

c i r cui t  cour t ' s  j udgment  was i n er r or .   Fr ow cont r adi ct s t he 

def endant ' s posi t i on t hat  a par t y may,  despi t e i t s def aul t ,  

cont i nue t o par t i c i pat e i n t he act i on.   

E 

 ¶111 PI C' s f i nal  ar gument  i s t hat  publ i c pol i cy 

consi der at i ons suppor t  l i mi t i ng,  as a mat t er  of  l aw,  t he ef f ect  

of  PI C' s def aul t  t o an admi ssi on of  uncondi t i onal  cover age.   PI C 

ar gues t hat  as a mat t er  of  l aw t he ci r cui t  cour t  shoul d have 

consi der ed a l esser  sanct i on t han def aul t  j udgment ,  such as a 

monet ar y sanct i on,  under  t he c i r cumst ances of  t he pr esent  case.     

¶112 Conf l i c t i ng publ i c pol i cy consi der at i ons under l i e our  

pr ocedur al  r ul e r equi r i ng t hat  r esponsi ve pl eadi ngs be t i mel y 

ser ved and our  pr ocedur al  r ul e aut hor i z i ng c i r cui t  cour t s " t o 

i mpose a ser i ous sanct i on f or  f ai l ur e t o t i mel y ser ve"  an 

answer . 69  On t he one hand,  pr ompt  pr oceedi ngs ar e i mpor t ant .   On 

t he ot her  hand,  l i t i gant s shoul d have t hei r  day i n cour t ;  

def aul t  j udgment s ar e di sf avor ed.    

                                                 
68 See Days I nns Acqui s i t i on Cor p. ,  707 So.  2d at  749- 51.  

69 Spl i t  Rock Har dwoods,  253 Wi s.  2d 238,  ¶63.   
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¶113 These conf l i c t i ng publ i c pol i c i es ar e set  f or t h i n 

Hedt cke v.  Sent r y I nsur ance Co. ,  109 Wi s.  2d 461,  469,  326 

N. W. 2d 727 ( 1982) .       

 ¶114 We expl ai ned i n Hedt cke t hat  a c i r cui t  cour t  gr ant s a 

mot i on t o enl ar ge t he t i me i n whi ch t o answer  i f  t he cour t  

" f i nds r easonabl e gr ounds f or  noncompl i ance wi t h t he st at ut or y 

t i me per i od ( whi ch t he st at ut e and t hi s cour t  r ef er  t o as 

excusabl e negl ect )  and i f  t he i nt er est s of  j ust i ce woul d be 

ser ved by t he enl ar gement  of  t i me,  e. g. ,  t hat  t he par t y seeki ng 

an enl ar gement  of  t i me has act ed i n good f ai t h and t hat  t he 

opposi ng par t y i s not  pr ej udi ced by t he t i me del ay. " 70   

¶115 PI C does not  f i t  i nt o t he Hedt cke anal ysi s.   PI C 

agr ees t hat  i t  does not  f i t  i nt o t he f i r st  st ep set  f or t h i n 

Hedt cke,  namel y t hat  i t s f ai l ur e t o answer  t i mel y was t he r esul t  

of  excusabl e negl ect .   Thus PI C i s not  abl e t o f i t  i nt o t he 

second par t  of  Hedt cke' s anal ysi s,  per t ai ni ng t o t he " i nt er est s 

of  j ust i ce, "  t hat  r equi r es t he c i r cui t  cour t  t o appl y t he 

conf l i c t i ng publ i c pol i c i es t o t he f act s of  t he case bef or e i t . 71 

                                                 
70 Hedt cke v.  Sent r y I ns.  Co. ,  109 Wi s.  2d 461,  468,  326 

N. W. 2d 727 ( 1982)  ( c i t at i ons omi t t ed) .    

71 The Hedt cke cour t  st at ed t hat  i n consi der i ng whet her  t he 
i nt er est s of  j ust i ce woul d be ser ved by an enl ar gement  of  t i me,  
" t he c i r cui t  cour t  shoul d .  .  .  be awar e of  t he par t y ' s and 
soci et y ' s i nt er est  i n pr ompt  adj udi cat i on and t he pr obabi l i t y  
t hat  a [ publ i c]  pol i cy whi ch excused or  t ol er at ed a l awyer ' s 
negl ect  woul d f ost er  del ay i n l i t i gat i on and l ower  t he qual i t y 
of  l egal  r epr esent at i on. "   Hedt cke,  109 Wi s.  2d at  469 
( quot at i on mar ks omi t t ed) .    
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The Hedt cke cour t  st at ed as f ol l ows:  " I f  t he mot i on [ f or  

enl ar gement  of  t he t i me i n whi ch t o answer ]  i s  made af t er  t he 

expi r at i on of  t he speci f i ed t i me,  an or der  enl ar gi ng t he t i me 

f or  per f or mi ng an act  must  be based on a f i ndi ng of  excusabl e 

negl ect ;  when t he ci r cui t  cour t  det er mi nes t hat  t her e i s no 

excusabl e negl ect ,  t he mot i on must  be deni ed. " 72 

¶116 PI C does not  di sput e t hat  i n t he absence of  a f i ndi ng 

of  excusabl e negl ect ,  a c i r cui t  cour t  shal l  deny a def endant ' s 

mot i on t o enl ar ge t he t i me i n whi ch t o answer .   PI C does not  

ar gue t hat  af t er  t he c i r cui t  cour t  has deni ed a def endant ' s 

mot i on t o enl ar ge t he t i me i n whi ch t o answer ,  t he c i r cui t  cour t  

                                                                                                                                                             
At  t he same t i me,  t he Hedt cke cour t  al so r ecogni zed t hat  

t he c i r cui t  cour t  " must  be cogni zant  t hat  deni al  of  a mot i on f or  
enl ar gement  of  t i me t o answer  may r esul t  i n a def aul t  j udgment  
i n f avor  of  t he pl ai nt i f f "  and t hat  " [ t ] he l aw vi ews def aul t  
j udgment s wi t h di sf avor  and pr ef er s,  whenever  r easonabl y 
possi bl e,  t o af f or d l i t i gant s a day i n cour t  and a t r i al  on t he 
i ssues. "  Hedt cke,  109 Wi s.  2d at  469 ( quot at i on mar ks and 
ci t at i on omi t t ed) .  

72 Hedt cke,  109 Wi s.  2d at  468.   See al so Wi s.  St at .  
§ ( Rul e)  801. 15( 2) ( a)  ( pr ovi di ng i n r el evant  par t  t hat  i f  a 
mot i on f or  enl ar gement  of  t he t i me i n whi ch t o per f or m an act  
" i s made af t er  t he expi r at i on of  t he speci f i ed t i me,  i t  shal l  
not  be gr ant ed unl ess t he cour t  f i nds t hat  t he f ai l ur e t o act  
was t he r esul t  of  excusabl e negl ect . " )  ( emphasi s added) .    
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i s st i l l  r equi r ed t o wei gh pol i cy consi der at i ons pr i or  t o 

gr ant i ng a mot i on f or  def aul t  j udgment  agai nst  t he def endant . 73   

¶117 I n ot her  wor ds,  PI C does not  ar gue t hat  t he ci r cui t  

cour t  er r ed by f ai l i ng t o make,  at  some st age of  t he pr ocess,  a 

di scr et i onar y det er mi nat i on r egar di ng whet her  a def aul t  j udgment  

agai nst  PI C i s consi st ent  wi t h sound publ i c pol i cy or  wi t h t he 

i nt er est s of  j ust i ce.   Rat her ,  PI C' s ar gument  i s t hat  t hi s cour t  

shoul d hol d t hat  t he c i r cui t  cour t  was al t oget her  pr ecl uded as a 

mat t er  of  l aw f r om r ender i ng a def aul t  j udgment  f or  damages 

agai nst  PI C f or  ser vi ng a l at e answer  when t he pl ai nt i f f  has not  

shown pr ej udi ce.  

¶118 We cannot  concl ude t hat  t he c i r cui t  cour t ' s  def aul t  

j udgment  agai nst  PI C i s i nconsi st ent  wi t h sound pol i cy as a 

mat t er  of  l aw.   PI C has caused i t s own pr obl ems by i t s def aul t  

wi t hout  excusabl e negl ect .      

¶119 PI C agr ees i n t hi s cour t  t hat  i t  f ai l ed t o answer  

t i mel y t he compl ai nt  agai nst  i t  al l egi ng t he def endant ' s di r ect  

l i abi l i t y ;  t hat  i t  has no excuse f or  i t s f ai l ur e t o answer  t he 

compl ai nt  t i mel y;  and t hat  i t  i s  i r r epar abl y i n def aul t  wi t h no 

answer  bef or e t he c i r cui t  cour t .   Under  t hese ci r cumst ances,  we 

cannot  hol d t hat  t he c i r cui t  cour t ' s  j udgment  of  def aul t  

                                                 
73 Thi s l at t er  ar gument  i s made,  however ,  i n a t hi r d par t y 

br i ef  f i l ed wi t h t hi s cour t  by t he Wi sconsi n I nsur ance Al l i ance 
and t he Pr oper t y  Casual t y I nsur er s Associ at i on of  Amer i ca.   The 
t hi r d par t y br i ef  cont ends t hat  a c i r cui t  cour t  i s  r equi r ed t o 
consi der  t he i nt er est s of  j ust i ce pr i or  t o gr ant i ng a mot i on f or  
j udgment  by def aul t .   See Non- Par t y Br i ef  of  t he Wi sconsi n 
I nsur ance Al l i ance and t he Pr oper t y Casual t y I nsur er s 
Associ at i on of  Amer i ca at  9.  
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awar di ng damages agai nst  PI C i s  i nconsi st ent  wi t h sound publ i c  

pol i cy as a mat t er  of  l aw.   We cannot  concl ude t hat  t he r esul t  

i n t he pr esent  case gi ves undue wei ght  t o t he pol i cy of  

pr omot i ng pr ompt  adj udi cat i on or  i nsuf f i c i ent  wei ght  t o t he 

pol i cy of  af f or di ng l i t i gant s a day i n cour t  whenever  r easonabl y 

possi bl e.    

¶120 For  t he r easons set  f or t h,  we concl ude t hat  t he t i mel y 

answer  of  t he codef endant  i nsur eds denyi ng t he l i abi l i t y  of  al l  

def endant s di d not  pr ecl ude a j udgment  by def aul t  agai nst  t he 

def endant  f or  damages upon i t s acknowl edged def aul t .      

*  *  *  *  

¶121 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

af f i r mi ng t he ci r cui t  cour t ' s  def aul t  j udgment  agai nst  PI C f or  

damages.   We concl ude t hat  t he c i r cui t  cour t  di d not  er r  as a 

mat t er  of  l aw i n r ender i ng a j udgment  by def aul t  agai nst  PI C f or  

t he pl ai nt i f f ' s  damages.   We det er mi ne,  as di d t he c i r cui t  cour t  

and cour t  of  appeal s,  t hat  t he t i mel y answer  of  t he codef endant  

i nsur eds denyi ng t he l i abi l i t y  of  al l  def endant s di d not  

pr ecl ude a j udgment  by def aul t  agai nst  PI C on t he i ssue of  

l i abi l i t y  and damages upon t he PI C' s acknowl edged def aul t .   We 

hol d t hat  PI C' s acknowl edged def aul t  subj ect ed PI C t o a j udgment  

by def aul t  f or  t he pl ai nt i f f ' s  damages agai nst  i t .    

¶122 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng i n par t  and r ever si ng i n par t  t he j udgment  of  

t he c i r cui t  cour t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶123 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).  

Physi c i ans I nsur ance Company ( PI C)  cont r act ed t o pr ovi de 

l i abi l i t y  i nsur ance f or  damages t hat  i t s i nsur eds caused by 

medi cal  mal pr act i ce.   The maj or i t y opi ni on af f i r ms t he cour t  of  

appeal s '  concl usi on t hat  PI C' s f ai l ur e t o answer  wi t hi n t he 

st at ut or i l y  pr escr i bed t i me r esul t s i n t he f ol l owi ng concl usi ve 

f act ual  f i ndi ngs:   ( 1)  PI C' s i nsur eds wer e negl i gent ;  and ( 2)  

PI C' s i nsur eds'  negl i gence was causal  of  pl ai nt i f f s '  damages. 1  

PI C' s i nsur eds,  i n t hei r  answer  t o t he amended compl ai nt ,  deni ed 

t hat  t hei r  conduct  was negl i gent  and deni ed t hat  t hei r  conduct  

caused pl ai nt i f f s '  damages,  whi ch deni al s j oi ned t hose i ssues of  

f act  and have not  been st r i cken or  pr oven f al se.   Under  t he 

di r ect  act i on st at ut e,  Wi s.  St at .  § 632. 24 ( 2005- 06) , 2 PI C cannot  

be l i abl e unl ess i t s i nsur eds'  conduct  was negl i gent  and a cause 

of  pl ai nt i f f s '  damages.   Kr anzush v.  Badger  St at e Mut .  Cas.  Co. ,  

103 Wi s.  2d 56,  75,  307 N. W. 2d 256 ( 1981) .   Ther ef or e,  t he 

mat t er  shoul d be r et ur ned t o t he c i r cui t  cour t  t o l i t i gat e t he 

cont est ed f act ual  quest i ons r el at i ng t o PI C' s  i nsur eds'  conduct .   

Because t he maj or i t y opi ni on di sconnect s PI C' s l i abi l i t y  f r om 

t he i nsur eds'  conduct  cont r ar y t o t he l egi s l at i ve di r ect i ve,  I  

r espect f ul l y di ssent .  

I .   BACKGROUND 

¶124 Undi sput ed f act s t hat  gave r i se t o a def aul t  j udgment  

bei ng ent er ed agai nst  PI C ar e f ul l y  set  out  i n t he maj or i t y 

                                                 
1 Maj or i t y op. ,  ¶¶43,  55.  

2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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opi ni on;  t her ef or e,  I  wi l l  not  r evi ew t hem her e i n any det ai l .   

Br i ef l y,  PI C cont r act ed t o pr ovi de i nsur ance t o Char l es L.  

Fol kest ad,  M. D. ,  Ter r ance J.  Wi t t ,  M. D.  and Red Cedar  Cl i ni c—

Mayo Heal t h Syst em ( her ei naf t er ,  t he i nsur eds) .   The i nsur eds 

wer e sued f or  negl i gence i n t he pr ovi s i on of  medi cal  ser vi ces t o 

Dal e Ot t o,  who di ed shor t l y af t er  t hi s act i on was commenced.    

¶125 PI C was f i r st  named i n t he amended compl ai nt ,  as an 

al l eged i nsur er .   A def aul t  j udgment  was ent er ed agai nst  PI C 

because,  al t hough i t s at t or ney f i l ed an answer  t o t he amended 

compl ai nt  f or  t he i nsur eds i n t hi s mal pr act i ce act i on and r ai sed 

def enses f or  PI C,  t hr ough a scr i vener ' s er r or ,  he di d not  name 

PI C as a par t y f or  whom he pr ovi ded r epr esent at i on.    

¶126 Af t er  al most  a year  of  l i t i gat i on i n whi ch t he 

at t or ney f or  PI C par t i c i pat ed i n negot i at i ons and di scover y i n 

pr epar at i on f or  t r i al ,  t he pl ai nt i f f s di scover ed t he scr i vener ' s  

er r or  and moved f or  def aul t  j udgment  agai nst  PI C.   The ci r cui t  

cour t  gr ant ed pl ai nt i f f s '  mot i on. 3   

¶127 The quest i on pr esent ed her e i s whet her  i n di r ect  

act i on l i t i gat i on t he scope of  an i nsur er ' s def aul t  i n f ai l i ng 

t o t i mel y answer  i ncl udes concl usi ve f i ndi ngs t hat  t he i nsur eds 

wer e negl i gent  and t hat  t hei r  negl i gence caused pl ai nt i f f s '  

damages,  even t hough t he i nsur eds deni ed t hat  medi cal  car e was 

negl i gent l y pr ovi ded and deni ed t hat  t hei r  conduct  caused 

pl ai nt i f f s '  damages.    

                                                 
3 Al t hough t he ci r cui t  cour t ' s  deci s i on t o gr ant  def aul t  

j udgment  agai nst  PI C under  t he c i r cumst ances of  t hi s case i s 
ver y t r oubl i ng t o me,  t hat  i ssue was not  br ought  t o us f or  
r evi ew.  
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¶128 The ci r cui t  cour t  concl uded t hat  because of  t he di r ect  

act i on st at ut e,  Wi s.  St at .  § 632. 24,  PI C' s def aul t  r esul t ed i n 

admi ssi ons t hat  t he i nsur eds wer e negl i gent  and t hat  t he 

i nsur eds'  negl i gence caused pl ai nt i f f ' s  damages.   The cour t  of  

appeal s,  i n r el i ance on § 632. 24,  af f i r med t he ci r cui t  cour t ' s  

concl usi on.   Ot t o v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  No.  

2006AP1566,  s l i p op. ,  ¶¶23,  26 ( Wi s.  App.  Jul .  24,  2007) .   The 

maj or i t y opi ni on af f i r ms as wel l .     

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶129 Al t hough whet her  t o hol d a par t y i n def aul t  f or  

f ai l ur e t o t i mel y answer  i s a di scr et i onar y deci s i on of  t he 

c i r cui t  cour t ,  Connor  v.  Connor ,  2001 WI  49,  ¶¶17- 18,  243 

Wi s.  2d 279,  627 N. W. 2d 182,  we ar e not  r evi ewi ng t hat  

di scr et i onar y deci s i on her e.   Rat her ,  t hi s case t ur ns on t he 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 632. 24,  known as 

t he di r ect  act i on st at ut e.   We r evi ew quest i ons of  st at ut or y 

i nt er pr et at i on and appl i cat i on i ndependent l y,  but  benef i t i ng 

f r om t he di scussi ons of  t he cour t  of  appeal s and t he ci r cui t  

cour t .   Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 

WI  159,  ¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110.   

B.  PI C' s Pot ent i al  Li abi l i t y    

¶130 PI C can be l i abl e t o t he pl ai nt i f f s t hr ough t wo 

mechani sms:   ( 1)  sol el y by v i r t ue of  i t s  cont r act  wi t h t he 

i nsur eds,  or  ( 2)  t hr ough t he combi nat i on of  i t s  cont r act  and t he 

di r ect  act i on st at ut e,  Wi s.  St at .  § 632. 24.   
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1.  PI C' s cont r act  

¶131 PI C' s cont r act  of  i nsur ance r equi r es i t  t o pay onl y 

t hose damages t hat  i t s i nsur eds ar e l egal l y obl i gat ed t o pay. 4  

Her e,  t he i nsur eds have deni ed negl i gence and causat i on of  

pl ai nt i f f s '  damages.   They have been di smi ssed f r om t hi s act i on;  

accor di ngl y,  t hey ar e l egal l y obl i gat ed t o pay not hi ng t o t he 

pl ai nt i f f s.   Ther ef or e,  on a pur el y cont r act ual  basi s,  PI C has 

no l i abi l i t y  t o anyone f or  t he pl ai nt i f f s '  damages.  

2.  Di r ect  act i on   

¶132 The ci r cui t  cour t  and t he cour t  of  appeal s r est ed 

t hei r  det er mi nat i ons of  PI C' s l i abi l i t y  on t he di r ect  act i on 

st at ut e,  Wi s.  St at .  § 632. 24.   The maj or i t y opi ni on al so r el i es 

on § 632. 24 as a necessar y component  t o PI C' s l i abi l i t y . 5  

I ndeed,  s i nce t he i nsur eds have not  been det er mi ned t o be l i abl e 

t o t he pl ai nt i f f s,  t he onl y basi s on whi ch l i abi l i t y  can be 

devel oped agai nst  PI C i s under  t he di r ect  act i on st at ut e.   Under  

di r ect  act i on,  i f  t he i nsur eds '  negl i gent  conduct  caused t he 

pl ai nt i f f s '  damages,  t he pl ai nt i f f s can obt ai n a j udgment  

di r ect l y agai nst  PI C f or  t hose damages.   Kr anzush,  103 Wi s.  2d 

at  75.    

¶133 The maj or i t y opi ni on spends no t i me expl ai ni ng how 

Wi s.  St at .  § 632. 24 set s t he st age f or  PI C' s l i abi l i t y ,  wi t hout  

                                                 
4 I n ¶6 of  i t s  Amended Answer ,  PI C aver r ed " t hat  t he ext ent  

of  cover age .  .  .  [ was]  l i mi t ed by t he t er ms and condi t i ons of  
[ i t s ]  pol i cy. "   However ,  t he act ual  pol i cy i s not  par t  of  t he 
r ecor d bef or e us.  

5 Maj or i t y op. ,  ¶31.  
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pr ovi ng or  st i pul at i ng t hat  t he i nsur eds wer e negl i gent  and t hat  

t hei r  negl i gence caused pl ai nt i f f s '  damages.   The maj or i t y 

opi ni on' s f ai l ur e t o appl y t he pl ai n meani ng of  § 632. 24 l eads 

i t  t o er r oneousl y concl ude t hat  PI C i s l i abl e f or  t he 

pl ai nt i f f s '  damages,  not wi t hst andi ng t he condi t i ons i mposed on 

t he i nsur er ' s l i abi l i t y  under  § 632. 24 and t he deni al s of  f aul t  

i n t he answer s of  t he i nsur eds.   

a.  St at ut or y i nt er pr et at i on' s gener al  pr i nci pl es 

¶134 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659) .   Pl ai n meani ng may be ascer t ai ned 

not  onl y f r om t he wor ds empl oyed i n t he st at ut e,  but  al so f r om 

st at ut or y cont ext .   I d. ,  ¶46.   We do not  i nt er pr et  st at ut or y 

l anguage i n i sol at i on,  but  r at her ,  as t hat  l anguage appear s i n 

r el at i on t o sur r oundi ng or  r el at ed st at ut es,  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s.   I d.    

¶135 Cont ext  i ncl udes st at ut or y hi st or y,  i . e. ,  t he pr evi ous 

ver si ons of  t he st at ut e cur r ent l y bei ng exami ned.   Ri char ds v.  

Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶22,  __ Wi s.  2d __,  749 N. W. 2d 

581 ( c i t i ng Kal al ,  271 Wi s.  2d 633,  ¶69) .   " St at ut or y hi st or y 

encompasses t he pr evi ousl y enact ed and r epeal ed pr ovi s i ons of  a 

st at ut e. "   I d.   By anal yzi ng t he changes t he l egi s l at ur e has 

made over  t he cour se of  sever al  year s,  we may mor e easi l y 

di scer n t he meani ng of  a st at ut e.   I d.   We al so pr esume t hat  t he 



No.   2006AP1566. pdr  

 

6 
 

l egi s l at ur e meant  an i nt er pr et at i on of  t he st at ut e t hat  wi l l  

advance t he st at ut or y pur pose.   GTE N.  I nc.  v.  Pub.  Ser v.  Comm' n 

of  Wi s. ,  176 Wi s.  2d 559,  566,  500 N. W. 2d 284 ( 1993) .  

¶136 I f  a st at ut e i s " capabl e of  bei ng under st ood by 

r easonabl y wel l - i nf or med per sons i n t wo or  mor e senses[ , ] "  t hen 

t he st at ut e i s ambi guous,  and we may consul t  ext r i nsi c sour ces 

t o compr ehend i t s meani ng.   Kal al ,  271 Wi s.  2d 633,  ¶¶47- 48,  50.   

We have al so consul t ed st at ut or y hi st or y t o conf i r m t he pl ai n 

meani ng of  a st at ut e.   I d. ,  ¶51.   

b.  Wi sconsi n St at .  § 632. 24 

¶137 As wi t h al l  st at ut or y i nt er pr et at i on and appl i cat i on,  

I  begi n my di scussi on wi t h t he l anguage of  t he st at ut e.   Her e we 

r evi ew Wi s.  St at .  § 632. 24,  Wi sconsi n' s cur r ent  di r ect  act i on 

st at ut e.   I t  pr ovi des:  

Any bond or  pol i cy of  i nsur ance cover i ng l i abi l i t y  t o 
ot her s f or  negl i gence makes t he i nsur er  l i abl e,  up t o 
t he amount s st at ed i n t he bond or  pol i cy,  t o t he 
per sons ent i t l ed t o r ecover  agai nst  t he i nsur ed f or  
t he deat h of  any per son or  f or  i nj ur y t o per sons or  
pr oper t y,  i r r espect i ve of  whet her  t he l i abi l i t y  i s  
pr esent l y est abl i shed or  i s cont i ngent  and t o become 
f i xed or  cer t ai n by f i nal  j udgment  agai nst  t he 
i nsur ed.    

( Emphasi s added. )   Sect i on 632. 24 does not  make an i nsur er  

di r ect l y l i abl e t o al l  who choose t o sue an i nsur ance company.   

Rat her ,  § 632. 24 pr ovi des onl y  condi t i onal  l i abi l i t y ,  wher ei n an 

i nsur er  i s l i abl e t o al l  who ar e ent i t l ed t o r ecover  agai nst  t he 

i nsur ed f or  t he i nsur ed' s negl i gence.   The condi t i on i mposed by 

t he di r ect  act i on st at ut e i s c l ear  and unambi guous.   Sect i on 

632. 24 pl ai nl y means t o i mpose l i abi l i t y  on an i nsur er  onl y i f  

t he c l ai mant  i s " ent i t l ed t o r ecover  agai nst  t he i nsur ed"  f or  
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t he i nsur ed' s conduct  t hat  under l i es t he di r ect  act i on agai nst  

t he i nsur er .   Sect i on 632. 24 i s not  a st r i ct  l i abi l i t y  st at ut e.   

An exami nat i on of  t he st at ut or y  hi st or y suppor t s my concl usi on 

because i t  pl aces t he cur r ent  st at ut e i n cont ext  and conf i r ms 

t he necessar y connect i on bet ween an i nsur ed' s conduct  and di r ect  

l i abi l i t y  of  t he i nsur er .  

¶138 A di r ect  act i on st at ut e pr ovi di ng i nj ur ed par t i es wi t h 

t he r i ght  t o di r ect l y sue i nsur ance compani es was f i r st  enact ed 

i n 1925 as Wi s.  St at .  § 85. 25 ( 1925) .   At  t hat  t i me,  di r ect  

act i on was par t  of  t he " Law of  [ t he]  Road"  and appl i ed onl y t o 

mot or  vehi c l e acci dent s.   I t  pr ovi ded:  

Acci dent  i nsur ance,  l i abi l i t y  of  i nsur er .   Any 
bond or  pol i cy  of  i nsur ance cover i ng l i abi l i t y  t o 
ot her s by r eason of  t he oper at i on of  a mot or  vehi c l e 
shal l  be deemed and const r ued t o cont ai n t he f ol l owi ng 
condi t i ons:   That  t he i nsur er  shal l  be l i abl e t o t he 
per sons ent i t l ed t o r ecover  f or  t he deat h of  any 
per son,  or  f or  i nj ur y t o per son or  pr oper t y,  caused by 
t he negl i gent  oper at i on,  mai nt enance,  use or  def ect i ve 
const r uct i on of  t he vehi c l e descr i bed t her ei n,  such 
l i abi l i t y  not  t o exceed t he amount  named i n sai d bond 
or  pol i cy.  

( Emphasi s added. )   Di r ect  act i on was condi t i oned on t he 

i nsur ed' s negl i gent  conduct  bei ng a cause of  t he c l ai mant ' s 

damages.    

¶139 Our  deci s i ons,  whi ch i nt er pr et ed Wi s.  St at .  § 85. 25 

( 1925)  shor t l y af t er  i t  was enact ed,  consi der ed i t  i n t he 

cont ext  of  t he negl i gent  oper at i on of  a mot or  vehi c l e.   We di d 

not  const r ue t he st at ut or y r i ght  of  di r ect  act i on as super i or  t o 

cont r act ual  pr ovi s i ons;  but  r at her ,  we per mi t t ed cont r act ual  

l i mi t at i ons on t he t i mi ng of  t he r i ght  of  di r ect  act i on.   That  

i s,  i f  a pr ovi s i on i n an i nsur ance pol i cy pr ecl uded sui t  agai nst  
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t he i nsur ance company unt i l  t he l i abi l i t y  of  i t s  i nsur ed had 

been det er mi ned,  we hel d t hat  pr ovi s i on was di sposi t i ve.   See,  

e. g. ,  Mor gan v.  Hunt ,  196 Wi s.  298,  300,  220 N. W.  224 ( 1928)  

( concl udi ng t hat  § 85. 25 ( 1925)  " does not  cr eat e a l i abi l i t y  or  

conf er  any r i ght  of  act i on wher e none exi st s under  t he t er ms of  

t he pol i cy i t sel f " ) ;  see al so Br o v.  St andar d Acci dent  I ns.  Co. ,  

194 Wi s.  293,  295- 96,  215 N. W.  431 ( 1927)  ( concl udi ng t hat  

§ 85. 25 ( 1925)  " does not  gi ve t he pl ai nt i f f  a r i ght  of  act i on 

agai nst  t he i nsur ance company .  .  .  wher e none exi st s under  t he 

t er ms of  t he pol i cy i t sel f " ) .    

¶140 Wi sconsi n St at .  § 85. 25 ( 1925)  was amended and r e-

number ed as Wi s.  St at .  § 85. 93 i n 1929.   The amendment  c l ar i f i ed 

t hat  a l i t i gant  had a r i ght  of  di r ect  act i on agai nst  an i nsur er  

bef or e,  as wel l  as af t er ,  t he i nsur ed' s conduct  was det er mi ned 

t o be negl i gent  and a cause of  pl ai nt i f f ' s  damages.   The 

l egi s l at ur e di d so by addi ng t he phr ase,  " i r r espect i ve of  

whet her  such l i abi l i t y  be i n pr aesent i  or  cont i ngent  and t o 

become f i xed or  cer t ai n by f i nal  j udgment  agai nst  t he i nsur ed"  

t o t he di r ect  act i on st at ut e.   Fr ye v.  Angst ,  28 Wi s.  2d 575,  

578,  137 N. W. 2d 430 ( 1965) .   I n 1929,  t he l egi s l at ur e al so 

l i mi t ed t he amount  t hat  coul d be r ecover ed f r om an i nsur ance 

company t o t he pol i cy ' s l i mi t s.   Sect i on 85. 93 ( 1929)  pr ovi ded:    

Acci dent  i nsur ance,  l i abi l i t y  of  i nsur er .   Any 
bond or  pol i cy  of  i nsur ance cover i ng l i abi l i t y  t o 
ot her s by r eason of  t he oper at i on of  a mot or  vehi c l e 
shal l  be deemed and const r ued t o cont ai n t he f ol l owi ng 
condi t i ons:   That  t he i nsur er  shal l  be l i abl e t o t he 
per sons ent i t l ed t o r ecover  f or  t he deat h of  any 
per son,  or  f or  i nj ur y t o per son or  pr oper t y,  
i r r espect i ve of  whet her  such l i abi l i t y  be i n pr aesent i  
or  cont i ngent  and t o become f i xed or  cer t ai n by f i nal  
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j udgment  agai nst  t he i nsur ed,  when caused by t he 
negl i gent  oper at i on,  mai nt enance,  use or  def ect i ve 
const r uct i on of  t he vehi c l e descr i bed t her ei n,  such 
l i abi l i t y  i s  not  t o exceed t he amount  named i n sai d 
bond or  pol i cy.     

( Emphasi s added. )   The amendment s di d not  change t he condi t i on 

t hat  di r ect  act i on cont i nued t o i mpose on t he pot ent i al  

l i abi l i t y  of  i nsur ance car r i er s,  i . e. ,  t hat  t he i nsur ed' s 

negl i gent  conduct  was a cause of  t he c l ai mant ' s damages.   

Sect i on 85. 93 ( 1929)  r emai ned unchanged unt i l  1957,  when i t  was 

r enumber ed as Wi s.  St at .  § 204. 30( 4) .    

¶141 Deci s i ons t hat  i nt er pr et ed t he 1957 ver si on of  t he 

di r ect  act i on st at ut e expl ai ned t he st at ut or y changes up t o t hat  

poi nt  i n t i me.   For  exampl e,  i n Fr ye,  we expl ai ned t hat  i n 1929 

t he st at ut e was amended t o pr ovi de t hat  di r ect  act i on was 

per mi t t ed even bef or e t he l i abi l i t y  of  t he i nsur ed had been 

det er mi ned,  t her eby abr ogat i ng Mor gan and Br o. 6  Fr ye,  28 Wi s.  2d 

at  579.   We al so expl ai ned t hat  di r ect  act i on set  out  i n Wi s.  

St at .  § 204. 30( 4)  ( 1957)  was a subst ant i ve r i ght ,  but  t hat  Wi s.  

St at .  § 260. 11( 1)  ( 1957)  was a necessar y pr ocedur al  component  of  

di r ect  act i on t hat  det er mi ned whet her  a gi ven i nsur er  coul d be 

subj ect  t o di r ect  act i on i n t he f i r st  i nst ance.   I d.    

¶142 Our  di scussi on i n Fr ye dr ew t oget her  what  we bel i eved 

t he l egi s l at ur e meant  t o enact  by compar i ng l egi s l at i ve 

                                                 
6 The not es by Howar d Ohm,  Chi ef ,  Legi s l at i ve Ref er ence 

Li br ar y,  r ef l ect  t hat  t he pur pose of  t he amendment  was t o change 
t he i nt er pr et at i on of  Br o v.  St andar d Acci dent  I nsur ance Co. ,  
194 Wi s.  293,  215 N. W.  431 ( 1927)  and Mor gan v.  Hunt ,  196 Wi s.  
298,  220 N. W.  224 ( 1928) .   Those cases had concl uded t hat  
c l auses i n i nsur ance pol i c i es may pr event  a di r ect  act i on 
agai nst  t he i nsur ance car r i er  unt i l  t he l i abi l i t y  of  t he i nsur ed 
has been det er mi ned.      



No.   2006AP1566. pdr  

 

10 
 

amendment s of  di r ect  act i on st at ut es wi t h cont empor aneous cour t  

deci s i ons.   However ,  i n Fr ye,  we al so hel d t hat  " ' [ m] ai nt enance'  

of  an aut omobi l e has never  been consi der ed a par t  of  oper at i on,  

or  of  management  and cont r ol , "  i d.  at  582,  and accor di ngl y,  a 

c l ai m f or  negl i gent  mai nt enance di d not  meet  t he necessar y 

pr ocedur al  par amet er s set  out  i n Wi s.  St at .  § 260. 11( 1)  ( 1957)  

t o per mi t  a di r ect  act i on,  i d.  at  583.  

¶143 Appar ent l y,  we wer e not  qui t e on t ar get  wi t h t he 

l egi s l at ur e wi t h r egar d t o t hat  concl usi on i n Fr ye because i n 

1967,  t he l egi s l at ur e agai n amended t he di r ect  act i on st at ut e.   

I t  added,  " [ when]  caused by t he negl i gent  oper at i on,  management ,  

cont r ol ,  mai nt enance,  use or  def ect i ve const r uct i on of  a mot or  

vehi c l e"  ( emphasi s added)  t o Wi s.  St at .  § 260. 11( 1)  ( 1967) ,  

t her eby maki ng t he pr ocedur al  and subst ant i ve pr ovi s i ons of  

di r ect  act i on coext ensi ve i n r egar d t o t he conduct  each cover ed.  

¶144 I n 1971,  t he l egi s l at ur e made si gni f i cant  r evi s i ons t o 

Wi s.  St at .  § 204. 30( 4)  wher ei n i t  r emoved t he r ef er ences t o 

" mot or  vehi c l e"  and subst i t ut ed " negl i gence, "  t her eby br oadeni ng 

t he scope of  di r ect  act i on t o i mpose t he pot ent i al  f or  l i abi l i t y  

on i nsur ance car r i er s t o " t hose ent i t l ed t o r ecover "  f or  

i nj ur i es or  deat h caused by " negl i gence, "  whet her  a mot or  

vehi c l e was i nvol ved or  not .   The 1971 ver si on of  t he di r ect  

act i on st at ut e,  § 204. 30( 4) ,  pr ovi ded:  

Li abi l i t y  of  i nsur er .   Any bond or  pol i cy of  
i nsur ance cover i ng l i abi l i t y  t o ot her s by r eason of  
negl i gence shal l  be deemed and const r ued t o cont ai n 
t he f ol l owi ng condi t i ons:   That  t he i nsur er  shal l  be 
l i abl e t o t he per sons ent i t l ed t o r ecover  f or  t he 
deat h of  any per son,  or  f or  i nj ur y t o per son or  
pr oper t y,  i r r espect i ve of  whet her  such l i abi l i t y be i n 
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pr aesent i  or  cont i ngent  and t o become f i xed or  cer t ai n 
by f i nal  j udgment  agai nst  t he i nsur ed,  when caused by 
negl i gence,  such l i abi l i t y  not  t o exceed t he amount  
named i n sai d bond or  pol i cy.   The r i ght  of  di r ect  
act i on her ei n gi ven agai nst  an i nsur er  shal l  exi st  
whet her  or  not  t he pol i cy or  cont r act  of  i nsur ance 
cont ai ns a pr ovi s i on f or bi ddi ng such di r ect  act i on.   

( Emphasi s added. )   The amendment s di d not  change t he condi t i on 

t hat  di r ect  act i on cont i nued t o i mpose on t he pot ent i al  

l i abi l i t y  of  i nsur ance car r i er s:   t hat  t he i nsur ed' s negl i gent  

conduct  was a cause of  t he c l ai mant ' s damages.    

¶145 I n 1975,  Wi s.  St at .  § 204. 30( 4)  was r epeal ed and t he 

subst ant i ve pr ov i s i on of  di r ect  act i on was r ecr eat ed as Wi s.  

St at .  § 632. 24 ( 1975) .   I t  pr ovi ded:  

Di r ect  act i on agai nst  i nsur er .   Any bond or  
pol i cy of  i nsur ance cover i ng l i abi l i t y  t o ot her s f or  
negl i gence makes t he i nsur er  l i abl e,  up t o t he amount s 
st at ed i n t he bond or  pol i cy,  t o t he per sons ent i t l ed 
t o r ecover  agai nst  t he i nsur ed f or  t he deat h of  any 
per son or  f or  i nj ur y t o per sons or  pr oper t y,  
i r r espect i ve of  whet her  t he l i abi l i t y  i s  pr esent l y 
est abl i shed or  i s cont i ngent  and t o become f i xed or  
cer t ai n by f i nal  j udgment  agai nst  t he i nsur ed.       

( Emphasi s added. )   The amendment s di d not  change t he condi t i on 

t hat  di r ect  act i on cont i nued t o i mpose on t he pot ent i al  

l i abi l i t y  of  i nsur ance car r i er s:   t hat  t he i nsur ed' s negl i gent  

conduct  was a cause of  t he c l ai mant ' s damages.    

¶146 I n Kr anzush,  we exami ned Wi s.  St at .  § 632. 24 ( 1975)  i n 

l i ght  of  a c l ai med bad f ai t h r ef usal  t o set t l e made by t he 

i nj ur ed par t y.   Kr anzush,  103 Wi s.  2d at  57.   We began by not i ng 

t hat  § 632. 24 does not  cr eat e st r i ct  l i abi l i t y  f or  t he i nsur ance 

compani es subj ect  t o i t s pr ovi s i ons.   I d.  at  66.   We expl ai ned,  

" i t  i s  obvi ous t hat  t hese st at ut es f al l  f ar  shor t  of  cr eat i ng 

t he no- f aul t  compensat or y scheme embodi ed i n t he wor ker ' s 
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compensat i on st at ut es.   .  .  .   The cl ai mant  i s not  l ocked i nt o a 

l egi s l at i vel y dr i ven bar gai n wher eby hi s r ecover y,  t hough 

smal l er ,  i s  not  cont i ngent  upon hi s success i n a l awsui t . "   I d.  

at  66- 67.    

¶147 I n par si ng Wi s.  St at .  § 632. 24 ( 1975) ,  we sai d t hat  

" an i nsur er  [ i s ]  l i abl e up t o pol i cy l i mi t s t o ' t he per sons 

ent i t l ed t o r ecover  agai nst  t he i nsur ed. ' "   I d.  at  75 ( emphasi s 

added) . 7    Of  s i gni f i cance t o t he case now bef or e us,  we al so 

expl ai ned i n Kr anzush t hat  " i t  i s  c l ear  f r om t he l anguage of  t he 

st at ut e t hat  t he l i abi l i t y  t o whi ch t he i nsur er  i s exposed i s 

pr edi cat ed upon t he l i abi l i t y  of  t he i nsur ed. "   I d.   We 

expl ai ned f ur t her ,  " [ u] nder  t hi s sect i on t he c l ai mant  has a 

r i ght  of  act i on agai nst  t he i nsur er  onl y t o t he ext ent  t hat  he 

has t he same r i ght  of  act i on agai nst  t he i nsur ed f or  hi s 

negl i gence. "   I d.    

¶148 Wi sconsi n l aw hol di ng t hat  t he subst ant i ve l i abi l i t y  

of  an i nsur er  under  Wi sconsi n' s di r ect  act i on st at ut e i s 

pr edi cat ed on t he i nsur ed' s conduct  bei ng negl i gent  and a cause 

of  t he c l ai mant ' s damages has been set t l ed f or  mor e t han 60 

year s.   For  exampl e,  i n Kuj awa v.  Amer i can I ndemni t y Co. ,  245 

Wi s.  361,  14 N. W. 2d 31 ( 1944) ,  we r evi ewed t he di r ect  act i on 

st at ut e t hen i n pl ace,  Wi s.  St at .  § 85. 93 ( 1929) ,  i n l i ght  of  a 

di r ect  act i on agai nst  t he i nsur er  wher e t he i nsur ed was not  

                                                 
7 Thi s condi t i on on t he i nsur er ' s l i abi l i t y ,  i . e. ,  i t  r est s 

upon t he cl ai mant  havi ng a r i ght  t o r ecover  agai nst  t he i nsur er  
f or  t he i nsur ed' s conduct ,  has been i n t he di r ect  act i on st at ut e 
s i nce 1925 when i t  was f i r st  enact ed.   See Wi s.  St at .  § 85. 23 
( 1925) .    
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j oi ned i n t he act i on.   I d.  at  363.   The act i on agai nst  Amer i can 

I ndemni t y was commenced bef or e t he st at ut e of  l i mi t at i ons had 

r un on t he cl ai m agai nst  t he i nsur ed;  however ,  bef or e t he act i on 

agai nst  Amer i can I ndemni t y was concl uded,  t he st at ut e of  

l i mi t at i ons r an on cl ai ms agai nst  t he i nsur ed.   I d.  at  362.   

Amer i can I ndemni t y moved t o di smi ss.   I d.   We expl ai ned t hat  

s i nce i t s enact ment ,  t he di r ect  act i on st at ut e " makes t he 

i nsur ance company di r ect l y l i abl e ' t o t he per sons ent i t l ed t o 

r ecover  f or  t he deat h of  any per son,  or  f or  i nj ur y t o per son or  

pr oper t y,  caused by t he negl i gent  oper at i on .  .  .  i r r espect i ve 

of  whet her  such l i abi l i t y  be i n pr aesent i  or  cont i ngent  and t o 

become f i xed or  cer t ai n by f i nal  j udgment  agai nst  t he i nsur ed. "   

I d.  at  363.   We r easoned t hat ,  because t he st at ut e of  

l i mi t at i ons had not  r un agai nst  Kuj awa' s c l ai m agai nst  t he 

i nsur ed when t he act i on agai nst  Amer i can I ndemni t y was 

commenced,  t he st at ut e of  l i mi t at i ons di d not  pr ecl ude 

cont i nuat i on of  t hat  act i on.   See i d.  at  366.  

¶149 I n i nt er pr et i ng t he di r ect  act i on st at ut es i n Kuj awa,  

we expl ai ned t hat  " [ i ] t  i s  qui t e i mpossi bl e t o r ead i nt o t he 

st at ut es [ secs.  85. 93 and 260. 11]  an i nt ent  t o cr eat e a 

l i abi l i t y  on t he par t  of  t he i nsur ance car r i er  compl et el y 

di ssoci at ed f r om t he l i abi l i t y  of  t he i nsur ed. "   I d.  at  365 
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( emphasi s added) . 8  We sai d,  " [ t ] her e i s not hi ng i n i t  t o 

negat i ve t he i dea t hat  t he i nsur er  i s not  l i abl e unl ess t he 

assur ed i s,  or  t hat  any def ense under  t he pol i cy t hat  r el i eves 

t he i nsur er  f r om l i abi l i t y  as agai nst  t he assur ed al so r el i eves 

i t  f r om l i abi l i t y  as agai nst  i nj ur ed per sons.   As t o t he 

st at ut e,  i t  does not  cr eat e l i abi l i t y  agai nst  t he i nsur er . "   I d.  

at  365 ( emphasi s added) .   Accor di ngl y,  we concl uded t hat  

negl i gent  conduct  by an i nsur ed was a necessar y component  t o 

mai nt ai ni ng a di r ect  act i on agai nst  an i nsur er .   I d.  at  366.   

¶150 I n Wi echmann v.  Huber ,  211 Wi s.  333,  248 N. W.  112 

( 1933) ,  we al so exami ned whet her  a l awsui t  agai nst  an i nsur er  

woul d l i e under  t he di r ect  act i on st at ut e when t he l awsui t  had 

not  been commenced bef or e t he pl ai nt i f f ' s  c l ai m agai nst  t he 

i nsur ed had abat ed.   The pl ai nt i f f  ar gued t hat  because Wi s.  

St at .  § 85. 93 ( 1929)  gave i t  a r i ght  of  di r ect  act i on agai nst  

t he i nsur er ,  t he f act  t hat  t he pl ai nt i f f  coul d no l onger  

mai nt ai n an act i on agai nst  t he i nsur ed was not  di sposi t i ve.   I d.  

at  335.   We di sagr eed.   I d.  at  336.   I n concl udi ng t hat  no 

                                                 
8 I gnor i ng t he st r ong l anguage i n Kuj awa v.  Amer i can 

I ndemni t y Co. ,  245 Wi s.  361,  14 N. W. 2d 31 ( 1944) ,  t hat  
absol ut el y connect s t he conduct  of  t he i nsur ed t o t he quest i on 
of  whet her  t he i nsur er  i s l i abl e t o t he c l ai mant  under  t he 
di r ect  act i on st at ut e,  t he maj or i t y opi ni on t r i es t o show t hat  
Kuj awa suppor t s  i t s posi t i on of  di sconnect i ng t he i nsur ed' s 
conduct  f r om l i abi l i t y  f or  t he i nsur er .   See maj or i t y op. ,  ¶¶37-
39.   I t  does so by sayi ng t hat  " under  cer t ai n c i r cumst ances"  t he 
i nsur er  may be l i abl e even when t he i nsur ed i s not .   Maj or i t y 
op. ,  ¶36.   However ,  whet her  t he i nsur er  may be l i abl e when t he 
i nsur ed i s not  i s not  t he quest i on pr esent ed by t hi s l awsui t .   
The quest i on her e i s whet her  t he i nsur er  may be l i abl e wi t hout  
pr ovi ng t hat  t he i nsur ed' s conduct  was negl i gent  and a cause of  
t he pl ai nt i f f s '  damages.  
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act i on coul d be br ought  agai nst  t he i nsur er  af t er  t he c l ai m 

agai nst  t he i nsur ed had expi r ed,  we expl ai ned,  " I t  i s  qui t e 

i mpossi bl e t o r ead i nt o t he st at ut es an i nt ent  t o cr eat e a 

l i abi l i t y  on t he par t  of  t he i nsur ance car r i er  compl et el y 

di ssoci at ed f r om t he l i abi l i t y  of  t he i nsur ed. "   I d.  at  336.    

¶151 I n Ti er ney v.  Lacenski ,  114 Wi s.  2d 298,  338 N. W. 2d 

320 ( Ct .  App.  1983) ,  t he cour t  of  appeal s was asked t o deci de 

whet her  a di r ect  act i on agai nst  t he i nsur er  woul d l i e under  Wi s.  

St at .  § 632. 24 ( 1975)  when t he pl ai nt i f f  di d not  ser ve a 

st at ut or i l y  r equi r ed not i ce of  c l ai m.   Pl ai nt i f f ' s  f ai l ur e 

pr ecl uded any act i on agai nst  t he i nsur ed.   I d.  at  303- 04.   I n 

concl udi ng t hat  no di r ect  act i on coul d be mai nt ai ned agai nst  t he 

i nsur er ,  we sai d:  

Even under  t he di r ect  act i on st at ut e,  sec.  632. 24,  
St at s. ,  whi ch makes an i nsur er  l i abl e up t o t he pol i cy 
l i mi t s t o " t he per sons ent i t l ed t o r ecover  agai nst  t he 
i nsur ed f or  t he deat h of  any per son or  f or  i nj ur y t o 
t he per son or  pr oper t y, "  i t  i s  c l ear  f r om t he 
st at ut or y l anguage t hat  t he l i abi l i t y  t o whi ch t he 
i nsur er  i s exposed i s pr edi cat ed upon t he i nsur ed' s 
l i abi l i t y .   Under  t hi s sect i on,  t he c l ai mant  has a 
r i ght  of  act i on agai nst  t he i nsur er  onl y t o t he ext ent  
t hat  he has t he same r i ght  of  act i on agai nst  t he 
i nsur ed f or  hi s negl i gence.  

I d.  at  303- 04 ( c i t at i on omi t t ed) .    

¶152 My r evi ew of  t he st at ut or y hi st or y of  Wi s.  St at .  

§ 632. 24 and t he cases t hat  have const r ued t he changi ng f or m of  

Wi sconsi n' s di r ect  act i on st at ut es uncover s a consi st ent  t heme:   

l i abi l i t y  of  an i nsur er  sued under  di r ect  act i on i s t i ed t o and 

condi t i oned on a f i ndi ng t hat  t he i nsur ed' s negl i gent  conduct  

was a cause of  t he pl ai nt i f f ' s  damages.   Thi s i s so because f r om 

t he begi nni ng of  di r ect  act i on,  t he di r ect  act i on st at ut es have 
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condi t i oned t he l i abi l i t y  of  an i nsur er ,  i . e. ,  di r ect  act i on 

" makes an i nsur er  l i abl e"  onl y t o " per sons ent i t l ed t o r ecover  

agai nst  t he i nsur ed. "   Kr anzush,  103 Wi s.  2d at  75;  see al so 

Kuj awa,  245 Wi s.  at  364;  Wi echmann,  211 Wi s.  at  336;  Bi ggar t  v.  

Bar st ad,  182 Wi s.  2d 421,  428,  513 N. W. 2d 681 ( Ct .  App.  1994) ;  

Ti er ney,  114 Wi s.  2d at  304- 05.  

¶153 Thi s concl usi on i s al so consi st ent  wi t h t he pur poses 

of  t he di r ect  act i on st at ut e,  wher ei n r ecover y i s condi t i oned on 

t he nat ur e of  t he conduct  of  t he i nsur ed.   Those pur poses ar e:  

[ t o]  save l i t i gat i on and r educe t he expense by 
det er mi ni ng t he r i ght s of  al l  par t i es i n a s i ngl e 
act i on whi ch i s  usual l y def ended by t he i nsur ance 
car r i er .   [ To]  expedi t e t he f i nal  set t l ement  of  
l i t i gat i on and t he f i nal  payment  t o t he i nj ur ed 
per son,  i f  he be ent i t l ed t o r ecover y.   [ To]  pl ace t he 
bur den upon t he i nsur ance car r i er  who has been 
compensat ed i n advance f or  i t s l i abi l i t y  t o pay t he 
damage assessed f or  such i nj ur i es t o per son and damage 
t o pr oper t y as have been caused by act i onabl e 
negl i gence on t he par t  of  t he per son i nsur ed.  

Decade' s Mont hl y I ncome & Appr eci at i on Fund v.  Whyt e & 

Hi r schboeck,  S. C. ,  173 Wi s.  2d 665,  675,  495 N. W. 2d 335 ( 1993)  

( quot i ng Ducommun v.  I nt er - St at e Exchange,  193 Wi s.  179,  185,  

212 N. W.  289 ( 1927) ) .  

¶154 The maj or i t y opi ni on r ecogni zes t hat  t he l i abi l i t y  of  

t he i nsur er  i s t i ed t o t he conduct  of  t he i nsur ed,  as evi denced 

by i t s st at ement :  

An i nsur er ' s l i abi l i t y  i s ,  of  cour se,  dependent  
upon t he conduct  of  i t s  i nsur ed,  but  t he i nsur er ' s 
l i abi l i t y  i s  not  necessar i l y  dependent  on t he 
i nsur ed' s l i abi l i t y .   Ther e can be no r ecover y agai nst  
t he i nsur er  unl ess t he i nsur ed' s conduct  gi v i ng r i se 
t o l i abi l i t y  i s  pr oven. 9 

                                                 
9 Maj or i t y op. ,  ¶35 ( emphasi s i n maj or i t y opi ni on) .  
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I  agr ee compl et el y wi t h t hose st at ement s of  t he l aw.   However ,  

no sooner  has t he maj or i t y cor r ect l y st at ed t he l aw,  when i n t he 

same di scussi on,  i t  i gnor es t he conduct  of  t he i nsur eds and 

concl udes t hat ,  not wi t hst andi ng t hat  t he i nsur eds'  conduct  has 

not  been pr oven t o be negl i gent  or  a cause of  pl ai nt i f f s '  

damages,  PI C i s l i abl e. 10 

¶155 To r each i t s r esul t ,  t he maj or i t y opi ni on r el i es 

heavi l y on i t s r econst r uct i on of  our  deci si on i n Loy v.  

Bunder son,  107 Wi s.  2d 400,  320 N. W. 2d 175 ( 1982) . 11  The 

maj or i t y opi ni on appl i es Loy sel ect i vel y,  t aki ng var i ous 

st at ement s f r om i t  and i mpl yi ng t hat  t hose st at ement s suppor t  

i t s  concl usi on t hat  PI C i s l i abl e wi t hout  pr ovi ng t hat  t he 

i nsur eds wer e negl i gent  and t hat  t hei r  negl i gence was a cause of  

t he pl ai nt i f f s '  damages. 12  However ,  r ead i n i t s  ent i r et y,  Loy 

suppor t s t hi s di ssent ' s concl usi on t hat  PI C cannot  be l i abl e t o 

                                                 
10 Maj or i t y op. ,  ¶55.  

11 Maj or i t y op. ,  ¶36.  

12 The maj or i t y opi ni on quot es Loy v.  Bunder son,  107 Wi s.  2d 
400,  320 N. W. 2d 175 ( 1982) ,  as sayi ng t hat  " ' r esponsi bi l i t y  of  
an i nsur ance company t o an i nj ur ed par t y i s der i vat i ve of  t he 
i nsur ed' s conduct ,  .  .  .  i t  i s  not  der i vat i ve of  t he st at us of  
t he i nsur ed' s per sonal  l i abi l i t y  t o a pl ai nt i f f , ' "  maj or i t y op. ,  
¶36,  and " ' upon t he i nsur er  i r r espect i ve of  whet her  t her e i s a 
f i nal  j udgment  agai nst  t he i nsur ed, ' "  i d.   Those quot es ar e 
absol ut el y cor r ect ,  but  t hey do not  suppor t  t he concl usi on t hat  
PI C can be hel d l i abl e when t he i nsur eds'  conduct  has not  been 
pr oved t o be negl i gent  and causal  of  pl ai nt i f f s '  i nj ur i es.   The 
st at ut e does not  cr eat e st r i ct  l i abi l i t y  f or  t he i nsur ed.   The 
st at ut or y condi t i ons t i e l i abi l i t y  of  t he i nsur er  t o t he 
i nsur ed' s conduct  such t hat  a c l ai mant  must  be " ent i t l ed"  t o 
r ecover  agai nst  t he i nsur ed bef or e l i abi l i t y  can be i mposed on 
t he i nsur er .   
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t he pl ai nt i f f s unt i l  t he pl ai nt i f f s pr ove t hat  t he i nsur eds'  

conduct  was negl i gent  and a cause of  t he pl ai nt i f f s '  damages.      

¶156 Loy i nvol ved t he quest i on of  whet her  a " speci al  

r el ease"  of  Gener al  Casual t y and i t s i nsur ed,  Tr uesdi l l ,  was 

val i d when i t  l ef t  Tr avel er s I nsur ance subj ect  t o sui t .   I d.  at  

401- 02.   Under  t he t er ms of  t he r el ease,  Gener al  Casual t y pai d 

$20, 000 upon a $50, 000 pol i cy f or  i t s  r el ease.   I d.  at  402.   

Tr avel er s r emai ned subj ect  t o sui t  on i t s $500, 000 pol i cy f or  

amount s bet ween $50, 000 and $500, 000,  as di d Tr uesdi l l . 13  I d.  at  

402,  405.   Under  t he r el ease,  Tr avel er s cont i nued t o have a dut y  

t o def end Tr uesdi l l  agai nst  t he c l ai m t hat  hi s negl i gence caused 

t he pl ai nt i f f ' s  damages.   I d.  at  403.    

¶157 I n par si ng t he di r ect  act i on st at ut e,  Wi s.  St at .  

§ 632. 24 ( 1975) ,  we expl ai ned t hat  " [ t ] he i nsur ance company has 

a di r ect  l i abi l i t y  t o an i nj ur ed par t y i f  ot her  f act or s t r i gger  

i nsur ance company l i abi l i t y . "   I d.  at  421 ( emphasi s added) .   We 

f ur t her  expl ai ned t hat  " i t  i s  t he nat ur e of  t he i nsur ed' s 

conduct  and i t s consequences wi t h whi ch an i nsur ance company i s  

concer ned. "   I d.  at  422.   I n expr essi ng t he necessar y nexus 

bet ween t he i nsur ed' s conduct  and t he i nsur er ' s di r ect  l i abi l i t y  

t o t he i nj ur ed par t y,  we quot ed Ni chol s v.  Uni t ed St at es 

Fi del i t y & Guar ant y Co. ,  13 Wi s.  2d 491,  109 N. W. 2d 131 ( 1961) :  

The f act  t hat  a t hi r d par t y can sue an i nsur er  of  
a mot or  vehi c l e di r ect  .  .  .  wi t hout  f i r st  r ecover i ng 
a j udgment  agai nst  t he i nsur ed def endant ,  does not  

                                                 
13 I n t he absence of  t he Gener al  Casual t y pol i cy,  Tr avel er s 

I nsur ance woul d have pr ovi ded " dol l ar - one"  cover age.   Loy,  107 
Wi s.  2d at  404.   Ther ef or e,  i t  benef i t ed f r om t he " speci al  
r el ease. "  
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enl ar ge t he cover age af f or ded by such pol i cy or  
det er mi ne t he i nsur er ' s l i abi l i t y  t her eunder .  

Loy,  107 Wi s.  2d at  422 ( quot i ng Ni chol s,  13 Wi s.  2d at  499) .   

We summed up our  concl usi ons about  t he r el at i onshi p bet ween t he 

i nsur ed' s conduct  and t he pot ent i al  f or  l i abi l i t y  of  t he i nsur er  

under  t he di r ect  act i on st at ut e as f ol l ows:  

An i nsur er  i s di r ect l y l i abl e t o t he pl ai nt i f f  i f  t he 
under l y i ng condi t i ons of  negl i gence ar e sat i sf i ed 
al t hough,  af t er  commencement  of  t he act i on,  t he 
i nsur ed i s r el eased or  pr ot ect ed by an absol ut e 
covenant  not  t o sue.   The r esponsi bi l i t y  of  an 
i nsur ance company t o an i nj ur ed par t y i s der i vat i ve of  
t he i nsur ed' s conduct ,  but  i t  i s not  der i vat i ve of  t he 
st at us of  t he i nsur ed' s per sonal  l i abi l i t y  t o a 
pl ai nt i f f  at  t he t i me t he i nsur er ' s cont r act ual  
obl i gat i ons ar e t r i gger ed by a j udgment  f or  damages.  

I d.  at  426.   Accor di ngl y,  t he r easoni ng and concl usi ons i n Loy 

r eaf f i r m my concl usi on t hat ,  not wi t hst andi ng t he di r ect  act i on 

st at ut e,  PI C cannot  be hel d l i abl e t o t he pl ai nt i f f s unt i l  t he 

conduct  of  t he i nsur eds i s pr oved t o be negl i gent  and a cause of  

pl ai nt i f f s '  damages.   I n addi t i on,  r equi r i ng pr oof  of  t hose 

f act s f ur t her s a pur pose of  t he di r ect  act i on st at ut e,  i . e. ,  

r equi r i ng t he i nsur er  t o pay damages " as have been caused by 

act i onabl e negl i gence on t he par t  of  t he per son i nsur ed. "   

Decade' s Mont hl y  I ncome,  173 Wi s.  2d at  675 ( quot i ng Ducommun,  

193 Wi s.  at  185) .    

¶158 However ,  her e,  t he maj or i t y opi ni on,  f or  t he f i r st  

t i me i n mor e t han 60 year s,  det aches t he conduct  of  t he i nsur ed 

f r om t he obl i gat i on of  t he i nsur er .   None of  t he pur poses of  t he 

di r ect  act i on s t at ut e i s f ur t her ed by t hi s i nt er pr et at i on of  

Wi s.  St at .  § 632. 24.   See i d.   The maj or i t y opi ni on accompl i shes 

t hi s coup de gr ace by asser t i ng,  wi t hout  any ci t ed aut hor i t y,  " A 
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necessar y cor ol l ar y of  t he i nsur er ' s di r ect  l i abi l i t y  t o an 

i nj ur ed compl ai nant  i s t hat  t he i nsur er  may admi t  an al l egat i on 

of  i t s  l i abi l i t y ,  as wel l  as t he under l y i ng al l egat i on of  t he 

t or t i ous conduct  of  i t s  i nsur ed. " 14  One can onl y wonder  how t hi s 

asser t i on pl ays out  i f  an i nsur er  wer e t o admi t  t hat  t he 

i nsur ed' s conduct  was negl i gent  and a cause of  t he c l ai mant ' s 

damages,  but  al so asser t s t hat  t he pol i cy has l apsed.   

¶159 Fur t her mor e,  t her e ar e col l at er al  consequences f or  

member s of  cer t ai n pr of essi ons who have been det er mi ned t o have 

pr ovi ded ser vi ces i n a negl i gent  manner ,  t her eby causi ng i nj ur y.   

Such an admi ssi on of  negl i gence may r esul t  i n consequences i n 

addi t i on t o payi ng damages. 15  And f i nal l y,  and of  ut most  

i mpor t ance i n t he case bef or e us,  t he i nsur eds have deni ed t hat  

t hey negl i gent l y  pr ovi ded medi cal  car e t o Dal e Ot t o and t hat  

t hei r  car e was a cause of  pl ai nt i f f s '  damages.   Ther ef or e,  even 

i f  one wer e t o accept  t he bol d asser t i on of  t he maj or i t y 

opi ni on,  whi ch I  do not ,  i t  has no appl i cat i on her e.    

¶160 The maj or i t y al so r el i es on PI C' s obl i gat i on under  

Wi s.  St at .  § 802. 02( 4)  t o answer  t he amended compl ai nt . 16  I  have 

no quar r el  wi t h t he asser t i on t hat  PI C must  answer  t he amended 

compl ai nt .   However ,  i t s  f ai l ur e t o t i mel y answer  does not  

negat e t he answer s t hat  t he i nsur eds made i n r egar d t o t hei r  own 

                                                 
14 Maj or i t y op. ,  ¶40.  

15 See,  e. g. ,  Wi s.  St at .  § 753. 30( 4)  ( r equi r i ng " [ t ] he c l er k  
of  c i r cui t  cour t  [ t o]  pr ovi de t he medi cal  exami ni ng boar d wi t h a 
.  .  .  copy of  an or der  of  a c i r cui t  cour t  i n whi ch a physi c i an 
.  .  .  i s  f ound negl i gent  i n t r eat i ng a pat i ent . " ) .  

16 Maj or i t y op. ,  ¶¶41- 43.    
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conduct .   An exampl e wi l l  show t he f al l acy of  t he maj or i t y ' s 

r el i ance on § 802. 02( 4)  f or  i t s  asser t i on t hat  PI C' s f ai l ur e t o 

t i mel y answer  admi t t ed t he negl i gence of  t he i nsur eds who had 

deni ed t hat  t hei r  conduct  was negl i gent .    

¶161 Suppose t hat  t hr ee doct or s and one nur se wer e sued f or  

t hei r  t r eat ment  of  a pat i ent  who di es subsequent  t o sur ger y.   

Al l  t he doct or s answer  and deny negl i gence,  but  t he nur se does 

not  answer .   Does t he nur se' s def aul t  admi t  t he doct or s '  

negl i gence?  Of  cour se,  i t  does not .   I s t he nur se l i abl e f or  

al l  of  t he damages t hat  t he pat i ent  suf f er ed even t hough she 

pr ovi ded onl y post - oper at i ve car e?  Of  cour se,  she i s not .   The 

nur se i s not  subj ect  t o di r ect  act i on l i abi l i t y .    

¶162 Accor di ngl y,  t he onl y way t hat  PI C can be l i abl e her e 

i s i f  t he di r ect  act i on st at ut e per mi t s t he separ at i on of  t he 

i nsur ed' s conduct  f r om t he i nsur er ' s l i abi l i t y .   However ,  we 

have hel d f or  mor e t han 60 year s t hat  i t  does not  do so.   

Kuj awa,  245 Wi s.  at  364;  Wi echmann,  211 Wi s.  at  336.    

¶163 The maj or i t y opi ni on al so r el i es on Mar t i n v.  Gr i f f i n,  

117 Wi s.  2d 438,  344 N. W. 2d 206 ( Ct .  App.  1984) ,  i n i t s ef f or t s 

t o j ust i f y i t s over r ul i ng 60 year s of  pr ecedent  t hat  uni f or ml y 

has hel d t hat  under  t he di r ect  act i on st at ut e,  t he i nsur er ' s 

l i abi l i t y  i s  t i ed t o t he i nsur ed' s conduct . 17  Mar t i n i s of  no 

assi st ance because t he cour t  of  appeal s di d not  addr ess t he 

i ssue upon whi ch t he case now bef or e us t ur ns.  

¶164 I n Mar t i n,  t he cour t  of  appeal s  exami ned t he f ai l ur e 

of  Mi l bank Mut ual  t o f i l e a t i mel y answer  when i t  was sued under  

                                                 
17 Maj or i t y op. ,  ¶¶60- 73.  
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t he di r ect  act i on st at ut e f or  Gr i f f i n' s al l eged negl i gence i n 

oper at i ng a mot or  vehi c l e.   I d.  at  440.   I t  began by not i ng t hat  

whet her  t o gr ant  a def aul t  j udgment  i s  a di scr et i onar y 

det er mi nat i on of  t he c i r cui t  cour t .   I d.  at  442.   I t  t hen 

exami ned t he ci r cui t  cour t ' s  r easoni ng and concl uded t hat  t he 

c i r cui t  cour t  " di d not  abuse i t s di scr et i on by gr ant i ng Mar t i n a 

def aul t  j udgment . "   I d.  at  444.   I n speaki ng t o t he i ssue of  

l i abi l i t y ,  t he cour t  sai d,  " By f ai l i ng t o f i l e a t i mel y answer  

of  deni al ,  Mi l bank has admi t t ed t he uncondi t i oned al l egat i on 

t hat  i t s pol i cy cover ed Gr i f f i n f or  l i abi l i t y  f or  damages caused 

by hi s negl i gence. "   I d.   However ,  t he cour t  of  appeal s di d not  

addr ess t he quest i on of  whet her  Mi l bank' s def aul t  r esul t ed i n an 

admi ssi on t hat  Gr i f f i n was negl i gent .   I t  s i mpl y assumed t hat  

once Mi l bank def aul t ed,  i t  was r esponsi bl e f or  Gr i f f i n' s  

negl i gence because negl i gence had been al l eged.   I d.      

¶165 The maj or i t y opi ni on asser t s t hat  t he cour t  of  

appeal s '  concl usi on i n Mar t i n shoul d cont r ol  t he out come of  t hi s 

case. 18  To some ext ent ,  t her e ar e par al l el s i n t he f act s bet ween 

t he t wo cases,  and PI C does not  deny t hat  i t s def aul t  r esul t ed 

i n a concl usi ve f i ndi ng t hat  i t  i s  l i abl e f or  t he damages caused 

by t he negl i gence of  i t s  i nsur eds.   However ,  beyond t hat  

concl usi on,  t he hol di ngs i n Mar t i n do not  addr ess t he cr i t i cal  

quest i on her e.   That  i s,  whet her  PI C' s f ai l ur e t o answer  

admi t t ed t hat  t he i nsur eds negl i gent l y pr ovi ded medi cal  car e t o 

Dal e Ot t o and whet her  t hat  negl i gence was a cause of  pl ai nt i f f s '  

                                                 
18 Maj or i t y op. ,  ¶67.  
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damages,  even t hough t he i nsur eds deni ed t hose al l egat i ons and 

t hei r  deni al s have not  been st r i cken.    

¶166 I n i t s ef f or t  t o i mpose st r i ct  l i abi l i t y  on PI C,  t he 

maj or i t y opi ni on seeks t o enl i s t  t he def aul t  j udgment  st at ut e,  

Wi s.  St at .  § 806. 02.   The maj or i t y opi ni on asser t s t hat  i n 

r egar d t o def aul t  j udgment s,  " [ t ] he or di nar y r ul e i s t hat  t he 

al l egat i ons i n a compl ai nt  ' ar e admi t t ed when not  deni ed'  i n t he 

answer  of  a def endant  agai nst  whom t he al l egat i ons ar e made. " 19  

I  do not  di sagr ee wi t h t hat  st at ement ,  but  i t  does not  suppor t  

hol di ng PI C l i abl e t o t he pl ai nt i f f s.   Ther e was no al l egat i on 

t hat  PI C pr ovi ded negl i gent  medi cal  car e.   That  was al l eged 

agai nst  t he i nsur eds.   By cont r ast ,  i t  was al l eged t hat  PI C,  

had i n f ul l  f or ce and ef f ect ,  at  al l  mat er i al  t i mes,  a 
pol i cy of  i nsur ance cover i ng Dr .  Fol kest ad,  Dr .  Wi t t ,  
and Red Cedar  Cl i ni c f or  t he al l eged negl i gence whi ch 
i s t he subj ect  of  t hi s compl ai nt ,  and i s t her ef or e 
di r ect l y l i abl e t o t he pl ai nt i f f s f or  t he bel ow 
enumer at ed damages. " 20  

I  agr ee t hat ,  i f  t he i nsur eds wer e pr oved t o have negl i gent l y 

pr ovi ded medi cal  car e t o Dal e Ot t o t hat  was a cause of  t he 

pl ai nt i f f s '  har m,  t hen PI C' s def aul t  admi t s t hat  i t  pr ovi ded 

cover age f or  t hat  conduct .   However ,  t her e i s not hi ng i n t he 

def aul t  j udgment  st at ut e t hat  per mi t s a cour t  t o asser t  t he 

c l ai med l i abi l i t y  of  a def endant  agai nst  anot her  def endant  when 

cl ai ms of  j oi nt l y negl i gent  conduct  have not  been made.  

¶167 Hol di ng one def endant  l i abl e f or  mor e conduct  t han i s 

al l eged agai nst  hi m i n a compl ai nt  ser ves no r at i onal  pur pose,  

                                                 
19 Maj or i t y op. ,  ¶42.    

20 Amended Compl ai nt ,  ¶6.    
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as we hel d l ong ago.   I n Pet t  v.  Cl ar k,  5 Wi s.  198 ( 1856) ,  we 

concl uded t hat  i t  was er r or  t o ent er  def aul t  j udgment  agai nst  

t wo def endant s af t er  one of  t he t wo def endant s had answer ed,  

wi t hout  f i r st  st r i k i ng t hat  answer .   I d.  at  198- 99.   Her e,  t he 

i nsur eds'  answer  has not  been st r i cken,  nor  has any basi s t o 

st r i ke t hei r  answer  been asser t ed.    

¶168 I n Haugen v.  Wi t t kopf ,  242 Wi s.  276,  7 N. W. 2d 886 

( 1943) ,  we exami ned t he pl eadi ng r el at i onshi p bet ween an i nsur ed 

and t he i nsur er .   I n Haugen,  an i nsur er  di d not  r ai se t he 

def ense of  assumpt i on of  r i sk,  but  i t s  i nsur ed di d.   I d.  at  281.   

We concl uded t hat  even t hough " t he answer  of  t he i nsur er  di d not  

so asser t  t hat  def ense,  i t s l i abi l i t y  i s  t o i ndemni f y t he host ,  

and as t he host  i s not  l i abl e t he i nsur er  i s not  and t her e can 

be no r ecover y agai nst  i t . "   I d.  at  281.   Haugen f i t s wel l  wi t h 

t he c i r cumst ances bef or e us because al l  of  t he i nsur eds deni ed 

t hat  t hey negl i gent l y pr ovi ded medi cal  car e t o Dal e Ot t o causi ng 

t he pl ai nt i f f s '  damages.   Ther ef or e,  t he conduct  t hat  i s  

necessar y t o pr ove bef or e t her e can be di r ect  l i abi l i t y  agai nst  

PI C under  Wi s.  St at .  § 632. 24 r emai ns unpr oven.   

¶169 Ot her  j ur i sdi ct i ons al so have exami ned t he ef f ect  of  a 

def aul t  by one def endant  on t he l i abi l i t y  of  anot her  def endant .   

For  exampl e,  i n Fr ed Chenowet h Equi pment  Co.  v.  Ocul us Cor p. ,  

328 S. E. 2d 539 ( Ga.  1985) ,  t he Supr eme Cour t  of  Geor gi a exami ned 

t he ef f ect  of  a def aul t  by a def endant ,  Ocul us,  who was al l eged 

t o owe Chenowet h f or  mat er i al s and equi pment ,  on t he l i abi l i t y  

of  Ocul us' s sur et y.   I d.  at  540.   I n det er mi ni ng t hat  t he sur et y 

was not  l i abl e based on Ocul us ' s def aul t ,  t he cour t  r easoned 
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t hat  t her e wer e act ual l y t wo causes of  act i on pr esent ed by t he 

pl eadi ngs.   The cause of  act i on agai nst  Ocul us was based on 

br each of  cont r act  f or  f ai l i ng t o pay,  and t he cause of  act i on 

agai nst  t he sur et y was an act i on on t he bond of  t he sur et y.   I d.  

at  540- 41.   Ther ef or e,  t he cour t  concl uded t hat  l i abi l i t y  of  t he 

t wo def endant s was not  j oi nt .   I d.  at  541.   I t  al so concl uded 

t hat  t he def aul t  j udgment  agai nst  Ocul us di d not  r each t he 

mer i t s of  t he br each of  cont r act  c l ai m agai nst  i t .   I d.   

However ,  i n or der  t o r ecover  on t he bond,  t he cour t  not ed t hat  

t he mer i t s of  t he c l ai m agai nst  t he i nsur ed woul d have t o be 

addr essed bef or e t he sur et y coul d be l i abl e f or  payment .   I d.   

¶170 Her e t oo,  t her e ar e t wo cl ai ms f or  r el i ef :   one f or  

medi cal  mal pr act i ce and one on a cont r act  t o pr ovi de i nsur ance 

f or  medi cal  mal pr act i ce.   However ,  t he mer i t s of  t he pl ai nt i f f s '  

c l ai ms agai nst  t he i nsur eds must  be l i t i gat ed bef or e t hei r  

di r ect  act i on wi l l  meet  t he necessar y condi t i ons f or  di r ect  

l i abi l i t y  under  Wi s.  St at .  § 632. 24.   PI C and i t s i nsur eds ar e 

not  j oi nt  t or t f easor s.  

¶171 Accor di ngl y,  t he maj or i t y opi ni on has pr ovi ded no 

r at i onal e f or  i gnor i ng 60 year s of  pr ecedent  whi ch has made 

di r ect  act i on l i abi l i t y  condi t i oned upon t he conduct  of  t he 

i nsur ed.   As Just i ce Thomas Fai r chi l d sai d i n Wi echmann,  " I t  i s  

qui t e i mpossi bl e t o r ead i nt o t he st at ut es an i nt ent  t o cr eat e a 

l i abi l i t y  on t he par t  of  t he i nsur ance car r i er  compl et el y 

di ssoci at ed f r om t he l i abi l i t y  of  t he i nsur ed. "   Wi echmann,  211 

Wi s.  at  336.   However ,  af t er  mor e 60 year s,  t he maj or i t y opi ni on 

chooses t o do so.    
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I I I .   CONCLUSI ON 

¶172 The maj or i t y opi ni on af f i r ms t he cour t  of  appeal s '  

concl usi on t hat  PI C' s f ai l ur e t o answer  wi t hi n t he st at ut or i l y  

pr escr i bed t i me r esul t s i n t he f ol l owi ng concl usi ve f act ual  

f i ndi ngs:   ( 1)  PI C' s i nsur eds wer e negl i gent ;  and ( 2)  PI C' s 

i nsur eds'  negl i gence was causal  of  pl ai nt i f f s '  damages.   PI C' s 

i nsur eds,  i n t hei r  answer  t o t he amended compl ai nt ,  deni ed t hat  

t hei r  conduct  was negl i gent  and deni ed t hat  t hei r  conduct  caused 

pl ai nt i f f s '  damages,  whi ch deni al s j oi ned t hose i ssues of  f act  

and have not  been st r i cken or  pr oven f al se.   Under  t he di r ect  

act i on st at ut e,  Wi s.  St at .  § 632. 24,  PI C cannot  be l i abl e unl ess 

i t s i nsur eds'  conduct  was negl i gent  and a cause of  pl ai nt i f f s '  

damages.   Kr anzush,  103 Wi s.  2d at  75.   Ther ef or e,  t he mat t er  

shoul d be r et ur ned t o t he ci r cui t  cour t  t o l i t i gat e t he 

cont est ed f act ual  quest i ons r el at i ng t o PI C' s i nsur eds'  

conduct . 21  Because t he maj or i t y opi ni on di sconnect s PI C' s  

l i abi l i t y  f r om t he i nsur eds'  conduct ,  cont r ar y t o t he 

l egi s l at i ve di r ect i ve,  I  r espect f ul l y di ssent .     

¶173 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s di ssent .  

 

 

                                                 
21 The maj or i t y quest i ons how a r emand t o l i t i gat e quest i ons 

about  t he i nsur eds'  conduct  i s  possi bl e because t he i nsur eds 
have been di smi ssed.   Maj or i t y op. ,  ¶97.   However ,  t hat  poses no 
pr obl em i n a di r ect  act i on.   Kuj awa,  245 Wi s.  at  363.  
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