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11 ANN WALSH BRADLEY, J. Preserving an open governnent

and pronoting economc devel opnent represent

two defining

principles which we value as a people and strive to acconplish
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as a state. This case represents the intersection of these two
princi pl es.

12 The legislature has declared that we are dedicated to
preserving an open and transparent governnment. "[I]t is declared
to be the policy of this state that the public is entitled to
the fullest and nost conplete information regarding the affairs
of governnent as is conpatible with the conduct of governnenta
business."! Additionally, the legislature has declared that we
are commtted to pronoting econom c devel opnent. W nust "foster
the growth and diversification of the economy of the state"? so
that Wsconsin is "an attractive place to live and work . "3

13 W are presented with the question of whether the
Beaver Dam Area Devel opnent Corporation (BDADC) is a "quasi-
governnmental corporation” which is subject to Wsconsin's open
meetings and public records laws. In addressing the question, we
must interpret provisions of the state's open neetings and
public records statutes and apply those provisions so that the
|l egislative directives can be fulfilled and the two principles

may best coexi st.

' Ws. Stat. § 19.81(1)(2005-06). See also Ws. Stat.
8§ 19.31 (declaring open governnent purpose of public records
| aws) .

Al references to the Wsconsin Statutes are to the 2005-06
versi on unl ess ot herw se not ed.

2 Ws. St at . 8§ 560.01(1) (purposes of establishnent of
Depart ment of Commrerce).

3 Ws. St at . 8§ 560.08(1)(providing for econom c and
communi ty devel opment pl anni ng and research prograns).
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14 On one hand we cannot countenance a governnment body
circunventing the legislative directive for an open and
transparent governnment by paying an entity to perform a
governnmental function. On the other hand, we have to be
cogni zant of the realities of econom c devel opnent and the need,
at times, for flexibility and confidentiality.

15 This opinion should not be read as disfavoring the
desire to engage in econonm c devel opnent w thout being subject
to open neetings and public records law. Indeed many private
entities operate throughout this state w thout being subject to
those | aws and successfully pronbte econom c devel opnent to the
benefit of us all.

16 Li kew se, there are many governnental econom c
devel opnent cor porations t hat have for years oper at ed
successfully while being subject to the open neetings and public
records | aws. W take no position as to what is the best
structure for the enhancenent of economc developnent in a
particul ar area.

17 Rat her, this opinion should be read as setting forth
the circunstances when an entity so resenbles a governnental
cor porati on, that it 1is treated as a quasi-governnental
corporation for purposes of open neetings and public records
laws. If an entity does not want to be subject to the open
meetings and public records laws, then it should change the
ci rcunst ances under which it operates.

18 Each case has to be decided on the particular facts
presented. W nust examine the totality of circunstances. There

3
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is no one factor which is outcone determ native. Today we set
forth some of the factors to be examned in determning what
constitutes a "quasi-governnental corporation” subject to open
nmeeti ngs and public records | aws.

19 W determne that an entity is a quasi-governnental
corporation within the neaning of Ws. Stat. 88 19.82(1) and
19.32(1) if, based on the totality of «circunstances, it
resenbles a governnental corporation in function, effect, or
status. Such a determnation requires a case-by-case analysis.
Considering the facts of this case we conclude that BDADC is a
quasi -governnmental corporation subject to open neetings and
public records | aws.

110 A primary consideration in reaching our conclusion is
that BDADC is funded exclusively by public tax dollars or
interest on those tax dollars. Additionally, we consider that at
the tinme the conplaint was filed, its office was |ocated in the
Cty of Beaver Dam ("City") nunicipal building and it was |isted
on t he Gty websi t e, Wi th a web addr ess of
http://ww. cityof beaverdam conl Econom cDept/index.cfm The City
provided BDADC with clerical support and all of its office
supplies, including paper, pencils, and postage.

11 Under the terns of an agreenent, all of BDADC s assets
revert to the City if it ceased to exist. It is obligated to
open its books for Cty inspection and it has to submt its
annual managenent plan to the Cty. The mayor and another City
official serve on its board of directors. BDADC has no clients
other than the City. |Its exclusive function is to pronote

4
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econom ¢ developnent in and around the Cty, a function that
prior to its creation had been performed by the Cty.

112 We apply our determ nation prospectively such that the
defendants in the present case are not subject to forfeitures
for past violations of the open neetings |aws* and we decline to
void any actions taken at past neetings not open to the public.
Accordingly, we reverse the circuit court and remand to the
circuit court to address the remaining request for attorney fees
and costs and to enter judgnent consistent with this opinion.

I

13 This case is before the court on certification from
the court of appeals pursuant to Ws. Stat. § 809.61 (2005-06).
The plaintiff, State of Wsconsin, asserts that the circuit
court erred in dismssing the State's conplaint.®> The State seeks
declaratory judgnent that the Beaver Dam Area Devel opnent
Cor poration ( BDADC) is a "quasi-governnental cor poration”
subject to Wsconsin's open neetings and public records | aws.
The conpl ai nt also seeks forfeitures against BDADC and
i ndi vi dual defendants for violations of open neetings |aws, and

requests that we void action taken at past BDADC neetings and

“ Upon a notion by the State, the clains against the
i ndi vidual defendants were dism ssed w thout prejudice. Because
the dism ssal was W thout prejudice, the clains may be
reasserted. Therefore we reference the forfeiture claim in our
prospective application.

® The State appeals an order of the circuit court for Dodge
County, Judge Richard O Wight presiding.



No. 2006AP662

award attorney fees and costs. The case involves no specific
requests for records.

114 The background facts of this case are not in dispute.
The circuit court set forth nost of these facts in its Findings
of Fact, Conclusions of Law and Order for Judgnent. W reference
additional facts as necessary.

115 BDADC is a nonprofit corporation organized under
Wsconsin law in January 1997. It was not created by any
constitution, statute, or ordinance, and the Cty did not
through any of its officers incorporate BDADC. The bylaws of
BDADC state that its exclusive purpose is to engage in economc
devel opment and business retention within the corporate limts
and | ands that could becone part of the corporate limts of the
Cty.

16 The officers of BDADC are private individuals who are
el ected by the BDADC board of directors. Under BDADC byl aws, the
president of the Cty's chanber of comrerce is a non-voting
menber of the board of directors. The mayor of the Gty and
chai rperson of the Cty Community Devel opnent Committee serve on
the BDADC board by virtue of their positions as Cty officials
and not in their capacity as private citizens. The other ten
menbers of the board of directors are private citizens.

117 When a director's term at BDADC ends, the board of
directors elects a replacenent. The Cty does not direct this
process, except insofar as the mayor and chair of the Cty
Communi ty Devel opnent Conmittee serve as ex officio nenbers of

the board of directors.
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118 Up to the tinme this litigation comenced, BDADC has
had only one paid enpl oyee, the executive vice president, who is
appoi nted by the BDADC board of directors. Trent Canpbell served
in this position from April 1997 to January 2005. Prior to
BDADC s incorporation, the Cty had an economc devel opnent
of fice, which Canpbell directed. He left his job as director of
the economc developnent office and becane executive Vice
presi dent of BDADC.

119 Until My 2005, BDADC s offices were in the Cty's
muni ci pal building, though it conducted no neetings in Cty
facilities. From the tinme of BDADC s inception until the start
of this Ilitigation, the Gty included BDADC on the GCty's
website at t he web addr ess of
http://ww. cityof beaver dam conf Econom cDept /i ndex. cf m

20 BDADC and the City entered into cooperation agreenents
in April 1997 and January 2004. The City agreed that it wll
provi de BDADC with office space, clerical support, copy and fax
machi ne use, tel ephone use, and postage. The agreenents provided
that Cty representatives may exam ne BDADC s accounting records
and finances, and that the Gty my nake funds available to
BDADC for econom c devel opnent .

21 Under the first cooperation agreenent, the Gty agreed
to pay BDADC an annual contribution and to allocate a |arge
percentage of the proceeds fromits roomtax to BDADC. Under the
second cooperation agreenent, the City agreed to pay BDADC 90
percent of the GCty's room tax proceeds and no annual
contribution. BDADC s incone for the relevant tinme period

7
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consisted entirely of the roomtax noney or interest on the room
tax noney. In the first half of 2005, for exanple, the room tax
contribution accounted for about 84 percent of BDADC s incone.
The rest of its income was frominterest.

22 The 2004 agreenent provides that BDADC nmust submt its
annual managenent plan to the Cty. The 2005 plan allows that
BDADC may negotiate financial incentives for businesses and work
on dealing with infrastructure and governnent approval issues
related to attracting business to the area.

123 Under BDADC s articles of incorporation, upon BDADC s
dissolution or liquidation, any remining assets shall be
distributed to the Cty and used for econom c devel opnent and
busi ness retention. BDADC cannot bind the Gty to contracts, and
recommendati ons by BDADC are considered and acted upon by the
City under the requirenents of state open neetings and public
records law. The City has been BDADC s sole client for the tine
relevant to the case, and BDADC does not have other ongoing
busi ness rel ationships with other clients.

24 In 2004 and 2005, BDADC negotiated on the City's
behalf regarding potential devel opnents by a variety of
busi nesses. BDADC entered into a nenorandum of understanding
wth t he VI - mar t corporation r egar di ng devel opi ng a
distribution center in the area. The topics of discussion
included wutilities and fire protection, and the nenorandum
provided that the Cty would nmake site inprovenents. Wile the
mayor s the signatory of the agreenent, BDADC was the

negoti at or.
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125 In late 2004, the State filed a conplaint seeking
declaratory judgnent t hat BDADC is a quasi-governnental
corporation and subject to the State's open neetings |laws and
public records |laws, and alleging that BDADC convened on vari ous
occasions in violation of the open neetings laws. It further
al l eged viol ations of open neetings |aws by several individuals.

26 The circuit court determned that the BDADC is not a
quasi -governnental corporation and entered judgnent in favor of
BDADC, dismssing the State's conplaint. The State appeal ed and
the court of appeals requested certification.

I

27 This is a case of first inpression. The central issue
in this case is whether BDADC is a quasi-governnenta
corporation within the neaning of Wsconsin's open neetings and
public records statutes.

128 Determning whether BDADC is a quasi-governnental
corporation requires that we interpret provisions of the state's
open neetings and public records statutes and apply our
interpretation to undisputed facts. Statutory interpretation
presents questions of |aw that we review independently of the

determ nations rendered by the circuit court. State ex rel.

Buswell v. Tomah Area School District, 2007 wW 71, 910, 301

Ws. 2d 178, 732 N. W 2d 804.
111
129 In determning whether BDADC is a quasi-governnenta

corporation, we examne first the |anguage of the statutes.
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Wsconsin's open neetings laws apply to governmental bodies,?®

defined as foll ows:

(1) "CGovernnental body" nmeans a state or |ocal agency,
board, conm ssion, committee, council, departnment or
public body corporate and politic <created by
constitution, statute, ordinance, rule or order; a
governmental or quasi-governnental corporation except
for the Bradley center sports and entertainnment
corporation; a local exposition district under subch.
Il of ch. 229; a famly care district under s.
46. 2895; a nonprofit corporation operating the A ynpic
ice training center under s. 42.11 (3); or a formally
constituted subunit of any of the foregoing .

Ws. Stat. 8§ 19.82(1) (enphasis added).

30 The state public records laws apply to authorities.’
Wsconsin Stat. 8§ 19.32(1) defines "authority" to include quasi-
governnment al corporations:

As used in ss. 19.33 to 19. 39:

(1) "Authority"™ neans any of the follow ng having
custody of a record: a state or local office, elected

of ficial, agency, board, conmi ssi on, comm ttee,
council, department or public body corporate and
politic created by constitution, |aw, ordinance, rule
or order; a governnental or guasi - gover nnent al

corporation except for the Bradley center sports and
entertai nment corporation

(Emphasi s added.)

131 "Quasi-governnmental corporation” is defined in neither
the statutes nor the case law interpreting the statutes.
However, focusing strictly on the words chosen by the

| egislature, it is clear that "quasi-governnental corporation”

® Ws. Stat. § 19.83.

" Ws. Stat. 8§§ 19.33-19.39.

10
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means sonething other than a governnental cor porati on.
Interpreting quasi-governmental corporation to include only
gover nient al entities wuld render the term superfluous,
contrary to the basic principle that we interpret statutes so as

to avoid rendering |anguage superfluous. State v. Harenda

Ent erpri ses, I nc., 2008 W 16, 154, _ Ws. 2d __, 746

N.W2d 25; Hutson v. State Pers. Commin, 2003 W 97, 9149, 263

Ws. 2d 612, 665 N. W2d 212.
132 Exam ning the vernacular understanding of "quasi"
aids our analysis: "Having a |ikeness to sonething; resenbling.”

Anmerican Heritage Dictionary of the English Language, 1482 (3rd

ed. 1992). Empl oying such understanding here, a quasi-
governnmental corporation would refer to an entity that has a
i keness to or resenbles a governnmental corporation, but which
is not a governnmental corporation.

133 The history of the open neetings and public records
statutes provides further guidance. The term "quasi-governnment al
corporation” was introduced into Wsconsin's open neetings |aw
in 1976, when Ws. Stat. 8 66.77 (1973-74) was repealed and
replaced by 8§ 19.81-19.98.% Section 66.77 provided that open
meetings laws applied to a "governnental body" and included
"muni ci pal or qguasi - muni ci pal corporation[s]"” within the
definition of governnental body. Ws. Stat. 8§ 66.77(2)(c)(1973-

74). Wen the statute was replaced, the legislature discarded

8 The public records provisions at issue here, Ws. Stat.
88 19.31-19.39, were added as of January 1, 1983. Chapter 335,
Laws of 1981.

11
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"muni ci pal or guasi - muni ci pal cor poration” in favor of
"governnental or quasi-governnental corporation.” Chapter 476,
Law of W sconsin 1975.

134 By changi ng the | anguage, the |egislature expanded the
reach of the open neetings law. The inport of this expansion is
described by a leading treatise on nunicipal law. It explains
that quasi-nunicipal corporations are those corporations that
resenble a nunicipal corporation in sone respect and which are

public:

[ " Quasi - muni ci pal corporation”] denotes a corporation
created or authorized by the legislature that is
merely a public agency endowed wth such of the
attributes of a nunicipality as may be necessary in
the performance of its limted objective. In other
words, a quasi-nunicipal corporation is a public
agency created or authorized by the legislature to aid
the state .

"Quasi -nunicipal"™ corporations are public in nature,
but not, strictly speaking, mnunicipal corporations.

Eugene MQillen, Minicipal Corporations 8§ 2.13 (3rd ed. Rev.

1987 & Supp. 1990).

35 In contrast, the treatise explains that "quasi-public
corporation” refers to an entity that "is not per se public or
governmental. . . . But ‘'quasi' indicates that +the private
corporation has sone resenblance to a public corporation in
function, effect or status." 1d. Likew se, a quasi-governnenta
corporation is one that is not per se governnental, but
resenbles a governnmental corporation in function, effect, or

st at us.

12
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136 Thus, prior to the creation of 88 19.82-19. 98,
Wsconsin's open neetings law applied only to entities that
were, strictly speaking, public. However, by changing the
| anguage of the open neetings statutes, the |egislature expanded
the law to apply to entities that are not per se public.

137 As noted, neither this court nor the court of appeals
has interpreted "quasi-governnmental corporation" wthin the
meani ng of 88 19.82(1) and 19.32(1). However, the state attorney
general has witten several opinions on the issue.® Opinions of
the attorney general are not binding as precedent, but they may

be persuasive as to the neaning of statutes. State v. Wachsnut h,

73 Ws. 2d 318, 323, 243 N.W2d 410 (1976). The | egislature has
expressly charged the state attorney general with interpreting
the open neetings and public records statutes, and provided that
"[a]l ny person may request advice fromthe attorney general as to
the applicability" of the laws. Ws. Stat. 88 19.98 and 19. 39

Thus the interpretation advanced by the attorney general is of

particul ar inportance here.

® See 73 Op. Att'y Gen. 53 (1984)(concluding that a
historical sites organization was not a quasi-governnental
corporation because it did not possess any governnental
attributes and therefore did not resenble a governnenta
organi zation); 66 Op. Att'y Gen. 113 (1977)(advising that a
vol unt eer fire departnent was not a quasi-governnental
corporation because it was  not directly ~created by a
governnental body); 74 Op. Att'y CGen. 38 (1985)(determ ning that
"friends" groups supporting public television and radio stations
were not quasi-governnental corporations because they were not

directly created by governnent entities).

13
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138 The nobst extensive analysis of the issue is found in a
1991 opi ni on regar di ng whet her t he M | waukee Econom ¢
Devel opnent Corporation ("Devel opnment Corporation”) and the
Met ropol i tan M | waukee Enterprise Corporation ("Enterprise
Corporation") were quasi-governmental corporations wthin the
meaning of 8§ 19.82(1) of the open neetings statutes. 80 Op.
Att'y Gen. 129 (1991). The Devel opnent Corporation articles of
incorporation stated that its purpose was to "further the
econom ¢ devel opnent” and "to pronote job creation”™ in the
M | waukee area. Under the Devel opnent Corporation's bylaws, four
of its nine directors were filled by specified city officials
and four of its six officers "my be selected by the city."

139 The Enterprise Cor poration provi ded econom c
devel opnent | oans with noney received fromthe city via federa
smal | business loans. Its articles of incorporation provided for
fourteen directors, none of which were reserved for city
officials or personnel. Two directors, however, were nenbers of
the city council and one was a city enpl oyee.

140 Both the Developnent Corporation and the Enterprise
Corporation listed the Departnment of City Devel opnent as their
princi pal address, l|ocated all of their offices in city-owned
buil dings, and received from the city office space, equipnent,
and supplies. As with the Devel opnent Cor por ati on, t he
Enterprise Corporation's bylaws allow that the city could sel ect
four officers pursuant to a contract between it and the city.

141 In analyzing whether the tw entities were quasi-
governnental corporations, the attorney general opined that a

14
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quasi -governnental corporation nust resenble a governnenta

corporation. It found support for its viewin the treatise cited
above, explaining that a "'quasi-public [or quasi-governnental]
corporation' is not per se public or governmental . . . . [and]
has sonme resenblance to a public corporation in function, effect
or status." 80 Op. Att'y Gen. at 135 (quoting McQillian, 8§ 2.13
(3rd ed. Rev. 1987 & Supp. 1990) (brackets in 80 Op. Att'y GCen

129)). The attorney general explained that determ ning whether
an entity closely enough resenbles a public corporation to be
consi dered quasi-governnental requires a case-by-case analysis
made in light of the totality of circunstances. 80 Op. Att'y
CGen. at 136.

142 Applying such an analysis, the attorney genera
considered the facts that both corporations served the public
purpose of pronoting economc developnent, received nost of
their funding from public sources, used the city's devel opnent
departnent as their principal places of business, were housed in
city-owned buildings, and used city equipnment and supplies. In
addition, it reasoned that the corporations were subject to
control by the <city insofar as four of the Devel opnent
Corporation's nine directors served by virtue of being city
officials, and the city selected four officers in both of the
cor porations.

143 In light of these facts, the attorney general
determ ned that the corporations were quasi-governnental

corporations because they resenbled a governnental corporation

15
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Thus, it concluded that they were subject to state open neetings
| aws.

44 Based wupon the statutory |anguage, ©principles of
statutory construction, the history of Wsconsin's open neetings
and public records |laws, and the interpretations of the Attorney
CGeneral, we determne that quasi-governnental corporations are
not limted to corporations created by acts of the governnent.
Rat her, a quasi-governnental corporation is a corporation that
resenbl es a governnental corporation

145 However, nerely superfici al resenbl ance to
governmental corporations in a single respect is insufficient
for an entity to be subject to open neetings and public records
laws. Rather, a determnation that an entity resenbles a
governnmental corporation such that it is subject to state open
meetings and public records |laws requires an examnation of the
totality of facts about the entity. Thus, determ ning whether
any particular entity resenbles a governnental corporation nust
be done on a case-by-case basis.*°

|V
146 Although the parties essentially agree that analyzing

the totality of circunstances is a proper approach, they

10 This approach also conports with the approach taken in
several other jurisdictions. See Craig D. Feiser, Protecting the
Public's Right to Know. The Debate Over Privatization and Access
to Governnment Information Under State Law, 27 Fla. St. L. Rev.
825, 837-44 (2000)(collecting cases from jurisdictions enploying
a "totality of factors" approach to determning applicability of
public records laws to private entities).

16
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di sagree on the application of the approach to the present
case.' BDADC contends that under the totality of the
ci rcunst ances approach set forth in 80 Op. Att'y Gen. 129 it
does not resenble a governnmental corporation. It concedes that,
like the MI|waukee Econom c Devel opnment Corporation and the
Metropolitan M I waukee Enterprise Corporation, BDADC receives
the vast mpjority of its funding from public sources. However,
it maintains that public funding is the only way in which BDADC
is simlar to the corporations in 80 Att'y Gen. 129.

47 1t notes that, unlike the Devel opnent Corporation and
the Enterprise Corporation, all of BDADC s officers are private
i ndi vi dual s, and that nobst of its directors are private
citizens. Further, BDADC s only full-tine enployee is appointed
by the board and is not an enployee of the Cty. It also points
to the fact that although the BDADC had offices in the Cty

muni ci pal building, and although the Cty was obligated to

1 Al'though the parties agree that analyzing the totality of
circunstances is a proper approach, the dissent objects to the
approach on the ground that it fosters uncertainty. Dissent,
1146. W apply totality of circunstances tests, along wth the
attendant uncertainty, in cases involving our nost basic rights.
See State v. Young, 2006 W 98, (75, 294 Ws. 2d 1, 717
N.W2d 729 (Fourth Amendnent); State v. Thiel, 2003 W 111, 962,
264 Ws. 2d 571, 665 N W2d 305 (Sixth Anendnent right to
counsel); State v. Lindell, 2001 W 108, 9141, 245 Ws. 2d 689
629 N.W2d 223 (right to an unbiased jury); State v. Secrist,
224 Ws. 2d 201, 218, 589 N W2d 387 (1999) (right that arrest
be made only wth probable cause). Applying a totality of
circunstances test in this context is no nore problematic than
doing so in cases involving such basic rights.

17
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provide office space under the cooperation agreenent, its
nmeeti ngs were not held at municipal facilities.

148 Finally, BDADC argues that wunlike the Devel opnent
Corporation and Enterprise Corporation, its relationship wth
the Gty was cooperative, and not controlled by the GCty. For
exanpl e, both cooperation agreenents between the Cty and BDADC
state that BDADC is not a governnental body. Further, BDADC
cannot bind the City or enter into a contract on behalf of the
Cty.

49 The question before us, however, is not whether BDADC
resenbles the corporations in 80 Att'y Gen. 129. Rather, it is
whet her BDADC resenbles a governnental corporation based on the
totality of the circunstances. In answering that question, we
draw on several sources in addition to the attorney general
opi ni on di scussed above.

150 Although the determnation of whether an entity is
subject to open neetings and public records |aws depends on the
respective statutory |anguage of each state, the interpretations
rendered by courts in other jurisdictions are instructive. W

initially examne the determnations rendered by the highest
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state court in three jurisdictions, Mryland, New York, and
Fl ori da. *?

51 The Court of Appeals of Mryland recently addressed
whet her state open neetings and public records laws applied to

an econom c devel opnent corporation in Cty of Baltinore Dev.

Corp. v. Carnmel Realty Assocs., 910 A 2d 406 (M. 2006). The

devel opnment corporation held neetings and voted to recommend for
final approval by the mayor a primary devel oper for a large city
project. The realtors filed suit, alleging that the devel opnent
corporation was a public body subject to open neetings |aws and
an instrumentality of the Cty of Baltinore subject to public
records laws. 1d. at 415.

52 In considering the nature of public bodies, the court
divided the developnment corporation's functions into three
categories: purely public functions, mxed public and private
functions, and purely private functions. It considered purely

public the ~corporation's purposes of working toward city

12 The dissent conplains about our use of cases from other
states interpreting different statutory |anguage. It appears to
believe that we are using these cases to determ ne the neaning
of "quasi-governnental corporation,” and calls our discussion of
other cases a "leap of logic" and "results-oriented." D ssent,
1159. The dissent misinterprets our approach. W have determ ned
the meaning of quasi-governnental corporation based upon the
| anguage of the statute, its history, and the interpretations
rendered by the attorney general. Wether a particular entity
resenbl es a governnental corporation requires an analysis of the
traits of governnental corporations. W use the cases from ot her
jurisdictions to exam ne what characteristics are relevant in
determ ning whet her an entity resenbl es a governnent al
corporation, not to discern the neaning of "quasi-governnental
corporation.”
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devel opment strategies; activities to achieve strong business
climate and wurban renewal; i npl ement i ng, over seei ng, and
encouragi ng private and public devel opnent projects; attracting
new businesses; and carrying out contracts with the city to
coordinate planning. |d. at 424. Further, the court noted that
the devel opnent corporation was purely public insofar as the
mayor had the power to appoint, nom nate, and renove nenbers of
the corporation, 80 percent of its budget was provided by the
city, and its property wuld revert to the city if the
corporation ceased to exist. ld.

53 The court saw other of the corporation's functions as
m xed public and private functions. These included coordinating
devel opnent efforts between public and ©private sectors,
providing financial assistance and advice to create a stronger
business climate, enhancing the city's inmage, and receiving
funds from public and private sources other than the city. 1d.
Significantly, the court determned that the devel opnent
corporation had no functions that were purely private. |d.

54 In assessing the totality of the circunstances, the
court determ ned that because the devel opnent corporation had no
purely private functions, the open neetings l|law required that
the corporation's deliberations be as open as the proceedi ngs of
the mayor and city council. 1d. at 425. Simlarly, because the
corporation was established with no purely private function, the
court determned that it was "an agent or tool" of the city and

subject to state public records law. I1d. at 427.
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155 The approach taken in Carnel Realty is simlar to the

approach taken by the New York Court of Appeals in determning
whether the Buffalo Enterprise Developnent Corporation was

required to conply with state public records |aws. Buffalo News

v. Buffalo Enter. Dev. Corp., 644 NE 2d 277 (N Y. 1994). The

corporation's pur poses i ncl uded r educi ng unenpl oynent ,
mai nt ai ni ng and creating job opportunities, encour agi ng
devel opnent, and |essening governnent burdens, which the court
determ ned were "undeni ably governnental." 1d. at 278-79.

156 The funding for Buffalo Enterprise derived entirely
from public sources. Id. at 278. Two city officials served as
permanent directors of Buffalo Enterprise, and at the tine of
the action another city official served as an appointed nenber
of its board. OQther nenbers were not city officials. Further, it
described itself in financial statenents and public brochures as
an "agent" of the city, and it was required to disclose its
annual budget. 1d. at 279. Based on these factors, the court
concluded that Buffalo Enterprise was subject to the public
records | aws.

157 In News and Sun-Sentinel Co. v. Schwab, Twtty, &

Hanser Arch. Goup, 596 So. 2d 1029 (Fla. 1992), the Florida

Suprene Court determned that the records of an architectural
firmthat contracted with a school board to provide services on
a construction project were not subject to state public records
law. In making its determ nation, the court examned a variety
of factors. Anong the factors exam ned were the |level of public
fundi ng, whether the entity performed a governnental function,
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whet her services contracted for are an integral part of a public
agency's decision-nmaking process, and the extent of a public
agency's control over the entity. 1d. at 1031.

158 The court determned that the firmdid not function as
part of a public body's decision process. Rather, the services
provided by the firm "were not an integral part of the school
board's decision-making process. . . . There was no delegation
of or participation in any aspect of the school board's
deci sion-making process."” |Id. at 1032. Further, the court
determined that the firms funding indicated that it was not
subject to public records laws. The firm was paid by public

funds, but it did not receive the noney in order to put the

money to a public use. Instead, "the firnms notivation for
rendering professional services . . . was clearly to receive
conpensation, not to provide a public service." 1d. at 1032-33.

159 Although this court and the court of appeals have not
interpreted "quasi-governnental corporation” wthin the neaning
of open neetings and public records |laws, we recently exam ned
whet her the University of Wsconsin Hospital & Clinics Authority
("Authority") was a "political corporation”™ wunder Ws. Stat.

88§ 893.80(1)(a) and (1m. Rouse v. Theda O ark Medical Center

Inc., 2007 W 87, 917, 302 Ws.2d 358, 735 N W2d 30. W
determned that "[g]iven the power and structure” of the
Authority, it is a political corporation, id., 931, which is
"synonynous with the term 'public corporation.'" Id., 922

(citing Black's Law Dictionary 344 (7th ed. 1999)).
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60 In reaching that conclusion, we considered a variety
of factors, including the creation of the Authority by the
| egislature and the fact that its directors were public
officials or appointed by public officials. W noted that the
Authority had duties to engage in collective bargaining and to
enter into agreenents and | eases with the state. 1d. {31.

61 The court paid particular attention to the Authority's
financial and reporting requirenents. W explained that failure
to extend or renew agreenents or |eases would result in the
transfer of facilities to the board of regents. Further, we
noted that the "state is ensured of access to the [Authority's]
financial statenents” and that the Authority "nust update the
state on a consistent basis." 1d. The court made the
determnation that the Authority is a political corporation
despite the Authority's dissimlarities with public entities,

including the fact that the Authority does "not receive genera
purpose revenue from the state.” 1d., {32. Wile Rouse does not
directly address whether an entity is a quasi-governnental
corporation, it is instructive here insofar as it sets forth
factors relevant in classifying an entity with characteristics
of both public and private corporations. Id., 22.

162 From these cases we can discern a nunber of factors
that are inportant in determining whether an entity is subject
to open neetings and public records laws. First anong these is
finances. In determ ning whether entities are subject to freedom
of information |laws a "key factor in bringing such bodies within

the coverage of a state [freedom of information] law nearly
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always is state funding of the entity." Burt A Braverman and

Wesley R Heppler, A Practical Review of State Open Records

Laws, 49 Geo. Wash. L. Rev. 720, 731 (1981). This view is echoed
is many jurisdictions.' Additional factors include whether it
serves a public function, whether it appears to the public to be
a governnment entity, whether the entity is subject to governnent
control, and the degree of access that governnent bodies have to
the entity's records.

163 As we conclude above, an entity is a quasi-
governnmental corporation if, based on the totality of the

circunstances, it resenbles a governnental corporation in

13 The Nebraska Suprene Court has determined that the power
to receive tax revenue suffices to render an agricultural
society, fornmed by voluntary association pursuant to a statute,
a "public body" subject to state open neetings law. N xon v.
Madi son County Agricultural Society, 348 N W2d 119, 119-20
(Neb. 1984).

O her courts have determned that funding is an inportant,
t hough not dispositive, factor in whether an entity is subject
to open neetings and public records laws. In State ex rel.
Tol edo Blade Co. v. University of Toledo Foundation, 602 N. E. 2d
1159 (Chio 1992), the OChio Suprene Court determned that a
private nonprofit foundation that received and solicited gifts
on behalf of a public university was subject to open neetings
and public records |laws. The court based its decision on the
fact that the foundation received tax revenues, had free office
space from the wuniversity, had its enployees' wages paid by
university funds, and performed a public function. |Id. at 1162-
63. See also Wston v. Carolina Research & Dev. Found., 401
S.E.2d 161 (S.C. 1991)(foundation operated for benefit of public
university which receives and expends public funds subject to
open records |aw); Massachusetts Bay Transp. Auth. Ret. Bd. v.
State Ethics Commin, 608 N E 2d 1052, 1056 (Mass. 1993); Adans
County Record v. Geater North Dakota Ass'n, 529 N W2d 830,
834-38 (N.D. 1995).
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function, ef fect, or status. In light of the foregoing
authorities, and based on the factors set forth, we conclude
t hat BDADC does resenbl e a governmental corporation.

64 To begin, we enphasize the fact that BDADC is al nost

entirely taxpayer funded. Wile BDADC mnimzes the inportance

4 The factors set forth here are not exclusive in
determ ning whether entities are subject to open neetings and
public records laws. Rather, they are the factors relevant to
the present case. In News and Sun-Sentinel Co. v. Schwab,
TwWtty, & Hanser Arch. Goup, 596 So.2d 1029 (Fla. 1992), for
exanple, the Florida Suprene Court established a nine-factor
test for determ ning whether a private corporation acted on the
behalf of a public agency. Anmong those nine factors were the
| evel of public funding, whether public and private funds were
comm ngl ed, whether a public agency had a substantial financial
interest in the entity, for whose benefit the private entity was
acting, and whether the private entity's services were an
integral part of the public agency's decision-making process.
Id. at 1031. The Colorado Court of Appeals adopted the sane
nine-factor test in Denver Post Corp. v. Stapleton Dev. Corp.,
19 P.3d 36, 41 (Colo. C. App. 2000).

A leading treatise on open neetings laws sets forth 14
factors used by courts in determning whether private entities
are subject to such laws. Ann Tayl or Schwi ng, Open Meetings Laws
(2d ed. 2000), 8§ 4.100. Anobng the factors included are whether
the entity is exenpt from taxes, whether it is a for-profit or
nonprofit entity, whether it is subject to governnent audits,
and whether it is entitled to assert governnental imunities.
| d.
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of its source of funding, it is a significant factor.!® Under
both the 1997 and 2004 cooperative agreenments the City gave
substantial funding to BDADC. The first agreenent stated that
the Cty would include an annual contribution to BDADC in its
budget. It further provided that the Cty would allocate a | arge
portion of its roomtax to BDADC. The 2004 agreenent stated that
the Cty would allocate to BDADC 90 percent of the proceeds of
its room tax, wth no annual contribution witten into its
budget. BDADC s inconme consists entirely of the room tax noney
and interest on the room tax noney. In the first half of 2005,
for exanple, the proceeds fromthe roomtax constituted about 84
percent of BDADC s incone and the rest was interest incone.
Further, the Cty provided BDADC with office space, supplies,

and clerical support.

15 The dissent sinilarly mninizes the inportance of BDADC s
funding by claimng that the persons upon whom the room tax is
|l evied do not actually pay the tax. D ssent, 1115 n.3. Its view
directly contradicts the |anguage of the ordinance, which states
that the "tax is inposed upon the retailers"™ furnishing |odging.
City of Beaver Dam Wsconsin Minicipal Code 8 2-124(b). 1In
addition, the dissent's claim that "transients, not residents,
pay the roomtax," id., makes an assunption about who foots the
bill for lodging in Beaver Dam The dissent has provided no
informati on regardi ng whether such bills are paid by Beaver Dam
busi nesses and residents for their guests, by people who live
el sewhere, or by soneone else altogether. It appears to have
sinply made up facts.

More inportant, though, is the dissent's inplication that
the residents of Beaver Dam are not entitled to information
about how their governnment spends its noney based upon the
source of the noney. The dissent's view is unsupported, novel
and wrong. Regardless of who pays the tax noney, it is for the
use of the residents of Beaver Dam and their claimto know how
it is used is undim nished.
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165 Like a governnental corporation, BDADC receives the
vast mgjority of its funds from taxes borne by the public and
recei ves basic support from governnent sources. In this respect,
BDADC nore closely resenbles a governnental corporation in
status than the corporation we examned in Rouse. There, we
determned that the University of Wsconsin Hospital & Cinics
Authority was a political corporation despite it receiving no
"general purpose revenue fromthe state.” 302 Ws. 2d 358, {32.

166 Wth respect to finances, BDADC is akin to the
devel opment corporation subject to open neetings and public

records laws in Carnel Realty, and akin to the devel opnent

corporation considered in Buffalo News. It is also simlar to

the corporations that the attorney general examned in 80 Op.
Att'y Gen. 129. Mreover, unlike the architecture firm in News

and Sun-Sentinel, 596 So. 2d 1029, BDADC received tax noney in

order to provide public service, not nerely to receive
conpensation. Thus, BDADC resenbles a governnental corporation
insofar as it is a tax-funded organization which receives funds
to achi eve a public purpose.

167 The degree to which BDADC s funding conmes from the
Cty is not the only way in which its finances are |ike the
finances of a governmental corporation. Under its articles of
i ncorporation, if BDADC is dissolved or liquidated, any of its
remai ning assets are to be distributed to the City. In effect,
the Cty provides assets for the BDADC to use, but retains an

interest in those assets.
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168 This parallels the Maryland Court of Appeal s’

reasoning in Carnel Realty, which considered the fact that a

devel opnent corporation's assets would revert to a city
inportant in its determ nation that the corporation was subject
to state open neetings and public records |laws. 910 A 2d at 415.
It also parallels our reasoning in Rouse, where we considered
significant the fact that property would transfer to the
University of Wsconsin Board of Regents in the event that the
Authority failed to extend or renew an agreenent or |ease. 302
Ws. 2d 358, {31.

169 1In addi ti on, BDADC resenbl es a gover nient al
corporation with respect to the function it serves, both in
terms of its purpose and its actions. BDADC s bylaws state that
its exclusive purpose is to engage in econom ¢ devel opnent and
business retention within the corporate limts and |ands that
could becone part of the corporate |imts of the Cty. Prior to
BDADC s incorporation, the Cty had an economc devel opnent
office that served that function. Mreover, BDADC has no ot her
clients. Thus, with respect to the function it serves, BDADC is
i ndi stinguishable from the City office that preceded BDADC s
i ncorporation. That resenblance is all the stronger insofar as
t he executive vice president of BDADC from 1997 until early 2005
had previously served as director of the Cty's econonmc
devel opnent office.

170 Wil e BDADC cannot bind the City or enter contracts on
behalf of the City, it does resenble a governnmental corporation
insofar as it negotiates on behalf of the GCty. In its
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negotiations wth Wal-Mart regarding the developnent of a
buil ding site, BDADC discussed utilities and fire protection. It
al so negotiated a nmenorandum of understandi ng that provided that
the Cty would nmake inprovenents to the site. These are
functions that the City would performin BDADC s absence.

71 BDADC s functions are simlar to those of t he

corporation in Buffalo News. Both BDADC and Buffalo Enterprises

work to encourage devel opnent and econom c opportunity, which
the New York Court of Appeals determned to be "undeniably
governnental ." 644 N. E. 2d at 278-79.

72 The functions BDADC perforns are precisely those that

led the Carnel Realty court to determine that a devel opnent

corporation was a public body and instrunent of a city subject
to open neetings and public records laws. 910 A 2d at 410. Also

like the corporation in Carnel Realty, BDADC does not appear to

have any purely private function. The fact that final approval
for contracts nust cone fromthe Cty does not dimnish BDADC s

public function. As the Carnel Realty court made clear, an

entity may serve a public function even if it nerely makes
recommendati ons subject to final approval by a city official.
910 A 2d at 425.

173 BDADC s status also resenbles that of a governnental
corporation from the perspective of the public. Until after the
start of this litigation, BDADC s offices were located in the
City's nunicipal building, and the Gty included BDADC on its

website. Two of BDADC s directors were Cty officials. The

29



No. 2006AP662

effect of such close ties is to make it difficult for the public
to discern where the City ends and BDADC begi ns.
174 1In this respect BDADC is simlar to the corporation in

Buf fal o News, which stated in its public brochures and financi al

statenents that it was an agent of a city. 644 N E 2d at 279. It
is also simlar to the corporations examned in 80 Op. Att'y
Gen. 129, which were housed in nunicipal buildings and |isted
the Departnent of Cty Devel opnent as their principal addresses.
Thus, BDADC resenbles a governnmental corporation in its public
appear ance.

175 BDADC al so resenbles a governnental corporation to the
extent that the City maintains a degree of control over BDADC s
actions. An aspect of that control is the conposition of BDADC s
board of directors. Although a majority of BDADC s directors are
private citizens, tw are Cty officials that serve as ex
officio menbers. This contrasts with Rouse, where all of the
voting nenbers of the board of directors were either public
officials or appointed by public officials. It also contrasts

with Carnel Realty.

176 However, in Buffalo News only three nenbers of the

corporation's board were city officials, 644 N E. 2d at 278, and
one of the corporations considered in 80 Op. Att'y GCen. 129
reserved no positions on its board for city officials. Further

having a board conposed of or appointed by public officials is
not a requirenent for an entity to be subject to open neetings
and public records laws. Rather, it is part of a totality of
circunstances test. Finally, the fact that some Cty officials
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serve as ex officio nenbers of BDADC s board evinces sone degree
of Gty control.

177 The degree of access that the Gty has to BDADC s
information is also inportant in determ ning whether BDADC is a
quasi - gover nnent al cor porati on. The cooperative agreenents
between the City and BDADC allow that Cty representatives my
exam ne BDADC s accounting records. Additionally, the 2004
agreenent provides that BDADC nust submt its annual nanagenent
plan to the GCty.

178 In Rouse, the facts that the Authority was required to
"update the state on a consistent basis" and that the state was
"ensured access to the [Authority's] financial statenents" were
inportant to our determnation that it was a political

corporation. 302 Ws. 2d 358, 9(32. Simlarly, in Buffalo News,

the fact that Buffalo Enterprises had to disclose its annual
budget wei ghed in favor of the determnation that it was subject
to public records laws. 644 N E 2d at 279. Accordingly, insofar
as BDADC nust provide the Gty with access to information, it
resenbl es a governnental corporation.

179 Thus, BDADC resenbles a governnental corporation in
several inportant respects: (1) other than interest incone, its
sole source of funds is public tax dollars, (2) it serves a
public function and has no purely private function, (3) it
appears in its presentation to the public that it is part of the
Cty, (4) the Gty maintains a degree of control over BDADC, and
(5 the Cty has access to BDADC s financial information and
managenent plan. No one of these ways is sufficient to conclude
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t hat BDADC is a quasi-governnental cor porati on. However,
considering themin totality, we determne that BDADC resenbl es
a governnental corporation in function, effect, or status. Thus,
it is a quasi-governnmental corporation within the neaning of
§§ 19.82(1) and 19.32(1).1%°
\Y
180 Having determ ned that BDADC is a quasi-governnenta

corporation does not nean that all of its neetings are
automatically open or that all of its records are imediately
disclosed to the public. There are several ways in which
economcally inportant information could be protected from
di scl osure for the purposes of open neetings and public records
| aws. 7

181 For exanple, 8 19.85(1)(e) allows for closed sessions

regardi ng purchases of public property, investing public funds,

or doing other public business "whenever conpetitive or

16 The dissent at once conplains of the lack of a bright
line rule and the stringency of the test set forth in this
opinion. Dissent, 91Y198-99, 215. It cites to an unadopted
| egi sl ative proposal to define econom c devel opment corporation
as evidence of the need for a bright-line rule. Id., T195. Both
of the bright-line proposals cited by the dissent are nore
stringent than the test set forth here, and both would include
BDADC. 1d., 11196-97. Thus, contrary to the dissent's assertion,
either proposal would dictate the result that BDADC is a quasi-
governmental corporation. See id., 197-98. Moreover, the
apparent need for such proposals is evidence that a bright-Iline
rule is not inherent in the words of the statute.

17 See Sands v. Wiitnall School District for discovery rules
applicable to neetings in closed session pursuant to chapter 19,
W sconsin Statutes. 2008 W 89, = Ws. 2d ,  NWw2d .
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bargaining reasons require a closed session."®

Simlarly,
8§ 19.85(1)(i) allows closed sessions for matters related to the
econoni ¢ adjustment program pursuant to Ws. Stat. § 560.15%
where discussing such nmatters in open session "could adversely
affect the business, its enployees or forner enployees.”" WSs.
St at . 8 19.85(1)(i). Addi tionally, at oral argunment  BDADC
conceded that nuch of its work is done by its executive vice
president, and that infornmal neetings between conpanies and the
executive vice president would not constitute neetings under
§ 19.82(2).2°

82 The public records statutes also contain provisions

which may prevent disclosure of information inportant to

econom ¢ devel opnent. Recognizing the relation between open

8 Wsconsin Stat. § 19.85(1)(e) provides that a closed
session may be hel d:

(e) Deliberating or negotiating the purchasing of
public properties, the investing of public funds, or
conducting other specified public business, whenever
conpetitive or bargaining reasons require a closed
sessi on.

19 Wsconsin Stat. § 560.15 provides for comunities to
assi st busi nesses considering ceasing operations or laying off
enpl oyees in the state.

20 Wsconsin Stat. § 19.82(2) provides in relevant part:

"Meeting" nmeans the convening of nenbers of a
governnmental body for the purpose of exercising the
responsibilities, authority, power or duties del egated
to or vested in the body. If one-half or nore of the
menbers of a governnental body are present, the
meeting is rebuttably presumed to be for the purpose
of exercising the responsibilities, authority, power
or duties delegated to or vested in the body.
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meetings and public records laws, 8 19.35(1)(a) allows that
under sonme circunstances exenptions to open session requirenents
under 8 19.85 can serve as a basis for denying public access to

a record.

The exenptions to the requirenment of a governnental
body to neet in open session under s. 19.85 are
indicative of public policy, but nmay be used as
grounds for denying public access to a record only if
the authority or l|egal custodian under s. 19.33 nakes
a specific denonstration that there is a need to
restrict public access at the tinme that the request to
i nspect or copy the record is made.

Ws. Stat. 8 19.35(1)(a); see Zellner v. Cedarburg Sch. D st.,
2007 W 53, 149, 300 Ws. 2d 290, 731 N.W2d 240.

183 Another inportant consideration is 8 19.36(5), which
allows that authorities "may w thhold access to any record or
portion of a record containing information qualifying as a trade
secret” pursuant to Ws. Stat. 8 134.90(1)(c). "Trade secrets”

are defined as foll ows:

(c) "Trade secret"” neans information, including a
formul a, pattern, conpi | ati on, pr ogr am devi ce,
met hod, technique or process to which all of the

foll ow ng apply:

1. The information derives independent econom c val ue,
actual or potential, from not being generally known
to, and not being readily ascertainable by proper
means by, other persons who can obtain econom c val ue
fromits disclosure or use.

2. The information is the subject of efforts to

maintain its secrecy that are reasonable under the
ci rcumnst ances.
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Ws. Stat. § 134.90(1)(c). **

84 In addition to the express statutory provisions
[imting disclosure under public records law, Wsconsin courts
have recognized other limtations to disclosure, including the
requi renent that the harm to the public from disclosure should
be bal anced against the benefit of disclosure to the public. One
must be bal anced against the other in determning whether to

perm t di scl osure. State ex rel. Youmans V. onens, 28

Ws. 2d 672, 681, 137 N W2d 470 (1965); see also Mlanie R
Swank, The Wsconsin Public Records and OQpen Meetings Handbook

2nd ed., § 4.9.
185 Accordingly, in Linzneyer v. Forcey, 2002 W 84, 254

Ws. 2d 306, 646 N.W2d 811, once this court determ ned that the
open records law applied to a report regarding potential teacher
m sconduct, this court exam ned whether a public policy interest

in keeping the record confidential overcanme the presunption

2L The federal Freedom of Information Act specifically
exenpts "trade secrets and commercial or financial information
obtained from a person and privileged or confidential." 5 U S. C
8§ 552(b)(4)(2007). Several states follow the federal statute and
expressly provide exenptions for comercial and financia
information other than trade secrets. See Theresa M Costonis
What Constitutes Commercial or Financial Information, Exclusive
of Trade Secrets, Exenpt From Di sclosure Under State Freedom of
I nformati on Acts—E&eneral Rules of Construction, 5 AL R 6th
327, 8 2 (2005). The Wsconsin |egislature, however, has
expressly exenpted only trade secrets. The determnation of
whet her information other than trade secrets should be exenpt
from public records disclosures in order to further the policy
of econom c developnent is a question best addressed by the
| egi sl ature.
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favoring disclosure. Id., f11. In so determning, it applied a
bal ancing test "weigh[ing] the public policies not in favor of
rel ease against the strong public policy that public records

should be open for review"™ |Id., 912 (citing Wznicki .

Eri ckson, 202 Ws. 2d 178, 549 N. W2d 699 (1996), and
Newspapers, Inc. v. Breier, 89 Ws. 2d 417, 279 NWw2d 179

(1979)). The court determned that disclosure was favored in
part because the investigation into the msconduct had been
closed and no further proceedings were pending. Thus, releasing
records could not be expected to interfere wth ongoing
proceedi ngs. Id., 939.

186 Likewi se, in Wsconsin Newspress, Inc. v. School Dist.

of Sheboygan Falls, 199 Ws. 2d 768, 546 N.W2d 143 (1996), this

court determned that an inportant factor in determ ning whether
to release a letter to a school district enployee regarding a
disciplinary action was the fact that the disciplinary action
had already taken place. Id. at 788. Thus, the harm that could
result from premature release (creating a false inpression) was
no | onger present. |d.

187 Simlarly, in a case i nvol vi ng di scl osure of
information relating to econom c devel opnent, the balance my
tip in different directions depending on the timng of the
request. Were premature disclosure of records could underm ne
an inportant public policy objective in the context of economc
devel opment, the balance may tip in favor of nondisclosure.

However, when releasing the records could not be expected to
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interfere with ongoing negotiations, the public interest in
di scl osure may outwei gh the public interest in nondisclosure.

188 Al though BDADC argues that its ability to properly

function wll be inpaired if it is determned to be a quasi-
gover nient al cor porati on, we not e t hat ot her econoni ¢
devel opnent corporations appear to function well despite

operating as quasi-governnental organizations. As we discuss
above, in 80 Op. Att'y Gen. 129 the attorney general advised two
econom ¢ devel opnent corporations that they would be considered
guasi - gover nnental corporations under 88 19.82(1) and 19.32(1).
At oral argument, the State indicated that the corporations
considered in that opinion have continued to fulfill their
purpose despite being subject to open neetings and public
records laws. In addition, the Wsconsin Housing and Econom c
Devel opment Authority operates under the express requirenent
that its records are open to the public wth only limted
exception. Ws. Stat. § 234.265.

189 Finally, we enphasi ze t hat not al | econom ¢
devel opnent entities are quasi - gover nnent al cor porations

subject to the open neetings and public records |laws. W have

22 The dissent overstates the consequences of our decision
wth its "sky is falling" discourse. It describes the open
meetings and public records laws as "mnefield[s]," dissent,
1141, and forewarns of doom id., 9127. As noted above, nany
econom ¢ devel opnent entities have been operating successfully
as a part of Ilocal government. Indeed the sky renmins intact
above those conmunities throughout the state.
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determined that BDADC is a quasi-governnental corporation
because it resenbl es a governnental corporation.

190 However, BDADC could be organized differently. BDADC
does not have to receive all of its inconme from public funds and
interest on those funds, its assets do not have to revert to the
Cty in case of dissolution or liquidation, it did not have to
be housed in the Gty nmunicipal building, it did not have to be
included on the Cty website. It does not have to open its
records to the Cty, it does not have to submt its annual
managenent plan to the Cty, it does not have to have City
officials serving as ex officio nenbers of its board, and the
City does not have to be BDADC s only client. These are choices
t hat BDADC has made. 23

191 The determnation that BDADC is a quasi-governnental
corporation subject to open neetings and public records laws is
further supported by the policies of the open neetings and
public records laws. The open neetings statutes are to be
construed "liberally" to achieve the purpose of "conplete
information regarding the affairs of governnment as is conpatible

4

with the conduct of governnental business,"? and the public

22 The dissent states that "the mjority attacks the
legitimacy”" of the desire to engage in economc devel opnent
W t hout being subject to open neetings and public records | aws.
Di ssent, 11127-28. The dissent msstates our position. W
guestion the legitinmacy of doing so via a quasi-governnental
corporation funded exclusively with public noney and interest
thereon and which further resenbles a governnmental corporation
in function, effect, or status as set forth in the text.

24 Ws. Stat. § 19.81 provides in relevant part:
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records statutes are to be "construed in every instance with a

presunption of conplete public access, consistent wth the

conduct of governmental business."?®

192 As we have noted, fostering econom c devel opnent is

also an inportant |legislative directive. W nust "foster the

n 26

grow h and diversification of the econony of the state so that

(1) In recognition of the fact that a representative
government of the Anerican type is dependent upon an
informed electorate, it is declared to be the policy
of this state that the public is entitled to the
fullest and nost conplete information regarding the
affairs of governnment as is conpatible wth the
conduct of governnental business.

(4) This subchapter shall be liberally construed to
achi eve the purposes set forth in this section . :

> Ws. Stat. § 19.31 provides:

In recognition of the fact that a representative
government is dependent upon an inforned electorate,
it is declared to be the public policy of this state
that all persons are entitled to the greatest possible
information regarding the affairs of governnment and
the official acts of those officers and enpl oyees who
represent them Further, providing persons with such
information is declared to be an essential function of
a representative government and an integral part of
the routine duties of officers and enployees whose
responsibility it is to provide such information. To
that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presunption of conplete public
access, consistent wth the conduct of governnental
busi ness. The denial of public access generally is
contrary to the public interest, and only in an
exceptional case may access be deni ed.

6 Ws. Stat. § 560.01(1)(purposes of establishment of
Depart ment of Comrerce).
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Wsconsin is "an attractive place to live and work . 2T

However, for the reasons set forth above, we are not convinced
that determning that BDADC is subject to state open neetings
and public records |laws underm nes this policy.

VI

193 In this declaratory judgnent action the State of
W sconsin seeks a declaration that BDADC i s a quasi-governnent al
corporation and is subject to both the open neetings and public
records laws, and had requested forfeitures against the nenbers
of the board for each violation of the open neetings law. As
noted above, there is no specific request for public records
involved in the current action. The State also seeks an order
voi ding actions taken at past neetings which were not open to
the public and an award of reasonable attorney fees and costs.

194 BDADC contends that if this court decides that it is
subject to open neetings and public records laws, such ruling
shoul d be nmade prospectively only. W agree.

195 As we discuss above, neither this court nor the court
of appeals has previously interpreted the neaning of "quasi-
governnental corporation” within the nmeaning of 88 19.82(1) and
19.32(1). Normally a new rule applies retrospectively. However
applying a new rule to circunstances in which actors reasonably
rely on contrary views may be wunsettling. This court wll

therefore occasionally apply a new rule prospectively to limt

2 Ws. Stat. 8§ 560.08(1)(providing for econonmic and
community devel opment pl anni ng and research prograns).
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such an effect. Harmann v. Hadley, 128 Ws. 2d 371, 377-78, 382

N.W2d 673 (1986).
196 We examne three factors in deciding whether our

determnation is to apply retroactively or prospectively:

(1) whether the decision establishes a new principle
of law, either by overruling clear past precedent on

which litigants may have relied, or by deciding an
issue of first inpression whose resolution was not
clearly f or eshadowed,; (2) whet her retroactive

application would further or retard the operation of
the new rule; and (3) whether retroactive application
coul d produce substantial inequitable results.

Wenke v. Gehl Co., 2004 W 103, 171, 274 Ws. 2d 220, 682 N W2d

405.

197 1In light of these factors, we conclude that the test
for whether an entity 1is a quasi-governnental corporation
subject to open neetings and public records l|laws should apply
prospectively only. First, this is a case of first inpression
and we have established a new standard that was not clearly
f oreshadowed. Second, applying the standard set forth here
retroactively would not advance the rule with respect to open
meetings. As we noted in Buswell, "[t]he public cannot go back
and attend neetings [that violate open neetings |aw] when such
nmeeti ngs have already occurred.” 301 Ws. 2d 178, 148.

198 Mbst inportant in the present case, though, is the
third factor. Applying the approach established in this case
retroactively may produce substanti al i nequitable results.
Exposing BDADC and individual nenbers to forfeitures on the

basis of a reasonable interpretation of the statute where no
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appel late court had yet provided an interpretation is
inequitable here. Additionally, issuing an order voiding any
actions taken at past neetings not open to the public would be
unduly unsettling to the persons and businesses involved with or
relying on the actions.

VI

199 In sum we determne that an entity is a quasi-
governnmental corporation wthin the neaning of Ws. Stat.
88 19.82(1) and 19.32(1) if, based on the totality of
circunstances, it resenbles a governnental corporation in
function, effect, or status. Such a determnation requires a
case-by-case analysis. Considering the facts of this case we
conclude that BDADC is a quasi-governnental corporation subject
to open neetings and public records | aws.

1100 The test for determ ning whether an entity is a quasi-
governnmental corporation applies to both open neetings |aw and
public records law. However, our test is not to be applied to
past violations, that is, for violations prior to the date of
the release of this opinion. Because we today announce a new
test, applying that test to past violations would be inequitable
and unduly unsettling.

1101 W& apply our determ nation prospectively such that the
defendants in the present case are not subject to forfeitures
for past violations of the open neetings |laws and we decline to
void any actions taken at past neetings not open to the public.

Accordingly, we reverse the circuit court and remand to the
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circuit court to address the remaining request for attorney fees
and costs and to enter judgnent consistent with this opinion.

By the Court.—Jhe order of the circuit court is reversed
and the cause is renmanded.

1102 Justice ANNETTE KI NGSLAND ZI EGLER did not participate.
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1103 DAVID T. PROSSER, J. (di ssenting). The mgjority
concludes that the Beaver Dam Area Developnent Corporation
(BDADC) is a "governmental body" within the definition of Ws.
Stat. § 19.82(1) (2005-06),' whose neetings are subject to
Wsconsin's open neetings laws, Ws. Stat. 88 19.83 to 19.98.
It also concludes that BDADC is an "authority"™ wthin the
definition of Ws. Stat. 8§ 19.32(1) that nust conply with the
state's public records |laws, Ws. Stat. 88 19.33 to 19. 39.

1104 Recogni zing the inportance and sensitivity of economc
devel opment in the state, the nmpjority attenpts to aneliorate
its far-reaching decision by affirmng its devotion to econonic
devel opnment and declining to award sone of the relief the State
request ed. See mmjority op., 1193-98. However, the majority
fails to provide realistic guidance on how a non-profit economc
devel opnment corporation can avoid conducting business in the
fishbowl of +the open neetings and public records statutes
Wi t hout severing its cooperative relationship with its municipal
beneficiary and paying for all its economc devel opnent
initiatives wth private noney. For multiple reasons,
respectfully dissent.

| . BACKGROUND

105 In 2004 the State filed a conplaint and anended
conpl ai nt agai nst BDADC seeking declaratory judgnent that BDADC
is a "quasi-governnmental corporation® wthin the statutory

definitions of "governnental body" and "authority" and, thus,

L' Al references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se indicat ed.

1
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subject to Wsconsin's open neetings and public records |aws.
As a result, this case involves BDADC during the tine period
leading up to the filing of the State's conplaint and anmended
conplaint. The circuit court found that BDADC is not a "quasi-
governmental corporation” under either Ws. Stat. 88 19.32(1) or
19.82(1) and deni ed declaratory judgnent.

1106 The followi ng background facts are derived from the
circuit court's findings of fact and are supplenented by facts
in the record.

1107 BDADC is a private, non-profit corporation that was
organi zed under Ws. Stat. ch. 181 on January 31, 1997. The
City of Beaver Dam (City) did not incorporate BDADC, and BDADC

was not created pursuant to any constitution, statute, or

or di nance. The exclusive purpose of BDADC, as stated in its
bylaws, is "to engage in econonmc devel opnent and business
retention within the corporate limts and lands which could

beconme part of the corporate |limts of the Cty of Beaver Dam
and for all lawful purposes incident thereto.” I n conjunction
with this stated purpose, BDADC does not provide services
related to public health or safety to any county or
muni ci pality, including the Gity.

1108 BDADC s Board of Directors (Board) has consisted of as
many as 13 individuals,? 12 of whom have voting powers. These

individuals, all residents of Beaver Dam are selected for their

2 W note that the Board's bylaws provide for 12 directors,
but the record reflects that there were 13 directors serving
during sonme of the pendency of this case. Only 12 BDADC
di rectors have voting rights.
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"know edge of economic developnent and business retention,
cultural, civic, noral, public and other needs of the Beaver Dam

area, and for general representation of varied elenents or

organi zations of the area.” The Board is therefore conprised of
local industrialists, educational |eaders, bankers, business
| eaders, and attorneys. The Board generally neets once each

month over the |unch hour at the private places of enploynent of
Board nenbers. The mayor of Beaver Dam and the chairperson of
Beaver Danmls comrunity devel opnent commttee both serve as ex
officio voting nenbers of the Board. The executive vice
presi dent of the Beaver Dam Area Chanber of Conmmerce serves as a
non-voti ng nenber of the Board.

1109 Board directors are nomnated and elected solely by
exi sting nenbers of the Board. They serve w thout conpensation.
Wen a director's 3-year term expires, the Board elects a
repl acenent . Except for the ex officio directors, a director
may be renoved from office by an affirmative vote of the
majority of the Board. The electors of the Cty are the only
persons who may renove the two ex officio directors. A director
may also resign by filing his or her witten resignation with
the secretary of the Board.

1110 BDADC s bylaws also provide for several officer

positions. The byl aws state:

The officers of [BDADC], except for the Executive Vice
President, shall be elected from anong the Board of

Directors and shall consist of a President, a
Treasurer, a Secretary, and such other Vice-Presidents
as the Board of Directors may choose to elect. An
Executive Vice President shal | be appointed by
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majority vote of the Board of Directors and need not
be a nenber of the Board of Directors.

Under this arrangenment, the Executive Vice President is the only
conpensated, full-tinme enployee of BDADC and manages the day-to-
day operations of the corporation.

111 Since its incorporation, BDADC has had a single paid
enpl oyee. Tr ent Canpbel | (Canpbel 1), former Econom ¢
Devel opment Director of the GCty, was the Executive Vice
President of BDADC from approximtely April 1, 1997, until his
resignation, effective January 1, 2005. The City did not
control Canpbell's day-to-day activities as Executive Vice
President; he served at the pleasure of the Board and did not
have any authority to enter into contracts on BDADC s behalf
The authority to contract for BDADC was reserved with the Board.
While clerical assistance was available from the Cty, Canpbel
did virtually all his own typing, faxing, and e-mailing. He had
his own conputer, which was not connected to a Cty network.
Campbell never consulted with a Gty attorney for |egal advice
regardi ng BDADC business; the Board solicited independent |ega
counsel on an as-needed basis. Campbell left BDADC in early
2005, and neither he nor his replacenent were or are Gty
enpl oyees during their service as Executive Vice President of
BDADC.

112 From its inception until this suit, BDADC |eased an
office fromthe Cty on the |ower |evel of a nunicipal building.
However, the Board did not hold its neetings in nunicipal

bui | di ngs.
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1113 BDADC and the City entered into cooperation agreenents
on April 1, 1997, and January 1, 2004. The 2004 agreenent,
effective through Decenber 31, 2023, replaced the 1997
agreenent, which was originally to last until the end of 2006.
Both agreenents recognized that BDADC was "created for the
purpose of encouraging and stinmulating econom c devel opnent
within the Cty and lands which could becone part of the
corporate limts of the Gity."

1114 The agreenents provided that the Cty would furnish,
upon request, office space, clerical support, copy and fax
machi ne use, telephone use, and postage. In addition, the Cty
was privy to BDADC s accounting records and finances at BDADC s
of fice upon 10 days' prior witten notice. The City also nade
funds raised through Tax Increnment Financing (TIF) districts in
the Cty's Tax Increnent Financing Project Plan available to
BDADC for econonm c devel opnent. TIF funds were granted under
both the 1997 and 2004 agreenents with the caveat that "[s]uch
funds may be subject to program conditions as nay be established
and approved by the Gty at the tinme of approval of the Project

Plan or at the time of contribution of such funds to [ BDADC]."



No. 2006AP662. dtp

1115 BDADC is funded primarily by allocations of the City's

3 and interest on these allocations. The 1997

room tax
cooperation agreenment provided that, under a Gty ordinance, 90
percent of all room tax proceeds would be deposited in an
econonmi ¢ devel opnment  fund. Seventy-five percent of this
econonm ¢ devel opnent fund was to be allocated and disbursed
quarterly to BDADC to "be used to provide econom c incentives

(including related expenses) to encourage businesses to |ocate

and/or expand within the GCty." The 2004 cooperation agreenent

3 A room tax is levied upon those businesses providing
tenporary lodging within the borders of the taxing municipality.
The 1997 cooperation agreenent between BDADC and the City
referenced Ws. Stat. 8 66.75, which provided: "The governing
body of a municipality may enact an ordinance . . . inposing a
tax on the privilege of furnishing, at retail . . . roonms or
| odging to transients by hotel keepers, notel operators and other
persons furnishing acconmodations that are available to the
public[.]" Ws. Stat. 8 66.75(1m (a)(1995-96) (enphasis added).

In effect, transients, not residents, pay the room tax.
The Gty of Beaver Danmis <current room tax ordinance 1is
illustrative:

Pursuant to Ws. Stats. 8§ 66.0615, for the privilege
of furnishing at retail roons or lodging to transients
by hotel keepers, notel operators and other persons
furni shing accommodations that are available to the
public, irrespective of whether nenbership is required
for use of the accommobdations, a tax is inposed upon
the retailers at the rate of five percent of the gross
recei pts for t he | ease or rent al of such
accomodations, roonms or lodging within the city,
effective January 1, 1989.

City of Beaver Dam Wsconsin Minicipal Code § 2-124(b),
avai |l abl e at
http://ww. nuni code. conf Resour ces/ gat eway. asp?pi d=12550&si d=49
(last visited June 27, 2008).
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increased this allocation to 90 percent of the City's econonc
devel opnment fund.

1116 The 1997 and 2004 cooperation agreenents included
several clauses to protect the interests of BDADC and the City.
Both agreenents stated that BDADC was to submt a "nanagenent
pl an® and budget to the City for the succeeding cal endar year.
The managenent plan was to include "a description of the
prograns and activities [BDADC] intends to undertake during the
cal endar year." The agreenents provided for voluntary
termnation by either party upon "gross msconduct” of the
other, or termnation by the City "upon structural change of
[ BDADC] by anmendnent of its Articles of [Incorporation.”
Pursuant to the cooperation agreenents, BDADC was required to
obtain public liability i nsur ance, aut onobi | e l[iability
i nsurance, and enployers liability insurance. The Gty was
entitled to the following ©protections pursuant to the

agreenent s:

| ndemi ty

[ BDADC] shall indemify and hold Gty harnless
from and agai nst any clains, demands, actions, causes
of action, pr oceedi ngs, actions and liabilities,

together with all costs, expenses and disbursenents
(itncluding reasonable attorneys fees and costs)
incurred by the City as a result of the [BDADC]'s acts
or om ssions hereunder.

The agreenents provided that "under no circunstances shall any
al derperson, officer, official, director, nenber or enployee of
the Gty or [BDADC] have any personal liability arising out of

this Cooperation Agreenent, and no party shall seek or claim any
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such personal liability." Nothing in the cooperation agreenents
limted BDADC to having the City as its only client.

1117 Pur suant to BDADC s ori gi nal articles of
i ncorporation, upon voluntary or involuntary dissolution or
liquidation of BDADC, any renmi ning assets, after paynent of its
liabilities, were to be distributed to or for the benefit of
non-profit organizations |ocated in Beaver Dam and used for
econoni ¢ devel opnent and business retention. BDADC s articles
of incorporation were anended on February 25, 1997, to provide
that wupon dissolution any such assets would instead be
transferred to the City.

1118 BDADC cannot bind the Cty to any obligation or
contract. Reconmendati ons or proposals brought to the Cty by
BDADC are considered or acted upon by the City under Wsconsin's
public records and open neetings laws. As a result, the public
is able to nonitor the support provided by the Gty to BDADC, as
well as the work of the BDADC that requires Gty action.

1119 On July 15, 2004, the State filed a conplaint against
BDADC seeking declaratory judgnent that BDADC is a "quasi-
governmental corporation” subject to Wsconsin's open neetings
and public records |aws. The State's conplaint sought a court
order requiring BDADC to conduct its affairs in conpliance wth
such | aws.

1120 On Decenber 20, 2004, the State filed an anended
conplaint that reiterated its initial clainms and added a claim
of relief against individual nenbers of the Board for violating

open neetings and public records |aw by participating in severa

8
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cl osed- sessi on neeti ngs. The State's anended conpl aint sought
forfeitures between $25 and $300 from all nmenbers of the Board
for each violation.

121 In 2005 BDADC negotiated with several businesses to
attract new or expanded devel opnent to the Beaver Dam comunity.
BDADC negotiated, but did not itself sign, a menorandum of
under st andi ng between Wal-Mart Stores East, LP and the City, to
bring a large distribution center to the area. Beaver Dam Mayor
John Hankes signed the agreenent.

1122 On February 2, 2006, the circuit court found that
BDADC is not a "quasi-governnental corporation” as that termis
used in Ws. Stat. 88 19.32(1) and 19.82(1). Accordingly, the
circuit court held that BDADC was not subject to open neetings
and public records | aws. The State's anmended conpl ai nt agai nst
BDADC was di snmissed with prejudice and the State appeal ed.

1123 The court of appeals certified the appeal to this
court pursuant to Ws. Stat. 8 (Rule) 809.61. The court of
appeals asked this court to provide guidance regarding the
meani ng of the term "quasi-governnental corporation,” as it is
used in Ws. Stat. 88 19.32(1) and 19.82(1). The court of
appeal s noted that "any set of factors used to determ ne whether
a corporation is ‘'quasi-governnental' should flow from a
devel oped discussion of legislative intent." The court of
appeal s requested this court to develop a test for determning
whet her a private econom c devel opnent corporation is a "quasi-

governmental corporation” and to apply that test to BDADC
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1. ANALYSI S
1124 1 have four primary concerns wth the majority's
conclusion and analysis. The inportance of these concerns

cannot be appreciated w thout understanding the inpact of the
majority's interpretation of Wsconsin's open neetings and
public records laws on private non-profit econom c devel opnent
cor por at i ons. Consequent |y, my analysis begins wth a
di scussion of these laws.* | will then set forth each of ny four
concerns with the mgjority's conclusion and anal ysi s.
A

1125 W sconsin's open neetings and public records |laws are
founded on the prem se that an inforned electorate will produce
the nost effective representative governnent. Qur legislature
has enacted these statutes to provide for the broadest practical

access to governnent. See Henpel v. Cty of Baraboo, 2005 W

120, 922, 284 Ws. 2d 162, 699 N W2d 551. Decl arati ons of

policy in Ws. Stat. 88 19.31 and 19.81, respectively, proclaim

* The analysis of Wsconsin's open neetings and public
records laws in section A of this dissent is aided by reference
to two conpliance guides published by the Wsconsin Departnent
of Justice in 2007

These conpliance guides are entitled Wsconsin Public
Records Law Ws. Stat. 88 19.31-19. 39, Conpliance Qutline,
August 2007, and W sconsin Open Meetings Law. A Conpliance Quide

(2007). They can be retrieved on the Internet at the follow ng
website addr esses, respectively:
http://ww. doj . state.w .us/ AW/ 20070OMCG- PRQO' 2007_PR_CQut | i ne. pdf

(I ast visited June 27, 2008) ;

http://ww. doj . state.w .us/ AW/ 2007OMCG
PRQO 2007_OWML_Conpl i ance_Qui de. pdf (last visited June 27, 2008).

10
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that the public 1is entitled to "the greatest possible
information®™ and "the fullest and nobst conplete informtion”
regarding the affairs of government. At the sane tinme, however,
these declarations also qualify access to information wth
limting phrases such as "consistent wth the conduct of
governmental business” and "conpatible wth the conduct of
governmental busi ness. " Ws. Stat. 88 19.31, 19.81. Thus,
there is a strong, but not absolute, presunption in favor of
disclosure of information relating to governnent affairs.
Henpel , 284 Ws. 2d 162, 928.

1126 When municipalities directly engage in economc
devel opnent, their activities are subject to relevant open
nmeetings and public records statutes. Accordingly, one notive
for the proliferation of separate econonmic devel opnent
corporations has been a desire to avoid the application of these
| aws. There are sone people who believe that sone facets of
successful econom c devel opnent are not conpatible with the sort
of real-tinme disclosure these | aws require.

1127 The majority attacks the legitimcy of this notivation
when it declares that "we cannot countenance a governnent body
circunventing the legislative directive for an open and
transparent governnment by paying an entity to perform a
governnmental function.™ Majority op., 94. It construes the
statutory term "quasi-governnental corporation” so broadly that
it is likely to close off the option of a non-profit economc
devel opnment corporation that is beyond the reach of these

st at ut es. It will nean little to persons involved in economc

11
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devel opnment to be assured that a mgjority of the Wsconsin
Suprene Court is "cognizant of the realities of economc
devel opnrent and the need, at tinmes, for flexibility and
confidentiality," id., if the majority has nmade that flexibility
and confidentiality nearly inpossible.

1128 Conpliance with Wsconsin's public records and open
neetings laws requires subject entities to establish various
noti ces, pr ocedur es, and pol i ci es. Sati sfying t hese
requirenents will not be easy. The najority tries to soften its
holding by pointing to a few exceptions to open neetings and
public records laws, see mjority op., 91181-87, and by
acknow edging that some circunstances mght require "that the
harm to the public from disclosure should be bal anced agai nst
the benefit of disclosure to the public.™ Majority op., 984.
Nonet hel ess, many of the requirenments that wll |ikely becone
applicable to private econom c devel opnent corporations after
this decision wll «create significant admnistrative burdens
that wll necessitate tinme and substanti al expense, and
conprom se the confidentiality of subject materials.

1129 For exanple, the public records laws require an
i npacted entity (an "authority" under Ws. Stat. 8§ 19.32(1)) to
establish many policies and procedures to grant public access to

nb

"records. "Records"” can include itens |like e-mail nessages and

°® Ws. Stat. § 19.32(2) states:

"Record” nmeans any nmaterial on which witten,
drawn, printed, spoken, visual or electromagnetic
information is recorded or preserved, regardless of
physical form or characteristics, which has been

12
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tel ephone call logs that are created or kept by an "authority”
and are not purely personal.®

1130 Entities subject to public records |aws nust establish

public records policies. An "authority,"” including a "quasi-
governmental corporation,”™ "shall adopt, prom nently display and
make avail able for inspection and copying at its offices . . . a

notice containing a description of its organization and the
established tinmes and places at which" the public may obtain and
access records and the costs thereof. Ws. Stat. § 19.34(1).
This notice nust also "separately identify each position of the
authority that constitutes a local public office or a state

public office.” Id.

created or is being kept by an authority. "Record”
includes, but is not limted to, handwitten, typed or
printed pages, maps, charts, phot ographs, filns,
recordi ngs, tapes (including conputer tapes), conputer
printouts and optical disks. "Record" does not
include drafts, notes, prelimnary conputations and
like materials prepared for the originator's persona

use or prepared by the originator in the nanme of a
person for whom the originator is working; materials
which are purely the personal property of the
custodian and have no relation to his or her office

materials to which access is limted by copyright,
patent or bequest; and published materials in the
possession of an authority other than a public library
which are available for sale, or which are available
for inspection at a public library.

® Access to covered records is broad, but necessarily
limted by considerations of privacy and security. See
Ws. Stat. 8 19.35(1)(am1.-3. (listing exanples of itens to
which the right to inspect, copy, or record a "record" does not

apply) .
13
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131 Entities subject to public records laws nmnust also
establish designated office hours for access to public records.
An authority that naintains regular office hours where records
in the custody of the entity are kept "shall permt access to
the records . . . at all tinmes during those office hours, unless
ot herwi se specifically authorized by |law" § 19.34(2). If no
regul ar office hours are kept, the authority nust either provide
access to the records upon 48 hours witten or oral notice of
intent to inspect or copy a record, or establish a period of at
| east two consecutive hours per week during which access to
records of t he authority is permtted.
Ws. Stat. 8§ 19.34(2)(b)1.-2.

132 In addition to availability requirenments, an authority
must provide facilities "conparable to those wused by its
enpl oyees to inspect, copy and abstract"” the record or records
during established office hours. Ws. Stat. § 19.35(2).
However, an authority is not required to purchase or |ease
phot ocopyi ng or simlar equipnent or provide a separate room for
public use to satisfy this requirenent. 1d.

1133 A custodian of a record subject to public records |aws

nmust respond to a public records request.
Ws. Stat. § 19.35(4). The custodian nust state specific,
reasons for denying a public records request. Gsborn v. Bd. of

Regents of Univ. of Ws. Sys., 2002 W 83, 116, 254 Ws. 2d 266,

647 N W2d 158. This requirenment creates an admnistrative
burden even if access to records is not warranted. The court of

appeal s addressed the requirenents of Ws. Stat. 8§ 19.35(4) in

14
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ECO Inc. v. City of Elkhorn, 2002 W App 302, 259 Ws.2d 276,

655 N. W 2d 510:

Open records |aw nmandates action once a request
is received; Ws. Stat. 8 19.35(4) addresses tinme for
conpliance and states, in relevant part:

(a) Each authority, wupon request for
any record, shall, as soon as practicable
and wi thout delay, either fill the request
or notify the requester of the authority's
determnation to deny the request in whole
or in part and the reasons therefor.
(Enmphasi s added.)

Thus, wunder § 19.35(4)(a), receipt of an open
records request triggers either a duty to respond to
the request or a duty to produce the requested

records. Here, the Cty neither responded to the
April 24, 1996 request nor produced the requested
docunent s. It is incunbent upon the custodian of the

public record who refused the demand of inspection to
"state specifically the reasons for this refusal."”
Hat haway [v. Joint School Dist. No. 1, Cty of Geen
Bay], 116 Ws. 2d [388,] 396[, 342 N.W2d 682 (1984)]
(citation omtted). A custodian's denial of access to
a public record nust be acconpanied by a statenent of
the specific public policy reasons for the refusal.
Chvala v. Bubolz, 204 Ws. 2d 82, 86-87, 552 N w2d
892 (Ct. App. 1996). The Gty did not provide any
response whatsoever and therefore did not conply with
open records | aw.

ECO Inc., 259 Ws. 2d 276, 924.

1134 Even if an authority need not make requested records
avai l able for inspection or copying, it wll still be burdened
with the duty to respond to a request "as soon as practicable
and wthout delay" and to state its reasons for refusal.
Ws. Stat. 8§ 19.35(4)(a). If the request for records is in
witing, a denial or partial denial of access to records nust

also be in witing. Ws. Stat. 8§ 19.35(4)(b). Thus, an
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authority's statutory choices are twofold: conply or deny.

WIMJ, Inc. v. Sullivan, 204 Ws. 2d 452, 457, 555 N W2d 140

(C. App. 1996). "[Clonmpliance at some unidentified time in the
future[] is not authorized by the open records |aw " Id. at
458. If an authority wthholds a record or delays granting

access to a record after a witten request is nmade, a requester
may inmmediately bring a mandanus action asking a court to order
release of the record. Ws. Stat. § 19.37(1);, WM, 204
Ws. 2d at 461. Any authority that "arbitrarily and
capriciously denies or delays response to a request" may expose
itself to punitive damages and a forfeiture of not nore than
$1,000. Ws. Stat. § 19.37(3)-(4).

1135 Wsconsin's open neetings laws create additiona
responsibilities for a "governnental body," including a "quasi-
governmental corporation.” Ws. Stat. § 19.82(1). The two
basic requirenents of the open neetings laws are: (1) public
notice of neetings; and (2) neetings nmust be held in open
session. Ws. Stat. 8§ 19.83(1). The chief presiding officer of
a governnental body or such person's designee nust give notice
of meetings to (1) the public; (2) "those news nedia who have
filed a witten request for such notice;" and (3) "the officia
newspaper designated under [state statute] or, if none exists,
to a news nmedium |likely to give notice in the area.”
Ws. Stat. 8§ 19.84(1)(b).

1136 The statute specifies how public notice nmust be given
The public notice "shall set forth the tine, date, place and

subject matter of the neeting, including that intended for
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consideration at any contenplated closed session, in such form
as is reasonably likely to apprise nenbers of the public and the
news nedia thereof.” Ws. Stat. 8§ 19.84(2). The public notice
of a neeting of a governnmental body nay also provide for a
period of public comment. 1d. Public notice of a neeting of a
governmental body "shall be given at |east 24 hours prior to"
its comencenent "unless for good cause such notice s
i npossi ble or inpractical, in which case shorter notice nmay be
given, but in no case nay the notice be provided less than 2
hours in advance of the neeting.” Ws. Stat. 8§ 19.84(3).
"Separate public notice shall be given for each neeting of a
governmental body at a tinme and date reasonably proximte to the
tinme and date of the neeting." Ws. Stat. § 19.84(4).

1137 The specificity necessary to satisfy the notice

requi renent was recently addressed by this court. See State ex

rel. Buswell v. Tomah Area School Dist., 2007 W 71, 1128-32

301 Ws. 2d 178, 732 N W2d 804 (establishing a three-factor
reasonabl eness test to determne whether subject-matter in a
neet i ng notice was specific enough to satisfy
Ws. Stat. § 19.84). As a result, it may not be satisfactory
for a non-profit economc developnment corporation to |ist
"di scussi on of econom c devel opnent prospects” nonth after nonth
wi t hout identifying the prospects.

1138 The "open session"” requirenent of Ws. Stat. § 19.83
is also a mandate. Al "governnental body" business of any
kind, formal or informal, nust be initiated, discussed and acted

upon in "open session,” unless one of the exenptions set forth
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in Ws. Stat. 8§ 19.85(1) applies. Ws. Stat. § 19.83(1). An
"open session” is defined as "a neeting which is held in a place
reasonably accessible to nenbers of the public and open to all
citizens at all tinmes." Ws. Stat. § 19.82(3).

1139 BDADC s current arrangenment of neeting at the private
busi ness places of Board nenbers over the lunch hour is likely
deficient. The policy of openness favors governnental bodies
holding their neetings in public places, such as a nmunicipal
hall or school, rather than on private prem ses. See 67 Ws.
Op. Att'y Gen. 125, 127 (1978). BDADC made a point of hol ding
its meetings away from the municipal building in which it once
had its office.

140 Qur decision in Sands v. Witnall School D strict,

2008 W 89, = Ws. 2d _, _ Nw2d , this term is
likely to affect any "governnental body" that is authorized by
Ws. Stat. § 19.85(1) to discuss certain business in closed

session. The gist of the Sands decision is that the discussion

in a properly-conducted closed neeting is no longer off limts
to discovery in proper litigation.

1141 In sum conpliance wth t he requi renents of
W sconsin's public records and open neetings laws will be not be
a cakewal k. The requirenents set forth above touch only part of

the regulatory mnefield that many private econom c devel opnent
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corporations will now be forced to travel.’ These requirenents

could place significant adm nistrative and practical burdens on

a non-profit economc devel opnment corporation |ike BDADC that
has only one paid enpl oyee. Responding to requests for access
to records that may be confidential, privileged, or tinme-

sensitive could be a great hindrance to the work product of a
single individual .® Furthernore, the potential expense of |ost
productivity from conplying and taking steps to avoid the
necessity of conplying, and additional costs of |egal counsel to
assure conpliance, could be burdensone.

142 To sum up, open nmeetings and public records
requi renents established by the majority's holding will Ilikely
present burdens and obstacles for many econom c devel opnent
corporations in Wsconsin.

B

1143 Applying the requirenments of the open neetings and
public records laws to a non-profit econonmc devel opnent
corporation wth a single enployee should raise serious
guestions wthout additional analysis. But | have four

addi tional concerns with the najority opinion:

"1t may be nore accurate to observe that nearly all private
econom ¢ devel opnent corporations in Wsconsin should be
prepared to address these new conpliance concerns, as the
majority opinion provides such scant guidance regarding the
definition of "quasi-governnental corporation” as to |eave all
current EDCs naked to conpliance issues.

8 The | aw appears to require a Board nenber to conme over to
the office and work on a public records request if BDADC s
single paid enployee is out of the office on work, vacation, or
illness.
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(1) The nmjority opinion provides virtually no guidance to
the public regarding how to determine whether an entity is a
"quasi -governnental corporation.” The mpjority's use of a
“"totality of circunstances"” test, wthout specifying a list of
factors to be considered or identifying what factors are
critical or dispositive, is extraordinarily unhel pful;

(2) The nmgjority opinion relies on precedents from
Maryl and, New York, and Florida that interpret and apply unique
statutory language in those states. It is a mstake to try to
interpret the neaning of an wundefined statutory term in
Wsconsin based on the interpretation of different ternms in
ot her st ates;

(3) The majority opinion fails to analyze the statutory
and legislative history behind the legislature's choice of the
term "quasi-governnent al cor poration” in a serious and
convi nci ng manner; and

(4) The majority opinion msapplies the law to the facts
even under the "test" it has chosen, and relies upon irrelevant
facts that occurred after the filing of this suit.

1. Gui dance

144 This case involves a pure question of statutory
i nterpretati on—nanely, determining the nmeaning of "quasi-
governmental corporation"—so that certain private entities wll
know whether their actions are subject to Wsconsin's open
nmeetings and public records | aws. It is deeply troubling that
the majority opinion offers no clear test, no determnative

factor (or even a set of enunerated factors), for interested
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parties and courts to apply to determ ne whether a particular
entity is a "quasi-governnental corporation.” | nstead, the
majority advises that "[i]f an entity does not want to be
subject to the open neetings and public records laws, then it
should change the circunstances under which it operates.”
Majority op., 17. This phantom guidance is bound to have a
chilling effect on entities who seek lawfully to avoid the

constraining requirenents of these statutes.®

145 The mmjority opinion <clains to recognize "the
need . . . for flexibility and confidentiality" in the conduct
of municipal economc developnent initiatives. Majority op.
14. However, it does not provide crucial guidance required by

those engaged in the developnent, managenent, and day-to-day
operation of entities created to serve such policy goals.
Instead, the mpjority cryptically sets forth only "sone of the
factors to be examned in determ ning what constitutes a 'quasi-
governmental corporation' subject to open neetings and public
records laws,"” majority op., 918 (enphasis added), |eaving no
usable test with which one mght determne what is neant by this

termin Ws. Stat. 88 19.32(1) and 19.82(1).

® The mmjority seeks to justify its "totality of the
ci rcunstances” test by pointing to four of this witer's
decisions in which a "totality of the circunstances" test was
enployed in «constitutional determnations in crimnal |aw
Majority op., 946 n.1l. The test for determning "reasonable
suspicion” to nake a Terry stop or "probable cause" to conduct a
search strikes this witer as different fromthe proper test for
determining when unconpensated <citizens seeking to pronote
econom ¢ developnment in their comunity nust conply with open
nmeetings and public records laws or face prosecution by the
State of W sconsin.
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146 Although it mght be easier to ask the legislature to
clarify t he scope and nmeani ng of "quasi - gover nnment a
corporation,” this course is not available in the instant
[itigation. Hence, it is our duty to make our best judgnment of
what the term neans. The mpjority's answer fosters uncertainty
by enmpowering judges to inpose penalties on people, on a case-
by-case basis, wth wvirtually no guidance of who wll get
whacked.

1147 The majority was given options, and it has attenpted
to neld different tests together to reach a desired outcone.
The briefs of the parties and amci set forth several choices to
give neaning to "quasi-governnental corporation.” Two prinmary
options (based on fornmal Attorney General opinions) were
suggest ed. A third vaguer option (based on a noted treatise)

was al so submitted, and the majority seens at |east partially to

embrace it.?° See majority op., 919, 35 79 (discussing
"function, effect, or status"). In essence, however, the
majority chose "none of the above.” Any of the suggested

options would be preferable to the mgjority's open-ended, non-
specific "test": "In sum we determne that an entity is a
guasi - governnental corporation within the neaning of Ws. Stat.

88 19.82(1) and 19.32(1) if, based on the totality of

10 The maj ority opi ni on recogni zes t hat foreign
jurisdictions and scholars have suggested enunerated nmulti-
factor tests to determ ne whether entities are subject to open
nmeetings and public records | aws. See mgjority op., 963 n.14.
The nmgjority inexplicably chooses to I|eave Wsconsin |aw
confused while recognizing that scholars and other jurisdictions
establish enunerated guidelines to aid practitioners.
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ci rcunst ances, it resenbles a governnental corporation.”
Majority op., 199. This "test" requires the public to traverse
dense fog wi thout any fog lines.

1148 One option the mnmpjority could have selected would
[imt "quasi - gover nirent al corporations” to those entities
created expressly by governnent under statutory authority. A
1977 Attorney General opinion discussing whether the Palnyra
Vol unteer Fire Departnment was subject to the open neetings |aw
interpreted Ws. Stat. 8§ 19.82(1) and concluded that "[e]ven
t hough a corporation may serve sone public purpose, it is not a
‘governnental or quasi-governnental corporation' under [Ws.

Stat. § 19.82(1)] wunless it also is created directly by the

Legislature or by some governnental body pursuant to specific

statutory authorization or direction.” 66 Ws. Op. Att'y GCen.

113, 115 (1977) (enphasis added). The Attorney General opined
that the volunteer fire departnment in question did not neet the
definition in Ws. Stat. 8§ 19.82(1) because it was not created
directly by the legislature or another governnental body. Id.
at 114-15.

1149 The "created-directly-by-governnent” test my be too
easy to skirt, but it is clear. BDADC could not be classified
as a quasi-governnmental corporation if this test were appli ed.

1150 The second potential option conmes froma 1991 Attorney
General opinion, 80 Ws. Op. Att'y Gen. 129 (1991). The
majority opinion tries to utilize this opinion, but it fails to

explicitly enunerate the factors that are inportant or worthy of
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consi derati on. By enbracing an open-ended "totality" test, the
maj ority aggravates the anbiguity in the 1991 opi nion.

1151 The 1991 Attorney Ceneral opinion focused on several
factors to determine whether two private corporations resenbled
a governnental corporation enough to be a "quasi-governnental
corporation.”" 1d. at 136. It favored an analysis on a "case by
case basis, in light of all the relevant circunstances.” I1d.
The opinion was candid "that adopting a fact-based test to
determine whether a corporation is a 'quasi-governnental
corporation' . . . creates somne uncertainty as to t he
applicability of the open neetings law in particular cases.”
ld. at 137.

152 Using the 1991 opinion, the Wsconsin Departnment of
Justice (DQJ) subsequently conpiled the follow ng non-exclusive

list of six factors:

(1) whether the corporation serves a public purpose;
(2) the extent to which the corporation receives
public funding for its operation; (3) whether the
byl aws of the corporation either reserve positions on
the board of directors for governnent officials or
enpl oyees, or give a governnent actor the power to
appoint governnment officials and enployees to the
board of directors; (4) whether the governnment in fact
appoi nted governnment enployees or officials to the

corporation’s board of di rectors; (5) whet her
government enployees served as officers of the
cor porati on; and (6) the extent to which the

corporation was housed in governnent offices, used
governnment equi pnmrent and was staffed by governnent
enpl oyees.

W sconsin Open Meetings Law. A Conpliance Guide (2007) 4 (citing

80 Ws. Op. Att'y Gen. 129, 136 (1991)), available at
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http://ww. doj . state.w .us/ AW/ 2007OMCG

PRQO 2007_OML_Conpl i ance_QGui de. pdf (last visited June 27, 2008).
153 It should be noted that the DQJ |ist does not include

the factor that was dispositive in the 1977 opinion: nanely, the

1 Moreover, it begins with

corporation's creation by governnent.?!
the elusive question "whether the corporation serves a public
purpose,” a question that could be debated at length in a class
on political philosophy.

1154 The State's brief recognizes that the 1991 Attorney
General opinion is "not free from anbiguity" and that "the
mul titude of factors applied nmake it cunbersone as the basis for
a general standard that yields a predictable result.” Thi s
evaluation of the 1991 Attorney General opinion is consistent
with the DQJ's prior conmentary on the guidance in that opinion.
In 1996 the DQJ's open neetings conpliance guide stated, wth
regard to 80 Ws. Op. Att'y Gen. 129 (1991): "There is no clear-
cut test for determning whether a particular corporation

resenbles a governnental corporation closely enough to be

consi dered 'quasi-governnmental.'" Wsconsin Open Meetings Law

1 The Il anguage in the open neetings |aw—with respect to a
"quasi -governnmental corporation"—~has not changed since 1976.
The "quasi-governnental corporation” I|anguage in the public
records statute has been in place since 1981. The
interpretation of this |anguage keeps evol ving, however, so that
the dispositive factor in the 1977 Attorney GCeneral opinion no
| onger even appears on the Departnent of Justice's list of
factors to be consi dered.
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A Conpliance Guide (1996) 2.'2 It is ironic that the 1996 DQJ

open neetings |aw conpliance gui de—a guide that sonmeone in the
position of or gani zi ng a private, non- profit econoni ¢
devel opnent corporation in early 1997 m ght reference—eoncl uded
that there was "no clear-cut test”" to determne whether a
parti cul ar entity was subject to Wsconsin freedom of
information | aws.

1155 The 1991 Attorney GCeneral opinion dealt wth two
private corporations whose boards, enployees, and day-to-day
operations were effectively controlled by the City of MIwaukee.
Thus, the result of the opinion is understandable. However, the
analysis is nurky, and is based far nore on policy than
| egi slative intent.

1156 The third option presented to define "quasi-
gover nient al corporation” is that found in 1 MQillin,

Muni ci pal Corporations 8§ 2.13 (3d rev. 1999). The MQillin

treati se discusses "quasi-public corporations,” which could be
viewed as simlar, although not identical, to quasi-governnental
corporations. 1d. The 1991 Attorney General opinion quoted the
1990 version of the McQillin treatise: "The term 'quasi-public
[or quasi-governnental] corporation' is not per se public or

gover nnent al . On its face, the term connotes that it is not a

12 The Department of Justice's 2003 open nmeetings |aw
conpliance guide included this sane |anguage, which has been
removed from its 2007 guide during the pendency of this
litigation. Conmpare Wsconsin Open Meetings Law. A Conpli ance
Quide (2003) 3, with Wsconsin OQpen Meetings Law. A Conpliance
Gui de (2007) 3-4.
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public corporation but a private one. But 'quasi' indicates
that the private corporation has sone resenblance to a public
corporation in function, effect or status.” 80 Ws. Op. Att'y

Gen. at 135 (quoting MQillin, Minicipal Corporations § 2.13

(3rd ed. rev. 1987 & Supp. 1990)).

1157 The "function, effect or status" test in MQllin
presents an enunerated list of three factors to consider to
determ ne whether an entity is a quasi-governnental corporation
subject to open neetings and public records |aws. These three
factors, although rather vague, present a clearer starting point
than the “"totality of ci rcunst ances” and "resenbles a
governmental corporation” standards provided by the nmjority.
Majority op., 9199. However, the "function, effect or status”
test is easily manipul ated based on what one characterizes as a
governnmental function, an entity's effect, or an entity's
st at us.

1158 | disagree with the majority's conclusion that BDADC
is a "quasi-governnmental corporation” for purposes of Wsconsin
open neetings and public records | aws. However, the majority's
conclusion is less troubling than the lasting negative inpact of
the inprecision in the majority's holding. Had the mjority
chosen to enunerate specific factors to direct the public,
today's decision mght contain some redeenm ng value as a guide.
In my view, it does not.

2. Forei gn Precedents
1159 The majority's reliance on foreign precedents for

gui dance may be creative, but it is fundanentally unsound. The
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case before this court involves the interpretation of Wsconsin
st at ut es. The term "quasi-governnental corporation”™ is not
found in the Maryland, New York, or Florida cases cited by the
maj ority. The majority tacitly recognizes its leap of logic,?*
but still plows through a result-oriented analysis, disregarding
the | anguage of these states' open neetings and public records
| aws. The nmpjority treats the interpretation of out-of-state
statutes by out-of-state courts as if we were collectively
devel opi ng the common | aw of freedom of information.

1160 City of Baltinore Devel opnent Corporation v. Carnel

Realty Associates, 910 A 2d 406 (M. 2006), involved two

guestions of statutory interpretation: (1) whether the Gty of
Bal ti more Devel opnent Corporation (BDC) was a "public body"
within the neaning of Maryland's Open Meetings Act (M. Code
Ann., State CGov't 88 10-501—20-512 (LexisNexis 2004); and (2)
whether the BDC was an "instrunentality" of the Cty of
Bal ti more for purposes of Maryland's Public Information Act (M.
Code Ann., State Gov't 88 10-601—20-628 (LexisNexis 2004)).
Carnel Realty, 910 A 2d at 410.

1161 The Maryland Court of Appeals found that BDC perfornmed
many purely public functions and was inextricably linked to the
Cty of Baltinore. 1d. at 424-25. BDC s byl aws gave the mayor

of Baltinore the power to appoint or nom nate menbers of BDC s

13 *Although the determination of whether an entity is
subject to open neetings and public records |aws depends on the
respective statutory |anguage of each state, the interpretations
rendered by courts in other jurisdictions are instructive.”
Majority op., 150.
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board of directors, renove nenbers of the board, including the
Chairman of the Board, and to appoint directors when positions
on the board were vacated. Ild. at 422, 425. BDC could
i npl enent, oversee, and encourage public and private devel opnent
and rehabilitation projects to increase the city's tax base.
Id. at 424, BDC was tasked wth the attraction of new
busi nesses, retention of exi sting busi nesses, and t he
stinmulation and encouragenent of growh and expansion of
comer ci al of fice uses, manuf act uri ng, war ehousi ng,
di stribution, research, and devel opnent. Id. at 425. | f BDC
ceased to exist, tangible property purchased with funds attached
to that contract would revert to the city. I1d. Over 80 percent
of BDC s budget was provided by the city. 1d.

1162 The Maryland Court of Appeals set forth its analysis
under the heading "Statutory Interpretation.”" Id. at 417. In
Maryl and, a "public body" is subject to notice provisions of the
Open Meetings Act. See id. at 419-20; M. Code Ann., State
Gov't 8 10-501(c) (LexisNexis 2004). "Public body" is defined
in the Maryl and Code. !

4 "public body" in the Maryland Code neans an entity that:
"(i) consists of at least 2 individuals” and "(ii) is created
by: 1. the Miryland Constitution; 2. a State statute; 3. a
county charter; 4. an ordinance; 5. a rule, resolution, or
byl aw;, 6. an executive order of the Governor; or 7. an executive
order of the <chief executive authority of a political
subdivision of the State.” Mil. Code Ann., State CGov't § 10-
502(h) (1) (LexisNexis 2004).
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1163 In interpreting and applying the defined term "public

body" to BDC, the Maryland Court of Appeals concluded that M.
Code Ann., State Gov't 8§ 10-502(h)(2) introduced a new concept
and was an alternative to 8 10-502(h)(1) because it set forth a
different set of public bodies from those described in § 10-

502(h)(1). Carnel Realty, 910 A 2d at 420. The court further

explained that if 8§ 10-502(h)(2) had been a subsidiary clause
it would have been designated as "8 10-502(h)(1) . . . (iii)."
Id. The court further held that because there was no evidence
that BDC was created by a specific act or order under § 10-
502(h)(1), the court would have to consider whether BDC fell
under § 10-502(h)(2). 1d. at 421.

1164 The court held that BDC was a public body under § 10-
502(h)(2) because the parties did not dispute that BDC s byl aws
required it to be a multimenber board, that its board of
directors consisted of at least two individuals not enployed by

the city, and that the board was nom nated or appointed by the

mayor . Carnel Realty, 910 A 2d at 421. The court concl uded

"Public body" includes: “(i) any nultinmenber Dboard,
comm ssion, or conmmttee appointed by the Governor or the chief
executive authority of a political subdivision of the State, or
appointed by an official who is subject to the policy direction
of the Governor or chief executive authority of the politica
subdivision, if the entity includes in its nmenbership at |east 2
individuals not enployed by the State or the political
subdivision; and (ii) the Maryland School for the Blind." M.
Code Ann., State Gov't 8§ 10-502(h)(2) (LexisNexis 2004).

The Maryland Code also excludes certain entities from the
definition of "public body." M. Ann. Code., State Gov't § 10-
502(h)(3) (LexisNexis 2004) (excluding, for exanple, "any single
menber entity" and "any grand jury.").
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that since there were no purely private functions of the BDC, it
was consistent with the intent of the Maryland Open Meetings Act
that the deliberations of the BDC be open to the public. 1d. at
425.

1165 The nmmjority characterizes the Maryland Court of
Appeal s' analysis as applying a "totality of the circunstances”
approach to the defined term "public body."™ Mjority op., f54.
This is not accurate. The Maryland court instead interpreted a
defined statutory term to ascertain whether BDC was subject to
Maryl and's open neetings laws pursuant to that definition.

Carnel Realty, 910 A 2d at 419-25. The analysis of a defined

statutory term ("public body") in Maryland is not much use to
interpretation of an undefined statutory term ("quasi-
governmental corporation”) in two Wsconsin statutes.

1166 The Maryland Court of Appeals next turned to the
second question present ed, namely  whet her BDC was an
"instrumentality"” for purposes of Maryland' s Public Information
Act. Id. at 425-26. In Maryland, a "public record"” is subject
to the state's public records |aws. See id. at 426; M. Code
Ann., State CGov't 8 10-611(g)(1)(i) (LexisNexis 2004). "Public
record" is a defined term and neans "the original or any copy of
any docunmentary material that: (i) is made by a wunit or
instrunentality of the State government or of a political
subdivision or received by the wunit or instrunentality in

connection with the transaction of public business.” 1d., § 10-

611(9) (1) (i).
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1167 The WMaryland Court of Appeals held that BDC was an
"instrumentality" of the city. Carnel Realty, 910 A 2d at 426.

The court stressed that the holding was consistent with the
purpose of the Maryland Public Information Act and with the
Maryl and General Assenbly’s intent when it enacted the act. |I|d.
The court |ooked to a standard dictionary for the definition of
"instrumentality” and noted that "[i]nstrumentality is defined
as 'the quality or state of being instrunmental' and instrunental
is defined as 'serving as a neans, agent, or tool.'" |d. at 427

(quoting Merriam Webster's Collegiate D ctionary 607 (10th ed.

1998)). The court also examned a nunber of BDC s
characteristics to conclude it was an "instrunentality,”

i ncludi ng the foll ow ng:

The BDC s Board of Directors, to include the Chairnmn
of the Board, are nom nated or appointed by the Mayor
of Baltinore; he has the power to renove nenbers of
the Board before their four year terns are up; t he
Mayor also has the power to fill wvacancies; t he
City's Comm ssioner of the Departnent of Housing and
Community Developnent and the Cty's Director of
Fi nance are permanent nenbers of the Board,; t he BDC
receives a substantial portion of its budget from the
City; the BDC has a tax exenpt status wunder the
| nt er nal Revenue Code; pursuant to the GCity's
contract with the BDC, if it should cease to exist,
the City would control the disposition of the BDC s

asset s; BDC is also authorized to prepare and adopt
Urban Renewal Plans, Unit Developnent, Industrial
Retention Zones, and Free Enterprise Zones which are
traditionally governnental functions. W also note
that the City Solicitor represented the BDC in this
matter.

Carnel Realty, 910 A 2d at 428 (footnotes omtted).

1168 The statutory interpretation problem in the instant

case is simlar to the problem faced by the Miryland Court of
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Appeals in interpreting the undefined term "instrunentality."
Hence, the nmajority opinion turns to sone of the sanme nethods to
construe "quasi-governnental corporation,” such as wusing the
di ctionary. See mmjority op., 132 However, the mgjority's
description of the Maryland case blends the Maryland court's
separate anal yses of defined and undefined statutory ternms into
an evaluation of the "totality of circunmstances.” See majority

op., 954. This allows the mpjority to anal ogize Carnel Realty

to the instant case. Majority op., 1166, 68, 72.

1169 Buffalo News, Inc. v. Buffalo Enterprise Devel opnent

Corp., 644 NE. 2d 277 (NY. 1994), involved the question of
whet her the Buffalo Enterprise Devel opnment Corporation (BEDC), a
non-profit corporation admnistering government |oan prograns,
was an "agency" wthin the neaning of New York's Freedom of
I nformation Law (FOL). Id. at 278. "Agency" was defined by
statute as "any state or nmunicipal departnent, board, bureau,
di vi si on, conmmi ssi on, comittee, public authority, public

corporation, council, office or other governnental entity

perform ng a governnental or proprietary function for the state
or any one or nore nunicipalities thereof, except the judiciary
or the state legislature.” N.Y. Pub. Of. Law 8§ 86, subd. 3
(McKi nney 1990) (enphasi s added).

1170 The New York Court of Appeals concluded that BEDC was
an "agency" wunder FOL, constituting a "governnental entity."

Buffalo News, 644 N E.2d at 279-80. BEDC s stated purposes were

"to relieve and reduce unenploynent, to pronote and to provide

for additional and maxi num enploynment . . . [to] encourag[e] [ ]
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developnment . . . in the comunity . . . and to Ilessen the
burdens of governnent and to act in the public interest.” 1d.
at 278 (brackets in original). The court observed that BEDC s
pur poses were undeni ably governnental. Id. at 279. BEDC was

"created exclusively by and for the Cty of Buffalo to attract

investment and stinulate growh in Buffalo's downtown and
nei ghborhoods. . . . Mreover, the BEDC describes itself in its
financial reports and public brochure as an 'agent' of the City
of Buffalo.” 1d. (enphasis added).

171 The New York statute's definition of "agency" included
a "governnmental entity," not a quasi-governnental entity. N. Y.

Pub. Of. Law 8 86, subd. 3 (MKinney 1990). The Buffal o News

court held that BEDC was, in effect, an arm of government. See

Buffalo News, 644 N E.2d at 279. By avoi ding any discussion of

the statute at play in Buffalo News, the majority here buries

this crucial distinction. See nmgjority op., 91755-56. BEDC was

viewed as a governnental entity, not sonmething resenbling a

governmental entity. Conpare Buffalo News, 644 N E 2d at 279

wth mjority op., 9163. Furthernmore, the New York court's
decision was premsed upon its determnation that BEDC was
"created exclusively by and for the Cty of Buffalo.” Buffal o
News, 644 N. E.2d at 279. The City of Beaver Dam did not create
BDADC.

1172 Finally, the majority discusses News and Sun-Senti nel

Co. v. Schwab, Twitty & Hanser Architectural Goup, Inc., 596

So. 2d 1029 (Fla. 1992), which involved the follow ng question:

"Does a corporation act on behalf of a public agency when hired
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by a county to perform professional architectural services for
the construction of a school so as to be subject to the
provi sions of Chapter 119 of the Florida Statutes?” ld. at

1030. "Agency" is defined broadly in the Florida Statutes:

"Agency" means any state, county, district, authority,
or nmunicipal officer, department, division, board,

bur eau, conmi ssi on, or ot her Separate unit of
government created or established by |aw and any ot her
public or private agency, person, part ner shi p,

corporation, or business entity acting on behalf of
any public agency.

Fla. Stat. Ann. § 119.011(2) (West 1989) (enphasis added). '

173 In News and Sun-Sentinel, an architectural firm

Schwab, Twitty & Hanser Architectural Goup, Inc., a private
cor porati on, contracted wth a school board to provide
architectural services in relation to the construction of schoo

building facilities. News and Sun-Sentinel, 596 So. 2d at 1030.

A reporter, pursuant to Florida Statutes ch. 119, requested that
he be allowed to inspect the files in the corporation's
possession related to the projects. Id. The firm refused and
argued that it was not an agency as set forth in Fla. Stat. 8§

119.011(2). Id.

15 The Tennessee Suprene Court has observed that Florida's
public records disclosure schene should be distinguished from
other jurisdictions because "the ternms of its public records
statute explicitly extend to private entities '"acting on behalf
of a[ny] public agency.'" Menphis Publ'g Co., v. Cherokee
Children & Famly Servs., Inc., 87 S.W3d 67, 78 n.12 (Tenn.
2002)(citing News and Sun-Sentinel Co. v. Schwab, Twtty &
Hanser Architectural Goup, Inc., 596 So. 2d 1029, 1031 (Fla
1992) (quoting Fla. Stat. § 119.011(2))).
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1174 In siding with the architectural firm the Florida
Suprene Court noted that courts interpreting "agency" under Fla.
Stat. § 119.011(2) meke a determ nation based on the "totality
of the factors.™ Id. at 1031 (citations omtted). The court
provided a non-exclusive |ist of factors considered in its
anal ysis.'® The court enphasized the fact that the term "agency"
is defined broadly under Florida’ s Public Records Act to include
private entities "acting on behalf of any public agency." Id.
(quoting Fla. Stat. § 119.011(2)). The court concluded that,
after reviewing the totality of the factors, the firm was not
acting on behalf of a public agency so as to fall under Chapter
119's definition of "agency." 1d. at 1033.

1175 Unlike Florida's public records laws, Wsconsin's

public records laws do not extend to private entities acting "on

behalf of a public agency.” Conpare Fla. Stat. § 119.011(2)

6 These factors were:

(1) the level of public funding; (2) comm ngling of
funds; (3) whether the activity was conducted on
publicly owned property; (4) whet her services
contracted for are an integral part of the public
agency's chosen decision-nmaking process; (5) whether
the private entity 1is performng a governnenta
function or a function which the public agency
ot herwise would perform (6) the extent of the public
agency's involvenent with, regulation of, or control
over the private entity; (7) whether the private
entity was created by the public agency; (8) whether
the public agency has a substantial financial interest
in the private entity; and (9) for [whose] benefit the
private entity is functioning.

News and Sun- Senti nel Co. V. Schwab, Twtty & Hanser
Architectural Goup, Inc., 596 So. 2d 1029, 1031 (Fla. 1992)
(citations omtted).
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with Ws. Stat. § 19.32(1). Therefore, it is difficult to
swal low the nmpjority's extension of the analysis in News and

Sun-Sentinel to distinguish the case at hand. Majority op., 166

("Moreover, unlike the architecture firm in News and Sun-

Sentinel, 596 So. 2d 1029, BDADC received tax noney in order to
provi de public service, not nmerely to receive conpensation.").

1176 The majority's analysis of +the foreign precedents
di scussed above eschews discussion of the wunique statutory
| anguage anal yzed by courts in Maryland, New York, and Florida
to determne whether these states' public records and open
neetings laws applied to a particular entity. I nstead of
di scussing the real statutory issues in these precedents, the
majority instead draws broad conclusions regarding these cases
to suit its result-oriented approach.'” The majority's analysis
of these foreign precedents is not a satisfactory technique for
interpreting differently worded W sconsin stat utes.
3. Statutory Hi story, Legislative History, Intent

1177 The court of appeals' certification to this court
indicated a problem with the nethodology of the 1991 Attorney
General opi nion. It stated that the 1991 opinion "does not

address the legislative intent behind the inclusion of 'quasi-

17 See, e.g., mpjority op., 766 ("Wth respect to finances,
BDADC is akin to the devel opnent corporation subject to open
nmeetings and public records laws in Carnel Realty, and akin to
the developnment corporation considered in Buffalo News.");
majority op., T74 ("In this respect BDADC is simlar to the
corporation in Buffalo News, which stated in its public
brochures and financial statenents that it was an agent of a

city.").
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governmental ' corporations in the scope of the open neetings and
public records |aws." Unfortunately, this problem essentially
persists in the majority opinion, even after the court of
appeals' plea to this court that "any set of factors used to
determ ne whether a corporation is 'quasi-governnental' should
flow from a developed discussion of legislative intent.”

(Enphasi s added. ) ®

1178 Because key terns in the statutes are not defined and
are capable of being understood by reasonably well-inforned
persons in different senses, a court interpreting these terns
needs to enploy all the tools of statutory interpretation.

1179 The analysis should begin with the text in the
sections enbodying the term "quasi-governnental corporation.”

1180 For exanple, Ws. Stat. 8§ 19.32(1) reads:

"Aut hority" nmeans any of the follow ng having custody
of a record: a state or local office, elected

of ficial, agency, board, conmi ssi on, comm ttee,
council, department or public body corporate and
politic created by constitution, |aw, ordinance, rule
or order; a governnental or guasi - gover nnent al

corporation except for the Bradley center sports and
entertai nment corporation; a |local exposition district
under subch. 11 of ch. 229; a famly care district
under s. 46.2895; any court of law, the assenbly or
senate; a nonprofit corporation which receives nore
than 50% of its funds froma county or a nunicipality,

18 The Court of Appeals of Maryland recently addressed its
duty under simlar circunstances: "In sonme cases, the statutory
text reveals anbiguity, and then the job of this Court is to
resolve that ambiguity in light of the legislative intent, using
all the resources and tools of statutory construction at our
di sposal . " Cty of Baltinore Dev. Corp. v. Carnel Realty
Assocs., 910 A 2d 406, 418 (M. 2006) (quoting Chow v. State,
903 A. 2d 388, 395 (M. 2006)).
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as defined in s. 59.001(3), and which provides
services related to public health or safety to the
county or muni ci pality; a nonprofit corporation
operating the dynpic ice training center under s.
42.11(3); or a formally constituted subunit of any of
t he foregoing.

1181 There is a comon characteristic to nobst of the
entities listed in the definition of "Authority": they are
i ndi sputably governnment entities, including elected officials,
or they are entities "created by constitution, |aw, ordinance,
rule or order." 1d. Local exposition districts are authorized
by statute and created by a sponsoring nunicipality. Ws. Stat.
§ 229.42. Fam |y care districts are authorized by statute and
created by a county board. Ws. Stat. 8§ 46.2895(1). By
contrast, BDADC is not a local office or |ocal agency or public
body corporate and politic created by a governnent entity.

71182 BDADC is a non-profit corporation. The 1 egislature
applied the public records law to "a nonprofit corporation which

receives nmore than 50% of its funds from a county or a

municipality . . . and which provides services related to public
health or safety to the county or nunicipality.” Ws. Stat.
§ 19.32(1) (enphasis added). BDADC is not covered by this

| anguage. The legislature went out of its way to reach another
non-profit corporation: the non-profit corporation operating the
A ynpic ice training center. But BDADC is obviously not covered
by that provision either.

1183 There is a famliar canon of statutory construction
that the enuneration or expression of certain things inplies the

exclusion of other things. See C A K v. State, 154 Ws. 2d 612,

621, 453 N.W2d 897 (1990). Wiile this canon is not infallible,
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it my be used "as a nmeans of discovering legislative intent."

State ex rel. Sielen v. Cr. Q. for MIlwaukee County, 176

Ws. 2d 101, 112, 499 N W2d 657 (1993). Inplicit in the
majority opinion is the principle that an entity's status as a
non-profit corporation, even when the corporation is not created
by governnent, does not exenpt the corporation from public
records | aw. The majority has failed to denonstrate that the
| egislature intended this result.

1184 The only phrase left in the definition of "authority”
is "a governnmental or quasi-governnental corporation except for
the Bradley center sports and entertai nnent corporation.” Ws.
St at . § 19.32(1). Reference to the Bradley Center is
significant. The Bradley Center corporation is "a public body
corporate and politic.” It is the subject of an entire chapter
of the Wsconsin Statutes. See Ws. Stat. ch. 232. It was
aut hori zed by the | egislature.

1185 Admttedly, the Bradley Center corporation is a non-
profit corporation, Ws. Stat. 8§ 232.03(1), but six of its nine
board nenbers are appointed by the governor, Ws. Stat.
§ 232.03(2)(a), inmplying a significant degree of state influence
on the Bradley Center's statutorily defined m ssion.

1186 The phrase "a governnental or quasi -governnent a
corporation” has legislative history. W sconsin's current open
nmeetings |laws have their origin in the Anti-Secrecy Law of 1959.

See ch. 289, Laws of 1959, creating Ws. Stat. 8§ 14.90.
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1187 Wsconsin Stat. 8 14.90 (1959) reads in part:

Open neetings of governnental bodies. (1) In
recognition of the fact t hat a representative
governnent of the Anerican type is dependent upon an
informed electorate, it is declared to be the policy
of the state that the public is entitled to the
fullest and nost conplete information regarding the
affairs of government as is conpatible wth the
conduct of governnental affairs and the transaction of
gover nment al busi ness.

(2) To inplement and insure the public policy
herein expressed, all neetings of all state and |oca
gover ni ng and adm ni strative bodi es, boar ds,
comi ssi ons, comittees and agenci es, i ncl udi ng
muni ci pal and quasi-nunicipal corporations, unless
ot herwi se expressly provided by law, shall be publicly
held and open to all citizens at all tines, except as
herei nafter provided. No formal action of any kind
shall be introduced, deliberated upon or adopted at
any closed executive session or closed neeting of any
such body. (Enphasis added.)

1188 Wsconsin Stat. 8§ 14.90 was anended and renunbered in
1969 to Ws. Stat. 8§ 66.77. 8 62, ch. 276, Laws of 1969. The
"muni ci pal or guasi - muni ci pal cor poration” | anguage  was
continued in this new statute.

1189 Consequently, we nmay be able to discern the neaning of
“muni ci pal corporation” and "quasi-nunicipal corporation® by

exam ning the cases and statutes in place at the tine the Anti-
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Secrecy Law was adopt ed, as wel | as cont enporary
interpretation.®®

190 In Iverson v. Union Free H gh School District, 186

Ws. 342, 353, 202 NNW 788 (1925), this court stated:

[ The Union Free Hi gh School District of the Towns

of Springfield and Curran] IS not a nunicipal
cor porati on. It is very grudgingly accorded the rank
of a quasi-nunicipal corporation. 1 McQillin, Min.
Corp. 8§ 113. . . . It is but the agent of the state

for the sole purpose of admnistering the state's
system of public education and has only such powers as
are conferred expressly or by necessary inplication.

This ruling was affirmed in Schaut v. Joint School District No.

6, Towns of Lena and Little R ver, 191 Ws. 104, 107, 210

N.W 270 (1926). These decisions show quasi-mnuni ci pal
corporations perform ng essential governnental functions.

1191 More than 60 years later, the court of appeals
descri bed the Metropolitan M| waukee Sewerage District (MVSD) as

a quasi-nmuni ci pal corporation:

MVSD is a quasi-mnunicipal corporation which
provi des sewerage treatment and disposal services to

appr oxi matel y twent y- ei ght M | waukee ar ea
muni ci palities. MMSD is «currently engaged in a
fifteen-year wat er pol | ution abat enent program

designed to upgrade and rehabilitate the district's

19 On December 30, 1960, Attorney General John Reynolds
issued a "Synopsis of Opinions Involving Anti-Secrecy Law"
which focused on the activities of "public agencies" and
concluded that neetings of the Regents of the University of

Wsconsin, a city council, a joint sewerage district, a county
bureau of personnel, and school boards and committees were
required to be conducted in open session. John W Reynol ds,
Synopsis of Opinions Involving Anti-Secrecy Law, Wsconsin
Counties, Dec. 1961, at 12, 13, 22. The Attorney General
repeatedly characterized those entities subject to open neetings
| aws as "public agencies.” 1d. at 12, 13.
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sewerage system In an effort to recover the capital
cost for the project, MV D sought to levy property
val ue- based capital charges against Mequon and the
other nmunicipalities which MVSD services outside
M | waukee county.

State ex rel. Lank v. Rzentkowski, 141 Ws. 2d 846, 849, 416

N.W2d 635 (Ct. App. 1987). In 2000 the court of appeals
observed in another decision that "[a]gencies, muni ci pal
corporations and quasi-municipal corporations are all creatures
of the state and their powers are only those ascribed to them by

the state.” Silver Lake Sanitary Dist. v. DNR 2000 W App 19,

18, 232 Ws. 2d 217, 607 N W2d 50 (footnote omtted). Al
t hese deci si ons portray guasi - muni ci pal corporations as
essentially government entities.

1192 The |legislature revised and renunbered the open
meetings laws in 1976. See ch. 426, Laws of 1975. Thi s
enactnment saw "a nunicipal or quasi-nunicipal corporation”
changed to "a governnental or quasi-governnental corporation.”
The majority has produced no |legislative history show ng an
intent to seriously expand the scope of the law wth the
substituted | anguage. This is why Attorney Ceneral La Follette
said in 1977, the year after the law was passed, that "[e]ven
t hough a corporation may serve sone public purpose, it is not a
‘governnental or quasi-governnental corporation' under sec.
19.82(1), Stats., wunless it also is created directly by the
Legi slature or by sonme governnental body pursuant to specific
statutory authorization or direction.” 66 Ws. Op. Att'y GCen.
113, 115 (1977). This is why he added in a 1985 opinion that

"the term 'quasi-governnental cor poration’ is limted to
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nonst ock body politic corporations created by the Legislature to
perform essentially governnental functions.” 74 Ws. Op. Att'y
Gen. 38, 43 (1985). Inasnmuch as the relevant portion of the |aw
has not been changed since 1976, it is hard to fathom how a
"quasi - gover nnent al corporation” now includes a non-profit
econoni ¢ devel opnent corporation, not created by the governnent
and conpletely without power to bind the governnent, that has a
cooperation agreenment to perform services for the governnent
t hrough a voluntary board and a single enpl oyee. ?°

1193 There is authority for citizens to gain infornmation
about the work submtted to the Cty by BDADC wthout
denominating this small non-profit corporation as a quasi-
governnmental corporation. See Ws. Stat. 8§ 19.36(3).

1194 A Special Committee on Applicability of Open Meetings
Law to Quasi-CGovernnental Bodies (Special Conmmttee) recently
studied the issue before this court, and, although making no
recommendation to the Wsconsin Legislature, the commttee's
proposed report indicated that a "bright-line test, such as
requiring conpliance with the Qpen Meetings Law for an econom c
devel opnment corporation that uses public funds for a specific

percentage of its budget or that has a specific nunber of public

20 The mmjority opinion discusses the nodification of

| anguage in the open neetings statute in 1976. Majority op.,
133. Then it states: "By changing the | anguage, the |egislature
expanded the reach of the open neetings law . . . [Bly

changing the I|anguage of the open neetings statutes, the
| egi sl ature expanded the law to apply to entities that are not
per se public."” 1d., 9134, 36. The majority fails to provide a
shred of legislative history to support this newy mnted
principle of |aw
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officials on its board,” mght be favorable. W sconsin
Legislative Council Proposed Report to the Legislature, PRL
2007- 01, Feb. 22, 2007, at 5, avail abl e at

http://ww. | egis.state.wi.us/l|c/publications/prl/PRL2007-01. pdf
(last visited June 27, 2008). 2!

1195 The  Speci al Commttee reviewed several pr oposed
amendnents to Ws. Stat. 88 19.32(1) and 19.82(1) that would
have included or excluded an "econom c devel opnent corporation”
fromor within the reach of Wsconsin's open neetings and public
records | aws. These proposals were based on bright-1line
criteria.

1196 One Wsconsin Legislative Council proposal would have
defined "econom c devel opnment corporation” and excluded such an
entity if both of the following were satisfied: "(a) The
corporation receives less than 50% of its funds in cash or
through in-kind contributions, such as the use of governnental
bui | di ngs, equi pnment, or staff, fromthe state or froma county,
city, village, or town"; and "(b) Less than one-half of the
corporation’s board and |ess than one-half of the corporation’s

officers consist of public officials or public enployees."

2L A Decenber 12, 2006, letter from then Attorney Genera
Peggy Lautenschlager to State Senator Scott Fitzgerald also
indicated that "[a]dopting a bright |ine test based on source of

funding woul d serve the public well. It gives the entity notice
of when it nust conply with the open neetings and public records
| aws. " Letter from Peggy Lautenschlager, Wsconsin Attorney
General, to Scott Fitzgerald, Wsconsin State Senator (Dec. 12,
2006) avai |l abl e at

http://ww. | egis.state.wi.us/lc/commttees/study/ 2006/ QaOV/files
/lautenschl agerltr.pdf (last visited June 27, 2008).
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Special Committee on Applicability of Open Meetings Law to
Quasi - Gover nnent al Bodi es, W.C 0047/01, 4 available at

http://ww. | egis.state.wi.us/lc/commttees/study/ 2006/ QaOV/files
/0047 _1. pdf (last visited June 27, 2008).

1197 Anot her pr oposal woul d have defi ned "econom c
devel opnment corporation” and included such an entity in the
definition of "governnmental body" in Ws. Stat. 8§ 19.32(1) and
19.82(1) if either of the following criteria were satisfied:
"(a) The corporation receives at |least 50% of its funds in cash
or through in-kind contributions, such as the use of
governmental buildings, equipnent, or staff, from the state or
from a county, city, village, or town"; or "(b) At |east
one-hal f of the corporation’s board or at |east one-half of the
corporation’s officers consists of public officials or public
enpl oyees.” Special Committee on Applicability of Open Meetings
Law to Quasi-CGovernnmental Bodies, WC 0048/ 01, 2 available at

http://ww. | egis.state.wi.us/lc/commttees/study/ 2006/ QEOV/files
/0048 1. pdf (last visited June 27, 2008).

1198 The fact that the Special Committee signaled that
bright-line criteria are needed to determne the treatnent of
econon ¢ devel opnent corporations for purposes of Wsconsin open
nmeetings and public records laws is evidence that the present
statutes do not dictate the result announced by the majority.

1199 The nmgjority has failed to convincingly utilize
statutory history, legislative history, or other evidence of the

i ntent behind use of the phrase "quasi-governnmental corporation”
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in Ws. Stat. 88 19.32(1) and 19.82(1). The mgjority has left
the public with a "test"” that provides no definitive guidance.
4. Appl i cation

1200 The majority's application of the "test"” it creates is
deficient for two reasons: (1) The nmgjority relies on certain

facts that occurred after the State filed its amended conpl ai nt

in Decenber 2004 when those facts strengthen the State's case,
but it disregards facts that changed after Decenber 2004 if
those facts weaken the State's case; and (2) BDADC is not a
"quasi -governnmental corporation,” even based on the "totality of
ci rcunst ances” test of the 1991 Attorney Ceneral opinion.

201 First, the relevant adjudicative facts regarding the
nature of BDADC are those in existence at and before the tine
the State's anmended conplaint was filed on Decenber 20, 2004.
To consider facts regarding BDADC that occurred after this date
is to analyze a different entity from the one the State's
anended conplaint asserts violated open neetings and public
records | aws.

202 The mgjority does not recognize this distinction and
instead relies on the following irrelevant facts in evaluating

BDADC. (1) "In the first half of 2005, for exanple, the roomtax

contribution accounted for about 84 percent of BDADC s incone."
Majority op., 921 (enphasis added); (2) BDADC s "2005 plan
allows that BDADC nmay negotiate financial incentives for
businesses and wrk on dealing wth infrastructure and
government approval issues related to attracting business to the

area."” Mjority op., 122 (enphasis added); and (3) "In 2004 and
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2005, BDADC negotiated on the Cty's behalf regarding potential
devel opnents by a variety of businesses.™ Majority op., 924
(enmphasi s added). None of these facts has bearing on whether
BDADC, as it existed when the State's anmended conplaint was
filed, constituted a "quasi-governnental corporation.”

1203 At the same tinme, even though this ruling has been
made prospective, the fact that BDADC no | onger has an office in
a Beaver Dam mnunici pal building is given no significance.

1204 Second, if this court were properly to apply a fact-
based test like the one wused in the 1991 Attorney Ceneral
opi ni on, BDADC would not constitute a "quasi-governnental
corporation.”

205 In 80 Ws. Op. Att'y GCen. 129 (1991), the Attorney
General analyzed whether the M Iwaukee Econom c Devel opnent
Corporation (MEDC) and Metropolitan M I waukee Enterprise
Corporation (MVEC) were quasi-governnmental corporations under
Ws. Stat. 8§ 19.82(1) subject to open neetings |aws. The
Attorney Ceneral concluded that both of these entities were
guasi - governnental corporations under the statute under facts
distinct from those in this case. 80 Ws. Op. Att'y Gen. at
136.

1206 Wth regard to MEDC, the Attorney Ceneral relied upon
the following facts to reach his conclusion: all MDC offices
were located in city-owned buildings; under MEDC s contract with
the Cty of MIwaukee, the Comm ssioner of the Departnent of
City Developnent selected the president, vi ce president,

secretary, and treasurer of MEDC, all MEDC s officers were city
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enpl oyees and sone of MEDC s staff were city enployees; the city
provided MEDC with all its office space, equipnment, and supplies
(al though MEDC was required to reinburse the city, and that
obligation was offset against grants MEDC received from the
city); and four of MEDC s nine directors were City of MIwaukee
officials. Id. at 130-31.

1207 Wth regard to MVEC, the Attorney Ceneral relied upon
the following facts to reach his conclusion: the corporation
provi ded econom ¢ devel opment | oans with funds the city obtained
under the federal Small Business Adm nistration program two of
MVMEC s directors were city council nenbers and one was a city
enpl oyee; the principal office of MVEC was the Departnent of
City Devel opnent; all MVEC offices were located in city-owned
buil dings; the city selected the officers for MMEC, and a city
official selected all of MVECSs current officers; all MVEC
officers and sonme of its staff nenbers were city enployees; the
city provided all office space, equipnment, and supplies needed
by MVEC, and the cost the city incurred in supplying staff and
ot her resources to MMEC was offset against grants MVEC received
fromthe city. Id. at 131-32.

1208 The Attorney General concluded as follows with regard
to MEDC and MVEC:

The fact that MEDC and MMVEC serve a public
pur pose by pronoting econonm c developnent in the Cty
of MIwaukee is not, in itself, sufficient to nake the

corporations "quasi-governnental." . . . Nor is the
fact that MEDC and MMEC receive nost of their funding
from public sources. . . . However, in addition to

these facts, four of MEDC s nine directors are city
officials. They serve as directors by virtue of their
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positions as city officials, not as private citizens.
The ~city selected the president, vice president,
secretary and treasurer of MEDC and MVEC. Al of
those officers are city enploye[e]s. The day-to-day
operations of both corporations are, t heref ore,
subject to the control of city enploye[e]s. Furt her

the Departnment of City Developnent is the principal
pl ace of business for both MEDC and MMVEC. Both
corporations enjoy the privilege of being housed in
city-owned buil dings, using city equipnent and
supplies and having <corporate officers and staff
included on the city payroll and in the city
enpl oye[e] benefit plan. In light of all these facts,
| conclude that MEDC and MVEC resenbl e a governnental
corporation in purpose, effect or status closely
enough to constitute a "quasi - gover nnent al
corporation” wthin the nmeaning of section 19.82(1).

80 Ws. Op. Att'y Gen. at 136 (citation omtted).

1209 Li ke MEDC and MVEC, BDADC receives nost of its funding
froma public source—+n this case the city of Beaver Danmlis room
tax and interest on allocations of that tax. However, this is
only one factor to consider in weighing the totality of all
facts and circunstances.

1210 BDADC is controlled by its Board of Directors, which
consists of 12 voting nenbers. Only two of these nenbers are
public officials of the Cty, unlike four of the nine board
menbers of MEDC and MVEC Id. BDADC s Board elects BDADC s
officers, nanages and controls the assets of BDADC, and
formul ates all corporate policies and prograns. The Board, not
t he city of Beaver Dam el ects repl acenent menbers.
Furthernore, Board neetings have never taken place at any Cty
facility.

1211 BDADC has a single conpensated, full-tine enployee,

its Executive Vice President, who is hired, supervised, and paid
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solely by the Board, not the City. The Executive Vice President
of BDADC is not a City enployee, unlike the officers of MEDC and
MVEC, all of whom were City of MIwaukee enployees selected by
the Gty of MIwaukee. Id. at 136-37. The activities of
BDADC s Executive Vice President were carried out with little or
no use of City resources. Trent Canpbell did virtually all his
own work, had his own conputer, was not on a network with the
City, and never consulted the GCty's attorney for |egal advice.
Campbell enjoyed no governnental inmmunity under Ws. Stat.
§ 893.80(4). The Gty does not represent BDADC in this |awsuit.

212 BDADC s 1997 and 2004 cooperation agreenments included
provisions requiring BDADC to indemify the city of Beaver Dam
and hold it harmess for "any clains, demands, actions, causes
of action, proceedings, actions and liabilities, together wth
all costs, expenses and disbursenents (including reasonable
attorneys fees and costs) incurred by the City as a result of
the [BDADC]'s acts or onissions.” The fact that BDADC is
obligated to indemify the Cty for any wongs comritted in the
course of their relationship suggests that BDADC and the City
are independent entities that make i ndependent deci sions.

1213 Most inportant, BDADC has no authority to bind the
city of Beaver Dam in contract or to create obligations on the
City's behalf. No munici pal action can be taken by BDADC, and
any agreenents it negotiates wth other corporations and
entities are subject to the nornal | egi sl ative process
(including open neetings and public records |aws) before being

officially approved and adopted by the Gty as policy.
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1214 The majority errs in concluding that BDADC is a quasi -
governmental corporation. BDADC does not constitute a quasi-
governmental corporation, i.e., an entity that "resenbles a
governmental corporation,” nmajority op., 199, under the totality
of all facts and circunstances.

I11. CONCLUSI ON

1215 The nmgjority has chosen to inpose new and significant
burdens on sone private non-profit econom ¢ devel opnent
corporations in Wsconsin while sinmultaneously |eaving the reach
of its holding a nystery. 1In doing so, it has failed to provide
guidance to the public regarding the definition of "quasi-
governnental corporation"” in Ws. Stat. 8§ 19.32(1) and 19.82(1)
and to reach a satisfactory conclusion regarding the application
of that |anguage to BDADC. Accordingly, | must respectfully
di ssent.

1216 | am authorized to state that Justice PATIENCE DRAKE
ROGGENSACK joins this dissent.
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