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NOTI CE 
This opinion is subject to further 
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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Br own 

Count y,  Mar k A.  War pi nski ,  Judge.   Reversed and remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s case i s bef or e t he 

cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2003- 04) . 1    

¶2 The ci r cui t  cour t  f or  Br own Count y,  Mar k A.  War pi nski ,  

Judge,  gr ant ed a per manent  i nj unct i on t o Denni s Kocken,  Br own 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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Count y Sher i f f ,  agai nst  t he def endant s,  Wi sconsi n Counci l  40 

AFSCME,  AFL- CI O ( t he Di st r i ct  Counci l )  and Local  1901,  AFSCME,  

AFL- CI O ( AFSCME Local  1901)  ( whi ch r epr esent s t he Br own Count y 

empl oyees who pr ovi de f ood ser vi ce at  t he Br own Count y j ai l ) .   

The ci r cui t  cour t  enj oi ned t he def endant s f r om pur sui ng any t ype 

of  act i on bef or e t he Wi sconsi n Empl oyment  Rel at i ons Commi ssi on 

or  seeki ng i nj unct i ve r el i ef  i nsof ar  as i t  woul d af f ect  Sher i f f  

Kocken' s abi l i t y  t o hi r e Ar amar k Cor por at i on as a f ood ser vi ce 

pr ovi der  at  t he Br own Count y j ai l .   Fur t her mor e,  t he c i r cui t  

cour t  or der ed AFSCME Local  1901 t o wi t hdr aw i t s pr ohi bi t ed 

pr act i ce compl ai nt  f i l ed wi t h t he Wi sconsi n Empl oyment  Rel at i ons 

Commi ssi on wi t h pr ej udi ce.  

¶3 Thi s case ar ose as a r esul t  of  Sher i f f  Kocken' s 

pr oposal  t o st op usi ng count y empl oyees t o pr epar e meal s f or  t he 

Br own Count y j ai l  and i nst ead cont r act  wi t h a pr i vat e f ood 

ser vi ce pr ovi der .   The i ssue pr esent ed i s whet her  Sher i f f  

Kocken' s deci s i on t o ent er  i nt o a cont r act  f or  t he pr epar at i on 

of  meal s f or  j ai l  i nmat es f al l s wi t hi n t he sher i f f ' s  

const i t ut i onal  power s,  r i ght s,  and dut i es,  and i s t hus not  

subj ect  t o l egi s l at i ve l i mi t at i ons,  i ncl udi ng a col l ect i ve 

bar gai ni ng agr eement  bet ween Br own Count y and count y empl oyees. 2 

                                                 
2 The col l ect i ve bar gai ni ng agr eement  was ent er ed pur suant  

t o Wi s.  St at .  § 111. 70,  t he Muni ci pal  Empl oyment  Rel at i ons Act .   
The Muni ci pal  Empl oyment  Rel at i ons Act  r equi r es t hat  muni ci pal  
empl oyer s bar gai n col l ect i vel y wi t h empl oyees and abi de by any 
agr eement  r eached.   Ci t y of  Janesvi l l e v.  WERC,  193 Wi s.  2d 492,  
499,  535 N. W. 2d 34 ( Ct .  App.  1995) .  
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¶4 For  t he r easons set  f or t h,  we hol d t hat  t he Sher i f f ' s  

hi r i ng and f i r i ng of  per sonnel  t o pr ovi de f ood ser vi ce t o t he 

count y j ai l  i s  not  a t i me i mmemor i al ,  pr i nci pal ,  and i mpor t ant  

dut y t hat  char act er i zes and di st i ngui shes t he of f i ce of  sher i f f ,  

and as such,  i s not  wi t hi n t he Sher i f f ' s  const i t ut i onal  power s.   

Rat her ,  t he hi r i ng and f i r i ng of  per sonnel  t o pr ovi de f ood 

ser vi ce t o t he count y j ai l  f al l s  wi t hi n t he " mundane and 

commonpl ace"  " i nt er nal  management  and admi ni st r at i ve dut i es" 3 not  

pr ot ect ed by t he const i t ut i on.   Hi r i ng and f i r i ng per sonnel  t o 

pr ovi de f ood t o i nmat es i s subj ect  t o l egi s l at i ve r egul at i on,  

i ncl udi ng col l ect i ve bar gai ni ng under  Wi s.  St at .  § 111. 70.   The 

ci r cui t  cour t  er r ed as a mat t er  of  l aw when i t  concl uded t hat  

t he cont r act  wi t h Ar amar k at  i ssue i s wi t hi n t he sher i f f ' s  

const i t ut i onal  pr er ogat i ve.   Thi s er r or  of  l aw r ender ed t he 

ci r cui t  cour t ' s  j udgment  an er r oneous exer ci se of  di scr et i on.  

¶5 We t her ef or e r ever se t he j udgment  of  t he c i r cui t  cour t  

and r emand t he cause t o t he c i r cui t  cour t  t o di smi ss Sher i f f  

Kocken' s compl ai nt  seeki ng decl ar at or y r el i ef .   We al so vacat e 

t he per manent  i nj unct i on.   AFSCME Local  1901 i s no l onger  

r est r ai ned f r om pur sui ng i t s compl ai nt  f i l ed wi t h t he Wi sconsi n 

Empl oyment  Rel at i ons Commi ssi on,  pur suant  t o Wi s.  St at .  

§ 111. 70,  t he Muni ci pal  Empl oyment  Rel at i ons Act .   

 

 

                                                 
3 Hei t kemper  v.  Wi r s i ng,  194 Wi s.  2d 182,  193,  533 

N. W. 2d 770 ( 1995) ;  Mani t owoc Count y v.  Local  986B,  168 
Wi s.  2d 819,  820,  484 N. W. 2d 534 ( 1992) .  
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I  

 ¶6 The par t i es st i pul at ed t o t he f ol l owi ng f act s i n t he 

c i r cui t  cour t :  

 ¶7 Pr i or  t o 2001,  f ood f or  i nmat es at  t he Br own Count y 

j ai l  was pr epar ed at  t he j ai l  by f i ve Br own Count y Sher i f f ' s  

Depar t ment  empl oyees r epr esent ed by t he Teamst er s Uni on.   Jai l  

i nmat es wer e al so i nvol ved i n al l  aspect s of  t he f ood ser vi ce.  

¶8 I n 2001 Br own Count y compl et ed const r uct i on of  a new 

count y j ai l  f aci l i t y .   A deci s i on was made i n 2001 t o 

consol i dat e f ood pr epar at i on f or  t he count y ment al  heal t h 

cent er ,  t he count y wor k r el ease cent er ,  and t he count y j ai l  i n 

t he new j ai l  f aci l i t y ,  al t hough not  al l  t he f ood f or  t he ment al  

heal t h cent er  woul d be pr epar ed or  pr ocessed at  t he j ai l .   The 

ki t chen bui l t  i n t he new j ai l  f aci l i t y  was const r uct ed t o have a 

capaci t y t hat  woul d accommodat e t hi s consol i dat ed f ood 

pr epar at i on pl an.       

¶9 As par t  of  t hi s consol i dat i on pl an,  a new ment al  

heal t h cent er  was t o be const r uct ed adj acent  t o t he new j ai l  

f aci l i t y ,  wi t h a t unnel  connect i ng t he t wo bui l di ngs t o 

f aci l i t at e,  among ot her  ser vi ces,  t he del i ver y of  f ood f r om t he 

j ai l  t o t he ment al  heal t h cent er .   Ther e wer e no pl ans t o 

s i mi l ar l y connect  t he wor k r el ease cent er ,  whi ch woul d r emai n 

l ocat ed at  t he ol d count y j ai l ,  mor e t han f i ve mi l es f r om t he 

new j ai l  f aci l i t y .    

¶10 As a r esul t  of  t hi s consol i dat i on i n f ood ser vi ces at  

t he j ai l ,  t he empl oyees pr epar i ng f ood at  t he j ai l  and at  t he 

ment al  heal t h cent er  became a si ngl e gr oup of  count y empl oyees 
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r epr esent ed by AFSCME Local  1901.   Cer t ai n member s of  AFSCME 

Local  1901 began pr epar i ng f ood i n t he j ai l  f or  j ai l  i nmat es,  

f or  t he wor k r el ease cent er  and f or  t he ment al  heal t h cent er ,  

and ot her  member s of  AFSCME Local  1901 r emai ned engaged i n f ood 

ser vi ce act i v i t i es at  t he ment al  heal t h cent er .   A col l ect i ve 

bar gai ni ng agr eement  was cr eat ed bet ween AFSCME Local  1901 and 

Br own Count y,  whi ch gover ns t he wages,  hour s,  and ot her  

condi t i ons of  empl oyment  of  t hese empl oyees.  

¶11 The pr oposed new count y ment al  heal t h cent er  was not  

bui l t ,  and t her e i s no pl an t o connect  t he exi st i ng ment al  

heal t h cent er  wi t h t he new j ai l .  

¶12 I n or der  t o pr ovi de f ood ser v i ce t o t he exi st i ng 

ment al  heal t h cent er  and t he wor k r el ease cent er ,  t wo meal  

del i ver i es ar e made each day,  by t r uck,  f r om t he ki t chen i n t he 

new j ai l  t o t he ment al  heal t h cent er  and t o t he wor k r el ease 

cent er .   Di shes ar e r et ur ned f r om t hese l ocat i ons t o t he j ai l  

k i t chen.    

¶13 Denni s Kocken was el ect ed as t he sher i f f  of  Br own 

Count y i n November  2002.  

¶14 Sher i f f  Kocken pr oposed t hat  t he f ood pr epar at i on at  

t he Br own Count y j ai l  be handl ed as a combi nat i on of  i nmat e 

l abor  and t he ser vi ces of  a pr i vat e f ood pr ovi der ,  wi t h t he 

pr i vat e company over seei ng t he pr ovi s i on of  meal s f or  t he i nmat e 

popul at i on at  t he j ai l  and t he wor k r el ease cent er .  

¶15 Under  Sher i f f  Kocken' s pl an,  t he Br own Count y 

empl oyees r epr esent ed by AFSCME Local  1901 who pr epar e f ood at  

t he Br own Count y j ai l  woul d no l onger  wor k at  t he j ai l ,  unl ess 
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t hey wer e i ndependent l y hi r ed by t he pr i vat e f ood ser vi ce 

company.    

¶16 On behal f  of  t hese Br own Count y empl oyees,  AFSCME 

Local  1901 demanded t hat  Br own Count y bar gai n r egar di ng t he 

deci s i on t o subcont r act  t he f ood pr epar at i on at  t he j ai l .   Br own 

Count y r ef used.     

¶17 I n June 2004,  AFSCME Local  1901 f i l ed a compl ai nt  wi t h 

t he Wi sconsi n Empl oyment  Rel at i ons Commi ssi on agai nst  Br own 

Count y al l egi ng t hat  t he Count y ' s r ef usal  t o bar gai n const i t ut ed 

a pr ohi bi t ed pr act i ce i n v i ol at i on of  Wi s.  St at .  § 111. 70( 3) ( a) . 4 

¶18 On June 28,  2004,  Sher i f f  Kocken f i l ed a compl ai nt  f or  

decl ar at or y r el i ef  wi t h t he c i r cui t  cour t  f or  Br own Count y 

agai nst  t he Di st r i ct  Counci l . 5  An amended compl ai nt  named AFSCME 

Local  1901 as an addi t i onal  par t y.   Sher i f f  Kocken al so sought  

i nj unct i ve r el i ef .  

¶19 On Jul y 14,  2004,  by agr eement  of  t he par t i es,  counsel  

f or  AFSCME Local  1901 r equest ed a st ay of  pr oceedi ngs at  t he 

                                                 
4 Wi sconsi n St at .  § 111. 70( 3) ( a)  st at es i n r el evant  par t :  

" I t  i s  a pr ohi bi t ed pr act i ce f or  a muni ci pal  empl oyer  
i ndi v i dual l y or  i n concer t  wi t h ot her s:  .  .  .  4.  To r ef use t o 
bar gai n col l ect i vel y wi t h a r epr esent at i ve of  a maj or i t y of  i t s  
empl oyees i n an appr opr i at e col l ect i ve bar gai ni ng uni t .  .  .  . "  

5 I n t hei r  answer ,  t he Di st r i ct  Counci l  and AFSCME Local  
1901 al l eged,  among ot her  t hi ngs,  t hat  t he pr epar at i on of  f ood 
f or  t he j ai l  popul at i on was not  a const i t ut i onal  power  of  t he 
sher i f f  and t hat  Sher i f f  Kocken had f ai l ed t o j oi n a necessar y 
par t y t o t he act i on,  t he Wi sconsi n Empl oyment  Rel at i ons 
Commi ssi on,  whi ch had pr i mar y j ur i sdi ct i on t o hear  t he compl ai nt  
f i l ed by t he Br own Count y empl oyees at  i ssue.  
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Wi sconsi n Empl oyment  Rel at i ons Commi ssi on,  pendi ng t he out come 

of  t he c i r cui t  cour t  l i t i gat i on.  

¶20 I n addi t i on t o t he st i pul at ed f act s,  t he c i r cui t  cour t  

made t he f ol l owi ng f i ndi ngs of  f act  af t er  r ecei vi ng t he par t i es '  

br i ef s,  suppor t i ng af f i davi t s,  and t est i mony i n connect i on wi t h 

t he hear i ng on t he pr el i mi nar y i nj unct i on:   

• I dl e i nmat es cr eat e mor e pr obl ems f or  t he sher i f f ' s 

st af f  t han i nmat es who ar e occupi ed i n some t ype of  

act i v i t y.   Under  t he pr esent  syst em of  meal  pr epar at i on 

by t he ment al  heal t h cent er  st af f ,  t her e i s l ess i nmat e 

act i v i t y.  

• I ncr easi ng i nmat e wor k i n meal  pr epar at i on woul d i mpr ove 

mor al e because i nmat es woul d be occupi ed i n pr oduct i ve 

act i v i t y.    

• Ar amar k,  whi ch woul d of f er  t he cont r act  f ood ser vi ce 

under  Sher i f f  Kocken' s pr oposal ,  woul d t r ai n i nmat es i n 

f ood ser vi ce and mai nt ai n a l og of  such t r ai ni ng.  

• Meal  pr epar at i on was f or mer l y a par t  of  t he sher i f f ' s  

budget .  

• Savi ngs woul d be r eal i zed by Sher i f f  Kocken' s 

cont r act i ng wi t h Ar amar k,  and Sher i f f  Kocken i nt ended t o 

use t hese savi ngs t o f i l l  posi t i ons,  cont i nue t r ai ni ng,  

and r epl ace l aw enf or cement  vehi c l es.    

• The f or mer  count y execut i ve acknowl edged t hat  had t he 

t hen- sher i f f  r ef used t o go al ong wi t h t he consol i dat i on 

pl an i n 2001,  t he Count y woul d have been r equi r ed t o 
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const r uct  t wo ki t chens,  one f or  t he new j ai l  and one f or  

t he pr oposed ment al  heal t h cent er .    

• Appr oxi mat el y one mi l l i on dol l ar s wer e di ver t ed f r om t he 

ment al  heal t h cent er  const r uct i on budget  t o const r uct  

t he j ai l  k i t chen f aci l i t y .    

¶21 I n i t s deci s i on on t he pr el i mi nar y i nj unct i on,  t he 

c i r cui t  cour t  st at ed t hat  " t hi s r ecor d i s devoi d of  any 

suggest i on t hat  anyone at t empt ed t o enj oi n t he Sher i f f  f r om t he 

exer ci se of  hi s  const i t ut i onal l y vest ed aut hor i t y of  deci di ng 

how t he meal  ser vi ce was t o be pr ovi ded i n 2001.   That  deci s i on 

of  t he Sher i f f  was accompl i shed wi t hout  obj ect i on so f ar  as t he 

Cour t  i s  awar e f r om t he r ecor d t hat  has been pr ovi ded. " 6  

                                                 
6 Based on t hese f i ndi ngs,  t he c i r cui t  cour t  concl uded as a 

mat t er  of  l aw t hat  i t  was wi t hi n t he sher i f f ' s  power s,  r i ght s,  
and dut i es t o cont r act  wi t h a f ood ser vi ce pr ovi der  f or  t he 
count y j ai l ,  expl ai ni ng t hat  " [ i ] t  i s  c l ear  t hat  t he Sher i f f  i n 
t he past  has det er mi ned how he wi l l  pr ovi de t he meal s.  For  
exampl e,  i n 2001,  t he Sher i f f  agr eed t o consol i dat e t he f ood 
ser vi ces wi t h t he f ood ser vi ces of  t he Ment al  Heal t h Cent er .   I t  
was t he Sher i f f ' s  pr er ogat i ve,  not  obl i gat i on t o i nvol ve hi msel f  
i n t hi s j oi nt  ef f or t . "    

The ci r cui t  cour t  st at ed i t  was basi ng i t s l egal  concl usi on 
of  t he sher i f f ' s  power  on t he t est i mony of  Ms.  Nussbaum,  t he 
f or mer  count y execut i ve,  r easoni ng as f ol l ows:   " [ T] hi s Cour t  
r el i es on t he t est i mony of  Br own Count y ' s f or mer  Count y 
Execut i ve,  Ms.  Nancy Nusbaum,  who t est i f i ed t hat  had t he Sher i f f  
deci ded not  t o j oi n i n a j oi nt  k i t chen ef f or t ,  t hat  i t  woul d 
have been t he Count y ' s r esponsi bi l i t y  t o have t wo ki t chens:  one 
f or  t he j ai l  and one f or  t he t hen ant i c i pat ed new const r uct i on 
of  t he Count y ' s Ment al  Heal t h Cent er . "    
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¶22 On November  5,  2004,  t he c i r cui t  cour t  gr ant ed Sher i f f  

Kocken a pr el i mi nar y i nj unct i on,  f i ndi ng a l i kel i hood of  success 

on t he mer i t s,  a l i kel i hood of  i r r epar abl e har m,  and an 

i nadequat e r emedy at  l aw.   The def endant s moved f or  

r econsi der at i on of  t he c i r cui t  cour t ' s  deci s i on;  t he mot i on was 

deni ed.  

¶23 On Jul y 8,  2005,  t he c i r cui t  cour t  i ssued i t s deci s i on 

gr ant i ng a per manent  i nj unct i on,  and on Oct ober  31,  2005,  t he 

c i r cui t  cour t  ent er ed i t s f i nal  j udgment  and amended or der  

gr ant i ng Sher i f f  Kocken a per manent  i nj unct i on.   The def endant s 

appeal ed t hi s j udgment  and or der .  

I I  

 ¶24 A ci r cui t  cour t ' s  deci s i on whet her  t o gr ant  i nj unct i ve 

r el i ef  i s  wi t hi n t he sound di scr et i on of  t he c i r cui t  cour t . 7  

                                                                                                                                                             
Ms.  Nusbaum' s act ual  t est i mony,  however ,  does not  suppor t  

t he c i r cui t  cour t ' s  descr i pt i on of  t he t est i mony.   Ms.  Nusbaum 
t est i f i ed t hat  dur i ng t he di scussi ons of  a consol i dat ed ki t chen,  
i n whi ch t he t hen- sher i f f  was i nvol ved,  no one r ai sed t he i ssue 
of  t he const i t ut i onal  power  of  t he sher i f f .   Fur t her mor e,  she 
t est i f i ed t hat  she woul d have acceded t o t he t hen- sher i f f ' s  wi sh 
t o have t wo ki t chens,  one i n each f aci l i t y  ( had he so st at ed) ,  
not  because she coul d not  t el l  t he sher i f f  what  t o do or  because 
of  any const i t ut i onal  i ssues,  but  because i t  was her  pr act i ce t o 
seek consensus and not  t o go f or war d wi t h a pl an i f  a key pl ayer  
opposed i t .    

Past  pr act i ce i s not  r el evant  t o t he sher i f f ' s  
const i t ut i onal  aut hor i t y.   Dunn Count y v.  WERC,  2006 WI  App 120,  
¶16,  293 Wi s.  2d 637,  718 N. W. 2d 138.     

7 Hof f mann v.  Wi s.  El ec.  Power  Co. ,  2003 WI  64,  ¶10,  262 
Wi s.  2d 264,  664 N. W. 2d 55.  
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" I nj unct i ons,  whet her  t empor ar y or  per manent ,  ar e not  t o be 

i ssued l i ght l y.   The cause must  be subst ant i al . " 8 

 ¶25 Thi s cour t  r evi ews a c i r cui t  cour t  or der  gr ant i ng 

i nj unct i ve r el i ef  t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on. 9  A c i r cui t  cour t ' s  

di scr et i onar y deci s i on wi l l  be sust ai ned i f  t he c i r cui t  cour t  

has exami ned t he r el evant  f act s,  appl i ed t he pr oper  st andar d of  

l aw,  and,  usi ng a demonst r at ed r at i onal  pr ocess,  r eached a 

concl usi on t hat  a r easonabl e cour t  coul d r each. 10  I f  i n 

exer ci s i ng i t s di scr et i on a c i r cui t  cour t  er r s i n deci di ng a 

quest i on of  l aw upon whi ch i t s exer ci se of  di scr et i on r est s,  t he 

c i r cui t  cour t  has er r oneousl y exer ci sed i t s di scr et i on. 11 

 ¶26 I n r evi ewi ng a c i r cui t  cour t ' s  di scr et i onar y deci s i on,  

an appel l at e cour t  deci des quest i ons of  l aw i mbedded i n t he 

c i r cui t  cour t ' s  exer ci se of  di scr et i on,  i ncl udi ng quest i ons of  

const i t ut i onal  l aw,  i ndependent l y of  t he c i r cui t  cour t  but  

benef i t i ng f r om i t s anal ysi s.    

 ¶27 I n t he pr esent  case,  t he det er mi nat i ve quest i on of  l aw 

gover ni ng Sher i f f  Kocken' s r equest  f or  decl ar at or y and 

                                                 
8 Wer ner  v.  A.  L.  Gr oot emaat  & Sons,  I nc. ,  80 Wi s.  2d 513,  

520,  259 N. W. 2d 310 ( 1977) .  

9 Hof f mann,  262 Wi s.  2d 264,   ¶10.  

10 Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 
( 1982) .  

11 St at e v.  Hut ni k,  39 Wi s.  2d 754,  763,  159 N. W. 2d 733 
( 1968)  ( " I f  a j udge bases t he exer ci se of  hi s di scr et i on upon an 
er r or  of  l aw,  hi s conduct  i s beyond t he l i mi t s of  di scr et i on. " ) .  
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i nj unct i ve r el i ef  i s  whet her  t he Sher i f f ' s  hi r i ng and f i r i ng of  

per sonnel  t o pr ovi de f ood ser vi ce f or  t he count y j ai l  i s  wi t hi n 

t he const i t ut i onal  power s,  r i ght s,  and dut i es of  t he of f i ce of  

sher i f f .   I f  t he c i r cui t  cour t  er r ed i n deci di ng t hi s quest i on 

of  l aw,  we need not  addr ess t he ot her  r equi r ement s f or  a 

per manent  i nj unct i on. 12   

 ¶28 The ci r cui t  cour t  hel d t hat  AFSCME Local  1901,  i f  

al l owed t o pr oceed wi t h i t s compl ai nt  bef or e t he Wi sconsi n 

Empl oyment  Rel at i ons Commi ssi on,  woul d i mpi nge upon a 

const i t ut i onal  power  of  Sher i f f  Kocken.   The ci r cui t  cour t  

r easoned as f ol l ows:   The oper at i on of  t he j ai l  i s  " one of  [ t he]  

obvi ous const i t ut i onal  dut i es"  of  t he of f i ce of  sher i f f ;  " t he 

pr ovi di ng of  meal s i s an essent i al  f unct i on of  oper at i ng a j ai l  

j ust  as i s havi ng a secur ed f aci l i t y ; "  and " once i t  has been 

det er mi ned t hat  t he Sher i f f ' s  act i ons f al l  under  t hi s 

const i t ut i onal  umbr el l a t hat  i t  i s  up t o t he Sher i f f  t o deci de 

how t hose ser vi ces wi l l  be pr ovi ded. "  

                                                 
12 Bef or e t he c i r cui t  cour t  can i ssue a per manent  

i nj unct i on,  " a pl ai nt i f f  must  show a suf f i c i ent  pr obabi l i t y  t hat  
f ut ur e conduct  of  t he def endant  wi l l  v i ol at e a r i ght  of  and 
i nj ur e t he pl ai nt i f f . "   Pur e Mi l k Pr ods.  Coop.  v.  Nat ' l  Far mer s 
Or g. ,  90 Wi s.  2d 781,  800,  280 N. W. 2d 691 ( 1979) .   A per manent  
i nj unct i on wi l l  not  be gr ant ed unl ess t her e i s t he t hr eat  of  
i r r epar abl e i nj ur y t hat  cannot  be compensat ed wi t h a r emedy at  
l aw.   Am.  Mut .  Li ab.  I ns.  Co.  v.  Fi sher ,  58 Wi s.  2d 299,  305,  
206 N. W. 2d 152 ( 1973) .   I n ot her  wor ds,  " [ i ] n or der  t o war r ant  
an i nj unct i on,  t he i nj ur y must  be r eal ,  ser i ous,  mat er i al ,  and 
per manent ,  or  pot ent i al l y  per manent ;  t he r i ght  t o t he i nj unct i on 
must  be cl ear ;  and t he r easons f or  gr ant i ng i t  st r ong and 
wei ght y. "   Har t ung v.  Mi l waukee Count y,  2 Wi s.  2d 269,  281,  86 
N. W. 2d 475 ( 1957)  ( quot i ng 66 C. J. S.  Nui sances § 111c,  at  875) .  
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 ¶29 Because t he ci r cui t  cour t  det er mi ned t hat  i t  was 

wi t hi n t he const i t ut i onal  power s,  r i ght s,  and dut i es of  t he 

sher i f f  t o hi r e t he f ood ser vi ce pr ovi der  f or  t he count y j ai l ,  

t he c i r cui t  cour t  concl uded t hat  Sher i f f  Kocken coul d act  

wi t hout  i nt er f er ence f r om t he l egi s l at ur e and wi t hout  l i mi t at i on 

by a col l ect i ve bar gai ni ng agr eement .   Accor di ngl y,  t he c i r cui t  

cour t  was sat i sf i ed t hat  Sher i f f  Kocken' s r equest  f or  i nj unct i ve 

r el i ef  was war r ant ed.  

I I I  

 ¶30 I n deci di ng a quest i on of  st at e const i t ut i onal  l aw,  we 

t ur n f i r st  t o t he t ext  of  t he Wi sconsi n Const i t ut i on.   

 ¶31 The Wi sconsi n Const i t ut i on est abl i shes t he of f i ce of  

sher i f f ,  pr ovi des f or  t he sel ect i on and t er m of  t he sher i f f ,  

pl aces r est r i ct i ons on t he sher i f f ' s  hol di ng ot her  par t i san 

of f i ce,  and cr eat es r equi r ement s f or  t he gi v i ng of  secur i t y.    

 ¶32 Ar t i c l e VI ,  sect i on 4( 1) ( a)  of  t he Wi sconsi n 

Const i t ut i on st at es t hat  " sher i f f s .  .  .  shal l  be chosen by t he 

el ect or s of  t he r espect i ve count i es once i n ever y 2 year s. " 13  

" When a vacancy occur s i n t he of f i ce of  sher i f f ,  t he vacancy 

shal l  be f i l l ed by appoi nt ment  of  t he gover nor  and t he per son 

appoi nt ed shal l  ser ve unt i l  hi s or  her  successor  i s el ect ed and 

qual i f i ed. " 14  The const i t ut i on f ur t her  pr ovi des t hat  sher i f f s 

                                                 
13 The const i t ut i on was r ecent l y  amended t o pr ovi de f or  t he 

el ect i on of  sher i f f s t o f our - year  t er ms.   See Wi s.  Const .  Ar t .  
VI ,  § 4( 1) ( b) .  

14 Wi s.  Const .  Ar t .  VI ,  § 4( 6) .   
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may not  hol d any ot her  par t i san of f i ce15 and t hat  sher i f f s may be 

r equi r ed by l aw t o r enew t hei r  secur i t y f r om t i me t o t i me and,  

i n def aul t  of  gi v i ng such new secur i t y,  t hei r  of f i ce shal l  be 

deemed vacant . 16     

 ¶33 The Wi sconsi n Const i t ut i on does not  del i neat e t he 

power s,  r i ght s,  and dut i es of  t he of f i ce of  sher i f f .   The case 

l aw has gi ven meani ng t o t he power s,  r i ght s,  and dut i es of  t he 

of f i ce of  sher i f f  pr ot ect ed by t he st at e const i t ut i on.     

 ¶34 Acknowl edgi ng t hat  " t he const i t ut i on nowher e def i nes 

what  power s,  r i ght s and dut i es shal l  at t ach or  bel ong t o t he 

of f i ce of  sher i f f , "  t he cour t ,  i n 1870 i n St at e ex r el .  Kennedy 

v.  Br unst ,  26 Wi s.  412,  414 ( 1870) ,  concl uded t hat  t he f r amer s 

of  t he const i t ut i on i nt ended t he of f i ce of  sher i f f  t o have 

" t hose gener al l y  r ecogni zed l egal  dut i es and f unct i ons bel ongi ng 

t o i t  i n t hi s count r y,  and i n t he t er r i t or y,  when t he 

const i t ut i on was adopt ed. " 17  The cour t  f ur t her  expl ai ned t hat  

" par t  and par cel  of  t he dut i es f r om t i me i mmemor i al  bel ongi ng t o 

[ t he of f i ce of  sher i f f ]  by l aw"  ar e const i t ut i onal l y pr ot ect ed. 18   
                                                                                                                                                             

The cour t  concl uded t hat  " [ t ] he of f i ce of  sher i f f ,  i n a 
cer t ai n sense,  i s a const i t ut i onal  of f i ce;  t hat  i s ,  t he 
const i t ut i on pr ovi des t hat  sher i f f s shal l  be chosen by t he 
el ect or s of  t he r espect i ve count i es,  once i n ever y t wo year s and 
as of t en as vacanci es shal l  happen. "   St at e ex r el .  Kennedy v.  
Br unst ,  26 Wi s.  412,  413- 14 ( 1870) .  

15 Wi s.  Const .  Ar t .  VI ,  § 4( 3) ( a) .  

16 Wi s.  Const .  Ar t .  VI ,  § 4( 3) ( b) .  

17 Br unst ,  26 Wi s.  at  414.  

18 I d.  at  413- 14;  see al so Mani t owoc Count y v.  Local  986B,  
168 Wi s.  2d 819,  824,  484 N. W. 2d 534 ( 1992) .  
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¶35 The cour t  r easoned t hat  unl ess t hese " t i me i mmemor i al "  

dut i es wer e const i t ut i onal l y pr ot ect ed f r om i nt er f er ence by 

ot her s,  t he const i t ut i onal  pr ovi s i on secur i ng t he peopl e t he 

r i ght  t o choose sher i f f s woul d become meani ngl ess.   Thi s  

anal ysi s was set  f or t h i n Br unst ,  26 Wi s.  at  414- 15,  as f ol l ows:  

And i t  seems t o us unr easonabl e t o hol d,  under  a 
const i t ut i on whi ch car ef ul l y pr ovi des f or  t he el ect i on 
of  sher i f f s,  f i xes t he t er m of  of f i ce,  et c. ,  t hat  t he 
l egi s l at ur e may det ach f r om t he of f i ce i t s dut i es and 
f unct i ons,  and t r ansf er  t hose dut i es t o anot her  
of f i cer .   I n t hi s case i t  i s  sai d t hat  t he l egi s l at ur e 
has at t empt ed t o t ake t he l ar gest  shar e of  t he dut i es 
of  sher i f f ,  i n poi nt  of  r esponsi bi l i t y  and emol ument ,  
and t o commi t  i t  t o an of f i cer  sel ect ed by t he count y 
boar d of  super vi sor s.   I f  t he l egi s l at ur e can do t hi s,  
why may i t  not  depr i ve t he sher i f f  of  al l  t he dut i es 
and power s apper t ai ni ng t o hi s  of f i ce,  and t r ansf er  
t hem t o some of f i cer  not  chosen by t he el ect or s?  I t  
woul d cer t ai nl y be a ver y i dl e pr ovi s i on of  t he 
const i t ut i on,  t o secur e t o t he el ect or s t he r i ght  t o 
chose t hei r  sher i f f s,  and at  t he same t i me l eave t o 
t he l egi s l at ur e t he power  t o det ach f r om t he of f i ce of  
sher i f f  al l  t he dut i es and f unct i ons by l aw bel ongi ng 
t o t hat  of f i ce when t he const i t ut i on was adopt ed,  and 
commi t  t hose dut i es t o some of f i cer  not  el ect ed by t he 
peopl e.   For  t hi s woul d be t o secur e t o t he el ect or s 
t he r i ght  t o choose a sher i f f  i n name mer el y,  whi l e 
al l  t he dut i es and subst ance of  t he of f i ce mi ght  be 
exer ci sed by and bel ong t o an of f i cer  appoi nt ed by 
some ot her  aut hor i t y.  

¶36 The Br unst  cour t  t hus f or mul at ed t he i nqui r y i nt o t he 

sher i f f ' s  const i t ut i onal  power s,  r i ght s,  and dut i es as an 

hi st or i cal  one,  exami ni ng t he nat ur e of  t he of f i ce of  sher i f f  as 

i t  exi st ed when t he const i t ut i on was adopt ed.   I n l at er  cases,  

begi nni ng wi t h St at e ex r el .  Mi l waukee Count y v.  Buech,  171 Wi s.  

474,  482,  177 N. W.  781 ( 1920) ,  t he i nqui r y i nt o t he 

const i t ut i onal  pr er ogat i ves of  t he of f i ce of  sher i f f  cont i nued 
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t o f ocus on t he hi st or i cal  at t r i but es of  t he of f i ce,  but  t he 

cour t  l i mi t ed t he const i t ut i onal  power s,  r i ght s,  and dut i es of  

t he sher i f f  t o onl y t hose " i mmemor i al  pr i nci pal  and i mpor t ant  

dut i es t hat  char act er i zed and di st i ngui shed t he of f i ce. " 19 

¶37 I n Buech,  t he sher i f f  chal l enged t he appl i cat i on of  

t he c i v i l  ser vi ce l aw t o a deput y as unconst i t ut i onal .   The 

Buech cour t  hel d t hat  t he c i v i l  ser vi ce l aw appl i ed t o t he 

sher i f f ' s  hi r i ng deput i es,  al t hough " at  common l aw t he sher i f f  

possessed t he power  t o appoi nt  deput i es. "   Accor di ng t o t he 

Buech cour t ,  t he power  t o hi r e does not  gi ve char act er  and 

di st i nct i on t o t he of f i ce;  i t  i s  not  a power  " pecul i ar "  t o t he 

of f i ce of  sher i f f .  The st at e const i t ut i on does not ,  i n t he wor ds 

of  t he Buech cour t ,  " pr ohi bi t [ ]  any l egi s l at i ve change i n t he 

power s,  dut i es,  f unct i ons,  and l i abi l i t i es of  a sher i f f  as t hey 

exi st ed at  common l aw. " 20  

¶38 The cour t  expl ai ned i n Hei t kemper  v.  Wi r s i ng,  194 

Wi s.  2d 182,  189,  533 N. W. 2d 770 ( 1995) ,  t hat  Buech " r ej ect ed 

any i nt er pr et at i ons of  Br unst  whi ch t r i ed t o i nc l ude wi t hi n t he 

const i t ut i onal l y pr ot ect ed f unct i ons of  t he sher i f f  al l  power s 

hel d by t he sher i f f  at  t he common l aw.   Rat her ,  t he [ Br unst ]  

cour t  i ndi cat ed t hat  t he t est  f or  det er mi ni ng whi ch f unct i ons 

wer e const i t ut i onal l y pr ot ect ed was mor e exact i ng. "   The 

Hei t kemper  cour t  expl ai ned t hat  " i nt er nal  management  and 

                                                 
19 St at e ex r el .  Mi l waukee Count y v.  Buech,  171 Wi s.  474,  

482,  177 N. W.  781 ( 1920) .    

20 I d.  



No.  2005AP2742   

 

16 
 

admi ni st r at i ve dut i es, "  whi l e i mpor t ant ,  f al l  wi t hi n t he 

" mundane and commonpl ace"  dut i es not  pr ot ect ed by t he 

const i t ut i on. 21   

¶39 Cases addr essi ng t he const i t ut i onal  di mensi ons of  t he 

of f i ce of  sher i f f  est abl i sh t he f ol l owi ng cr i t er i a f or  

i dent i f y i ng a sher i f f ' s  const i t ut i onal  power s,  r i ght s,  and 

dut i es:  cer t ai n i mmemor i al ,  pr i nci pal ,  and i mpor t ant  dut i es of  

t he sher i f f  at  common l aw t hat  ar e pecul i ar  t o t he of f i ce of  

sher i f f  and t hat  char act er i ze and di st i ngui sh t he of f i ce ar e 

const i t ut i onal l y pr ot ect ed f r om l egi s l at i ve i nt er f er ence. 22  

¶40 Never t hel ess,  t he const i t ut i on does not  pr ohi bi t  al l  

l egi s l at i ve change i n t he power s,  dut i es,  f unct i ons,  and 

l i abi l i t i es of  a sher i f f  as t hey exi st ed at  common l aw. 23  

" [ I ] i nt er nal  management  and admi ni st r at i ve dut i es .  .  .  [ t hat ]  

nei t her  gave ' char act er '  nor  ' di st i nct i on'  t o t he of f i ce of  

sher i f f  .  .  .  f al l  wi t hi n t he mundane and common admi ni st r at i ve 

dut i es of  a sher i f f  whi ch may be r egul at ed by t he l egi s l at ur e. " 24    

¶41 The cour t  has car ef ul l y expl ai ned i t s r easoni ng f or  

al l owi ng l egi s l at i ve change t o cer t ai n power s,  r i ght s,  and 

dut i es of  a sher i f f  as f ol l ows:   I f  t he l egi s l at ur e coul d not  

                                                 
21 Hei t kemper ,  194 Wi s.  2d at  193;  Local  986B,  168 

Wi s.  2d at  824,  831 ( " The l egi s l at ur e may st i l l  r egul at e t he 
admi ni st r at i ve and execut i ve dut i es of  a sher i f f .  .  .  .  " ) .   

22 Buech,  171 Wi s.  2d at  482;  see al so Local  986B,  168 
Wi s.  2d at  826- 27.  

23 Buech,  171 Wi s.  at  482.    

24 Hei t kemper ,  194 Wi s.  2d at  193.  
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act ,  " a const i t ut i onal  amendment  woul d be necessar y i n or der  t o 

change t he dut i es of  sher i f f s i n t he s l i ght est  degr ee,  and i n 

t hi s r espect  ' t he st at e woul d be st r et ched on a bed of  

Pr ocr ust es. ' " 25   

¶42 I n sum,  power s,  r i ght s,  and dut i es of  t he of f i ce of  

sher i f f  t hat  ar e " mundane and commonpl ace"  " i nt er nal  management  

and admi ni st r at i ve"  dut i es,  even i f  t hey ar e ever - pr esent  

aspect s of  t he const i t ut i onal  of f i ce,  ar e not  accor ded 

const i t ut i onal  s t at us. 26  To i gnor e an anal ysi s of  whet her  t he 

dut y at  i ssue i s mundane and commonpl ace and whet her  i t  i s  an 

i nt er nal  management  and admi ni st r at i ve dut y i s t o i gnor e or  

mi sr ead our  case l aw and t o r i sk over - const i t ut i onal i z i ng t he 

power s of  t he of f i ce of  t he sher i f f ,  i n cont r avent i on of  t he 

f r amer s'  i nt ent i ons.    

¶43 Thi s t r adi t i onal  const i t ut i onal  anal ysi s of  whet her  a 

power ,  r i ght ,  or  dut y of  t he of f i ce of  sher i f f  i s  i mmemor i al  and 

di st i nct i ve ( and const i t ut i onal l y pr ot ect ed)  or  mundane and 

commonpl ace,  i nt er nal  management  and admi ni st r at i ve ( and not  

const i t ut i onal l y pr ot ect ed)  i s easi l y appar ent  f r om t he cases 

                                                 
25 Buech,  171 Wi s.  at  482 ( quot ed wi t h appr oval  i n 

Hei t kemper ,  194 Wi s.  2d at  190) .   As t he cour t  l at er  expl ai ned 
i n Local  986B,  168 Wi s.  2d at  824,  " Pr ocr ust es was a 
myt hol ogi cal  bandi t  known f or  pl aci ng hi s v i ct i ms on an i r on 
bed,  t y i ng t hem t o i t ,  and t hen maki ng t hem t he r i ght  l engt h f or  
i t  by st r et chi ng t hose who wer e t oo shor t  and cut t i ng of f  as 
much as was necessar y f r om t hose who wer e t oo l ong. "   I d.  at  826 
n. 2.  

26 Local  986B,  168 Wi s.  2d 819,  826.   See al so Hei t kemper ,  
194 Wi s.  2d at  193.  
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and i s easy t o s t at e.   Thi s t r adi t i onal  const i t ut i onal  anal ysi s  

i s not ,  however ,  easy t o appl y.   Each of  t he cases comi ng t o t he 

cour t  i nvol ves an act i on of  t he sher i f f  t hat  i s  i n some way 

r el at ed t o a r ecogni zed const i t ut i onal  power ,  r i ght ,  and dut y of  

t he of f i ce,  as i n t he i nst ant  case i nvol v i ng t he oper at i on of  

t he j ai l  and car e of  i nmat es.   Some cases have pr ot ect ed t he 

of f i ce of  sher i f f  f r om l egi s l at i ve i nt er f er ence;  ot her s have 

not .   

¶44 We begi n our  anal ysi s of  t he case l aw by st at i ng t hat  

t he oper at i on of  t he j ai l  and t he cust ody and car e of  j ai l  

i nmat es ar e par t  and par cel  of  t he dut i es f r om t i me i mmemor i al  

bel ongi ng t o t he of f i ce of  sher i f f  and ar e di st i nct i ve t o t he 

of f i ce.   I n 1870,  t he Br unst  cour t  st at ed t hat  " [ a] mong t hose 

dut i es [ of  a sher i f f ] ,  one of  t he most  char act er i st i c and wel l  

acknowl edged was t he cust ody of  t he common j ai l  and of  t he 

pr i soner s t her ei n. " 27  Case l aw and t he opi ni ons of  t he at t or ney 

gener al  have cont i nued t o r ecogni ze t hat  t he oper at i on of  t he 

j ai l  i s  a pr i mar y dut y of  t he of f i ce of  sher i f f  t hat  " gave 

char act er  and di st i nct i on t o t he of f i ce"  at  common l aw and t hus 

i s wi t hi n t he const i t ut i onal  pr er ogat i ve of  t he sher i f f . 28 

¶45 Aspect s of  t he oper at i on of  t he j ai l ,  however ,  

i ncl udi ng t he pr ovi s i on of  f ood f or  i nmat es,  have been gover ned 

by st at ut e.   As ear l y as 1881,  t he cour t  hel d t hat  t he sher i f f  

                                                 
27 Br unst ,  26 Wi s.  at  414.  

28 Buech,  171 Wi s.  at  482;  Br unst ,  26 Wi s.  at  414;  68 Op.  
At t ' y  Gen.  330,  332 ( Nov.  7,  1979) .  
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has an obl i gat i on t o f ur ni sh boar d f or  t hose housed at  a j ai l .   

But  t he cour t  di d not  char act er i ze t he dut y t o f ur ni sh boar d as 

a " t i me i mmemor i al "  t ask.   Rat her  t he cour t  l ocat ed t he 

sher i f f ' s  r esponsi bi l i t y  i n t he st at ut or y obl i gat i ons pr escr i bed 

by t he l egi s l at ur e. 29  The cour t  decl ar ed t hat  " [ t ] he dut y of  

f ur ni shi ng boar d f or  per sons conf i ned i n j ai l  i s  absol ut el y 

i mposed upon t he sher i f f  by l aw. " 30  The appl i cabl e " st at ut e 

i mposes t he absol ut e dut y and r esponsi bi l i t y  upon t hat  of f i cer  

' t o t ake t he char ge and cust ody of  t he j ai l  of  hi s count y and 

t he per sons t her ei n,  and keep t hem hi msel f ,  or  by hi s deput y or  

j ai l er . ' " 31 

¶46 Today,  Wi s.  St at .  § 302. 37 r equi r es t he sher i f f  t o 

t ake cust ody of  i nmat es and pr ovi de t hem wi t h adequat e 

nour i shment .   Wi sconsi n St at .  § 302. 37( 1) ( a)  st at es i n r el evant  

par t :   

The sher i f f  or  ot her  keeper  of  a j ai l  shal l  const ant l y 
keep i t  c l ean and i n a heal t hf ul  condi t i on and pay 
st r i ct  at t ent i on t o t he per sonal  c l eanl i ness of  t he 
pr i soner s and shal l  cause t he cl ot hi ng of  each 
pr i soner  t o be pr oper l y l aunder ed.   The sher i f f  or  
keeper  shal l  f ur ni sh each pr i soner  wi t h c l ean wat er ,  
t owel s and beddi ng.   The sher i f f  or  keeper  shal l  ser ve 
each pr i soner  3 t i mes dai l y wi t h enough wel l - cooked,  
whol esome f ood.   The count y boar d shal l  pr escr i be an 
adequat e di et  f or  t he pr i soner s i n t he count y j ai l .  

                                                 
29 Bel l  v.  Fond du Lac Count y,  53 Wi s.  433,  434,  10 N. W.  522 

( 1881) .  

30 I d.  

31 I d.  at  433- 34.  
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¶47 Of  cour se,  t he s i mpl e f act  t hat  t he l egi sl at ur e 

codi f i ed a dut y and r esponsi bi l i t y  of  t he sher i f f ,  l i ke 

pr ovi di ng f ood f or  j ai l  i nmat es,  does not  st r i p sher i f f s of  any 

const i t ut i onal  pr ot ect i ons t hey may have r egar di ng t hi s dut y.   

Li kewi se,  t he s i mpl e f act  t hat  t he t ask of  pr ovi di ng f ood t o 

i nmat es i n t he j ai l  has been a l ong- st andi ng st at ut or y  

r esponsi bi l i t y  of  t he sher i f f  does not  i mbue t hi s dut y wi t h 

const i t ut i onal  pr ot ect i ons. 32 

 ¶48 The di sput e bet ween t he par t i es i n t he i nst ant  case 

cent er s on whet her  a sher i f f ' s  hi r i ng and f i r i ng of  per sonnel  t o 

pr ovi de f ood ser vi ce t o i nmat es,  i ncl udi ng Sher i f f  Kocken' s 

cont r act i ng wi t h a f ood ser vi ce pr ovi der  f or  j ai l  i nmat es at  t he 

                                                 
32 See Dunn Count y v.  WERC,  2006 WI  App 120,  ¶9,  293 

Wi s.  2d 637,  718 N. W. 2d 138.   Accor di ng t o t he r ecor d,  t he Br own 
Count y sher i f f  and hi s wi f e at  one t i me per sonal l y handl ed f ood 
ser vi ce i n t he j ai l .  
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Br own Count y j ai l ,  i s  wi t hi n t he sher i f f ' s const i t ut i onal  

power s,  r i ght s,  and dut i es. 33   

 ¶49 Sher i f f  Kocken i nsi st s t hat  t he c i r cui t  cour t  pr oper l y 

anal yzed t he l aw when i t  f ound t hat  t he pr ovi s i on of  f ood at  t he 

j ai l  was wi t hi n t he " t i me i mmemor i al "  dut i es of  t he of f i ce of  

sher i f f .   Accor di ng t o Sher i f f  Kocken,  t he case l aw makes cl ear  

t hat  t he oper at i on of  t he j ai l ,  i ncl udi ng t he car e of  t he 

i nmat es of  t he j ai l ,  i s  a const i t ut i onal  dut y of  t he of f i ce of  

sher i f f  such t hat  a sher i f f  i s  t o be af f or ded f ul l  di scr et i on i n 

per f or mi ng t hi s dut y.   Sher i f f  Kocken ur ges t hi s cour t  t o adopt  

t he c i r cui t  cour t ' s  r easoni ng:  Pr ovi s i on of  f ood i s a cent r al  

aspect  of  car i ng f or  i nmat es and oper at i ng t he j ai l ,  and 

t her ef or e,  t he sher i f f  has sol e const i t ut i onal  r esponsi bi l i t y  t o 

manage and admi ni st er  t hi s const i t ut i onal  t ask,  i ncl udi ng hi r i ng 

t he f ood ser vi ce pr ovi der .  

                                                 
33 Al t hough Sher i f f  Kocken st at es t he i ssue as hi s 

const i t ut i onal  power  t o choose a meal  del i ver y syst em,  he 
at t empt s t o j ust i f y hi s abi l i t y  t o sel ect  a f ood ser vi ce 
pr ovi der  as par t  of  a br oader  power  t han j ust  t he pr ovi s i on of  
f ood.   Accor di ng t o Sher i f f  Kocken,  t hi s deci s i on about  t he f ood 
ser vi ce pr ovi der  has i mpor t ant  r ami f i cat i ons:  i t  may gener at e 
oppor t uni t i es f or  i nmat e r ehabi l i t at i on,  l i ke t r ai ni ng and 
cer t i f i cat i on;  cr eat e f i scal  sav i ngs;  and af f ect  ot her  budget ar y  
consi der at i ons.   These col l at er al  consequences do not ,  however ,  
t r ansf or m our  i nqui r y i nt o whet her  t he sher i f f  has t he 
const i t ut i onal  power  t o desi gn and i mpl ement  r ehabi l i t at i ve 
pr ogr ams at  t he j ai l  or  t o r educe expendi t ur es.   The par t i es 
f ocus t hei r  ar gument s on t he sher i f f ' s  dut y t o pr ovi de f ood,  not  
t he r ami f i cat i ons of  t he deci s i on,  and so do we.   The quest i on 
pr esent ed by t he par t i es and t he non- par t y br i ef s i s a l egal  
quest i on of  whet her  t he sher i f f  had t he abi l i t y  t o choose a f ood 
pr ovi der  f or  t he j ai l ,  not  whet her  he made t he r i ght  choi ce and 
not  whet her  t he sher i f f  has power s t o i mpl ement  r ehabi l i t at i ve 
pr ogr ams or  make budget ar y deci s i ons.  
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 ¶50 I n cont r ast ,  t he def endant s,  t he Di st r i ct  Counci l  and 

AFSCME Local  1901,  cont end t hat  t he hi r i ng and f i r i ng of  

per sonnel  t o pr ovi de f ood ser vi ce f or  t he count y j ai l  i s  not  

wi t hi n t he const i t ut i onal  pr er ogat i ves of  t he of f i ce of  sher i f f  

and i s i nst ead one of  t he mundane and commonpl ace i nt er nal  

management  and admi ni st r at i ve t asks t hat  do not  gi ve char act er  

and di st i nct i on t o t he of f i ce.   Accor di ngl y,  t he def endant s 

ar gue t hat  t he hi r i ng of  a f ood ser vi ce pr ovi der  f or  t he count y 

j ai l  can be r egul at ed by t he l egi s l at ur e and can be subj ect  t o a 

col l ect i ve bar gai ni ng agr eement  ent er ed pur suant  t o t he 

Muni ci pal  Empl oyee Rel at i ons Act .    

¶51 We do not  appr oach t he quest i on pr esent ed by wr i t i ng 

on a bl ank sl at e.   We gai n gui dance i n t he i nst ant  case about  

t he pr oper  appl i cat i on of  t he cr i t er i a def i ni ng t he 

const i t ut i onal  and non- const i t ut i onal  power s,  r i ght s,  and dut i es 

of  t he of f i ce of  sher i f f  f r om pr i or  cour t  deci s i ons t hat  

addr essed t he const i t ut i onal  pr er ogat i ves of  t he of f i ce of  

sher i f f ,  as wel l  as f r om t he publ i shed opi ni ons of  t he Wi sconsi n 

at t or ney gener al . 34  We f i r st  exami ne cases r ecogni z i ng t he 

const i t ut i onal l y pr ot ect ed power s,  r i ght s,  and dut i es of  t he 

of f i ce of  sher i f f  and t hen t he cases decl ar i ng cer t ai n power s,  

r i ght s,  and dut i es not  const i t ut i onal l y pr ot ect ed.  
                                                 

34 At t or ney Gener al  Opi ni ons,  whet her  publ i shed or  
unpubl i shed,  ar e not  bi ndi ng aut hor i t y on t hi s cour t .   The cour t  
may,  however ,  choose t o t r eat  t hem as per suasi ve aut hor i t y and 
gai n gui dance f r om t hei r  anal yses.   The At t or ney Gener al ' s  
Of f i ce has publ i shed numer ous opi ni ons,  i n a per i od spanni ng 
over  one hundr ed year s,  expoundi ng on t he const i t ut i onal  
pr er ogat i ves of  t he of f i ce of  sher i f f .  
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¶52 The oper at i on of  a j ai l  and car e of  t he j ai l  i nmat es 

has been r ecogni zed as wi t hi n t he const i t ut i onal  power s of  t he 

sher i f f ,  because t he oper at i on of  t he j ai l  gi ves char act er  and 

di st i nct i on t o t he of f i ce of  sher i f f .   Thus i n 1870,  t he cour t  

st r uck down l egi s l at i on assi gni ng t he ent i r e oper at i on of  t he 

j ai l  t o an of f i cer  ot her  t han t he sher i f f .   The cour t  decl ar ed 

unconst i t ut i onal  a st at ut e maki ng t he Mi l waukee house of  

cor r ect i on t he Mi l waukee Count y j ai l  and maki ng t he i nspect or  of  

t he house of  cor r ect i on,  ex of f i c i o,  t he j ai l er  of  t he count y 

wi t h excl usi ve char ge and cust ody of  t he j ai l  and al l  pr i soner s 

t her ei n.   The cour t  hel d t hat  t he l egi s l at ur e coul d not  t ake 

f r om t he const i t ut i onal  of f i ce of  sher i f f  a par t  of  t he of f i ce 

and t r ansf er  i t  t o anot her  gover nment  of f i cer  who was appoi nt ed 

i n a di f f er ent  manner  and hel d a di f f er ent  t enur e t han t hat  

pr ovi ded f or  t he sher i f f  by t he st at e const i t ut i on. 35   

¶53 Fur t her mor e,  t he at t or ney gener al ,  i n an opi ni on 

publ i shed i n 1979,  opi ned t hat  because of  t he const i t ut i onal  

nat ur e of  t he sher i f f ' s  aut hor i t y over  t he j ai l ,  t he sher i f f  

coul d or der  t he count y c l er k t o r et ur n a set  of  j ai l  keys t o t he 

sher i f f ,  even t hough st at ut es gave t he count y boar d t he power  t o 

const r uct  and mai nt ai n t he j ai l  and decl ar ed t hat  t he count y 

pr oper t y shal l  be hel d by t he c l er k i n t he name of  t he count y.   

The at t or ney gener al  expl ai ned t hat  because t he power  over  t he 

j ai l  " i s  an i mpor t ant  at t r i but e of  t he const i t ut i onal  of f i ce of  

                                                 
35 Br unst ,  26 Wi s.  at  415.   See al so Wi s.  Pr of ' l  Pol i ce 

Ass' n v.  Dane Count y,  106 Wi s.  2d 303,  313,  316 N. W. 2d 656 
( 1982)  ( WPPA I ) .  
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sher i f f ,  t he count y boar d cannot  const i t ut i onal l y ef f ect  a 

change i n t he subst ance of  t hat  power  by t r ansf er r i ng cust ody of  

t he j ai l  t o t he count y c l er k or  by r equi r i ng t he sher i f f  and t he 

cl er k t o shar e cust ody of  t he j ai l . " 36   

¶54 Anot her  const i t ut i onal l y pr ot ect ed power  and 

pr er ogat i ve of  t he of f i ce of  sher i f f  r ecogni zed by t he cour t s i s 

t he sher i f f ' s  speci al  r el at i onshi p wi t h t he cour t s.   See Wi s.  

Pr of ' l  Pol i ce Ass' n v.  Dane Count y,  106 Wi s.  2d 303,  305,  316 

N. W. 2d 656 ( 1982)  ( WPPA I ) .   Thi s r el at i onshi p bet ween t he 

sher i f f  and t he cour t s i s " pecul i ar  t o"  and " gi ves char act er  and 

di st i nct i on t o"  t he of f i ce of  sher i f f .   The dut i es per f or med by 

t he cour t  of f i cer  desi gnat ed by t he sher i f f  ar e among t he 

pr i nci pal  and i mpor t ant  dut i es t hat  char act er i ze t he of f i ce of  

sher i f f ,  and,  t her ef or e,  t he sher i f f  may not  be r est r i ct ed as t o 

whom he or  she appoi nt s t o per f or m t he f unct i ons. 37  The cour t  

expl ai ned t hat  onl y t he sher i f f  can desi gnat e whi ch deput i es can 

ser ve as a cour t  of f i cer .   " ' At t endance on t he Cour t '  i s  i n t he 

same cat egor y of  power s i nher ent  i n t he sher i f f  as i s r unni ng 

t he j ai l .   Just  as .  .  .  t he l egi s l at ur e cannot  depr i ve t he 

sher i f f  of  cont r ol  of  t he j ai l ,  nei t her  can t he l egi s l at ur e 

                                                 
36 68 Op.  At t ' y  Gen.  330,  332 ( Nov.  7,  1979) .  

37 These cases f ocused t he i nqui r y not  on t he sher i f f ' s  
power  of  appoi nt ment  or  t he sher i f f ' s  abi l i t y  t o assi gn a t ask 
gener al l y,  but  r at her  on t he nat ur e of  t he t ask assi gned i n 
or der  t o assess t he const i t ut i onal  nat ur e of  t he appoi nt ment  
power .   WPPA I ,  106 Wi s.  2d at  312 ( i t  i s  t he " nat ur e of  t he j ob 
assi gned [ t o t he appoi nt ee]  r at her  t han t he gener al  power  of  j ob 
assi gnment  whi ch must  be anal yzed i n l i ght  of  t he sher i f f ' s  
const i t ut i onal  power s. " ) .  
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t hr ough a st at ut e aut hor i z i ng col l ect i ve bar gai ni ng by t he 

count y boar d and a uni on depr i ve t he sher i f f  of  hi s aut hor i t y t o 

sel ect  who among hi s deput i es shal l  act  i n hi s st ead i n 

at t endance on t he cour t . " 38  The cour t  f ocused on t he " nat ur e of  

t he j ob assi gned r at her  t han t he gener al  power  of  j ob 

assi gnment . " 39   
                                                 

38 WPPA I ,  106 Wi s.  2d at  313.   Thi s case was r emanded t o 
t he c i r cui t  cour t  f or  a det er mi nat i on of  t he speci f i c  dut i es of  
t he " cour t  of f i cer "  i n quest i on,  because t hey wer e not  c l ear  
f r om t he r ecor d.   I f  t he " cour t  of f i cer "  di d i n f act  at t end t o 
t he cour t s as wi t hi n t he const i t ut i onal  power  of  t he of f i ce of  
sher i f f ,  t hen onl y t he sher i f f  coul d sel ect  t hese of f i cer s.  

At  common l aw,  t he dut i es of  t he sher i f f  wer e f our  
f ol d.   He was t he keeper  of  t he k i ng' s peace wi t hi n 
t he count y;  he was t he ki ng' s bai l i f f ;  he hear d and 
det er mi ned cer t ai n causes of  act i on i n hi s j udi c i al  
capaci t y;  and f i nal l y,  i n hi s mi ni st er i al  capaci t y,  he 
execut ed al l  pr ocess i ssui ng f r om t he ki ng' s super i or  
cour t s of  j ust i ce.   " I t  i s  one of  t he many dut i es of  
t he sher i f f  t o at t end sessi ons of  par t i cul ar  
cour t s.  .  .  .  The r esponsi bi l i t y  of  t he sher i f f  i s  
l i mi t ed t o t he di r ect i on of  t he cour t .  .  .  .  When t he 
sher i f f  at t ends t he cour t ,  he at t ends as an of f i cer  of  
t he cour t .  .  .  .  I t  i s  t he dut y of  t he sher i f f  t o be 
pr esent  hi msel f ,  or  t hr ough a deput y and pr ovi de 
suf f i c i ent  deput i es t o car r y out  t he cour t ' s  or der s. "  

  .  .  .  .  

[ A] t  common l aw,  t he sher i f f  was an of f i cer  of  t he 
cour t  and obl i ged t o t he cour t ' s  commands.   The 
sher i f f  r emai ns t oday subj ect  t o t he or der s of  t he 
cour t s.   We concl ude t hat  when t he sher i f f  execut es an 
ar r est  war r ant  i ssued by t he cour t  t o br i ng a pr i soner  
bef or e t he cour t  t he sher i f f  at t ends upon t he cour t .  

Wi s.  Pr of ' l  Pol i ce Ass' n/ Law Enf or cement  Empl oyee Rel at i ons Di v.  
v.  Dane Count y,  149 Wi s.  2d 699,  706- 07,  439 N. W. 2d 625 ( Ct .  
App.  1989)  ( WPPA I I )  ( c i t at i ons omi t t ed) .  

39 WPPA I ,  106 Wi s.  2d at  312.  
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¶55 The sher i f f ' s  speci al  r el at i onshi p wi t h t he cour t s was 

r ei nf or ced r ecent l y i n a 2006 cour t  of  appeal s deci s i on.   Dunn 

Count y v.  WERC,  2006 WI  App 120,  ¶¶12- 13,  293 Wi s.  2d 637,  718 

N. W. 2d 138.   The cour t  of  appeal s hel d t hat  a col l ect i ve 

bar gai ni ng agr eement  cannot  del egat e power  t o t he c l er k of  

cour t s,  wi t h pr i or i t y over  t he sher i f f ,  i n t he schedul i ng,  

di r ect i ng,  and super vi s i ng of  deput i es ser vi ng as cour t  secur i t y  

of f i cer s.   Thi s del egat i on of  power ,  hel d t he cour t  of  appeal s,  

i nt er f er es wi t h t he sher i f f ' s  const i t ut i onal  aut hor i t y i n 

at t endi ng on t he cour t s. 40  " [ T] he sher i f f  cannot  be r equi r ed t o 

del egat e t o anot her  count y of f i c i al  t he di r ect or y or  super vi sor y 

aut hor i t y over  at t endance upon t he cour t . " 41 

¶56 Agai n deal i ng wi t h t he sher i f f ' s  r el at i onshi p t o t he 

cour t s,  t he cour t  of  appeal s hel d i n Wi sconsi n Pr of essi onal  

Pol i ce Ass' n/ Law Enf or cement  Empl oyee Rel at i ons Di v i s i on v.  Dane 

Count y,  149 Wi s.  2d 699,  712,  439 N. W. 2d 625 ( Ct .  App.  1989)  

( WPPA I I ) ,  t hat  t he sher i f f ' s  dut y " t o execut e cour t - i ssued 

ar r est  war r ant s t o br i ng bef or e t he cour t  a pr i soner "  was a 

car di nal  and t r adi t i onal  r esponsi bi l i t y  of  t he sher i f f ,  gi v i ng 

char act er  t o t he of f i ce of  sher i f f .   Accor di ngl y,  t he cour t  of  

appeal s concl uded t hat  t he sher i f f ' s  r i ght  t o enl i st  t he 

ser vi ces of  t he U. S.  Mar shal  f or  i nt er st at e conveyance of  

                                                 
40 Dunn Count y v.  WERC,  2006 WI  App 120,  ¶¶12- 13,  293 

Wi s.  2d 637,  718 N. W. 2d 138.  

41 I d. ,  ¶14.  
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pr i soner s " may not  be l i mi t ed by a col l ect i ve bar gai ni ng 

agr eement . " 42 

¶57 Two ot her  power s,  r i ght s,  and dut i es r ecogni zed and 

cl ear l y accept ed by t he cour t s as wi t hi n t he const i t ut i onal  

pr er ogat i ve of  t he of f i ce of  sher i f f  ar e mai nt ai ni ng l aw and 

or der  and pr eser vi ng t he peace. 43  I n a case i nvol v i ng t hi s 

const i t ut i onal l y pr ot ect ed pr er ogat i ve of  t he of f i ce of  sher i f f ,  

t he cour t  of  appeal s has concl uded t hat  a sher i f f  has t he r i ght  

t o cr eat e a t empor ar y mut ual  ai d uni t  consi st i ng of  var i ous l aw 

enf or cement  of f i cer s t o addr ess a speci al  emer gency,  despi t e t he 

obj ect i on of  a deput y seeki ng over t i me oppor t uni t i es under  t he 

col l ect i ve bar gai ni ng agr eement .   The cour t  of  appeal s expl ai ned 

i n Washi ngt on Count y v.  Washi ngt on Count y Deput y Sher i f f ' s  

Ass' n,  192 Wi s.  2d 728,  531 N. W. 2d 468 ( Ct .  App.  1995) ,  t hat  

" [ t he sher i f f ' s ]  assi gnment  of  muni ci pal  of f i cer s t o pat r ol  dut y  

nor mal l y assi gned t o deput i es was i n t he r easonabl e ant i c i pat i on 

of  a possi bl e emer gency si t uat i on dur i ng Har l eyf est  and,  i n t hi s 

case,  was a pr oper  exer ci se of  a sher i f f ' s  dut y t o pr eser ve t he 

peace .  .  .  . " 44  Agai n,  t he cour t  f ocused on t he speci al  " nat ur e 

                                                 
42 WPPA I I ,  149 Wi s.  2d at  712.  

43 Local  986B,  168 Wi s.  2d at  830;  WPPA I ,  106 Wi s.  2d at  
313;  Andr eski  v.  I ndus.  Comm' n,  261 Wi s.  234,  240,  52 N. W. 2d 135 
( 1952)  ( a wor ker ' s compensat i on case i nvol v i ng whet her  t he 
sher i f f  was on busi ness so t hat  hi s wi dow was el i gi bl e f or  
compensat i on) .  

44 Washi ngt on Count y v.  Washi ngt on Count y Deput y Sher i f f ' s  
Ass' n,  192 Wi s.  2d 728,  741,  531 N. W. 2d 468 ( Ct .  App.  1995)  
( emphasi s added) .  
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of  t he j ob assi gned r at her  t han t he gener al  power  of  j ob 

assi gnment . " 45 

¶58 I n anot her  case i nvol v i ng t he same const i t ut i onal  

pr er ogat i ve,  Mani t owoc Count y v .  Local  986B,  168 Wi s.  2d 819,  

484 N. W. 2d 534 ( 1992) ,  t he cour t  concl uded t hat  a sher i f f  had 

t he const i t ut i onal  r i ght  t o assi gn a speci al l y qual i f i ed deput y 

f r om pat r ol  dut y t o f i l l  a uni que under cover  posi t i on. 46  The 

cour t  expl ai ned t hat  " l aw enf or cement  and pr eser vi ng t he peace 

wer e dut i es whi ch ' gave char act er  and di st i nct i on'  t o t he of f i ce 

of  sher i f f  .  .  .  " 47 and " under cover  det ect i ve wor k i s a 

cont empor ar y met hod of  t he exer ci se of  t he sher i f f ' s  hi st or i cal  

dut i es of  mai nt ai ni ng l aw and or der  and pr eser vi ng t he peace. " 48  

The cour t  emphasi zed,  however ,  t hat  t he " l egi s l at ur e may st i l l  

r egul at e t he admi ni st r at i ve and execut i ve dut i es of  a sher i f f ,  

and t he col l ect i ve bar gai ni ng agr eement  wi l l  s t i l l  cont r ol  

wages,  hour s and condi t i ons of  empl oyment . " 49  The cour t  

expr essl y decl ar ed t hat  i t s hol di ng about  t he under cover  agent  

i s nar r ow and l i mi t ed t o t he f act s of  t he case. 50  Agai n,  t he 

                                                 
45 WPPA I ,  106 Wi s.  2d at  312.  

46 Local  986B,  168 Wi s.  2d at  830.  

47 I d.  at  828.  

48 I d.  at  830.  

49 I d.  at  831.  

50 I d.   See al so Hei t kemper ,  194 Wi s.  2d at  192- 93 
( i nt er pr et i ng Local  986B nar r owl y) .  
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cour t  f ocused on t he speci al  " nat ur e of  t he j ob assi gned r at her  

t han t he gener al  power  of  j ob assi gnment . " 51 

¶59 The cour t  of  appeal s i n Dunn Count y v.  WERC,  2006 WI  

App 120,  ¶23,  293 Wi s.  2d 637,  718 N. W. 2d 138,  has expl ai ned t he 

l i mi t ed appl i cabi l i t y  of  t he mut ual  ai d case and t he under cover  

agent  case.   They i nvol ve,  wr ot e t he cour t  of  appeal s,  " ver y 

speci f i c  assi gnment s,  not  day- t o- day r out i ne schedul i ng 

r equi r ement s. " 52 

¶60 Ot her  cases demonst r at e t hat  not  al l  mat t er s r el at ed 

t o t he sher i f f ' s  power s,  r i ght s,  and dut i es t o mai nt ai n l aw and 

or der  and t o pr eser ve t he peace ar e const i t ut i onal l y pr ot ect ed 

and wi t hi n t he t ot al  di scr et i on of  t he sher i f f .   I n ot her  wor ds,  

even when a t ask i s r el at ed t o a sher i f f ' s  const i t ut i onal  

power s,  r i ght s,  and dut i es,  l i ke mai nt ai ni ng l aw and or der ,  t he 

sher i f f  may be subj ect  t o l egi sl at i ve r egul at i on i n r egar d t o 

per f or mance of  t hat  dut y.   The cour t ' s  r easoni ng has been t hat  

many t asks f or  whi ch a sher i f f  i s  r esponsi bl e t hat  r el at e t o t he 

of f i ce' s const i t ut i onal  power s,  r i ght s,  and dut i es ar e 

nondi st i nct i ve,  " mundane and commonpl ace"  " i nt er nal  management  

and admi ni st r at i ve"  dut i es of  a sher i f f .   Such dut i es do not  

t hemsel ves t ake on const i t ut i onal  di mensi ons and can be 

r egul at ed by t he l egi s l at ur e.  

                                                 
51 WPPA I ,  106 Wi s.  2d at  312.  

52 Dunn Count y v.  WERC,  2006 WI  App 120,  ¶23,  293 
Wi s.  2d 637,  718 Wi s.  2d 138.  
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¶61 For  exampl e,  t he const i t ut i onal  pr er ogat i ve of  t he 

of f i ce of  sher i f f  t o mai nt ai n l aw and or der  and pr eser ve t he 

peace does not  encompass t he power  t o appoi nt  or  di smi ss 

deput i es.  

¶62 The appoi nt ment  and di smi ssal  of  deput i es ar e non-

di st i nct i ve i nt er nal  management  and admi ni st r at i ve t asks,  i n 

cont r ast  t o t he const i t ut i onal  t asks pr evi ousl y descr i bed.   

Al t hough at  common l aw t he sher i f f  had t he power  or  aut hor i t y t o 

appoi nt  deput i es,  t he cour t  has hel d t hat  t hi s power  " was not  a 

power  or  aut hor i t y t hat  gave char act er  and di st i nct i on t o t he 

of f i ce. " 53  Thus i n St at e ex r el .  Mi l waukee Count y v.  Buech,  171 

Wi s.  474,  177 N. W.  781 ( 1920) ,  t he cour t  uphel d t he 

const i t ut i onal i t y of  a st at ut e pr ovi di ng f or  a c i v i l  ser vi ce 

                                                 
53 Buech,  171 Wi s.  at  482.  

Wi t h no di sposi t i on t o quest i on t he doct r i ne of  [ St at e 
ex r el .  Kennedy v.  Br unst ] ,  we do not  t hi nk i t  shoul d 
be ext ended t o t he ext ent  her e ur ged.   We t hi nk i t  
shoul d be conf i ned t o t hose i mmemor i al  pr i nci pal  and 
i mpor t ant  dut i es t hat  char act er i zed and di st i ngui shed 
t he of f i ce.   Whi l e at  common l aw t he sher i f f  possessed 
t he power  t o appoi nt  deput i es,  i t  was not  a power  or  
aut hor i t y t hat  gave char act er  and di st i nct i on t o t he 
of f i ce.   Many ot her  of f i cer s as wel l  as sher i f f s 
possessed t he power .   I t  was mor e i n t he nat ur e of  a 
gener al  power  possessed by al l  of f i cer s t o a mor e or  
l ess ext ent ,  and was not  pecul i ar  t o t he of f i ce of  
sher i f f .   I t  shoul d not  be hel d,  i n our  j udgment ,  t hat  
t he const i t ut i on pr ohi bi t s any l egi s l at i ve change i n 
t he power s,  dut i es,  f unct i ons,  and l i abi l i t i es of  a 
sher i f f  as t hey exi st ed at  common l aw.   I f  t hat  wer e 
t r ue,  a const i t ut i onal  amendment  woul d be necessar y i n 
or der  t o change t he dut i es of  sher i f f s i n t he 
s l i ght est  degr ee,  and i n t hi s  r espect ,  " t he st at e 
woul d be st r et ched on a bed of  Pr ocr ust es. "  
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syst em t hat  i ncl uded def i ni ng and l i mi t i ng t he sher i f f ' s  

aut hor i t y t o hi r e and di schar ge deput i es.   The cour t  r eaf f i r med 

t hi s hol di ng i n Hei t kemper  v.  Wi r s i ng,  194 Wi s.  2d 182,  533 

N. W. 2d 770 ( 1995) ,  st at i ng t hat  " [ w] hi l e i nt er nal  management  and 

admi ni st r at i ve dut i es such as t er mi nat i on ar e i mpor t ant ,  t hey 

nei t her  gave ' char act er '  nor  ' di st i nct i on'  t o t he of f i ce of  

sher i f f .   Rat her ,  t hese dut i es,  speci f i cal l y t he power  t o 

di smi ss,  f al l  wi t hi n t he mundane and common admi ni st r at i ve 

dut i es of  a sher i f f  whi ch may be r egul at ed by t he l egi s l at ur e. " 54  

¶63 The sher i f f  i s  t hus subj ect  t o c i v i l  ser vi ce 

r equi r ement s i n t he hi r i ng and di schar gi ng of  deput i es. 55  A 

newl y el ect ed or  r eel ect ed sher i f f  who wi shes t o di smi ss or  not  

t o r eappoi nt  a pr evi ousl y appoi nt ed deput y does not  possess t he 

const i t ut i onal  aut hor i t y t o do so.   The sher i f f  i s  i nst ead bound 

by t he col l ect i ve bar gai ni ng agr eement . 56  

¶64 The wor ki ng envi r onment  of  t he sher i f f ' s  of f i ce may be 

r egul at ed by t he l egi s l at ur e or  may be subj ect  t o col l ect i ve 

bar gai ni ng agr eement s.   The cour t  has decl ar ed:  " The l egi s l at ur e 

may st i l l  r egul at e t he admi ni st r at i ve and execut i ve dut i es of  a 

                                                 
54 Hei t kemper ,  194 Wi s.  2d at  193.    

55 Buech,  171 Wi s.  at  482;  see al so Br own Count y Sher i f f ' s  
Dep' t  v.  Br own Count y Sher i f f ' s  Dep' t  Non- super vi sor y Empl oyees 
Ass' n,  194 Wi s.  2d 265,  273- 74,  533 N. W. 2d 766 ( 1995) .  

56 I d.  at  269.  
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sher i f f ,  and t he col l ect i ve bar gai ni ng agr eement  wi l l  s t i l l  

cont r ol  wages,  hour s and condi t i ons of  empl oyment . " 57  

¶65 Li kewi se,  t he at t or ney gener al  opi ned t hat  t he count y  

boar d may f i x t he number  and t he compensat i on of  al l  deput y 

sher i f f s,  i ncl udi ng honor ar y deput i es,  wi t hout  usur pi ng t he 

const i t ut i onal  power s of  t he sher i f f . 58  I n anot her  opi ni on,  t he 

at t or ney gener al  expl ai ned t hat  t he admi ni st r at i ve aspect s of  

t he of f i ce of  sher i f f  ar e not  const i t ut i onal  i n nat ur e,  

emphasi z i ng t hat  " t he const i t ut i on does not  pr ohi bi t  t he 

Legi s l at ur e f r om exer ci s i ng any cont r ol  of  t he power s,  dut i es,  

f unct i ons and l i abi l i t i es of  a sher i f f  as t hey exi st ed at  common 

l aw,  and i t  may r egul at e many such mat t er s,  i ncl udi ng t he 

appoi nt ment  and compensat i on of  hi s deput i es and ot her  

subor di nat es. " 59     

¶66 An anal ysi s of  t he case l aw and opi ni ons of  t he 

at t or ney gener al  demonst r at es t hat  j ust  because t he of f i ce of  

sher i f f  has const i t ut i onal  power  over  t he j ai l  and car e of  t he 

i nmat es does not  mean t hat  ever y aspect  of  t he oper at i on of  t he 

j ai l  or  ever y aspect  of  car i ng f or  t he i nmat es f al l s wi t hi n t he 

sher i f f ' s  const i t ut i onal  power s.   Al t hough t he sher i f f  

t r adi t i onal l y may have been r esponsi bl e f or  pr ovi di ng f ood t o 

t he i nmat es under  hi s car e,  t he const i t ut i onal  i nqui r y does not  

                                                 
57 Local  986B,  168 Wi s.  2d at  831.   See al so Dunn Count y v.  

WERC,  2006 WI  App 120,  ¶23,  293 Wi s.  2d 637,  718 N. W. 2d 138.   

58 68 Op.  At t ' y  Gen.  334,  339 ( Nov.  8,  1979) .  

59 77 Op.  At t ' y  Gen.  94,  96 ( Apr .  29,  1988) .   See al so 68 
Op.  At t ' y  Gen.  334,  339- 40 ( Nov.  8,  1979) .  
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f ocus excl usi vel y on whet her  t he sher i f f  was r esponsi bl e f or  

f ood ser vi ce at  common l aw. 60  Rat her  t he f ocus i n t he 

const i t ut i onal  i nqui r y i s on whet her  t he t ask of  hi r i ng and 

f i r i ng per sonnel  t o pr ovi de f ood t o i nmat es gi ves di st i nct i on 

and char act er  t o t he of f i ce of  sher i f f  or  whet her  t he t ask i s a 

mundane and commonpl ace i nt er nal  management  and admi ni st r at i ve 

dut y of  t he of f i ce.  

¶67 The pr esent  case i nvol ves a r out i ne assi gnment  of  t he 

sher i f f ' s  dut i es r el at ed t o t he oper at i on of  t he j ai l  and car e 

f or  i nmat es.   Adher i ng t o case l aw,  we f ocus on t he nat ur e of  

t he j ob assi gned,  t hat  i s ,  pr ovi di ng f ood,  r at her  t han t he 

gener al  power  of  j ob assi gnment . 61  The case l aw and t he opi ni ons 

of  t he at t or ney gener al  make cl ear  t hat  hi r i ng and f i r i ng 

per sonnel  t o pr ovi de f ood ser vi ce,  i ncl udi ng cont r act i ng wi t h a 

f ood ser vi ce pr ovi der ,  i s  mor e aki n t o t he ot her  empl oyment  

deci s i ons t hat  t hi s cour t  has pr evi ousl y det er mi ned t o be 

mundane and commonpl ace i nt er nal  management  and admi ni st r at i ve 

dut i es out si de t he const i t ut i onal  power s,  r i ght s,  and dut i es of  

t he of f i ce of  sher i f f .   Hi r i ng and f i r i ng a f ood ser vi ce 

pr ovi der  i s at  best  anci l l ar y t o t he const i t ut i onal  power s,  

r i ght s,  and dut i es of  t he of f i ce of  sher i f f  t o oper at e t he j ai l  

                                                 
60 The at t or ney gener al  opi ned t hat  t her e mi ght  be a 

const i t ut i onal  quest i on whet her  t he l egi s l at ur e coul d depr i ve 
t he sher i f f  of  t he pr i v i l ege of  el ect i ng t o f eed t he i nmat es 
hi msel f  or  by means of  t he ser vi ces of  hi s wi f e and avoi ded 
answer i ng t he quest i on.   40 Op.  At t ' y  Gen.  140,  143 ( May 18,  
1951) .  

61 WPPA I ,  106 Wi s.  2d at  312.  
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and t ake car e of  t he j ai l  i nmat es,  much l i ke many empl oyment  

deci s i ons concer ni ng deput i es ar e anci l l ar y t o t he power s,  

r i ght s,  and dut i es of  t he of f i ce of  sher i f f  t o mai nt ai n l aw and 

or der  and pr eser ve t he peace.    The empl oyment  deci s i on i n t he 

i nst ant  case i s not  s i mi l ar  t o a sher i f f ' s  const i t ut i onal  

pr er ogat i ve t o super vi se cour t  secur i t y of f i cer s,  enl i st  t he 

ser vi ces of  t he U. S.  Mar shal  f or  i nt er st at e conveyance of  

pr i soner s,  and assi gn a deput y t o be a uni que under cover  agent .    

¶68 Even back when sher i f f s,  or  t hei r  wi ves,  s i ngl e-

handedl y pr epar ed t he f ood f or  j ai l  i nmat es,  t he sher i f f  was not  

known as a but cher ,  a baker ,  or  a meal - maker .   Hi st or y makes 

cl ear  t hat  t he act i ve pr epar at i on and ser vi ce of  f ood t o i nmat es 

does not  have a " t i me i mmemor i al "  nat ur e t hat  gi ves char act er  

and di st i nct i on t o t he of f i ce of  sher i f f . 62  Not  al l  oper at i ons 

of  a j ai l  f al l  wi t hi n t he sher i f f ' s  const i t ut i onal  pr er ogat i ve;  

each t ask must  be i ndi v i dual l y anal yzed and assessed.  

¶69 Thus,  j ust  as t he l egi s l at ur e can pr escr i be 

l i mi t at i ons on t he sher i f f ' s  power  t o hi r e or  t er mi nat e deput i es 

who mai nt ai n l aw and or der  and pr eser ve t he peace,  so t oo can 

t he l egi s l at ur e r egul at e t he empl oyment  deci s i ons f or  f ood 

ser vi ce wor ker s at  t he count y j ai l .  

                                                 
62 The pr ovi s i on of  f ood t o j ai l  i nmat es bear s l i t t l e 

di st i nct i on f r om t he pr ovi s i on of  f ood t o r esi dent s of  ot her  
i nst i t ut i ons,  i ncl udi ng or phanages,  r ef or m school s,  st at e 
pr i sons,  ment al  asyl ums,  and poor houses.   For  di scussi on of  
t hese ot her  i nst i t ut i ons,  see Ri char d N.  Cur r ent ,  The Hi st or y of  
Wi sconsi n,  Vol ume I I :   The Ci v i l  War  Er a,  1848- 1873,  186- 88,  
190- 91,  515- 18 ( Wi l l i am Fl et cher  Thompson ed. ,  St at e Hi st or i cal  
Soci et y of  Wi sconsi n 1976) .  
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¶70 We ar e per suaded our  concl usi on i s cor r ect  by 

exami ni ng t he consequences of  adopt i ng Sher i f f  Kocken' s 

posi t i on.   I f  we det er mi ned t hat  hi r i ng and f i r i ng per sonnel  t o 

pr ovi de f ood f or  t he count y j ai l  i s  i n f act  a const i t ut i onal  

power  of  t he of f i ce of  sher i f f  mer el y because i t  i s  r el at ed t o 

t he sher i f f ' s  const i t ut i onal  power  and dut y t o oper at e t he j ai l  

and car e f or  i nmat es,  t hen al l  mundane and commonpl ace i nt er nal  

management  and admi ni st r at i ve aspect s of  t he oper at i on of  t he 

j ai l  and car e of  t he i nmat es woul d s i mi l ar l y become 

const i t ut i onal l y pr ot ect ed pr er ogat i ves of  t he sher i f f ,  such 

t hat  any changes t he l egi s l at ur e mi ght  want  t o make t o mundane 

and commonpl ace i nt er nal  management  or  admi ni st r at i ve aspect s of  

t he oper at i on of  t he j ai l  and car e of  i nmat es mi ght  r equi r e a 

const i t ut i onal  amendment .      

¶71 Mor eover ,  our  deci s i on t oday has consequences beyond 

t he of f i ce of  sher i f f .   Sect i on 4 of  Ar t i c l e VI  of  t he st at e 

const i t ut i on appl i es not  onl y t o sher i f f s but  al so t o di st r i ct  

at t or neys and ot her  of f i cer s.   A br oad char act er i zat i on of  t he 

i mmemor i al  and di st i nct i ve pr i nc i pl es and char act er i st i cs of  t he 

of f i ce of  sher i f f  coul d be si mi l ar l y appl i ed t o ot her  



No.  2005AP2742   

 

36 
 

const i t ut i onal  of f i ces,  f ur t her  st r et chi ng t he st at e on a bed of  

Pr ocr ust es. 63   

¶72 I n sum,  hi r i ng and f i r i ng per sonnel  t o pr ovi de f ood 

ser vi ce does not  f al l  wi t hi n t he const i t ut i onal  power s,  r i ght s,  

and dut i es of  t he of f i ce of  sher i f f .   Havi ng concl uded t hat  t he 

sel ect i on of  a f ood ser vi ce pr ovi der  f or  t he count y j ai l  i s  not  

wi t hi n t he const i t ut i onal  power s and dut i es of  t he of f i ce of  

sher i f f ,  we hol d t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on i n r ender i ng j udgment  i n f avor  of  Sher i f f  Kocken.   

The ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 

gr ant i ng t he per manent  i nj unct i on when i t  er r ed as a mat t er  of  

l aw i n concl udi ng t hat  t he sher i f f  had const i t ut i onal l y  

pr ot ect ed aut hor i t y t o desi gnat e a f ood ser vi ce pr ovi der  wi t hout  

l i mi t at i on by a col l ect i ve bar gai ni ng agr eement  ent er ed pur suant  

t o t he Muni ci pal  Empl oyment  Rel at i ons Act .  

¶73 Al t hough t he const i t ut i onal  power s and pr er ogat i ves of  

t he of f i ce of  sher i f f  cannot  be l i mi t ed by col l ect i ve bar gai ni ng 

agr eement s, 64 i f  a f unct i on i s " not  r eser ved t o t he sher i f f  by 

                                                 
63 For  i nst ance,  i n Schul t z v .  Mi l waukee Count y,  245 

Wi s.  111,  13 N. W. 2d 580 ( 1944) ,  t he cour t  di scussed t he 
const i t ut i onal  aspect s of  t he of f i ce of  cor oner  and appl i ed t he 
st andar d used f or  t he const i t ut i onal  pr er ogat i ves of  t he of f i ce 
of  sher i f f  est abl i shed i n Br unst .   The cour t  concl uded t hat  " t he 
hol di ng of  i nquest s was not  such a di st i nct i ve and 
char act er i st i c f eat ur e of  t he of f i ce of  cor oner  at  t he t i me of  
t he adopt i on of  t he const i t ut i on as t o depr i ve t he l egi s l at ur e 
of  power  t o cr eat e anot her  of f i ce and i mpose t he dut y t o hol d 
i nquest s upon i t . "   Schul t z,  245 Wi s.  at  121- 22.  

64 See Hei t kemper ,  194 Wi s.  2d at  193.   See al so WPPA I ,  106 
Wi s.  2d at  314.  
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t he Const i t ut i on,  t hen t he sher i f f  may be bound by t he 

col l ect i ve bar gai ni ng agr eement  ent er ed i nt o bet ween t he count y  

and t he uni on by v i r t ue of  t he Muni ci pal  Empl oyment  Rel at i ons 

Act  ( MERA)  .  .  .  . " 65   

 ¶74 We need not  comment  f ur t her  on t he nat ur e or  ef f ect  of  

t he col l ect i ve bar gai ni ng agr eement .   That  i ssue i s not  bef or e 

t he cour t .   We mer el y concl ude t hat  hi r i ng and f i r i ng t he 

per sonnel  t o pr ovi de f ood f or  t he Br own Count y j ai l  i s  not  

wi t hi n Sher i f f  Kocken' s const i t ut i onal  aut hor i t y and may be 

l i mi t ed by l egi s l at i on,  i ncl udi ng t he Muni ci pal  Empl oyment  

Rel at i ons Act .  

¶75 For  t he r easons set  f or t h,  we hol d t hat  t he Sher i f f ' s  

hi r i ng and f i r i ng of  per sonnel  t o pr ovi de f ood ser vi ce t o t he 

count y j ai l  i s  not  a " t i me i mmemor i al , "  pr i nci pal ,  and i mpor t ant  

dut y t hat  char act er i zes and di st i ngui shes t he of f i ce of  sher i f f ,  

and as such,  i s not  wi t hi n t he Sher i f f ' s  const i t ut i onal  power s.   

                                                 
65 I d.  at  315.  

The col l ect i ve bar gai ni ng agr eement  at  i ssue i n t he pr esent  
case i s an " Agr eement  Bet ween Br own Count y and t he Br own Count y 
Ment al  Heal t h Cent er  Empl oyees Local  1901. "  

Al t hough not  a named par t y t o t he agr eement ,  Sher i f f  Kocken 
may be bound by i t .   As we expl ai ned i n Br own Count y Sher i f f ' s  
Depar t ment ,  " [ t ] he sher i f f  ar gues t hat  he shoul d not  be bound t o 
t he ' agr eement  t o ar bi t r at e'  because he i s not  a par t y t o t he 
col l ect i ve bar gai ni ng agr eement .   However ,  t he l egi s l at ur e has 
pr ovi ded t he count y,  not  t he sher i f f ,  wi t h t he opt i on of  
adopt i ng § 59. 21( 8) ( b) ,  St at s.   Li kewi se,  t he count y can cl ear l y  
choose t o col l ect i vel y bar gai n t he t er ms of  empl oyment  and 
suspensi on,  demot i on,  and di smi ssal  of  deput y sher i f f s. "   Br own 
Count y Sher i f f ' s  Dep' t ,  194 Wi s.  2d at  275- 76.  
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Rat her ,  t he hi r i ng and f i r i ng of  per sonnel  t o pr ovi de f ood 

ser vi ce t o t he count y j ai l  f al l s  wi t hi n t he " mundane and 

commonpl ace"  " i nt er nal  management  and admi ni st r at i ve dut i es" 66 

not  pr ot ect ed by t he const i t ut i on.   Hi r i ng and f i r i ng per sonnel  

t o pr ovi de f ood t o i nmat es i s subj ect  t o l egi s l at i ve r egul at i on,  

i ncl udi ng col l ect i ve bar gai ni ng under  Wi s.  St at .  § 111. 70.   The 

ci r cui t  cour t  er r ed as a mat t er  of  l aw when i t  concl uded t hat  

t he cont r act  at  i ssue i s wi t hi n t he sher i f f ' s  const i t ut i onal  

pr er ogat i ve.   Thi s er r or  of  l aw r ender ed t he ci r cui t  cour t ' s  

j udgment  an er r oneous exer ci se of  di scr et i on.  

¶76 Accor di ngl y,  we r ever se t he j udgment  of  t he c i r cui t  

cour t  and r emand t he cause t o t he c i r cui t  cour t  t o di smi ss 

Sher i f f  Kocken' s compl ai nt  seeki ng decl ar at or y r el i ef .   We al so 

vacat e t he per manent  i nj unct i on.   AFSCME Local  1901 i s no l onger  

r est r ai ned f r om pur sui ng i t s compl ai nt  f i l ed wi t h t he Wi sconsi n 

Empl oyment  Rel at i ons Commi ssi on,  pur suant  t o Wi s.  St at .  

§ 111. 70,  t he Muni ci pal  Empl oyment  Rel at i ons Act .  

¶77 By the Court.—The or der  of  t he c i r cui t  cour t  i s  

r ever sed and t he cause r emanded.   

 

                                                 
66 Hei t kemper ,  194 Wi s.  2d at  193;  Local  986B,  168 

Wi s.  2d at  820.  
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¶78 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y concl udes t hat  t he pr ovi s i on of  f ood,  i ncl udi ng t he 

power  t o sel ect  a f ood ser vi ce pr ovi der ,  does not  f al l  wi t hi n 

t he const i t ut i onal  power s and dut i es of  t he of f i ce of  sher i f f .   

Maj or i t y op. ,  ¶¶4,  66.   The maj or i t y opi ni on l acks our  

t r adi t i onal  const i t ut i onal  anal ysi s t hat  i s  necessar y t o 

det er mi ne whet her  f eedi ng t he pr i soner s f al l s  wi t hi n t he 

const i t ut i onal  power s and dut i es of  t he sher i f f .   However ,  when 

under t aken,  such anal ysi s demonst r at es t hat  t he const i t ut i onal  

power s and dut i es of  t he sher i f f  i ncl ude t he car e and cust ody of  

pr i soner s i n t he count y j ai l ,  whi ch dut y encompasses t he dut y t o 

f eed t hem.   Accor di ngl y,  a col l ect i ve bar gai ni ng agr eement  

cannot  det ach f r om t he of f i ce of  sher i f f  t hose const i t ut i onal  

dut i es t hat  t he peopl e have el ect ed t he sher i f f  t o under t ake.   

Because t he maj or i t y opi ni on t akes away f r om t he of f i ce of  

sher i f f  par t  of  i t s  const i t ut i onal  power  and gi ves t hat  power  t o 

t hose who wer e not  el ect ed by t he peopl e,  I  r espect f ul l y 

di ssent .  

I .   BACKGROUND 

¶79 AFSCME Local  1901 ( Local  1901) ,  whi ch r epr esent s 

count y empl oyees,  f i l ed a compl ai nt  i n June 2004 wi t h t he 

Wi sconsi n Empl oyment  Rel at i ons Commi ssi on ( WERC)  agai nst  Br own 

Count y,  i n r egar d t o t he means by whi ch t he Br own Count y 

Sher i f f ,  Denni s  Kocken,  chose t o pr ovi de meal s t o j ai l  

pr i soner s.   The compl ai nt  al l eged t hat  Br own Count y had 

commi t t ed a pr ohi bi t ed l abor  pr act i ce i n v i ol at i on of  Wi s.  St at .  
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§ 111. 70( 3) ( a)  ( 2003- 04) , 1 because i t  r ef used t o bar gai n wi t h 

Local  1901 on Sher i f f  Kocken' s  deci s i on t o subcont r act  t he 

pr ovi s i on of  meal s f or  j ai l  pr i soner s.    

¶80 Sher i f f  Kocken had cont r act ed wi t h a pr i vat e par t y,  

Ar amar k,  t o pr ovi de meal s t o j ai l  pr i soner s.   Accor di ng t o 

Sher i f f  Kocken,  hi s deci s i on was i nt r i cat el y r el at ed t o many 

aspect s of  r unni ng t he j ai l .   He expl ai ned i t  woul d save Br own 

Count y $1, 000, 000,  pr ovi de f ood- ser vi ce t r ai ni ng f or  j ai l  

pr i soner s,  i mpr ove pr i soner  mor al e and i mpr ove j ai l  saf et y.   

¶81 Pr i or  t o 2001,  f ood f or  j ai l  pr i soner s was pr ovi ded by 

t he Br own Count y Sher i f f ' s  Depar t ment  empl oyees.   They wer e not  

member s of  Local  1901,  and t hey wer e assi st ed i n meal  

pr epar at i on by j ai l  pr i soner s.   I n 2001,  i n ant i c i pat i on of  

count y const r uct i on pr oj ect s,  t he Br own Count y Sher i f f  deci ded 

t o consol i dat e f ood ser vi ce f or  t he j ai l  wi t h t hat  f or  t he 

Count y Ment al  Heal t h Cent er  and t he Count y Wor k Rel ease Cent er .   

As a r esul t  of  t hi s f ood pr epar at i on consol i dat i on,  Local  1901 

became t he bar gai ni ng uni t  f or  t he f ood ser vi ce pr ovi der s and 

pr i soner  i nvol vement  i n f ood pr epar at i on was di scont i nued.    

¶82 When t he ant i c i pat ed const r uct i on,  f or  whi ch t he f ood 

ser vi ce was consol i dat ed,  di d not  occur ,  Sher i f f  Kocken deci ded 

t o empl oy Ar amar k t o pr ovi de pr i soner  meal s because doi ng so 

woul d save Br own Count y $1, 000, 000,  and Ar amar k woul d t r ai n and 

ut i l i ze t he ser vi ces of  j ai l  pr i soner s i n f ood pr epar at i on.   The 

pr i soner s al so woul d r ecei ve sent ence cr edi t  f or  t he hour s 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on,  unl ess ot her wi se not ed.  
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wor ked,  whi ch woul d i ncr ease pr i soner  mor al e and j ai l  saf et y.   

I t  i s  t hi s ent i r e pr ogr am t hat  Local  1901' s compl ai nt  af f ect s.      

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶83 Thi s case i nvol ves a quest i on of  const i t ut i onal  

i nt er pr et at i on t hat  we r evi ew i ndependent l y.   Schi l l i ng v.  Cr i me 

Vi ct i ms Ri ght s Boar d,  2005 WI  17,  ¶12,  278 Wi s.  2d 216,  692 

N. W. 2d 623.    

B.  Wi sconsi n Const i t ut i on,  Ar t i c l e VI ,  Sect i on 4 

¶84 The const i t ut i onal  pr ovi s i ons t hat  r el at e t o sher i f f s 

ar e cont ai ned wi t hi n Ar t i c l e VI ,  Sect i on 4 of  t he Wi sconsi n 

Const i t ut i on.   I t  pr ovi des i n r el evant  par t :  

[ S] her i f f s shal l  be chosen by t he el ect or s of  t he 
r espect i ve count i es .  .  .  f or  t he t er m of  4 year s.   
.  .  .   Sher i f f s may not  hol d any ot her  par t i san 
of f i ce.   .  .  .   Sher i f f s may be r equi r ed by l aw t o 
r enew t hei r  secur i t y f r om t i me t o t i me,  and i n def aul t  
of  gi v i ng such new secur i t y t hei r  of f i ce shal l  be 
deemed vacant .   .  .  .   The gover nor  may r emove any 
[ sher i f f ]  .  .  .  gi v i ng t o [ t he sher i f f ]  .  .  .  a copy 
of  t he char ges and an oppor t uni t y of  bei ng hear d.   
.  .  .   When a vacancy occur s i n t he of f i ce of  sher i f f ,  
t he vacancy shal l  be f i l l ed by appoi nt ment  of  t he 
gover nor ,  and t he per son appoi nt ed shal l  ser ve unt i l  
hi s or  her  successor  i s el ect ed and qual i f i ed.   

¶85 When we i nt er pr et  t he Wi sconsi n Const i t ut i on,  we do so 

t o gi ve ef f ect  t o t he " i nt ent  of  t he f r amer s and of  t he peopl e 

who adopt ed i t . "   Schi l l i ng,  278 Wi s.  2d 216,  ¶13 ( c i t at i ons 

omi t t ed) .   I n so doi ng under  our  t r adi t i onal  const i t ut i onal  
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anal ysi s, 2 we exami ne t hr ee sour ces:   t he pl ai n meani ng of  t he 

wor ds,  i n cont ext ;  t he pr act i ces as t hey exi st ed at  t he t i me t he 

const i t ut i on was wr i t t en;  and t he ear l i est  i nt er pr et at i ons of  

t he const i t ut i onal  pr ovi s i on under  consi der at i on.   Wi s.  Ci t i zens 

Concer ned f or  Cr anes & Doves v.  DNR,  2004 WI  40,  ¶44,  270 Wi s.  

2d 318,  677 N. W. 2d 612 ( c i t at i ons omi t t ed) .    

¶86 The const i t ut i onal  di r ect i ves t hat  appl y t o t he of f i ce 

of  sher i f f  pr ovi de f or  t he el ect i on of  sher i f f s and f i x t he t er m 

of  of f i ce,  but  t hey do not  descr i be t he const i t ut i onal  power s 

and dut i es of  t hat  of f i ce.   Because of  t hi s l ack of  speci f i c i t y,  

quest i ons i n r egar d t o sher i f f s '  power s and dut i es have been 

addr essed by Wi sconsi n cour t s f or  mor e t han 100 year s.   See 

St at e ex r el .  Kennedy v.  Br unst ,  26 Wi s.  412 ( 1870) .   

¶87 I n Br unst ,  t he i nspect or  of  t he Mi l waukee house of  

cor r ect i on sought  a wr i t  t o di r ect  t he Mi l waukee Count y Sher i f f  

t o t ur n over  al l  pr i soner s conf i ned t o t he j ai l .   The i nspect or  

based hi s demand on an 1870 st at ut e t hat  named t he house of  

cor r ect i on as t he count y j ai l  and t he i nspect or  as t he j ai l or ,  

                                                 
2 The maj or i t y opi ni on cl ai ms t hat  i t s anal ysi s i s 

" t r adi t i onal . "   Maj or i t y op. ,  ¶43.   However ,  i t  i s  onl y t al k i ng 
t he t al k,  not  wal k i ng t he wal k.   The maj or i t y opi ni on does not  
anal yze and r el y on t he power s and dut i es of  t he sher i f f  as t hey 
exi st ed at  t he t i me t he const i t ut i on was r at i f i ed or  t he 
ear l i est  i nt er pr et at i ons of  t he const i t ut i onal  pr ovi s i on at  
i ssue,  as we di d i n Wi sconsi n Ci t i zens Concer ned f or  Cr anes & 
Doves v.  DNR,  2004 WI  40,  ¶44,  270 Wi s.  2d 318,  677 N. W. 2d 612;  
St at e v.  Col e,  2003 WI  112,  ¶10,  264 Wi s.  2d 520,  665 N. W. 2d 
328;  and Thompson v.  Cr aney,  199 Wi s.  2d 674,  680,  546 N. W. 2d 
123 ( 1996) .   I t  ment i ons St at e ex r el .  Kennedy v.  Br unst ,  26 
Wi s.  412 ( 1870) ,  t he ear l i est  i nt er pr et at i on of  t he 
const i t ut i onal  power s and dut i es of  t he sher i f f ,  but  i t  i gnor es 
i t s concl usi ons,  as i t  does t he power s and dut i es of  t he sher i f f  
at  t he t i me t he Wi sconsi n Const i t ut i on was r at i f i ed.    
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ex of f i c i o.   I d.  at  413.   The sher i f f  r ef used t o compl y wi t h t he 

demand,  c l ai mi ng t hat  t he car e and cust ody of  t he pr i soner s of  

t he j ai l  wer e " dut i es f r om t i me i mmemor i al  bel ongi ng t o [ t he 

of f i ce of  sher i f f ] . "   I d.   We r easoned t hat  t he f r amer s of  t he 

const i t ut i on " had r ef er ence t o t he of f i ce [ of  sher i f f ]  wi t h 

t hose gener al l y r ecogni zed l egal  dut i es and f unct i ons bel ongi ng 

t o i t  i n t hi s count r y,  and i n t he t er r i t or y,  when t he 

const i t ut i on was adopt ed. "   I d.  at  414.   I mpor t ant  t o our  

deci s i on was t he f ol l owi ng r at i onal e:    

I t  woul d cer t ai nl y be a ver y i dl e pr ovi s i on of  t he 
const i t ut i on,  t o secur e t o t he el ect or s t he r i ght  t o 
choose t hei r  sher i f f s,  and at  t he same t i me l eave t o 
t he l egi s l at ur e t he power  t o det ach f r om t he of f i ce of  
sher i f f  al l  t he dut i es and f unct i ons by l aw bel ongi ng 
t o t hat  of f i ce when t he const i t ut i on was adopt ed,  and 
commi t  t hose dut i es t o some of f i cer  not  el ect ed by t he 
peopl e.   For  t hi s woul d be t o secur e t o t he el ect or s 
t he r i ght  t o choose a sher i f f  i n name mer el y,  whi l e 
al l  t he dut i es and subst ance of  t he of f i ce mi ght  be 
exer ci sed by and bel ong t o an of f i cer  appoi nt ed by 
some ot her  aut hor i t y.  

I d.  at  414- 15.   

¶88 Based on t he common l aw l egal  dut i es and f unct i ons of  

a sher i f f  i n 1848 when t he Wi sconsi n Const i t ut i on was r at i f i ed,  

we concl uded t hat  i t  was const i t ut i onal l y i mper mi ssi bl e t o gr ant  

t o anot her  t he common l aw f unct i ons and dut i es of  t he sher i f f .   

I d.  at  415.   Ther ef or e,  t he l egi s l at ur e was wi t hout  power  t o 

det ach f r om t he of f i ce of  sher i f f  t hose power s and dut i es a 

sher i f f  hel d at  common l aw.   Because our  deci s i on i n Br unst  was 

i ssued onl y 22 year s af t er  t he Wi sconsi n Const i t ut i on was 

r at i f i ed and i s t he ear l i est  i nt er pr et at i on of  t he 

const i t ut i onal  pr ovi s i ons r el at i ng t o t he sher i f f ,  i t s  r easoni ng 
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i s  t he f oundat i on of  al l  subsequent  opi ni ons t hat  have addr essed 

t he const i t ut i onal  power s and dut i es of  sher i f f s. 3  

¶89 Br unst  i dent i f i ed t he sher i f f ' s  const i t ut i onal  power s 

and dut i es at  t he t i me t he const i t ut i on was r at i f i ed.   They 

i ncl ude:   ( 1)  havi ng cust ody and t he car e of  t he j ai l  and t he 

pr i soner s t her ei n;  ( 2)  pr eser vat i on of  t he publ i c peace;  ( 3)  

execut i on of  wr i t s and ot her  ser vi ce of  t he cour t s.   I d.  at  413-

14.   Our  r easoni ng i n Br unst  about  t he scope of  t he common l aw 

power s and dut i es of  a sher i f f  and how we i dent i f i ed t hose same 

power s and dut i es as t he const i t ut i onal  power s and dut i es of  a 

sher i f f  when t he Wi sconsi n Const i t ut i on was r at i f i ed i s 

i mpor t ant  t o under st andi ng t he i ssues pr esent ed f or  our  r evi ew 

i n t he case bef or e us.   Our  anal ysi s i n Br unst  i s t he 

t r adi t i onal ,  const i t ut i onal  anal ysi s t hat  we have cont i nued t o 

use f or  mor e t han 100 year s t o det er mi ne t he meani ng of  a 

const i t ut i onal  pr ovi s i on. 4  Br unst ' s anal ysi s al so i s c i t ed i n 

t he wel l - r espect ed t r eat i se,  Wal t er  H.  Ander son,  Ander son on 

Sher i f f s,  Cor oner s and Const abl es 37 ( Denni s & Co. ,  I nc.  1941) ,  

whi ch concur s i n our  anal ysi s.    

¶90 As has been expl ai ned i n l ear ned t r eat i ses t hat  

exami ne t he of f i ce of  sher i f f ,  t he common l aw power s and dut i es 

t hat  t he sher i f f  hel d al so i ncl uded " t he power s necessar y f or  

                                                 
3 I  not e t hat  " [ t ] he posi t i on of  sher i f f  i s  one of  gr eat  

ant i qui t y and honor .   He was t he deput y of  t he k i ng i n hi s shi r e 
and was account abl e t o no one but  t he k i ng. "   Andr eski  v.  I ndus.  
Comm' n,  261 Wi s.  234,  239,  52 N. W. 2d 135 ( 1952) .     

4 See Dunn Count y v.  WERC,  2006 WI  App 120,  ¶10,  293 Wi s.  2d 
637,  718 N. W. 2d 138.  



No.   2005AP2742. pdr  

 

7 
 

t hei r  per f or mance. "   Wi l l i am L.  Mur f r ee,  Sr . ,  Law of  Sher i f f s 

and Ot her  Mi ni st er i al  Of f i cer s 21 ( 2d ed.  1890) .   Accor di ngl y,  

i f  a sher i f f  had a par t i cul ar  dut y at  common l aw,  such as t he 

car e of  t he pr i soner s,  he al so had al l  of  t he power s necessar y 

t o per f or m t hat  dut y.    

¶91 I n St at e ex r el .  Mi l waukee Count y v.  Buech,  171 Wi s.  

474,  177 N. W.  781 ( 1920) ,  we agai n const r ued t he const i t ut i onal  

power s and dut i es of  a sher i f f .   We addr essed t he quest i on of  

whet her  a sher i f f ' s  di smi ssal  of  a deput y coul d be r egul at ed by 

t he l egi s l at ur e t hr ough t he ci v i l  ser vi ce l aws or  whet her  t he 

const i t ut i on pr ohi bi t ed t hat  r egul at i on.   I d.  at  476.   I n our  

r evi ew of  t he quest i on pr esent ed,  we di d not  use t he t er ms 

" const i t ut i onal  dut i es and f unct i ons"  as we had i n Br unst .   

I nst ead,  we descr i bed t he sher i f f ' s  common l aw " dut i es"  t hat  

wer e const i t ut i onal l y based as t hose " i mmemor i al  pr i nci pal  and 

i mpor t ant  dut i es t hat  char act er i zed and di st i ngui shed t he 

of f i ce. "   I d.  at  482.   We opi ned t hat  whi l e at  common l aw t he 

sher i f f  possessed t he gener al  power  t o appoi nt  deput i es,  such 

power  was not  " pecul i ar  t o t he of f i ce of  sher i f f "  because many 

ot her  of f i cer s al so had a gener al  power  of  appoi nt ment .   I d.   

Many ot her  publ i c of f i cer s al so had t he power  t o f i r e empl oyees,  

so t hat  f i r i ng empl oyees was not  a t ask " pecul i ar  t o t he of f i ce 

of  sher i f f . "   However ,  we speci f i cal l y avoi ded det er mi ni ng 

whet her  t he sher i f f  had been depr i ved of  a const i t ut i onal  power  

of  appoi nt ment  of  deput i es by l egi s l at i ve act i on because we 

det er mi ned t hat  t he c i v i l  ser vi ce l aws t hat  gover ned t he 
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qual i f i cat i on of  deput i es wer e onl y a r easonabl e r egul at i on upon 

t he sher i f f ' s  power .   I d.  at  482- 83.    

¶92 I n Wi sconsi n Pr of essi onal  Pol i ce Ass' n ( WPPA)  v.  

Count y of  Dane,  106 Wi s.  2d 303,  316 N. W. 2d 656 ( 1982)  ( WPPA I ) ,  

we addr essed whet her  a col l ect i ve bar gai ni ng agr eement  bet ween 

Dane Count y and t he Teamst er s Uni on Local  695 coul d l i mi t  t he 

per son whom t he sher i f f  coul d sel ect  as a " cour t  of f i cer "  t o 

at t end upon t he cour t s on behal f  of  t he sher i f f .   I d.  at  305.   

We concl uded t hat  whi l e a col l ect i ve bar gai ni ng agr eement  

aut hor i zed by t he l egi s l at ur e may l i mi t  a sher i f f ' s  power  t hat  

i s  pur el y st at ut or y,  " i t  pr ovi des no basi s f or  so l i mi t i ng t he 

power s and dut i es of  t he sher i f f  whi ch ar e based upon hi s 

const i t ut i onal  st at us. "   I d.  at  319.    

¶93 We al so expl ai ned i n WPPA I  t hat  when anal yzi ng 

whet her  a par t i cul ar  power  i s  const i t ut i onal l y gr ounded,  we 

exami ne " t he nat ur e of  t he j ob assi gned r at her  t han t he gener al  

power  of  j ob assi gnment . "   I d.  at  312 ( emphasi s added) .   Thi s 

expl anat i on di st i ngui shed our  WPPA I  anal ysi s f r om t hat  whi ch we 

used i n Buech because i n Buech we f ocused on a gener al  power ,  

r at her  t han on t he assi gnment  of  a speci f i c  j ob.   

¶94 I n WPPA I ,  we det er mi ned t hat  " ' At t endance on t he 

Cour t '  i s  i n t he same cat egor y of  power s i nher ent  i n t he sher i f f  

as i s r unni ng t he j ai l . "   I d.  at  313.   I t  i s  " among t he 

pr i nci pal  and i mpor t ant  dut i es whi ch char act er i zed t he of f i ce of  

sher i f f  so t hat  t he sher i f f  may not  be r est r i ct ed as t o whom he 

appoi nt s. "   I d.  at  312.   When a power  of  t he sher i f f  i s  bot t omed 

i n t he sher i f f ' s  const i t ut i onal  aut hor i t y,  a " col l ect i ve 



No.   2005AP2742. pdr  

 

9 
 

bar gai ni ng by t he count y boar d and a uni on [ cannot ]  depr i ve t he 

sher i f f  of  hi s aut hor i t y. "   I d.  at  313.   

¶95 I n Wi sconsi n Pr of essi onal  Pol i ce Ass' n v.  Dane Count y,  

149 Wi s.  2d 699,  439 N. W. 2d 625 ( Ct .  App.  1989)  ( WPPA I I ) ,  t he 

cour t  of  appeal s addr essed anot her  uni on compl ai nt  agai nst  a 

sher i f f .   I n WPPA I I ,  t he uni on cl ai med t hat  t he sher i f f  had 

vi ol at ed t he col l ect i ve bar gai ni ng agr eement  wi t h t he count y by 

cont r act i ng wi t h t he U. S.  Mar shal ' s Ser vi ce f or  t he i nt er st at e 

conveyance of  pr i soner s,  r at her  t han assi gni ng a uni on member  t o 

t he t ask.   I d.  at  702- 03.   The sher i f f  cont ended t hat  i t  cost  

l ess t o t r anspor t  pr i soner s wi t h t he U. S.  Mar shal ' s Ser vi ce t han 

i t  di d usi ng bar gai ni ng uni t  member s,  and because pr i soner  

t r anspor t at i on was wi t hi n hi s const i t ut i onal  power  t o at t end 

upon t he cour t s,  hi s choi ce of  how t o compl et e t hat  t ask coul d 

not  be changed by a col l ect i ve bar gai ni ng agr eement .   I d.   

¶96 As i t  began i t s anal ysi s,  t he cour t  of  appeal s poi nt ed 

out  t hat  a cour t  shoul d f ocus on " t he nat ur e of  t he sher i f f ' s 

dut y i n l i ght  of  t he sher i f f ' s  const i t ut i onal  power s .  .  .  not  

t he way i n whi ch t he sher i f f  car r i es out  t he dut y. "   I d.  at  701.   

The cour t  expl ai ned t hat  one of  t he sher i f f ' s  const i t ut i onal  

dut i es was at t endi ng upon t he cour t .   I d.  at  707.   The cour t  of  

appeal s sai d t hat  when a sher i f f  t r anspor t s a pr i soner  i n 

execut i on of  an ar r est  war r ant  i ssued by t he cour t ,  he i s 

per f or mi ng par t  of  t hat  const i t ut i onal  dut y.   I d.   Because t he 

dut y of  at t endi ng upon t he cour t  was a dut y t hat  " char act er i zed 

and di st i ngui shed t he of f i ce of  sher i f f  at  common l aw,  t he 

sher i f f  ' chooses hi s own ways and means of  per f or mi ng i t . ' "   I d.  
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at  710 ( c i t i ng WPPA I ,  106 Wi s.  2d at  314 ( quot i ng Andr eski  v.  

I ndus.  Comm' n,  261 Wi s.  234,  240,  52 N. W. 2d 135 ( 1952) ) .    

¶97 I n Mani t owoc Count y v.  Local  986B,  168 Wi s.  2d 819,  

484 N. W. 2d 534 ( 1992) ,  Local  986B compl ai ned t hat  t he sher i f f  

had vi ol at ed a col l ect i ve bar gai ni ng agr eement  by assi gni ng an 

of f i cer  as an under cover  dr ug agent  wi t hout  post i ng t he 

posi t i on.   We concl uded t hat  t he sher i f f  was oper at i ng wi t hi n 

hi s const i t ut i onal  aut hor i t y t o pr eser ve t he peace when he made 

t he appoi nt ment .   I d.  at  828.   We expl ai ned t hat  keepi ng t he 

peace was one of  t he " i mmemor i al  pr i nci pal  and i mpor t ant  dut i es"  

of  t he sher i f f  at  common l aw,  but  i t  was not  necessar y t hat  such 

a dut y al so be " uni que"  t o t he of f i ce of  sher i f f .   I d.   We 

expl ai ned t hat  t her e " i s no r eason why t he const i t ut i on shoul d 

pr ot ect  onl y t hose t r adi t i onal  dut i es whi ch wer e ' uni que'  t o t he 

of f i ce of  sher i f f  at  common l aw. "   I d.  at  829.    

¶98 We sai d t hat  " [ c] i t i zens of  a count y have a r i ght  t o 

el ect  a sher i f f  t o per f or m cer t ai n t r adi t i onal  dut i es r egar dl ess 

of  who el se may al so have per f or med t hem at  common l aw. "   I d.  at  

824.   Thi s r easoni ng,  bot t omed on t he r i ght  of  t he el ect or s t o 

choose a sher i f f  who wi l l  car r y out  dut i es and per f or m f unct i ons 

t r adi t i onal  t o t he of f i ce of  sher i f f ,  was t he f oundat i on of  our  

f i r st  i nt er pr et at i on of  t he const i t ut i onal  r ol e of  t he sher i f f .   

See Br unst ,  26 Wi s.  at  415 ( expl ai ni ng t hat  i t  woul d be a hol l ow 

const i t ut i onal  r i ght  i f  t he el ect or s coul d choose a sher i f f ,  but  

coul d not  have hi m per f or m hi s t r adi t i onal  dut i es and f unct i ons,  

as t hat  woul d be el ect i ng a sher i f f  i n name onl y) .  
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¶99 I n Washi ngt on Count y v.  Washi ngt on Count y Deput y 

Sher i f f ' s  Ass' n,  192 Wi s.  2d 728,  531 N. W. 2d 468 ( Ct .  App.  

1995) ,  t he cour t  of  appeal s anal yzed whet her  t he sher i f f  had t he 

const i t ut i onal  power  t o ut i l i ze non- bar gai ni ng uni t  l aw 

enf or cement  per sonnel  t o hel p mai nt ai n l aw and or der  i n 

ant i c i pat i on of  a publ i c event  t hat  t he sher i f f  ant i c i pat ed 

woul d dr aw l ar ge number s of  peopl e i nt o Washi ngt on Count y.   The 

cour t  of  appeal s began by not i ng t hat  mai nt ai ni ng l aw and or der  

was a hi st or i c dut y of  t he sher i f f .   I d.  at  738.   The cour t  t hen 

used t he same t est  as i t  had i n WPPA I I :   I f  t he nat ur e of  t he 

j ob assi gned was f or  t he pur pose of  l aw enf or cement  and 

pr eser vi ng t he peace,  t hen t he sher i f f  had t he const i t ut i onal  

power  t o choose t he " ways and means of  per f or mi ng t hose dut i es. "   

I d.  at  738- 39.     

¶100 On June 26,  1995,  we deci ded t wo cases t hat  addr essed 

t he i ssue of  t he sher i f f ' s  const i t ut i onal  power s:   Hei t kemper  v.  

Wi r s i ng,  194 Wi s.  2d 182,  533 N. W. 2d 770 ( 1995)  and Br own Count y 

Sher i f f ' s  Dep' t  v.  Br own Count y Sher i f f ' s  Dep' t  Non- super vi sor y 

Empl oyees Ass' n,  194 Wi s.  2d 265,  533 N. W. 2d 766 ( 1995) .   Bot h 

cases addr ess f i r i ng a deput y who had ser ved i n a sher i f f ' s  

depar t ment  f or  many year s.   Each case speci f i cal l y poi nt ed out  

t hat  i t  di d not  addr ess t he sher i f f ' s  power  t o appoi nt  a deput y 

who pr evi ousl y had not  been hi r ed by t he sher i f f .   Hei t kemper ,  

194 Wi s.  2d at  185 ( concl udi ng t hat  " t he i ssue i n t hi s case i s 

not  whet her  a col l ect i ve bar gai ni ng agr eement  can usur p [ t he 

sher i f f ' s ]  power  t o appoi nt  a deput y" ) ;  Br own Count y,  194 Wi s.  

2d at  269 ( concl udi ng t hat  t he i ssue i s whet her  t he sher i f f ' s  
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const i t ut i onal  power  ext ends t o t he " power  t o di smi ss or  not  t o 

r eappoi nt  a pr evi ousl y appoi nt ed deput y" ) .   I t  i s  i mpor t ant  t o 

not e t hat  nei t her  Hei t kemper  nor  Br own Count y t ur ned on,  or  

addr essed,  t he const i t ut i onal  power  of  a sher i f f  t o deci de how 

t o per f or m t asks under t aken wi t hi n t he scope of  one of  t he 

sher i f f ' s  const i t ut i onal  dut i es.   Bot h cases f ocused onl y on t he 

gener al  power  t o t er mi nat e an empl oyee,  a power  t hat  di d not  

di st i ngui sh t he of f i ce of  sher i f f  at  common l aw.   

¶101 I n t he most  r ecent  appel l at e deci s i on addr essi ng t he 

const i t ut i onal  power s of  a sher i f f ,  Dunn Count y v.  WERC,  2006 WI  

App 120,  293 Wi s.  2d 637,  718 N. W. 2d 138,  t he cour t  of  appeal s 

r evi ewed sever al  pr ovi s i ons i n a col l ect i ve bar gai ni ng agr eement  

upon t he compl ai nt  of  t he sher i f f  t hat  t he pr ovi s i ons wer e 

i l l egal  on t hei r  f ace because t hey vi ol at ed t he const i t ut i onal  

power s of  t he of f i ce of  sher i f f .   I d. ,  ¶3.   I n anal yzi ng t he 

cl ai ms of  t he sher i f f ,  t he cour t  of  appeal s appl i ed t he same 

t wo- par t  t est  we began i n WPPA I  and t he cour t  of  appeal s 

cont i nued i n WPPA I I .   I t  f i r st  anal yzed whet her  t he dut y 

i mpact ed by t he col l ect i ve bar gai ni ng pr ovi s i on was one of  t he 

" i mmemor i al  pr i nci pal  and i mpor t ant  dut i es t hat  char act er i zed 

and di st i ngui shed t he of f i ce of  sher i f f  at  common l aw. "   I d. ,  

¶10 ( c i t at i on omi t t ed) .   I f  i t  was,  t hen " t he sher i f f  may choose 

t he ways and means of  per f or mi ng t he dut y and [ t he sher i f f ' s  

choi ce]  cannot  be l i mi t ed by a col l ect i ve bar gai ni ng agr eement . "   

I d.    

¶102 One of  t he cont r act  pr ovi s i ons di r ect ed who woul d be a 

cour t  secur i t y of f i cer  and pr ovi ded t hat  t he sher i f f  must  
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" del egat e"  hi s power  t o schedul e t hat  per son t o t he c l er k of  

cour t s.   I d. ,  ¶3.   I n appl y i ng t he t est  i t  had r eci t ed,  t he 

cour t  of  appeal s  f i r st  not ed t hat  at t endi ng upon t he cour t  was a 

const i t ut i onal  dut y of  t he sher i f f .   I d. ,  ¶13.   Ther ef or e,  t he 

sher i f f  has t he const i t ut i onal  power  t o choose t he " ways and 

means"  of  per f or mi ng t hat  dut y.   I d.   Ci t i ng our  deci s i on i n 

Mani t owoc Count y,  t he cour t  of  appeal s poi nt ed out  t hat  " [ w] hen 

per f or mi ng hi s common l aw dut i es,  t he sher i f f  ' r epr esent s t he 

sover ei gnt y of  t he St at e and he has no super i or s i n hi s 

count y. ' "   I d. ,  ¶14 ( quot i ng Mani t owoc Count y,  168 Wi s.  2d at  

827) .   Accor di ngl y,  t he cour t  of  appeal s concl uded t hat  t he 

col l ect i ve bar gai ni ng agr eement  coul d not  af f ect  whom or  how t he 

sher i f f  sel ect ed t he cour t  secur i t y of f i cer s.   I d. ,  ¶15.  

¶103 When al l  t he above ci t ed cases ar e consi der ed 

t oget her ,  i t  becomes appar ent  t her e ar e t wo t ypes of  cases t hat  

addr ess t he const i t ut i onal  power s and dut i es of  t he sher i f f :   

( 1)  t hose i nvol v i ng t he sher i f f ' s  choi ce about  how t o per f or m a 

speci f i c  t ask wi t hi n t he ambi t  of  one of  t he sher i f f ' s  

const i t ut i onal  dut i es when anot her  ent i t y i s at t empt i ng t o 
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change t he sher i f f ' s  choi ce5 and ( 2)  t hose deal i ng wi t h a gener al  

power  possessed by ot her  el ect ed of f i c i al s,  such as t he power  t o 

di smi ss a pr evi ousl y appoi nt ed empl oyee. 6   

¶104 I n t he case bef or e us,  Sher i f f  Kocken cont ends t hat  

t he choi ce of  t he means by whi ch t o f eed t he pr i soner s i n t he 

count y j ai l  i s  embr aced wi t hi n hi s const i t ut i onal  power  and dut y 

t o car e f or  and have cust ody of  j ai l  pr i soner s.   He asser t s t hat  

at  common l aw no ot her  per son had t he dut y t o car e f or  and have 

cust ody of  t he pr i soner s.   He expl ai ns t hat  hi s choi ce of  t he 

means by whi ch t o pr ovi de meal s t o pr i soner s i s i nt er woven wi t h 

ot her  aspect s of  r unni ng t he j ai l .   For  exampl e,  t he choi ce 

                                                 
5 See Kennedy,  26 Wi s.  412 ( 1870)  ( l ocat i on of  j ai l ' s  

pr i soner s i s wi t hi n t he sher i f f ' s  const i t ut i onal  dut y t o pr ovi de 
f or  t he car e and cust ody of  t he j ai l ' s  pr i soner s) ;  Wi s.  Pr of ' l  
Pol i ce Ass' n ( WPPA)  v.  Count y of  Dane,  106 Wi s.  2d 303,  316 
N. W. 2d 656 ( 1982)  ( WPPA I )  ( sher i f f ' s  sel ect i on of  a cour t  
of f i cer  f al l s  wi t hi n hi s const i t ut i onal  dut y t o at t end upon t he 
cour t ) ;  Wi s.  Pr of ' l  Pol i ce Ass' n v.  Dane Count y,  149 Wi s.  2d 
699,  439 N. W. 2d 625 ( Ct .  App.  1989)  ( WPPA I I )  ( t ask of  
i nt er st at e t r anspor t  of  pr i soner s by U. S.  Mar shal ' s Ser vi ce i s  
wi t hi n t he sher i f f ' s  const i t ut i onal  dut y t o at t end upon t he 
cour t ) ;  Mani t owoc Count y v.  Local  986B,  168 Wi s.  2d 819,  484 
N. W. 2d 534 ( 1992)  ( sher i f f ' s  choi ce of  whom t o assi gn as 
under cover  dr ug agent  was embr aced wi t hi n t he sher i f f ' s 
const i t ut i onal  dut y t o pr eser ve t he peace) ;  and Dunn Count y,  293 
Wi s.  2d 637 ( sher i f f ' s  choi ce of  whom t o assi gn as cour t  
secur i t y of f i cer  was wi t hi n t he scope of  sher i f f ' s  
const i t ut i onal  dut y t o at t end upon t he cour t ) .    

6 See St at e ex r el .  Mi l waukee Count y v.  Buech,  171 Wi s.  474,  
177 N. W.  781 ( 1920)  ( c i v i l  ser vi ce commi ssi on coul d r egul at e t he 
gener al  power  t o di smi ss a deput y) ;  Hei t kemper  v.  Wi r s i ng,  194 
Wi s.  2d 182,  533 N. W. 2d 770 ( 1995)  ( uni on' s cont r act  coul d 
af f ect  under  what  condi t i ons a sher i f f  coul d di smi ss a deput y)  
and Br own Count y Sher i f f ' s  Dep' t  v.  Br own Count y Sher i f f ' s  Dep' t  
Non- super vi sor y Empl oyees Ass' n,  194 Wi s.  2d 265,  533 N. W. 2d 766 
( 1995)  ( uni on' s cont r act  coul d af f ect  t he condi t i ons under  whi ch 
di smi ssal  of  a deput y woul d be sust ai ned) .  
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Sher i f f  Kocken made i n how t o per f or m hi s dut y t o f eed t he j ai l  

pr i soner s wi l l  save t he peopl e of  Br own Count y $1, 000, 000.   I t  

wi l l  pr ovi de t r ai ni ng t o t he pr i soner s i n f ood pr epar at i on;  i t  

wi l l  gi ve sent ence cr edi t  t o par t i c i pat i ng pr i soner s,  t her eby 

movi ng t hem out  of  i nst i t ut i onal  car e mor e r api dl y;  and i t  wi l l  

i mpr ove pr i soner  mor al e,  whi ch i mpact s j ai l  saf et y.    

¶105 I  agr ee wi t h Sher i f f  Kocken' s posi t i on.   Hi s posi t i on 

i s consi st ent  wi t h t he const i t ut i onal  anal ysi s we have empl oyed 

si nce 1870,  begi nni ng wi t h our  deci s i on i n Br unst .   I t  i s  beyond 

quest i on t hat  t he sher i f f  has t he const i t ut i onal  power  and dut y  

t o r un t he j ai l .   Oper at i on of  t he j ai l  and t he car e and cust ody 

of  t he pr i soner s t her ei n have been i mmemor i al  pr i nci pal  and 

i mpor t ant  dut i es t hat  have char act er i zed and di st i ngui shed t he 

of f i ce of  sher i f f  s i nce 1848 when t he Wi sconsi n Const i t ut i on was 

r at i f i ed.   No ot her  per son had t hose dut i es at  common l aw.   

Br unst ,  26 Wi s.  at  415.   I t  shoul d be sel f - evi dent  t hat  no 

sher i f f  can " car e f or "  a per son who i s i n hi s cust ody i n a 

l ocked f aci l i t y  wi t hout  f eedi ng hi m.    

¶106 Accor di ngl y,  t he nat ur e of  t he j ob assi gned,  f eedi ng 

t he j ai l  pr i soner s,  f al l s  squar el y wi t hi n t he sher i f f ' s  

const i t ut i onal  power  t o car e f or  t he pr i soner s.   I t  does so i n 

t he same way as:   ( 1)  t he sher i f f ' s  choi ce t o hi r e t he U. S.  

Mar shal ' s Ser vi ce f or  i nt er st at e t r anspor t at i on of  pr i soner s 

comes wi t hi n t he sher i f f ' s  const i t ut i onal  dut y t o at t end upon 

t he cour t s; 7 ( 2)  t he sher i f f ' s  choi ce t o hi r e non- bar gai ni ng uni t  

per sonnel  t o hel p pol i ce a l ar ge event  comes wi t hi n t he 

                                                 
7 WPPA I I ,  149 Wi s.  2d at  701.  
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sher i f f ' s  const i t ut i onal  power  t o mai nt ai n t he publ i c peace; 8 and 

( 3)  t he sher i f f ' s  choosi ng an under cover  dr ug agent  wi t hout  

post i ng t he posi t i on comes wi t hi n t he sher i f f ' s  dut y t o mai nt ai n 

t he peace. 9 

¶107 The Br own Count y Sher i f f  has chosen t he " ways and 

means"  of  f eedi ng t he pr i soner s,  and no col l ect i ve bar gai ni ng 

agr eement  can depr i ve t he sher i f f  of  hi s const i t ut i onal  

aut hor i t y t o make t hi s choi ce.   Mani t owoc Count y,  168 Wi s.  2d at  

828- 30 ( concl udi ng t hat  t he sher i f f ' s  assi gnment  of  an 

under cover  agent  wi t hout  post i ng t he posi t i on coul d not  be 

af f ect ed by a col l ect i ve bar gai ni ng agr eement  because t he 

assi gnment  was par t  of  t he sher i f f ' s  const i t ut i onal  power  and 

dut y t o keep t he peace) ;  WPPA I ,  106 Wi s.  2d at  312- 15 

( concl udi ng t hat  when anal yzi ng whet her  a par t i cul ar  dut y i s 

const i t ut i onal l y gr ounded,  we l ook at  t he nat ur e of  t he j ob 

assi gned r at her  t han t he gener al  power  of  j ob assi gnment  and i f  

t he nat ur e of  t he j ob was wi t hi n t he power  and dut y of  t he 

sher i f f  at  common l aw,  t he sher i f f ' s  choi ce cannot  be af f ect ed 

by a col l ect i ve bar gai ni ng agr eement ) ;  Br unst ,  26 Wi s.  at  414- 15 

( concl udi ng t hat  i t  i s  const i t ut i onal l y i mper mi ssi bl e t o 

separ at e f r om t he of f i ce of  sher i f f  t he dut i es t he sher i f f  hel d 

at  common l aw) ;  Dunn Count y,  293 Wi s.  2d 637,  ¶¶10- 14 

( concl udi ng t hat  t he sher i f f ' s  power  t o deci de who wi l l  be t he 

cour t  secur i t y of f i cer  was wi t hi n t he sher i f f ' s const i t ut i onal  

                                                 
8 Washi ngt on Count y v.  Washi ngt on Count y Deput y Sher i f f ' s  

Ass' n,  192 Wi s.  2d 728,  738- 39,  531 N. W. 2d 468 ( Ct .  App.  1995) .  

9 Mani t owoc Count y,  168 Wi s.  2d at  829.  



No.   2005AP2742. pdr  

 

17 
 

dut y t o at t end upon t he cour t  and t her ef or e i t  coul d not  be 

af f ect ed by a col l ect i ve bar gai ni ng agr eement ) ;  Washi ngt on 

Count y,  192 Wi s.  2d at  738- 39 ( concl udi ng t hat  t he sher i f f ' s 

choi ce of  met hod by whi ch t o f ul f i l l  hi s dut y t o mai nt ai n t he 

peace at  a publ i c event  coul d not  be af f ect ed by a col l ect i ve 

bar gai ni ng agr eement ) ;  WPPA I I ,  149 Wi s.  2d at  701- 03 

( concl udi ng t hat  t he sher i f f ' s  deci s i on about  usi ng t he U. S.  

Mar shal l ' s  Ser vi ce f or  t he i nt er st at e conveyance of  pr i soner s i n 

or der  t o save money f or  t he count y was wi t hi n t he sher i f f ' s  

const i t ut i onal  power  t o at t end upon t he cour t s so t hat  i t  coul d 

not  be changed by a col l ect i ve bar gai ni ng agr eement ) .  

¶108 The maj or i t y opi ni on i s a s i gni f i cant  depar t ur e f r om 

pr ecedent  bot h pr ocedur al l y and subst ant i vel y.   Pr ocedur al l y,  i t  

does not  appl y t he anal ysi s we have ut i l i zed f or  mor e t han 100 

year s i n addr ess i ng t he const i t ut i onal  power s and dut i es of  t he 

sher i f f .   I t  mer el y concl udes t hat  t he sher i f f ' s  choi ce of  how 

t o f eed t he j ai l  pr i soner s '  i s  s i mpl y a hi r i ng and f i r i ng of  

per sonnel .   Maj or i t y op. ,  ¶4.   I t  char act er i zes t he f eedi ng of  

j ai l  pr i soner s as " mundane and commonpl ace"  and t her ef or e 

out si de of  t he sher i f f ' s  const i t ut i onal  power s and dut i es.   I d.   

However ,  t hat  concl usi on i gnor es our  pr ecedent .   We have al r eady 

concl uded t hat  t he const i t ut i on pr eser ves t o t he of f i ce of  

sher i f f  t hose dut i es t hat  wer e t r adi t i onal l y per f or med by t he 

sher i f f  even i f  t hey wer e not  uni quel y pr ef or med by t he sher i f f .   

Mani t owoc Count y,  168 Wi s.  2d at  829 ( concl udi ng t hat  t her e " i s 

no r eason why t he const i t ut i on shoul d pr ot ect  onl y t hose 

t r adi t i onal  dut i es whi ch wer e ' uni que'  t o t he of f i ce of  sher i f f  
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at  common l aw" ) .   And even i f  one wer e t o assume t hat  t he t ask 

under  r evi ew coul d be accur at el y descr i bed as " mundane, "  t hat  

descr i pt i on does not  cause i t  t o be excl uded f r om t he 

const i t ut i onal  dut y of  t he sher i f f  t o " car e f or "  j ai l  pr i soner s.   

At  common l aw,  i t  was t he sher i f f  who was r esponsi bl e f or  

f eedi ng t he j ai l  pr i soner s.  

¶109 The maj or i t y opi ni on' s di scar di ng of  our  t r adi t i onal  

const i t ut i onal  anal ysi s when f aced wi t h t he quest i on of  whet her  

a j ob f al l s  wi t hi n t he const i t ut i onal  power s and dut i es of  t he 

sher i f f  per mi t s t he maj or i t y opi ni on t o r each a subst ant i ve 

r esul t  t hat  i s  cont r ar y t o t he const i t ut i onal  power s and dut i es 

of  t he sher i f f  as expl ai ned i n mul t i pl e cases.   That  i s,  t he 

maj or i t y opi ni on i gnor es our  r epeat ed t eachi ng t hat  i f  t he j ob 

f al l s  wi t hi n t he scope of  a const i t ut i onal  power  and dut y of  t he 

sher i f f  at  common l aw,  t he sher i f f ' s  choi ce about  t o how t o 

per f or m t hat  j ob cannot  be r egul at ed by a col l ect i ve bar gai ni ng 

agr eement . 10   

¶110 The maj or i t y opi ni on r emoves f r om t he sher i f f  t he 

power  t o per f or m cer t ai n const i t ut i onal  dut i es t hat  t he peopl e 

of  Wi sconsi n el ect ed sher i f f s t o per f or m.   I n so doi ng,  t he 

maj or i t y opi ni on t r ansf er s por t i ons of  t he sher i f f ' s  

const i t ut i onal  power  t o non- el ect ed uni on r epr esent at i ves and 

member s of  t he WERC,  who ar e not  subj ect  t o r evi ew by t he 

el ect or at e.    

                                                 
10 Mani t owoc Count y,  168 Wi s.  2d at  829;  WPPA I ,  106 Wi s.  2d 

at  312;  Br unst ,  26 Wi s.  at  415;  Dunn Count y,  293 Wi s.  2d 637,  
¶¶10- 11;  Washi ngt on Count y,  192 Wi s.  2d at  738- 39;  WPPA I I ,  149 
Wi s.  2d at  701.  
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¶111 Fr om our  f i r st  consi der at i on of  t he const i t ut i onal  

power s of  t he sher i f f ,  we st r essed how i mpor t ant  i t  was not  t o 

r emove f r om t he of f i ce of  sher i f f  t he dut i es t hat  t he peopl e had 

el ect ed t he sher i f f  t o per f or m.   We expl ai ned t hat  wer e we t o do 

so,  we woul d:  

secur e t o t he el ect or s t he r i ght  t o choose a sher i f f  
i n name mer el y,  whi l e al l  t he dut i es and subst ance of  
t he of f i ce mi ght  be exer ci sed by and bel ong t o an 
of f i cer  appoi nt ed by some ot her  aut hor i t y.  

Br unst ,  26 Wi s.  at  415.   The maj or i t y opi ni on per mi t s non-

el ect ed per sons t o di r ect  t he sher i f f  on t he ways and means t he 

sher i f f  can empl oy i n f ul f i l l i ng hi s const i t ut i onal  dut y t o r un 

t he j ai l  and car e f or  t he pr i soner s.   Thi s i mpai r s t he r i ght s of  

t he el ect or at e,  as wel l  as t hose of  t he sher i f f .  

I I I .   CONCLUSI ON 

¶112 Ther ef or e,  because t he maj or i t y opi ni on over t ur ns mor e 

t han 100 year s of  pr ecedent  and i n so doi ng r emoves f r om t he 

sher i f f  a dut y t he peopl e of  Wi sconsi n el ect ed t he sher i f f  t o 

per f or m,  I  r espect f ul l y di ssent .   

¶113 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s di ssent .  
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