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11 SHI RLEY S. ABRAHANSON, C.J. Ei ght W sconsin
muni ci palities, municipal school boards, and school districts
(collectively "the nunicipalities")! seek review of a published
court of appeals decision? affirming an order of the Circuit
Court for Dane County, David T. Flanagan, 111, Judge. The
circuit court denied the nunicipalities participation as parties
in the instant case brought by state enployees relating to state
benefits.? The court of appeals affirned the order of the
circuit court. W affirmthe decision of the court of appeals.

12 We begin by explaining what this case is about and
what it is not about.

13 The case IS about court pr ocedure. Ei ght
muni ci palities want to insert thenselves into a |awsuit brought
by several state enployees challenging their state benefits.
The question before this court is whether the court should all ow

these eight nmunicipalities to inject thenselves into a state-

! The parties referred to herein as "the nmunicipalities" are
the Town of Caledonia, the Town of Cottage G ove, the City of
Green Bay, the Gty of Witertown, the Village of Hobart, the
Village of Qostburg, the School Board of New Berlin, and Raynond
School District #14.

2 Helgeland v. Ws. Minicipalities, 2006 W App 216, 296
Ws. 2d 880, 724 N W2d 208.

3 The Wsconsin State Senate and Assembly (the |egislature)
al so noved to intervene in the plaintiffs' action. The circuit
court denied the legislature's notion in the same order that the
muni ci palities now chal |l enge. Thi s court denied the
| egislature's petition for review of the court of appeals
decision affirmng the circuit court's order.
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enpl oyee-oriented |awsuit, instead of bringing their own |awsuit
governing the rights of their own nunicipal enployees.

14 The procedural issue before the court is known in the
law as "intervention" or "joinder."

15 Procedure is inportant in the |aw Qur judici al
system values procedure because we view good procedure as
tending to produce fair and sound outcones. In deciding the
procedural issue presented in the instant case, we nust consider
the positions of the conplaining parties, the nanmed defendants,
and the eight nunicipalities, as well as the public's and
court's interest in fair, effective, efficient case managenent.
The nunicipalities do not have a nonopoly interest on the
procedural issue in the instant case, as they and the dissent
want the reader to believe.

16 Broadly speaking, a court determnes whether an
outside entity should intervene in or join an existing |awsuit
by striking a bal ance between allowing the original parties to a
| awsuit to conduct and conclude their own lawsuit and allow ng
others to join a lawsuit in the interest of the speedy and
econom cal resolution of a controversy wthout rendering the
lawsuit fruitlessly conplex or unending. Whet her to order
intervention or joinder turns on judgnment <calls and fact
assessnents.

17 The eight nmunicipalities in the present case make only
generalized clains that they have interests related to the
subject of the action. As we explain at |ength below, and as
Justice Butler's concurrence explains, the municipalities have

3
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failed to denonstrate in the circuit court or here how their
interests relate to the subject of the action in a direct and
i mredi ate fashion. I ndeed, the dissent concedes, as it nust,
t hat the record does not det ai | the effects on the
muni ci palities of a decision favoring the conplainant.?*
| mportantly, the Departnment of Enployee Trust Funds and the
Attorney Ceneral of the State of Wsconsin adequately represent
the interest of the eight nunicipalities in defeating the
lawsuit. The nunicipalities' disagreenent with the way DETF and
the Attorney General are handling the action is not a basis for
i ntervention.

18 Procedure is what the instant case is about.

19 The instant case is not about the nerits of the state
enpl oyees' assertion that Ws. Stat. 8§ 40.02(2) (2003-04), the
state statute defining "dependent,"” vi ol at es the equal
protection guarantees of Article I, Section 1 of the Wsconsin
Constitution by denying gay nale and | esbian state enpl oyees and
their sane-sex donestic partners enploynent benefits that are
available to simlarly situated heterosexual state enployees and
t heir spouses. W do not even cone close to addressing this
i ssue.

110 After acknow edging that the constitutional issue of
benefits for persons in gay and |esbhian donestic relationships

is not at issue in the instant case,® the dissent inmediately

4 Dissent, 11185-86, 193.

> 1d., 1154,
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stirs the cauldron of hot-button issues. It touches on many
issues totally wunrelated to the narrow procedural question
presently before this court and not even tangentially related to
the constitutional question that nmay ultimately be raised and
decided in the instant lawsuit when it is remanded to the
circuit court.

111 Wthin its first four paragraphs, the dissent asserts
elliptically that the present case involves "one of the great
social and political controversies of our tine"® and that the
case affects "every public enployer that operates under the
Public Enployee Trust Fund® and "potentially, every enployer
governed by Wsconsin's Fanily and Medical Leave Act."’ The
dissent also identifies the instant action as part of the
Anmerican G vil Liberties Union's National Lesbian and Gay Ri ghts
Project.® The dissent is certainly mndful that any reference to
the ACLU stirs up partisan passions. See CGeorge H W Bush's
criticism of presidential candidate M chael Dukakis as a "card-

carryi ng nember of the ACLU."°

»
o

~

, T3.

8

® The Presidential Debate; Transcript of the First TV Debate
Between Bush and Dukaki s, N. Y. Ti mes, Sept . 26, 1988,
http://query.nytimes.com gst/full page. ht Ml ?res=940DEFD9113EF935A
1575AC0A96E948260&sec=&spon=&pagewant ed=1 (last visited Jan. 29,
2008) .
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112 Although nusing that "[i]t can be argued that courts
exist for the very purpose of vindicating 'rights' that m ght
otherwi se be disregarded by political majorities,"!® the dissent
in effect undermnes the legitinmacy of court decisions that
review the constitutionality of legislative enactments.*  The
dissent's thesis appears to be, in contrast to the Code of
Judi ci al Conduct, that courts should not determne as a matter
of constitutional law politically controversial issues raised in
cases legitimtely before them 2

113 The dissent does not pr esent the traditional,
mai nstream wel | -accepted view that courts in the United States
are, in settling disputes brought to them supposed to protect
the rights guaranteed to each of us by the United States
Constitution Bill of R ghts and the Wsconsin Constitution
Declaration of Rights, even when such protection nay be

unpopul ar. Marbury v. Mdison, 5 U S 137, 180 (1803), the

best-known case in Anmerican legal history (and indeed in

jurisprudence across the world), announced the basic tenet of

10 Db ssent, 9191.

11 19155, 190.

d.,
12 1d., 11155, 190-91.

In contrast, the Wsconsin Code of Judicial Conduct, SCR
60.04(1)(b), explains that "[a] judge shall be faithful to the
| aw and mai ntain professional conpetence in it. A judge nmay not
be swayed by partisan interests, public clanor or fear of
criticism"”
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judicial review, nanely that courts have the power and duty to
hold that "a | aw repugnant to the Constitution is void."

114 Finally, the fifth paragraph of the dissent contrives
to raise the specter of abortion, questioning the legitimcy of

Roe v. Wade, 410 U S. 113 (1973), the United States Suprene

Court's decision on abortion.*® Abortion? Hard to believe that
abortion has found its way into the instant case!

115 The only issue the dissent hasn't brought in to rile
up as many readers as possible is, as far as we can tell, the
i ssue of immgration.

116 Unfortunately, the dissent encourages the reader to
confuse the legislative function, which determ nes public policy
in a forum open to all and not governed by court rules of
evidence, and the judicial function, which resolves a |Iegal
di spute between naned parties according to the facts and |aw

(itncluding rules of evidence) in a fair, neutral, inpartial, and

nonparti san way.

13 Dissent, 9Y155.

Y 1n an attenpt to arouse the "homer" sentinents of a

W sconsin reader, the dissent conplains about the state
enpl oyees' perfectly lawful decision to retain out-of-state
counsel, inexplicably suggesting that the question whether the

state enpl oyees' counsel nay appear before the Wsconsin courts
sonmehow has bearing upon the question whether the nunicipalities
have a right of intervention under Ws. Stat. § 803.09(1).
D ssent, 9212.

The dissent also raises other wedge issues: state
government versus |ocal governnent, taxes, statutory revenue and
levy limts, and increased costs of |ocal governnent. Di ssent,

11189, 190, 205.
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17 As United States Suprenme Court Chief Justice John
Roberts has stated, a judge's job is like an unpire's, "to call
balls and strikes and not to pitch or bat,"™ to make calls
according to the rules, not according to the voices of a
parti san crowd.

118 Wthout support in the facts or law on intervention
and joinder, the dissent has unfortunately turned to political
consi derations and appeals to enptions.

119 W turn now to the procedural issues before us and the
facts and | aw governing intervention and j oi nder.

20 Qur painstaking and thorough consideration of the
municipalities' and the state enployees' nunmerous argunments has
resulted in a very |long opinion. To assist the reader, we set

out the follow ng roadmap to our discussion:
l. Factual and Procedural Background: 9121-34

1. The Municipalities Do Not Have the Right to
I ntervene: Ws. Stat. 8§ 803.09(1): 1935-120

A. Motion to Intervene is Tinely: Y42

B. The Muni cipalities' I nterests Are
Insufficiently Related to the Subject of the Action:
1143-74

(1) The Fi nanci al | nt er est of Thr ee

Municipalities in DETF Health Plans 1Is Not
Direct, Imediate, or Special: 1147-53

15 Roberts: "My job is to call balls and strikes and not to
pitch or bat ", CNN. com Sept . 12, 2005,
http://ww. cnn. com 2005/ POLI TI CS/ 09/ 12/ r oberts. st at enent /i ndex. h
tm (last visited Jan. 29, 2008).
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(2) The Muni ci palities' Col |l ecti ve
Bar gai ni ng Agreenents Are Not at Stake: f154-58

(3) The Muni cipalities' Pensi on and
Deferred Conpensation Plans Are Not at Stake:
1959- 66

(4) The Municipalities' Honme Rule Authority
s Not at Stake: 9167-69

(5) Sunmary: f170-74

C. Di sposition of the Action Does Not Inpair
t he Muni ci palities' Ability to Pr ot ect Thei r
Interests: 9175-84

D. The Muni ci palities Are Adequat el y
Represented by DETF and the Attorney GCeneral in the
Action: 1185-114

E. Summary: 99115-118

I1l. The Circuit Court Did Not Err in Denying
Perm ssive Intervention: 1119-127

V. Joinder is Not Required: {1128-143
A Ws. Stat. § 803.03(1)(b)1.: Y7129-137
B. Ws. Stat. § 806.04(11): 1Y138-143
Concl usi on: 11144- 145
| . Factual and Procedural Background

21 The facts and procedural background may be sinply
st at ed.

22 Jody Helgeland and five other current or former state
enpl oyees, along with their sanme-sex donmestic partners
(collectively "Helgeland"), brought suit against DETF, DETF
Secretary Eric Stanchfield, the Enployee Trust Funds Board, and
the Goup Insurance Board (collectively "DETF"). Hel gel and
challenges the constitutionality of Ws. Stat. 8§ 40.02(20)
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(2003-04),'® which defines "dependent" for purposes of state
enpl oyee health insurance eligibility, and alternatively asserts
that DETF's interpretation and administration of this provision
are unconstitutional.' Helgeland argues that in applying the
provision's definition of "dependent," DETF violated the equa
protection guarantees of Article I, Section 1 of the Wsconsin
Constitution'® by denying gay male and |esbhian enployees and
their sane-sex donestic partners the enploynent benefits of
health insurance, sick |eave carryover, and famly |eave that
are available to simlarly situated heterosexual enployees and
their spouses. In the anended conplaint, Helgeland requests,
anong other things, that the circuit court enjoin DETF from
excluding lesbian and gay male enployees and their sane-sex
donmestic partners from the sane enploynent benefits provided to
simlarly situated heterosexual enployees and their spouses.

123 Eight municipalities seek to participate as parties in

Hel gel and's law suit. Judgnent in favor of Helgeland could not

6 Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicat ed.

7 Hel gel and al so challenges the constitutionality of Ws.
Stat. 8 103.10, which defines those famly menbers wth a
serious health condition for whom an enployee may take famly
| eave. This aspect of Helgeland' s action is not relevant to the
muni ci palities' notion.

8 Article 1, Section 1 of the Wsconsin Constitution
provides in full: "Al people are born equally free and
i ndependent, and have certain inherent rights; anong these are
life, liberty and the pursuit of happiness; to secure these
rights, governnments are instituted, deriving their just powers
fromthe consent of the governed."

10
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possi bly inpose an award of damages agai nst any person or entity
ot her than the naned defendants.

24 Each nmunicipality involved in the instant suit offers
health and dental benefit plans to its enpl oyees and pays all or
sone premum costs on behalf of enployees who enroll in these
plans.'® The Town of Cottage Grove, the City of Watertown, and
the Village of Oostburg each pay premum costs on behalf of
enpl oyees who enroll in health or dental plans admnistered by
DETF. The remaining nunicipalities apparently arrange for their
enpl oyees' health or dental benefits w thout utilizing any DETF
pl an.

125 Enployees of the Town of Cottage Gove, the Cty of
Watertown, and the Village of Oostburg who enroll in health or
dental plans admnistered by DETF are given the option of
obtaining either "famly" or "single" coverage. The "famly"
option provides coverage to enployees and to enpl oyees' spouses
and dependents.

126 Al eight nunicipalities participate in the Wsconsin
Retirement System which is adm nistered by DETF. A nunber of
muni cipalities also sponsor the DETF-adm nistered Wsconsin
Deferred Conpensation plan. The nunicipalities pay no
contributions on behalf of enployees participating in the

W sconsin Deferred Conpensation pl an.

19 The School District of New Berlin states in its affidavit
that it also offers vision insurance to its enpl oyees.

11
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127 DETF is represented by the Wsconsin Departnment of
Justice. Peggy Lautenschlager served as Attorney General of the
State of Wsconsin while both the circuit court and the court of
appeal s considered the nunicipalities' notion. Subsequent to
the court of appeals' decision, Lautenschlager conpleted her
term as attorney general and was replaced by the newy elected
J.B. Van Holl en.

128 DETF has noved for judgnent against Helgeland on the
pl eadi ngs before the circuit court on the ground that Phillips

V. W sconsin Per sonnel Conmi ssi on, 167 Ws. 2d 205, 482

N.W2d 121 (C. App. 1992), forecloses Hel geland' s claim

129 Hel gel and has noved to conpel discovery.

30 The <circuit court has not ruled on either DETF s
nmotion for judgnment on the pleadings or Helgeland's notion to
conpel discovery, but has ruled only on the nunicipalities
notion to participate as parties. The circuit court denied the
muni cipalities' notion to intervene, as a matter of right or by
perm ssive intervention, in the declaratory action brought by
Hel gel and.

131 The circuit court also rejected the municipalities
request to be added by the court sua sponte as a necessary
party. The «circuit <court ruled that the nunicipalities

interests are indirect, hypothetical, and somewhat specul ative.

12
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32 The circuit court invited the nunicipalities to
partici pate as am cus curiae. ?°

33 The nunicipalities contend (1) that they have a right
of intervention under Ws. Stat. 8 803.09(1) as a matter of |aw
(2) that the circuit court erroneously exercised its discretion
in denying the nunicipalities perm ssive intervention under Ws.
Stat. 8 803.09(2); and (3) that the circuit court erred in
refusing to join the nmunicipalities sua sponte under either Ws.
Stat. 8§ 803.03(1)(b)1. or 8§ 806.04(11).

134 We agree with the circuit court and court of appeals:
the municipalities' argunents are unpersuasive. W conclude (1)
that the nunicipalities have no right of intervention under Ws.
Stat. 8§ 803.09(1); (2) that the circuit court properly exercised
its discretion in denying the nunicipalities permssive
intervention under Ws. Stat. § 803.09(2); and (3) that the
circuit court did not err in refusing to join the municipalities

sua sponte under either Ws. Stat. § 803.03(1)(b)1. or

20 Anmicus curiae (friend of the court) refers to a procedure
whereby a court "may be informed by persons not parties to a
legal action, who are nonetheless particularly informed or
interested in the outcome (or at least in the |aw being
decl ared) . " Arthur Allen Leff, The Leff D ctionary of Law A
Fragnent, 94 Yale L. J. 1855, 2012 (1985). Briefs by am cus
curiae can provide assistance to a court by presenting an
argunment or citing authority not found in the parties' briefs or
by providing inportant technical or background information which
the parties have not supplied. See Joseph D. Kearney et al.,
The Influence of Amcus Curiae Briefs on the Suprenme Court, 148
U Penn. L. Rev. 743, 745 (2000). For a discussion of am cus
briefs, see Neal Nettesheimet al., Friend of the Court Briefs:
VWhat the Curiae Wants in an Am cus, Ws. Lawer, My 2007, at
11.

13
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8 806.04(11). Accordingly, we affirm the decision of the court
of appeals affirmng the ~circuit court's order denyi ng

i ntervention or joinder.

1. The Municipalities Do Not Have a Right to Intervene:
Ws. Stat. § 803.09(1)

135 We first consider whether the circuit court erred in
denying the municipalities' notion for intervention as of right
under Ws. Stat. § 803.09(1).

136 Wsconsin Stat. 8§ 803.09(1), governing intervention as

of right, provides as foll ows:

Upon tinely notion anyone shall be permtted to
intervene in an action when the novant clains an
interest relating to the property or transaction which
is the subject of the action and the nobvant is so
situated that the disposition of the action my as a
practical matter inpair or inpede the novant's ability
to protect that interest, unless the novant's interest
is adequately represented by existing parti es.

137 Wsconsin Stat. 8§ 803.09(1) is based on Rule 24(a)(2)
of the Federal Rules of G vil Procedure, and interpretation and
application of the federal rule provide guidance in interpreting
and applying § 803.09(1).%

138 A novant nust satisfy four requirenents to intervene
as a matter of right under Ws. Stat. 8§ 803.09(1). The novant
nmust show:

(A) that the novant's notion to intervene is tinely;

2l Fox v. DHSS, 112 Ws. 2d 514, 536, 334 N.W2d 532 (1983).

14
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(B) that the novant clainms an interest sufficiently related
to the subject of the action;?

(© that disposition of the action may as a practical
matter inpair or inpede the novant's ability to protect that
interest; and

(D) that the existing parties do not adequately represent

the novant's interest.?3

°2 The word "sufficiently" has been a part of our interest
test since at |east 1983. State ex rel. Bilder v. Township of

Del avan, 112 Ws. 2d 539, 547, 334 N W2d 252 (1983) ("The
guestion remains whether the [novant's] legally protected
interest is sufficiently related to the transaction which is the
subject of the action to justify the [novant's] intervention in
this case as a matter of right."). See also Armada Broad., Inc.
v. Stirn, 183 Ws. 2d 463, 472, 516 N W2d 357 (1994) ("In
determ ning whether [the novant] clains an interest relating to
the transaction which is the subject of the action, we nust
determ ne whether [the nobvant] has an interest 'sufficiently
related" to Armada's nmandanus action.") (citing and quoting
Bil der, 112 Ws. 2d at 547).

The word "sufficient” is also part of the federal rule.
See 7C Charles Alan Wight et al., Federal Practice and
Procedur e § 1908.1 at 300 (2007) (entitled
“Intervention . . . Wiat Constitutes a Sufficient Interest").

For a different phrasing of the rule, see Gty of Mudison
v. WERC, 2000 W 39, 911 n.9, 234 Ws. 2d 550, 610 N W2d 94
("The interest which entitles one to intervene in a suit between
other parties nust be an interest of such direct and imedi ate
character that the intervenor will either gain or |ose by direct
operation of the judgnent.") (quotation marks and citation

omtted).

23 See City of Madison, 234 Ws. 2d 550, Y11 (footnotes and
quotation nmarks omtted) (citing Arnada Broad., 183 Ws. 2d at
471. See also Heartwood, Inc. v. U S Forest Service, Inc., 316
F.3d 694, 700 (7th Cr. 2003).

15
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139 A novant nust neet each of these four criteria to
claima right of intervention.?® At the same time, the criteria

> and a

need not be analyzed in isolation from one another,?
nmovant's strong showing with respect to one requirenment may
contribute to the novant's ability to neet other requirenents as
wel | . 26 We shall discuss each of these four requirenents

separately, but there is interplay between the requirenents; the

24 See Armada Broad., 183 Ws. 2d at 471-76 ("setting forth
the four requirenments for intervention as of right . . . "
declaring that the novant woul d have a right of intervention "if
he neets each of the requirenents,” and considering the four
requi rements seriatin). See also 6 James Wn More et al.
Moore's Federal Practice 8§ 24.03[1][a], at 24-23 (3d ed. 2002)
("I'n the absence of statutory authority granting a right to
intervene, an applicant mnust nmake a tinely application and
satisfy all three of the [other] criteria in order to qualify
for intervention of right" under Fed. R GCv. P. 24(a)(2)
(cross-references omtted); "[f]ailure to satisfy any one of the
criteria justifies denial of the application to intervene.").

2> For exanple, the nature of the interest clainmed by a
nmovant may be inportant to the question whether an existing
party can adequately represent that interest. See, e.g., Arnada
Broad., 183 Ws. 2d at 471-76 (considering the intensely
"personal nature of the interests" denonstrated by the novant as
one factor establishing that the novant's interests were not
represented by existing parties). As a further exanple, the
nature of the relationship between a novant's interests and the
subject of the action into which the novant seeks to intervene
may have bearing upon whether the novant is able to neet the
"inpairment” prong of the test for intervention as of right.

26 See 6 Moore, supra note 24, § 24.03[1][b], at 24-25 ("[A]
| esser showi ng of inpairnent nmay be required by the court if the
applicant's interest is very strong. Li kew se, intervention of
right may be granted if the applicant's clainmed interest nay be
significantly inpaired by the action, even if sone uncertainty
exists regarding the sufficiency of that interest.”) (footnote
omtted).

16
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requi renents mnust be blended and bal anced to determ ne whether
the nunicipalities have the right to intervene.?’

140 "Courts have no precise formula for determ ning
whether a potenti al I ntervenor neets the requirenents of

§ 803.09(1) . . . ."?® The analysis is holistic,? flexible, and

2l See 6 Mdore, supra note 24, § 24.03[1][b], at 24-25; 7C
Wight et al., supra note 22, § 1908, at 297.

2 Wl ff v. Town of Jamestown, 229 Ws. 2d 738, 742, 601
N.W2d 301 (C. App. 1999). See also 6 Moore, supra note 24,
§ 24.03[1][b], at 24-25 ("The inquiry under Rule 24(a)(2) nust
focus on the particular facts and procedural posture of each
application.”) (footnote omtted); 7C Wight et al., supra note
22, 8§ 1908.1, at 300; Kleissler v. US. Forest Serv., 157 F.3d
964, 970 (3d Cr. 1998) (concl udi ng t hat no fact
"pattern . . . will easily support or defeat intervention in all
ci rcunstances" and that "the variety of factual situations and
their resolution denonstrate [the Court of Appeals for the Third
Crcuit's] adherence to t he el asticity t hat Rul e 24
contenpl ates . ").

2% pDaggett v. Commin on Governnental FEthics & Election
Practices, 172 F.3d 104, 113-14 (1st Cr. 1999).

17
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highly fact-specific.®® A court nmust look at the facts and
circunstances of each case "against the background of the

1 A court is m ndful

policies underlying the intervention rule."3
that Ws. Stat. 8 803.03(1) "attenpts to strike a balance
between two conflicting public policies."3® On the one hand,

"[t]he original parties to a lawsuit should be allowed to

conduct and conclude their own lawsuit . . . ."3 On the other
hand, "persons should be allowed to join a lawsuit in the
i nt erest of t he speedy and econom cal resol ution of

controversies. "%

% Citing and quoting Gty of Madison, 234 Ws. 2d 550, 911
n.11, the court of appeals concluded that it should "allow
intervention as a matter of right only where the intervenor is
'necessary to the adjudication of the action.'" Hel geland, 296
Ws. 2d 880, 6. At the municipalities' urging, we clarify that
arigid test for intervention as of right was not established in
City of Madison, 234 Ws. 2d 550, {11, n.11 (citation omtted),
in which the court stated that intervention as a matter of right
requires that a person be in sone sense "necessary to the

adj udi cation of the action.” Cty of Madison should not be
interpreted to indicate a departure from our flexible and
pragmatic approach to intervention as of right, nor to

contradict the text of Ws. Stat. § 803.09(1), which provides
that a right of intervention can exist even where the novant
shows that disposition of the action "may as a practical matter
inmpair or inpede the novant's ability"” to protect some interest,
as opposed to showing that inpairnent or inpedinent wll
necessarily occur.

31 Bilder, 112 Ws. 2d at 549.
32 |d. at 548.
33 1 d.

341 d.
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141 Whether to allow or to deny intervention as of right
is a question of law that this court decides independently of
the circuit court and court of appeals but benefiting from the
anal yses of each court.* One federal court concluded: "Despite
its nonmenclature, intervention 'as of right' wusually turns on
judgnent calls and fact assessnents that a reviewing court is
unlikely to disturb except for clear mstakes."3°
A. Mdtion to Intervene Is Tinely

142 The question of the tineliness of a notion to
intervene is left to the discretion of the circuit court.?
Nei ther Helgeland nor DETF disputes that the nunicipalities
tinmely noved to intervene. W agree with the parties that the

muni ci palities satisfied the first requirenent of Ws. Stat.

§ 803.09(1).

B. The Municipalities' Interests Are Insufficiently Related to
t he Subject of the Action

143 No precise test exists "for determning which type of

interest is sufficient to allow a party to intervene as a matter

% Armada Broad., 183 Ws. 2d at 470 (citing Bilder, 112
Ws. 2d at 549.

3¢ pDaggett, 172 F.3d at 113.

3" City of Madison, 234 Ws. 2d 550, 711 n. 10.
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of right."*® The "interest" requirenment is nebul ous; courts have
not been able to devel op nore than general guidelines.®® |nstead
of a precise test, courts enploy a "broader, pragnatic approach
to intervention as of right," viewng "the interest sufficient
to allow the intervention practically rather than technically."°
As t he muni ci palities' bri ef recogni zes, t he i nt erest
requi renent has generated a spectrum of approaches.

44 We thus approach the second requirenment of Ws. Stat.
8§ 803.09(1) wth the sanme flexibility that we bring to the
statute as a whole, neasuring "the sufficiency of the interest
by f ocusi ng on t he facts and ci rcunst ances of t he
particul ar case before [us] as well as the stated interest in
intervention" and analyzing "these factors against the policies

underlying the intervention statute,"*

nanely to strike a
bal ance between allowing the original parties to a lawsuit to
conduct and conclude their own lawsuit and allow ng persons to

join a lawsuit in the interest of the speedy and econom cal

% Bilder, 112 Ws. 2d at 547. See also Security Ins. Co.
v. Schipporeit, Inc., 69 F.3d 1377, 1380 (7th Gr. 1995 ("The
"interest' required by Rule 24(a)(2) has never been defined with
particular precision."); 6 More, supra note 24, 8§ 24.03[2][a],
at 24-28 ("[T]here is no authoritative definition of precisely
what Kkinds of interest satisfy the requirenents of" Rule
24(a)(2).).

% Harris v. Pernsley, 820 F.2d 592, 596-97 (3d Cir. 1987).

40 Bilder, 112 Ws. 2d at 548. Bi |l der may, however, be
interpreted to require that an interest at |east be "legally
protected.” See id. at 546-47.

4l Bilder, 112 Ws. 2d at 548.
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resolution of controversies wthout rendering the |awsuit
fruitlessly conplex or unending. W treat "the interest test as
primarily a practical guide to disposing of lawsuits by
involving as many apparently concerned persons as is conpatible
with efficiency and due process."*

145 At the sane tine, a clainmed interest does not support
intervention if it is only renotely related to the subject of
the action.® There nust be sone sense in which the interest is
"of such direct and imredi ate character that the intervenor wll
either gain or lose by the direct operation of the judgnent."?*
A novant may intervene as of right when the novant needs "to
protect a right that would not otherw se be protected in the
litigation."*

146 The subj ect of t he pr esent action IS t he
constitutionality of Ws. Stat. 8§ 40.02(20), which defines
"dependent" for purposes of state enployee health insurance

eligibility. Al though the municipalities' enployees are not

42 1d. at 548-49 (internal quotation marks and citation
omtted).

“3 See 6 More, supra note 24, § 24.03[2][b], at 24-29
("[l]nterests that are renote from the subject matter of the
proceeding plainly do not satisfy the interest requirenment of
Rul e 24(a).").

4 City of Madison, 234 Ws. 2d 550, 711 n.9 (quoting Lodge
78, Int'l Ass'n of Machinists v. N ckel, 20 Ws. 2d 42, 46, 121
N. W2d 297 (1963)).

4 City of Madison, 234 Ws. 2d 550, Y11 n.8 (quoting Wite
House MIk Co. v. Thonson, 275 Ws. 243, 249, 81 N W2d 725
(1957)).
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involved in the subject of the action so defined, the
muni ci palities put forth a nunber of interests and assert that
each is sufficiently related to the subject of the action to
allow intervention as of right.* They argue that they meet the
interest requirenment for the followng reasons: (1) three
muni ci palities (Cottage G ove, Wtertown, and Oostburg) would
have to pay increased premuns on behalf of nunicipal enployees
enrolled in DETF health or dental plans should Hel geland
prevail; (2) the collective bargaining agreenents of all eight
muni ci palities wuld be affected should Helgeland prevail,
because enpl oyees' spouses are covered under the agreenents but
enpl oyees' sane-sex donestic partners are not; (3) nost of the
muni ci palities participate in or sponsor the Wsconsin
Retirement System qualified plan and the Wsconsin Deferred
Conpensation Program (both adm nistered by DETF) that would be
adversely affected should Helgeland prevail; and (4) the
muni ci palities' hone rule authority over their local affairs and
governnment would be adversely affected by Helgeland s action.

We di scuss each argunent in turn.

(1) The Financial Interest of Three Minicipalities in DETF
Health Plans Is Not Direct, |Imrediate, or Speci al

147 We first consider the nmunicipalities' argunent that

three of the eight nunicipalities' financial interest in their

®In wlff v. Town of Janmestown, 229 Ws. 2d 738, 601
N.W2d 301 (Ct. App. 1999), the court of appeals concluded that
the novant need not denonstrate it has a judicially enforceable
right to challenge a decision in order to intervene in the
action.
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enpl oyees' DETF health benefit plans is an interest sufficiently
related to the subject of Helgeland s action.

148 Cottage Gove, Watertown, and Qostburg each pay
prem um costs on behalf of enployees who enroll in health or
dent al plans admnistered by DETF pursuant to collective
bar gai ni ng agreenents. The nunicipalities argue that including
sane-sex donestic partners in the plan could inpose additional
costs on nunicipal enployers.? The nunicipalities therefore
assert a financial interest that they claimis directly related
to the subject of Helgeland s action.“®

49 The court of appeals voiced sone agreenent with this
portion of the nunicipalities' argunent. While not reaching a
definitive conclusion on the matter, the court of appeals
conceded that "[i]t appears likely that . . . Cottage G ove,
Wat er t own, and Qost burg[] may have interests sufficiently

related to the declaratory action by virtue of being enrolled in

47 According to the affidavits, however, all six enployees
of the Village of Qostburg are already enrolled in a DETF plan
offering famly coverage, and the Village appears not to be
af fected by the instant action.

The affidavits for Cottage G ove, Watertown, and Qostburg
each indicate that enployees eligible to enroll in DETF plans
have only two coverage options: "famly" and "single." The
affidavits further indicate that the price of the "famly"
coverage plans does not vary depending on the nunber of persons
ot her than the enpl oyee who are covered by the plan.

“8 The nunicipalities assert that should Hel gel and prevail
DETF would be required to amend the very plans in which
enpl oyees of Cottage G ove, Watertown, and Qostburg are
enrol | ed.
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the DETF health plans."% The court of appeals reasoned that
"[ a] decision affecting the applicability of Ws. St at.
8§ 40.02 . . . to sane-sex donestic partners of state enployees
could directly affect these Municipalities in the adm nistration
of their health plans pursuant to these statutes, because a
judgnent in Helgeland's favor would likely increase the anpunt
of benefits these Minicipalities would be required to pay.">
The court of appeals concluded, however, that the remaining five
muni ci palities do not have sufficient interests because they are
parties only to DETF pension plans, which Helgeland did not
directly chall enge. ®?

150 Hel geland and DETF respond, arguing that municipal
enpl oyees' plans, including plans adm nistered by DETF, are in
no way the subject of Helgeland' s action and that any judgnent
in favor of Helgeland would apply solely to DETF plans offered
to state enployees. Hel gel and and DETF point to Ws. Stat.
8 40.51(7), which provides that DETF nmay establish different

4% Hel gel and, 296 Ws. 2d 880, Y19.
0| d.

L 1d., 919 n. 13.

The nmunicipalities disagree with the court of appeals'
limted interpretation of the conplaint; they assert that the
remedi es Helgeland seeks apply to all DETF plans (including
pension and deferred conpensation plans in which all eight
muni ci palities are enrolled) and that all the nunicipalities
therefore have an interest in Helgeland s action.

W address the nunicipalities' argunments regarding DETF-
adm ni stered pension and deferred conpensati on plans bel ow.
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eligibility standards for nonstate enployees participating in
DETF pl ans. According to Helgeland and DETF, judgnent in favor
of Hel gel and does not directly affect the municipalities.

151 The nunicipalities nmake an additional argunent. They
charge that Helgeland has deliberately designed her action to
gain "a tactical advantage" by excluding the nunicipalities from
the litigation through "shrewd pl eadi ng" and "cherry picking."

152 The nunicipalities seem to be arguing that when
chal l enging the constitutionality of state conduct, Helgeland is
obligated to name as defendants any conceivable state or
muni ci pal entity that may be engaging in the conduct chall enged.
No such requirenment exists in the |aw

153 We need not decide the legal issue of the effect of a
judgnent in the present case on the nunicipalities; under the
practical standard we apply in interpreting and applying Ws.
Stat. § 803.09(1), whether nunicipal enployees' DETF plans are
the exact plans considered in the action is not dispositive. A
relationship may exist between the plans that DETF offers to
state enpl oyees and t he DETF pl ans of fered to t he
muni ci palities' enpl oyees. The relationship between the

muni cipalities' interest and the subject of Helgeland s action
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is, however, too renote and speculative to support a right of

i nterventi on. °?

(2) The Municipalities' Collective Bargaining Agreenents Are Not
at Stake

154 The nunicipalities' second clainmed interest is that

their collective bargaining agreements wll be affected by
Hel gel and' s acti on. They argue that this interest alone is
sufficient to require intervention. W do not agree with the

muni ci palities' statenment of the | aw

155 The nunicipalities <cite a nunber of cases as
"overwhel m ng" support for the position that a governnent or
private entity has a right of intervention whenever a judgnent
may nodi fy an agreenent to which the entity is party.

156 These <cases do not provide the support that the

muni ci palities seek. Four of the cases cited sinply do not

2 Contra Zabel v. Zabel, 210 Ws. 2d 336, 565 N W2d 240
(C. App. 1997), in which the court of appeals, in a joinder
case, concluded that the joinder of a husband's nother as a
third-party defendant in a divorce action was necessary for a
just and conplete adjudication of the parties' nmaterial property
rights when the wfe alleged that certain real property titled
in her nother-in-law s nane was marital property and therefore
subj ect to division as part of the divorce.
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consider the question of intervention.?> In a fifth case, a
federal district court granted perm ssive intervention under
Rule 24(b)(2) of the Federal Rules of Civil Procedure but did
not reach the question of intervention as of right under Rule
24(a)(2).° In an sixth case, a federal district court denied a
nmotion to intervene on grounds that the novant could not neet
the interest requirenent of Rule 24(a)(2).*

157 Only one case that the nmunicipalities cite |ends any

aid to their argunent. In EECC v. AT&T, 506 F.2d 735, 741-42

(3d Cr. 1974), the Court of Appeals for the Third Crcuit ruled
that a novant wunion had the right to intervene as party
defendant to oppose a consent decree that could nodify or
invalidate provisions in the wunion's collective bargaining

agreenent with defendant AT&T. The EEQOC court did not, however,

U S. Trust Co. of New York v. New Jersey, 431 US 1
(1977) (considering whether a state's statutory repeal of its
covenant with another state was void under the Art. |, § 10,
cl.1, Contract Clause of the United States Constitution); United
States v. City of Haleah, 140 F.3d 968 (11th GCr. 1998)
(affirmng the district court's refusal to approve a consent
decree over an intervenor's objection but not reviewing the
district court's decision to permt intervention); Linton v.
Commir of Health & Env't, 30 F.3d 55 (6th Cr. 1994)
(considering whether an intervenor had standing to appeal the
district court's decision but not reviewwng the grant of
intervention); In re Allied Supermarkets, Inc., 1980 U S. Dist.
LEXIS 13500 (E.D. Mch. 1980) (interpreting the bankruptcy code
to permt a debtor to disaffirm a collective bargaining
agreenent).

® Cox Cable Commt'ns, Inc. v. United States, 699 F. Supp.
917 (M D. Ga. 1988).

° Coca-Cola Bottling Co. of Elizabethtown, Inc. v. Coca-
Cola Co., 696 F. Supp. 57, 96 (D. Del. 1988).
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establish a general rule that a person my always claim an
i nterest supporting intervention as of right when judgnent in an
action may |eave the person unable to enforce rights under an
agreement to which it is party. >

158 Al though no judgnent for Helgeland as a state enpl oyee
would directly bind the nunicipalities, on a practical |evel —
the level at which our analysis nust focus—the nunicipalities
arguably may be affected if a judgnent is entered agai nst DETF.
Accordingly, the nunicipalities are concerned about the effect
of stare decisis upon them As we explain below although the
effect of stare decisis is a consideration in determning

intervention as of right, it is not determ native.

(3) The Municipalities' Pension and Deferred Conpensation Plans
Are Not at Stake

159 Thirdly, t he muni ci palities al | ege t hat their
interests in both the Wsconsin Retirenent System and the
W sconsin Deferred Conpensation Program (both adm nistered by
DETF) are at stake in the action. The court of appeals refused
to consider the nunicipalities' argunents regarding pension
benefits on grounds that Hel geland's conplaint nmade no reference

to pension plans.® Applying our practical standard, we exam ne

° EEQC is further distinguishable from the instant case in
that the consent decree at issue in EECC threatened directly to
nodi fy or invalidate parts of a collective bargaining agreenent
that the novant union had negotiated with a party defendant that
woul d be bound by judgnent in the action. EECC v. AT&T, 506
F.2d 735, 741 (3d Gr. 1974). In this case, the mnmunicipalities
do not claim contractual rights against DETF or any other party
to the action.

°" Hel gel and, 296 Ws. 2d 880, Y18.
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the relation of the nunicipalities' interests in the retirenent
and deferred conpensation plans to the present action.

60 The nunicipalities explain the relationship between
their interest in the retirenent and deferred conpensation plans
and Helgeland's action as follows: Although enployees are free
to designate any pension or deferred conpensation beneficiary
they wi sh, Wsconsin | aw provides that enployees' "spouses" have
specific rights to those benefits wunder qualified donestic
rel ati ons orders. A qualified donestic relations order divides
the participant's pension and deferred conpensation benefits at
di vorce between the participant and the former spouse.®

161 The nunicipalities argue that because Hel gel and asks
that the court classify "same-sex donestic partners of state
enpl oyees as dependents for purposes of participation in all

"5 and because the

enpl oyee benefit contracts and plans .
Wsconsin Retirenment System and Wsconsin Deferred Conpensation
Program are admnistered by DETF, any judgnent in favor of
Hel geland will necessarily entail that DETF be conpelled to
permt a participant's former sane-sex donestic partner to seek
a qualified donestic relations order dividing the participant's
benefits between the participant and the fornmer sane-sex

donestic partner

8 In support of this position, the nunicipalities cite Ws.
Stat. 88 40.02(48m and 40.24(7)(a), as well as Ws. Adm n. Code
ETF § 20.055 (Jan. 2004).

° petr.'s Br. 42 (quoting Plaintiffs' Amended Conplaint at
31).
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162 The municipalities further argue that such a renedy
woul d jeopardi ze the tax-exenpt or tax-deferred status of these
plans if a former sanme-sex donestic partner were, |ike a spouse,
permtted to obtain a qualified donestic relations order
dividing a participant's benefits between the participant and
the forner sane-sex donestic partner. The nunicipalities
surmse that by allocating such a right to fornmer sanme-sex
donmestic partners, DETF would in sone way render the plans
inconsistent with the federal Defense of Marriage Act, which
provides that in determning the nmeaning of any federal statute
or regulation, the word "marriage" mneans only a legal wunion
bet ween one nman and one woman as husband and wife and the word
"spouse" refers only to a person of the opposite sex who is a
husband or a wfe. The nmunicipalities cite two IRS private
letter rulings that the nmunicipalities claim support their
readi ng of federal |aw. °°

163 The municipalities' argunments on federal l|aw are
extrenely weak. Life insurance policies, deferred conpensation
pl ans, retirenment plans, and pension plans adm nistered by DETF
already permt participants to nane beneficiaries of their
choi ce. ® Private letter rulings, as the rmunicipalities

t hensel ves acknow edge, have no precedenti al val ue.

® See I.RS. Priv. Ltr. Rul. 200524016 (June 17, 2005),
available at http://ww.irs.gov/pub/irs-wd/0524016.pdf; |.R S
Priv. Ltr. FRul. 200524017 (June 17, 2005), available at
http://ww.irs.gov/pub/irs-wl/0524017. pdf.

51 See, e.g., Ws. Stat. § 40.02(8)(a).
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Furthernore, the private letter rulings do not necessarily
support the nunicipalities' position.

64 The private letter rulings instead conclude that each

plan examined "is an eligible deferred conpensation plan,"®
while also noting that "a registered donestic partner . . . is
not a spouse . . . for purposes of" the federal law and that if

spousal provisions in the plans are "not interpreted and applied
in a manner consistent with the Defense of Mrriage Act, the
operation of [the plans]" would not conply with federal |aw. ®
The private letter rulings do not explain whether an
interpretation or application of a plan's spousal provisions
would be inconsistent with the Defense of Marriage Act if,
pursuant to state law, the plan provided the sane benefits to
regi stered donestic partners that it provides to spouses.

165 Lastly, the municipalities' argunment depends upon an
interpretation of the Defense of Marriage Act, which defines the
word "spouse."™ The only word at which Helgeland takes aim s,
however, the word "dependent" in the state statute. The
muni ci palities offer no reason to conclude that a judgnent in
favor of Helgeland interpreting the word "dependent"” m ght
entail interpretation of the word "spouse" as well.

166 The nunicipalities' argunents about federal |aw are

based on "likely scenarios" and specul ati on about the effect of

2 1R S. Priv. Ltr. Rul. 200524016, at 10;: |.R S. Priv.
Ltr. Rul. 200524017, at 9.

6 1R S. Priv. Ltr. Rul. 200524016, at 10; |.R S. Priv.
Ltr. Rul. 200524017, at 9.
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Hel gel and's action on the tax status of the retirenent and
deferred conpensation plans and application of the Defense of
Marriage Act (DOMA), the Enployee Retirenent Inconme Security Act
of 1974 (ERI SA), and the Conprehensive Omibus Budget
Reconciliation Act (COBRA). The nunicipalities spin an argunent
but cite no exanples or <case law illustrating the dire
consequences they predict. In contrast, numerous governnenta
entities now grant enployees donestic partner benefits and
retain federal tax benefits and apparently do not run afoul of
federal | aws.
(4) The Municipalities' Home Rule Authority Is Not at Stake

167 We turn finally to the nunicipalities' contention that
judgnment for Helgeland would deprive the nunicipalities of

constitutional and statutory hone rule powers.® The

® The home rule amendment to the Wsconsin Constitution,
Article X, Section 3(1), provides in relevant part that
"[c]ities and villages organized pursuant to state |law may
determne their local affairs and governnent, subject only to
this constitution and to such enactnents of the |egislature of
statewi de concern as with uniformty shall affect every city or
every village. . . . ").

W sconsin's home rule statute further provides that

[e] xcept as elsewhere in the statutes specifically
provided, the [rmunicipal] council shall have the
managenent and control of the city property, finances,
hi ghways, navigable waters, and the public service,
and shall have power to act for the governnment and
good order of the city, for its comercial benefit,
and for the health, safety, and welfare of the public,
and may carry out its powers by license, regulation,
suppr essi on, borrow ng of noney, t ax | evy,
appropriation, fine, inprisonnent, confiscation, and
ot her necessary or conveni ent neans.
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muni ci palities suggest t hat Hel gel and t hr eat ens t he
muni ci palities' authority to hire personnel and negotiate
enpl oynent contracts, to negotiate collective bargaining
agreenents, to establish and admnister benefit plans for
muni ci pal enpl oyees, and generally to determne nunicipa
policy.

168 Helgeland' s position does not threaten to deprive the
muni ci palities of any part of their home rule powers. The
muni ci palities apparently would have this court hold that they
face deprivation of their home rule authority—and accordingly
may claim an interest supporting intervention—every tine a
court considers whether a constitutional or statutory provision
prohibits the state or nunicipalities from engaging in sone
particular form of conduct. W do not so hold. The
muni ci palities' honme rule authority is not related to the
subj ect of Hel gel and' s acti on.

169 That a judgnment for Helgeland mght affect the
constitutional or statutory powers of a nmunicipality in
operating health care or pension plans does not constitute a

deprivation of the nmunicipalities' hone rule powers. Honme rul e

Ws. Stat. 8§ 62.11(5).
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powers are explicitly constrained by the state constitution and
the statutes. ®
(5) Summary

170 In summary, we examne all of the mnmunicipalities
argunents about their interests together and apply the broad,
pragmatic approach to intervention as of right required by Ws.
Stat. § 803.09(1). W determ ne whether the nunicipalities'
interests are sufficient to allow the intervention practically
rather than technically and examne the interest factor in
relation to the other factors to decide whether to allow
intervention as of right. We bal ance the right of the origina
parties to conduct their own lawsuit with allowing others to
join the lawsuit in the interest of speedy and econom cal
resol ution of the controversy.

171 Although the nmunicipalities claim that they have
interests related to the subject of Helgeland s action, they
have failed to show in the circuit court or here how their
interests relate to the subject of the action in a direct and
i mredi ate fashion. Furthernore, the nunicipalities' interest in
the present case is not a unique or special interest but rather,
as Justice Butler's concurrence denonstrates, one that other

municipalities or other entities or individuals could claimin

® See Ws. Const. art. X, 8§ 3(1) (granting hone rule
powers "subject only to this constitution and to such enactnents
of the legislature of statewi de concern as with uniformty shall
affect every city or every village"); Ws. Stat. § 62.11(5)
(granting hone rule powers "[e]xcept as elsewhere in the
statutes specifically provided").
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al nrost any action challenging the constitutionality of a state
statute, or that any enployer could claimwhen an action before
a court affects a simlar contract or threatens to increase
costs that enployers are obligated to pay on behalf of their
enpl oyees. ®®  \Wien the interests of a novant are substantially
simlar to those of a party, as the municipalities claim it is
nmore difficult for the novant to denonstrate that it is not
adequately represented by the party.® The nmunicipalities'
interests do diverge from DETF s. The municipalities' interest
is in the enployees covered by their own plans, not in the state
enpl oyees who have brought the action. Furthernore, the
muni ci palities' interest in the outcone is nore attenuated than
the State's. The nunicipalities, unlike the State, would not be
subject to imedi ate potential damages as well as costs to the
t axpayers should the court ultimately rule in Hel geland s favor
72 The nunicipalities cite no case holding that a novant
meets the interest requirenment of either Ws. Stat. 8§ 803.09(1)

or Rule 24(a)(2) of the Federal Rules of C vil Procedure nerely

® Cf. Armada Broad., 183 Ws. 2d at 474, 476 (novant had a
"uni que"” and "personal" interest in persuading the court that a
report containing speculative and wuncorroborated information
about the novant should remain closed to the public); Wlff, 229
Ws. 2d at 746 (novant town's unique statutory responsibility to
provide fire protection services to plaintiff and plaintiff's
property was inplicated in plaintiff's action to develop a
rugged and difficult-to-reach tract of Iland for residential
use).

® See, e.g., Arnada Broad., 183 Ws. 2d at 471-76
(considering the intensely "personal nature of the interests”
denonstrated by the novant as one factor establishing that the
nmovant's interests were not represented by existing parties).
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when it engages in, and wi shes to continue engaging in, conduct
identical to another's conduct challenged on constitutional
grounds but gover ned by a different contract. The
muni ci palities also adduce no precedent recognizing a right of
intervention based on a wdely shared financial interest such as
presented in the instant case. Many entities may be concerned
with Hel geland's action, but involving them as intervenors as of
right is not likely to be conpatible with efficiency and would
not contribute to the resolution of the controversy unless the
nmovant had a sufficiently different stake in the controversy,
was not adequately represented by a party, and could neke a
uni que contribution to the proceedi ngs.

73 The municipalities conclude their interest argunent by
asserting that when, as in the present case, the claimnt
(Hel gel and) brings public interest litigation that may change
constitutional doctrine and statew de governnental practice,
greater consideration should be given for intervention by
parties of differing perspectives to allow fuller devel opnent of
the issues. Under this theory, any significant |egal question
of first inpression cannot be resolved wthout allow ng
intervention by every person whose rights in a future case m ght
be affected by the stare decisis effect of the decision. Thi s
type of free-for-all intervention could not have been
contenplated by the |egislature. The municipalities' reasoning
is therefore fl awed.

174 The nunicipalities’ generalized interest in the
subject of the instant action, nanely, the constitutionality of
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a statute applicable to a plan for state enployees, is at the
far edge of what nmay constitute a sufficiently related interest
for purposes of the right to intervene statute. The weakness of
the nmunicipalities' showng wth respect to the interest
requi renent neans that to denonstrate a right of intervention
the municipalities should make a strong showing in the other

requirenents to intervene as of right.

C. Disposition of the Action Does Not Inpair the Miunicipalities
Ability to Protect Their Interests

175 We now consider the third requirenent to intervene as
a matter of right under Ws. Stat. 8§ 803.09(1), nanely, that the
di sposition of Helgeland's action may, as a practical matter,
inpair or inpede the nunicipalities' ability to protect
interests that nmay be related to the subject of Helgeland' s
action.®® The nunicipalities are not parties to any contract
actually at issue in the present litigation; the nunicipalities'
i nt er est in excluding sanme-sex donestic partner coverage
therefore cannot be directly inpaired by Hel gel and' s acti on.

176 The nunicipalities argue that the effect of stare
decisis mght inpair or inpede their ability to protect their
interest in excluding sane-sex donestic partner coverage. The
circuit court concluded that the interests of the municipalities

"while not directly involved in this lawsuit, may be inpaired in

% 7C Wight et al., supra note 22, § 1908.2, at 368
(determ ning whether disposition of the action wll inpede or
inpair a novant's ability to protect its interest nust be put in
practical terns).
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sonme future circunstance by a decision in this [litigation,
through the operation of stare decisis" and that "the possible
future problem arising from stare decisis" is not a sufficient
basis for intervention.

77 Wsconsin courts have not considered, for purposes of
intervention as a matter of right under Ws. Stat. § 803.09(1),
the effect of stare decisis. We therefore turn to the federal
deci si ons for guidance.

178 The federal courts have reached no consensus on the
question under what circunstances the effect of stare decisis
may constitute an inpairnent for purposes of Rule 24(a)(2),

governing intervention as of right. In Bethune Plaza, Inc. v.

Lunpkin, 863 F.2d 525, 533 (7th Cr. 1988), the Seventh G rcuit
court of appeals has declared that stare decisis effects should
establish a Rule 24(a)(2) inpairnment "infrequently” and "only
when the putative intervenor's position so depends on facts
specific to the case at hand that participation as am cus curiae
is inadequate to convey essential argunments to the tribunal."”
O her federal courts consider the effect of stare decisis on a
case- by-case basis. ©°

179 We approach the third requirenent of Ws. Stat.
8§ 803.09(1), nanely, that the disposition of Helgeland s action

may, as a practical matter, inpair or inpede the nunicipalities'

® See, e.g., United States v. Oregon, 839 F.2d 635, 638
(9th Cr. 1988) ("[A] stare decisis effect is an inportant
consideration in determning the extent to which an applicant's
interest nay be inpaired.").
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ability to protect interests that may be related to the subject
of Helgeland' s action, as we approach intervention as of right
generally. W take a pragmatic approach and focus on the facts
of each <case and the policies wunderlying the intervention
statute.”® Although we exanmine the inability of a movant to
protect its interests separately, it is part and parcel of
analyzing the interest involved and determning whether an
existing party adequately represents the novant's interest.

180 Two factors mght be considered as weighing for or
against a novant's claimthat the effect of stare decisis may as
a practical matter inpair the novant's ability to protect a
clainmed interest. First, a court considers the extent to which
an adverse holding in the action would apply to the novant's
particul ar circunstances. The novant's ability to neet the
i npai rment requirenent is weakened to the extent that any future

action agai nst the novant IS likely to be factually

" See 6 Moore, supra note 24, § 24.03[3][a], at 24-42 ("The
practical inpairnment test is flexible, and its application
depends on a pragmatic analysis of the circunstances of a given
case . . . .").

39



No. 2005AP2540

di stingui shable from the action into which the novant seeks to
i ntervene.

181 Second, a court considers the extent to which the
action into which the novant seeks to intervene will result in a
novel holding of |aw The effect of stare decisis is nore
signi ficant when a court decides a question of first
i npression. > Consideration of these two factors may aid a court
in determ ning whether the inpact of stare decisis may harm the
nmovant as a practical matter.

182 DETF concedes that if judgnent is entered in favor of
Hel gel and, "by operation of stare decisis, other governnent
enpl oyers, such as the nunicipalities, would likely either have
to provide for sane-sex donestic partner coverage . . . or would
have to forego providing famly health insurance coverage to its

n73

[ sic] enpl oyees entirely . In oral argunents,

I See 6 More, supra note 24, § 24.03[3][b], at 24-42.2
("Recurring common |aw actions such as breach of contract and
negligence are unlikely to achieve the practical stare decisis
i mpai rment necessary to satisfy Rule 24(a)."); Wrlds v. Dep't
of Health & Rehabilitative Servs., 929 F.2d 591, 594 (11th Gr.
1991) (concluding that there was "little |ikelihood that stare
decisis would leave [the potential intervenor] in a worse
position if he [were] not allowed to intervene" because the
potential intervenor would have use of factual evidence in the
future action he contenplated that was excluded from the action
i nto which he sought to intervene).

2 See 6 Moore, supra note 24, § 24.03[3[b], at 24-42.2
("Stare decisis is not a relevant concern if the case does not
involve the resolution of new legal issues."); Int'l Paper Co.
v. Town of Jay, 887 F.2d 338, 344 (1st Cir. 1989) (recognizing
that the adverse inpact of stare decisis is especially inportant
"where a court is deciding questions of first inpression").

3 Def.-Respt.'s Br. 9.
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Hel gel and's counsel also conceded that the municipalities'
benefit plans would be indirectly affected if this court
ultimately were to agree that the definition of "dependent”
provided by Ws. Stat. 8 40.02(20) is wunconstitutional for the
reasons argued by Hel gel and.

183 We agree with the nunicipalities that a judgnent in
favor of Helgeland mght present a novel holding of I|aw
Hel gel and does not appear to contend that any Wsconsin court
has previously held that Ws. Stat. 8§ 40.02(20), or any simlar
statute, contravenes the constitution for the reasons that
Hel gel and puts forth. ™

184 Wthout speculating about the precise relationship

bet ween Hel gel and's present action and a hypothetical case that

" In contrast, DETF argues that Hel geland's action presents

a question of |aw already decided against Helgeland in Phillips
V. W sconsin Personnel Commi ssi on, 167 Ws. 2d 205, 482
N.W2d 121 (C. App. 1992). DETF's brief quotes Phillips as
fol | ows:

But whether to allow or disallow sanme sex-narriages—
or even whether to allow extension of state enployee
health insurance benefits to conpanions of unmarried
state enpl oyees  of what ever gender or sexual

orientation—s a |egislative decision, not one for

the courts. . . . "Creation” of verification and
registration systens designed to facilitate the
extension of state enployee benefits to the enpl oyees’

unmarri ed conpani ons—and an enforcenent nechanism to
ensure that only stable and commtted sane-sex couples
are eligible for such benefits—+s precisely the type
of action conmmitted to the Ilegislature, as the
pol i cymaki ng branch of governnent. It is beyond all

powers of this or any other court.

Def.-Respt.'s Br. 19 n.6.
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one of the nunicipalities' enployees mght bring against the
muni ci palities, we acknowl edge that judgnent in favor of
Hel gel and m ght expose the municipalities to the adverse effect
of stare decisis. However, just as the nunicipalities claim
only a generalized interest in the subject matter of the present
action, an effect of a judgnent in favor of Helgeland on the
municipalities is essentially the sane effect that any enployer
mght claim when an action before the court threatens to
increase costs that the enployer is obligated to pay on behalf
of its enployees, or that nunicipalities or other entities or
individuals could claim in nearly any action challenging the
constitutionality of a state statute. If stare decisis were
enough of a justification for the municipalities' intervention
in the present case wthout an unusually strong showing wth
respect to other requirenents for intervention as of right, then
constitutional litigation wuld, as Justice Butler's concurrence
denonstrates, becone unwieldy with parties intervening as a
matter of right. As with the interest requirenent, the
muni ci palities' showing wth respect to this third requirenent

is weak at best.

D. The Municipalities Are Adequately Represented by DETF and the
Attorney Ceneral in the Action

185 We turn finally to the fourth requirenment of Ws.
Stat. 8 809.03(9), nanely, that the existing parties do not
adequat el y repr esent t he nmovant s' i nterests. As t he
muni ci palities' brief recognizes, the adequate representation

requi renent has generated a spectrum of approaches. The court
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has declared that "the showing required for proving inadequate
representation 'should be treated as ninimal.'"™ The
requi renent, however, "cannot be treated as so mnimal as to
wite the requirement conpletely out of the rule."®

186 |Indeed, this requirenent is blended and bal anced with
the other requirenents. If a novant's interest is identical to
that of one of the parties, or if a party is charged by law with
representing the novant's interest, a conpelling show ng shoul d
be required to denonstrate that the representation is not
adequate. ’ Wen the potential intervenor's interests are
substantially simlar to interests already represented by an
existing party, such simlarity will weigh against the potenti al

i ntervenor.’®

> Armada Broad., 183 Ws. 2d at 476 (quoting Trbovich v.
United M ne Wirkers, 404 U. S. 528, 538 n. 10 (1972)).

° Bush v. Viterna, 740 F.2d 350, 355 (5th Gir. 1984). See
also Prete v. Bradbury, 438 F.3d 949, 956 (9th Gr. 2006)
(" Al t hough t he bur den of est abl i shing i nadequacy of
representation my be mninmal, the requirement is not wthout

teeth . ).
" 7C Wight et al., supra note 22, § 1908, at 394-95 (in
contrast, if the novant's interest is simlar to a party's a

discrimnating judgnment is required on the circunstances of the
particul ar case).

® See 7C Wight et al., supra note 22, § 1909, at 394
("[I]f the absentee's interest is identical to that of one of
the present parties, or if there is a party charged by law with
representing the absentee's interest, then a conpelling show ng
shoul d be required to denonstrate why this representation is not
adequate.") (footnote omtted).
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187 In determning whether an existing party adequately
represents a novant's interest, we look to see if there is a
showi ng of collusion between the representative and the opposing
party; if the representative fails in the fulfillment of his
duty; or if the representative's interest is adverse to that of
t he proposed intervenor.

188 The nunicipalities do not allege any collusion between
Hel gel and and DETF. They do not denonstrate that the DETF s
interest is adverse to theirs; and do not show that the DETF has
failed in the fulfillment of its duty.

189 In considering whether DETF adequately represents the
muni cipalities, two rebuttable presunptions cone into play and
wor k agai nst the nmunicipalities in the instant case.

190 First, adequate representation is ordinarily presuned

when a novant and an existing party have the sanme ultimte

" See Armada Broad., 183 Ws. 2d at 476 (citations
omtted). See also Sewerage Conmin of MIlwaukee v. DNR 104
Ws. 2d 182, 189, 311 N wW2d 677 (C. App. 1981) (citing United
States v. Board of Sch. Commirs, 466 F.2d 573, 575 (7th Gr.
1972)) ("Ordinarily a party's representation is deened adequate
to protect the proposed intervenor's interest if there is no
showi ng of collusion between the representative and the opposing

party; if the representative does not represent an interest
adverse to that of the novant; and if the representative does
not fail in the fulfillnment of its duty.").

See WIff, 229 Ws. 2d at 748 (novant's interests "need not
be whol | 'y adver se" to exi sting parties'; significant
"differences" between novant's position and that of existing
party sufficient).
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objective in the action.®  This presunption applies in the
i nstant case because the municipalities claim no objective that
DETF does not al so share. Both DETF and the nunicipalities ask
the court to uphold the constitutionality of DETF s plans and of
Ws. Stat. § 40.02(20).

191 Second, "when the putative representative 1is a
governnmental body or officer charged by law with representing
the interests of the absentee, a presunption of adequate

representation arises whether the would-be intervenor is a

8 sSee, e.g., Prete v. Bradbury, 438 F.3d 949, 956 (9th Gir.
2006) ("When an applicant for intervention and an existing party
have the sane ultinmate objective, a presunption of adequacy of
representation arises.") (quoting Arakaki v. Cayetano, 324 F.3d
1078, 1086 (9th Cir. 2003); Wade v. GColdschmdt, 673 F.2d 182,
186 n.7 (7th Gr. 1982) ("[A]pplicants have not overcone the
presunption of adequacy of representation that arises when the
proposed intervenor and a party to the suit (especially if it is
the state) have the same ultimate objective.”) (citation
omtted); Daggett, 172 F.3d at 111 ("[A]ldequate representation
is presuned where the goals of the applicants are the sane as
those of the plaintiff or defendant . . . .") (citations
omtted).
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citizen or subdivision of the governmental entity."8 This
presunption applies in the present case because, as we wll
di scuss below, both DETF and the Departnment of Justice are
charged by law with the duty to defend the constitutionality of
Ws. Stat. 8§ 40.02(20), the very position advocated by the
muni ci palities, the woul d-be intervenor.

192 In support of their position that the DETF does not
adequat el y represent t he muni ci palities' i nterests, t he
muni ci palities argue (1) that fornmer Attorney GCeneral Peggy
Laut enschl ager was not adequately commtted to DETF s position
in the present case; (2) that institutional features render DETF
unable to defend against Helgeland's action with the sane
vehenence that the nmunicipalities could provide; (3) that DETF

cannot adequately represent the nunicipalities' interests in any

8 Edwards v. City of Houston, 78 F.3d 983, 1005 (5th Gr.
1996) (citation omtted). See also Curry v. Regents of the
Univ. of Mnn., 167 F.3d 420, 423 (8th Cr. 1999) ("[When a
governnment entity is a party and the case concerns a matter of
sovereign interest, the governnent is presuned adequately to
represent the interests of the public . . " (citation
omtted); Wade, 673 F.2d at 186 ("[A]pplicants have not overcone
the presunption of adequacy of representation that arises when
the proposed intervenor and a party to the suit (especially if
it is the state) have the sanme ultinmate objective.") (citation
omtted); Prete, 438 F.3d at 956 (There is "an assunption of

adequacy when the governnent s acting on behalf of a
constituency that it represents. In the absence of a very
conpelling showng to the contrary, it wll be presuned that a

state adequately represents its citizens when the applicant
shares the sanme interest.”) (quotation marks and citation
omtted); Daggett, 172 F.3d at 111 ("[T]Jhe governnment in
defending the wvalidity of the statute is presuned to be
representing adequately the interests of all citizens who
support the statute.”) (citation omtted).
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remedy phase that mght later occur; (4) that DETF has failed to
rai se defenses agai nst Helgeland that the nmunicipalities wish to
raise; and (5) that DETF cannot adequately represent the
muni ci palities' interests given that DETF argues that the
muni ci palities do not neet the interest requirenent of the test
for intervention as of right. None of these argunents vyields
any showng that DETF does not adequately represent the
muni ci palities' interests.

193 Wth regard to the nunicipalities' argunent concerning
for mer Att or ney Cener al Peggy Laut enschl ager' s al | eged
"conflicted loyalties,” the nmunicipalities make the follow ng
all egations: (1) Lautenschlager's spokesperson criticized the
| egislature for attenpting to intervene in this action,
asserting that the dispute between Helgeland and DETF was "a
matter best left up to the courts”; (2) During an Cctober 25,
2002, debate between attorney general candi dates, Lautenschlager
made statenents in support of civil unions for sane-sex donestic
couples; (3) Lautenschlager spoke at a 2005 Madison Gay Pride
Rally at which two of Helgeland' s co-plaintiffs and Hel gel and's
attorney also spoke; and (4) Lautenschlager nmade the "reckl ess”
decision to nove for judgnent on the pleadings.

194 We spend little tinme on these allegations relating to
Attorney GCeneral Lautenschlager's out-of-court statenents. The
allegations relating to the Attorney General's statenents go
solely to the question of Lautenschlager's personal beliefs, not

to her official conduct as attorney general. W generally agree
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wth the court of appeals' analysis relating to these
st at ement s. &

195 1In the absence of any showing to the contrary, we nust
presune that Lautenschlager has fulfilled her duty as attorney
general to put aside her personal and political beliefs in
def endi ng agai nst Hel gel and' s action at t acki ng t he
constitutionality of a statute.?33 An attorney general's
statenments of personal or political beliefs, wthout nore, do
not constitute a showng that the attorney general will violate
the statutory duties of the office.

196 The Attorney GCeneral of Wsconsin has the duty by
4

statute to defend the constitutionality of state statutes.?®

| ndeed, "Ws. Stat. 8 806.04(11) recognizes that it is the duty

82 See Hel gel and, 296 Ws. 2d 880, 1Y26-29.

8 See Wite House MIk Co. v. Thomson, 275 Ws. 243, 249
(1957) ("Public officers are always presuned, in the absence of
any showng to the contrary, to be ready and willing to perform
their duty . . . ."). The municipalities object to the court of
appeal s’ reliance on Wiite House MIk, because at the tinme of
VWite House MIk Wsconsin's right of intervention statute
differed substantially from Ws. Stat. § 803.09(1). However,
like the court of appeals, we do not rely on Wite House MIk in
construing Ws. Stat. 8§ 803.09(1). The presunption that public
officers will perform their duties does not depend upon Ws.
Stat. 8§ 803.09(1) or any forner statute governing intervention
as of right.

8 State v. City of Cak Creek, 2000 W 9, 923 n.14, 232
Ws. 2d 612, 605 N.W2d 526 ("[Qnce legislation is enacted it
beconmes the affirmative duty of the Attorney General to defend
its constitutionality.”) (citation omtted). For a general
di scussion of the office of Wsconsin Attorney GCeneral, see
Arlen C. Christenson, The State Attorney General, 1970 Ws. L.
Rev. 298 (1970).
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of the attorney general to appear on behalf of the people of

this state to show why [a] statute is constitutional,"8®

maki ng
service on the attorney general a jurisdictional matter in a

declaratory action attacking the —constitutionality of a

stat ut e. ®

197 The muni ci palities' conpl aints agai nst Att or ney
CGeneral Lautenschlager are, in any event, irrelevant now that
she has conpleted her term as attorney general. The Departnent

of Justice is continuing the present action under the new
attorney general on the course previously undertaken. The
muni ci palities do not claimthat the present attorney general is
biased or is prevented in any manner from changing the trial

strategy of the Department of Justice in the present case.?’

8 City of Oak Creek, 232 Ws. 2d 612, 935 (citation
omtted).

8 See Ws. Stat. § 806.04(11) (providing that "[i]f a
statute, or di nance or franchi se IS al | eged to be
unconstitutional, the attorney general shall . . . be served
with a copy of the proceeding and be entitled to be heard").

See Seitzinger v. Cnty. Health Network, 2004 W 28, {1 n.3,
270 Ws. 2d 1, 676 N W2d 426 (holding that the court had no
jurisdiction to decide the constitutionality of a state statute
when the attorney general had not been given notice as required
by Ws. Stat. § 806.04(11)).

8 WWether the nunicipalities had a right of intervention at
sone point in the past is not determ native. W sconsin Stat.
8§ 803.06(1) provides that "[p]arties may be dropped or added by
order of the court on notion of any party or on its own
initiative at any stage of the action and on such terns as are
just. . . ."
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198 For these reasons, the allegations relating to
Attorney Ceneral Lautenschlager provide no support to the
muni ci palities' argunent.

199 The nmunicipalities apparently intend their fourth
all egation concerning DETF's notion for judgnent on the
pl eadi ngs as evidence that Attorney Ceneral Lautenschlager was
reckless in handling the present case and in sone sense betrayed
her official responsibilities. This argunent goes nowhere.

1100 The nunicipalities accuse Lautenschlager of risking
that the action wll reach "this court for decision on the
merits wthout an evidentiary record to support deferential
review, "8

101 The nunicipalities apparently are concerned that the
present action wll reach this court "wthout an evidentiary
record to sustain the legislature's" decision to grant state
enpl oyee benefits to spouses but not to sane-sex donestic
partners.® To avoid this result, the municipalities want DETF
to nove to conpel discovery at the circuit court. This position

puts the nmunicipalities squarely in agreenent wth, of al

The nunicipalities suggest that Lautenschlager's conduct is
still relevant to our Ws. Stat. 8§ 803.09(1) inquiry given that
the court of appeals did not address this question of relevance
despite receiving notice that Lautenschlager was defeated in a
primary election 10 days before the court of appeals released
its opinion. This court determnes a novant's right to
i ntervention independently of the court of appeals.

8 petr.'s Br. 59.

8 Petr.'s Br. 60.
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peopl e, Hel gel and. Hel gel and noved the circuit court to conpel
di scovery shortly after the nmunicipalities noved to intervene.

1102 The nunicipalities do not explain why they think that
the circuit court will grant DETF's notion for judgnent on the
pl eadi ngs and why the circuit court will not grant Helgeland' s
notion for discovery.

9103 Curiously, the nmunicipalities do not object to DETF s
motion for judgnment on the pleadings on grounds that it is a
weak notion destined to be denied. To the contrary, the
muni ci palities explicitly acknow edge concerns that DETF s
motion will be granted.® In their brief, the nunicipalities
predict, wthout explanation, that the circuit court wll grant
DETF' s notion and that the court of appeals will then affirmthe
circuit court's decision granting judgnent to DETF. %

1104 The nunicipalities' very wunusual claim is thus that
Laut enschl ager sonehow failed in her duties as attorney genera
by setting DETF on a course to defeat Helgeland before the
circuit court and court of appeals.

1105 The municipalities concede that should DETF prevail in
the circuit court and court of appeals on its notion for
judgnment on the pleadings, this court nevertheless could renmand
for developnent of an evidentiary record if we determne,
contrary to the circuit court and court of appeals, that DETF s

nmotion for judgnent on the pleadings should not have been

90

Id.
% 1d.
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granted.®  Yet the possibility of such a remand |eaves the
muni ci palities dissatisfied—not with the outcone, but rather,
they claim with the "extraordi nary waste of tinme and resources”
that would result if the action were to proceed to this court
and then back to the circuit court whence it cane.

1106 The nunicipalities' criticism is baseless. The
muni ci palities cannot persuasively argue that the Attorney
CGener al Is abdicating her or his duty to defend the
constitutionality of statutes by persuading two courts that a
statute is constitutional. By noving for judgnment on the
pl eadi ngs, DETF has not waived its right to nove for discovery
in the event that its notion for judgnent on the pleadings is
ultimately deni ed.

1107 W now nove to the municipalities' argunent that
institutional elenents prevent DETF from opposing Helgeland' s
action with sufficient vehenence. The nunicipalities argue that
DETF nerely adm nisters the |aw that Hel gel and chal | enges, while
in contrast the municipalities establish and provide funding for
their own enployee benefit policies. The municipalities
additionally allege that DETF is subject to the pressures of a
"di verse" constituency, sone portion of which my synpathize

with Hel gel and's position in the present action.®

%2 |1d. at 60-61.
s it not possible that the nunicipalities too may have

di verse constituencies, sone portion of which my synpathize
with Helgeland' s position in the present action?

52



No. 2005AP2540

1108 These argunments founder on nuch the sane ground as the
muni ci palities' attack on Attorney Ceneral Lautenschl ager. In a
declaratory action to determne the constitutionality of a
statute, it is the duty of the "public officers charged with the
enforcement of the challenged statute or ordinance . . . [tO]
act in a representative capacity in behalf of all persons having
an interest in wupholding the wvalidity of the statute or
ordi nance under attack."% Moreover, DETF's counsel, the
Depart nent of Justice, is charged by statute wth the
responsibility to "appear for the state and prosecute or defend
all actions . . . in which the state is interested or a
party . . . ."% The obligation of both the Departnment of
Justice and public officers charged with the enforcenent of
state statutes is clear: they nmust defend the statute regardl ess
of whether they have diverse constituencies with diverse views.
DETF and the Depar t nent of Justice are conposed of
prof essionals, and absent sonme showing to the contrary, we
presune that they will fulfill their duties under the |aw. %

1109 The nunicipalities next argue that DETF cannot
adequately represent the nunicipalities in any potential renedy
phase of the action because DETF is incapable of advising the
court on issues such as "collective bargaining agreenents, duly

adopted budgets, revenue I|imtations, [and] vested enployee

% \White House M1k, 275 Ws. at 249.

% Ws. Stat. § 165.25(1).

% See White House M Ik, 275 Ws. at 249.
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n 97

rights Even assumng that DETF is in fact incapable
of grappling with issues such as these, this argunent fails
because the nunicipalities do not explain how information about
these issues may assist in deciding the constitutional issue
involved in the Helgeland action or in crafting any renmedy to
whi ch Hel gel and m ght be entitl ed.

1110 The nunicipalities nerely state in conclusory fashion
that the issues in which the nunicipalities claim expertise are
relevant to the state constitutional question presented, that
is, whether the state constitution requires DETF to provide the
sane benefits to enployees' sane-sex donestic partners as
provi ded to enpl oyees' spouses. The nunicipalities cannot cal
the adequacy of DETF' s representation into question nerely by
vaguely positing that information they possess wll sonehow be
useful to the court. Statutory revenue and levy limts inposed
upon nunicipalities do not necessarily inplicate a different
evidentiary record for constitutional |aw purposes than the
record that the state makes on the constitutional issue. The
muni ci palities do not explain what this "different" evidentiary
record mght look like and why information the nunicipalities
wsh to present may be relevant to the question whether the
state constitution requires DETF to provide the sane benefits to
state enpl oyees' sane-sex donestic partners as those provided to

enpl oyees' spouses.

9 petr.'s Br. 57-58.
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1111 We turn next to the nunicipalities' argunment regarding
DETF's failure to raise a long list of defenses favored by the
muni ci palities. This assertion anounts to little nore than a
difference over trial strategy. We cannot declare as a matter
of law that DETF's defense against Helgeland's action is
i nadequate sinply because the nunicipalities disagree with DETF
about which defenses should be presented before the circuit
court. Reasonable lawers and litigants often disagree about
trial strategy.

112 W agree wth the court of appeals that nere
di sagreenents over trial strategy such as the one apparent here
are not sufficient to denonstrate inadequacy of representation.
Moreover, the nunicipalities do not show any weakness in the
| egal position DETF has taken in the case. As we have already
explained, the nunicipalities flatly predict that both the
circuit court and the court of appeals wll be persuaded by

DETF' s notion for judgnent on the pleadings.

% See 7C Wight et al., supra note 22, § 1909, at 431-33 (a
mere difference of opinion concerning litigation tactics or
dislike of the representative party's |lawer do not constitute
i nadequate representation); Stadin v. Union Elec. Co., 309 F.2d
912, 919 (8th Cr. 1962), quoted in Hel geland, 296 Ws. 2d 880,
133 ("Mere difference of opinion anong attorneys is not of
itself inadequate representation within the nmeaning of [Rule 24
of the Federal Rules of CGvil Procedure]. If it were,
intervention of right woul d  becone al nost automatic.");
Daggett, 172 F.3d at 112 ("[T]he use of different argunents as a
matter of litigation judgnment is not inadequate representation
per se," though "one can inmagine cases where . . . a refusal to
present obvious argunents could be so extrene as to justify a
finding that representation by the existing party was
i nadequate.").
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1113 The municipalities may supplenment DETF s defenses
sinply by accepting the circuit court's invitation to file an
am cus curiae brief.

1114 Finally, we reject the nunicipalities' argunent that
because DETF asserts that the nunicipalities' interests do not
support intervention as of right, DETF s representation of the
muni cipalities' interests is, as the nmunicipalities' counsel put
it at oral arguments, inadequate "per se." DETF s position that
it adequately represents the nmunicipalities' interests is wholly
consistent with its additional position that the nunicipalities'
interests do not satisfy the requirenents of Ws. Stat.
8§ 803.09(1). DETF's construal of Ws. Stat. § 803.09(1) does
not anmount to a denial that the municipalities have no interests
that DETF m ght represent.

E. Summary

1115 For the reasons set forth, we conclude that the
circuit court did not err in denying the municipalities' notion
to intervene as a matter of right under Ws. Stat. 8§ 803.09(1).
Al though it is arguable that the nunicipalities may claim a
financial interest related to the DETF plans that are the
subject of Helgeland's action and that disposition of the
Hel gel and action may, under the effect of stare decisis, as a
practical matter inpair or inpede their ability to protect their
stated interests, the municipalities make no showng that the
financial interest is sufficient, direct, immediate, or special

and that DETF inadequately represents their interests, nuch |ess
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a showing that could overcone the presunptions of adequacy
applicable in this case.

116 The court weighs all the factors, including the nature
of the nunicipalities' alleged interests, against the adequacy
of representation by existing parties. Mnicipalities (or other
entities or persons) wll always have sonething at stake when
the constitutionality of a statute affecting nunicipalities (or
other entities or persons) is at issue, and there will always be
potential novants that disagree at sone level wth decisions
made by state agency defendants or their counsel. The
muni cipalities have shown no special, personal, or unique
interest in the present case. Wre the nmunicipalities granted a
right to intervene upon such grounds, virtually any declaratory
action for constitutional review of a statute would present a
case in which at |east sone persons or entities may intervene as
of right, as Justice Butler's concurrence denonstrates. To
construe Ws. Stat. 8 803.09(1) and intervention as of right so
broadly would unduly hanper the rights of parties to a
declaratory action such as the present case to conduct and

conclude their own | awsuit.®°

% Cf. Town of Blooming Grove v. City of Madison, 275 WSs.
328, 334, 81 N W2d 713 (1957) (citation omtted) (refusing to
construe Wsconsin's Declaratory Judgnent Act "as requiring that
where a declaratory judgnent as to the validity of a statute or
ordi nance is sought, every person whose interests are affected
by the statute or ordinance nust be nmade a party to the action
If it were so construed, the valuable renedy of declaratory
judgnment would be rendered inpractical and indeed often
wor t hl ess for determ ni ng the wvalidity of | egi sl ative
enactnents, either state or local, since such enactnents
commonly affect the interests of |arge nunbers of people.").
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1117 The nunicipalities’ generalized interest in the
constitutionality of distinguishing between a spouse and a sane-
sex donestic partner requires a greater show ng of inadequate
representation by DETF. The municipalities do not denonstrate
that their generalized interest is adverse to, or nore powerfu
than, DETF's interest.? The nunicipalities further do not show
that DETF has inadequately worked to realize the nunicipalities
and DETF's nutually-shared objective in the action, nanely to
defeat Helgeland's |awsuit. They do not allege collusion
bet ween the parties. They fail to denonstrate that DETF or its
counsel has in any way failed in its duty to defend the action.

1118 For the reasons set forth, we conclude that the
muni ci palities have no right of intervention under Ws. Stat.

§ 803.09(1).

1. The Gircuit Court Did Not Err in Denying Permssive
I ntervention

119 W turn now to the question whether the circuit court
erred in denying the nunicipalities' notion for permssive
i ntervention. Wsconsin Stat. 8 803.09(2) provides in relevant

part:

Upon tinmely notion anyone my be permtted to
intervene in an action when a novant's claim or
defense and the main action have a question of |aw or

100 ¢of. Armada Broad., 183 Ws. 2d at 476 (novant's
"personal” interest in the particular docunent at issue in the
action unshared by party defendant, which had only a general
interest in nmaintaining the confidentiality of its personne
files); Wlff, 229 Ws. 2d at 746 (novant town "may have nore at
stake than" defendant county due to novant town's statutory
duties not shared by defendant county).
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fact in common. . . . In exercising its discretion
the court shall consider whether the intervention wll
unduly delay or prejudice the adjudication of the
rights of the original parties.

Wsconsin Stat. 8 803.09(2) is based on Rule 24(b)(2) of the
Federal Rules of Givil Procedure. !

1120 As the text of Ws. Stat. 8§ 803.09(2) itself nmakes
clear, the circuit court has discretion to decide whether a
nmovant may be permtted to intervene when the novant's claim or
defense and the main action have a question of law or fact in
conmon. 192 This court will not disturb a circuit court's
di scretionary decision so long as the record reflects "the
circuit court's reasoned application of the appropriate |[egal
standard to the relevant facts in the case."'%

121 The nunicipalities assert that the ~circuit court
erroneously exerci sed its di scretion by denyi ng t he
muni ci palities' notion for perm ssive intervention on the sole
ground that the nunicipalities' suggestion that the action be
converted into a class action indicated that the municipalities
were likely to unduly delay adjudication of Helgeland s and
DETF s rights.

122 The nunicipalities provide three argunents in support
of their position that the circuit court erred in relying upon

this single concern in denying the municipalities' notion: (1)

101 See Sewerage Commin of M| waukee, 104 Ws. 2d at 186.

102 See City of Madison, 234 Ws. 2d 550, 911 n.11

103 state v. Delgado, 223 Ws. 2d 270, 281, 588 NWw2d 1
(1999).
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The municipalities did not raise the issue of cl ass
certification in the context of their argunment for permssive
intervention under Ws. Stat. 8§ 803.09(2) but instead suggested
cl ass certification as an alternative to joining all
muni ci palities in the state under Ws. Stat. 8 806.04(11); (2)
The circuit court had power to prevent undue delay by denying
any motion the nunicipalities would have brought for «class
certification; and (3) The nmunicipalities are wlling to
wi t hdraw their suggestion of class certification.

1123 The nunicipalities' argunents are unpersuasive. The
circuit court was free to consider the nunicipalities’
suggestion of <class certification regardless of whether the
muni ci palities made this suggestion specifically in the context
of discussing permssive intervention. The <circuit court's
concern about delay was al so reasonable despite its authority to
deny any notion for class certification. I ndeed, consideration
of a notion for class certification could itself substantially
del ay the action.

1124 That the nunicipalities are now wlling to wthdraw
their suggestion also has no bearing upon whether the circuit
court erred in considering the suggestion before the
muni ci palities made known their willingness to withdraw it.

1125 Finally, though the circuit court addressed only the
muni ci palities' suggestion of cl ass certification, t he
muni ci palities' opposition to DETF' s notion for judgnent on the

pl eadings and their desire to introduce evidence supports the
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circuit court's conclusion that the nunicipalities' intervention
woul d unduly del ay adjudi cation of the parties' |awsuit.

1126 The circuit court based its decision whether to grant
perm ssive intervention on reasonable consideration of delay, a
factor explicitly specified in Ws. Stat. 8 803.09(2). Thus, no
grounds exist on which to hold that the circuit court failed to
apply the appropriate |egal standard in a reasoned manner to the
rel evant facts of the case.

1127 Accordingly, we conclude that the circuit court did
not erroneously exercise its discretion in denying the
muni ci palities' mnotion for permssive intervention under Ws.
Stat. § 803.09(2).

I V. Joinder Is Not Required

1128 W turn lastly to the nunicipalities' argunment that
the circuit court erred in refusing to join the municipalities
sua sponte under either Ws. Stat. § 803.03(1)(b)1. or Ws.
Stat. 8§ 806.04(11). This issue requires us to apply Ws. Stat.
88 803.03(1)(b)1. and 806.04(11) to the undisputed facts of this
case. As such, the issue presents a question of law that this

court determ nes independently of the circuit court and court of
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appeal s, benefiting from the analyses provided by these
courts. %
A. Ws. Stat. 8 803.03(1)(b)1.

1129 Wsconsin Stat. 8 803.03(1) provides in full:

A person who is subject to service of process shall be
joined as a party in the action if:

(a) In the person's absence conplete relief cannot be
accorded anong those already parties; or

(b) The person clains an interest relating to the
subject of the action and is so situated that the
di sposition of the action in the person's absence may:

1. As a practical nmatter inpair or inpede the
person's ability to protect that interest; or

2. Leave any of the persons already parties subject
to a substantial risk of incurring double, multiple or
ot herwi se inconsistent obligations by reason of his or
her cl ainmed interest.

This provision is based on Rule 19(a) of the Federal Rules of

Givil Procedure. 1%

1 Fire Ins. Exch. v. Basten, 202 Ws. 2d 74, 81-82, 549
N.W2d 690 (1996) (application of Ws. Stat. § 806.04(11]) to a
set of undisputed facts presents a question of law); G aeske v.
Shaw, 2003 W App 71, 944, 261 Ws. 2d 549, 661 N W2d 420
("Whether a party is a necessary party [under Ws. Stat.
§ 803.03(1)] is a question of law' the court of appeals decides
de novo) (citing Dairyland Geyhound Park, Inc. v. MCallum
2002 W App 259, 110, 258 Ws. 2d 210, 655 N.W2d 474).

15 1n its current form Rule 19(a) provides in relevant

part as foll ows:
(a) Persons Required to Be Joined if Feasible.

(1) Required Party. A person who is subject to
service of process and whose joinder wll not deprive
the court of subject-matter jurisdiction nust be
joined as a party if:
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1130 Wsconsin Stat. § 803.03(1)(b)1. contains |anguage
essentially identical to the second and third requirenments of
intervention as of right under Ws. Stat. 8§ 803.09(1), nanely
the requirements that the novant claim an interest sufficiently
related to the subject of the action and that disposition of the
action may as a practical matter inpair or inpede the novant's
ability to pr ot ect t hat i nterest. W sconsin St at .
8§ 803.03(1)(b)1. does not list the first and fourth requirenents
of intervention as of right under Ws. Stat. 8 803.09(1), nanely
tinmeliness of the notion and inadequacy of representation by the
exi sting parties.

131 Nevertheless, the court of appeals declared in the

present case that

[t]he inquiry of whether a novant is a necessary party
under 8 803.03(1)(b)1. is in all significant respects
the sanme inquiry under Ws. Stat. 8§ 803.09(1) as to
whet her a novant is entitled to intervene in an action
as a matter of right, including the factor of whether

(A) in that person's absence, the court cannot
accord conmplete relief anong existing parties, or

(B) that person clains an interest relating to
the subject of the action and is so situated that
di sposing of the action in the person's absence may:

(1) as a practical matter inpair or inpede the
person's ability to protect the interest; or

(ii) leave an existing party subject to a
substantial risk of incurring double, nmultiple,
or otherw se inconsistent obligations because of
the interest.
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the interest of a novant is adequately represented by
exi sting parties. 10

In so holding, the court of appeals relied on its own precedent

interpreting Cty of Mdison v. Wsconsin Enploynent Relations

Comm ssion, 2000 W 39, 911 n.8, 234 Ws. 2d 550, 610 N w2ad
94, 107 In City of Madison the ~court declared that

“[i]ntervention as a mtter of right may . . . be conpared to
"joinder of persons needed for just and conplete adjudication’
under Ws. Stat. § 803.03(1)(b)1."8

1132 The nunicipalities object to the court of appeals’
interpretation on grounds that it ignores the textual difference
bet ween the two provisions. They argue that we should interpret
Ws. Stat. 8 803.03(1)(b)1. to inmpose only the second and third
requirenents of Ws. Stat. 8§ 803.09(1) and not the requirenent
of inadequate representation.

1133 W agree with the court of appeals. The court of
appeal s advanced an interpretation of W s. St at .
§ 803.03(1)(b)1. that 1is substantially supported by federal
court decisions construing Fed. R Cv. P. 19(a), the federal
analogue to Ws. Stat. 8§ 803.03(1)(b)1. Furthernore, by

applying our ordinary principles of statutory construction, we

106 Hel gel and, 296 Ws. 2d 880, 146 (citing Dairyland
G eyhound Park, 258 Ws. 2d 210, 110).

107 See Dairyland Geyhound Park, 258 Ws. 2d 210, 910
(citing Gty of Madison, 234 Ws. 2d 550, Y11 n.®6).

108 City of Madison, 234 Ws. 2d 550, Y11 n.8.
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i ndependent |y determ ne t hat t he court of appeal s’
interpretation of Ws. Stat. 8 803.03(1)(b)1. is correct.

1134 "Despite the distinction in the |anguage” of Rules
19(a) and 24(a) of the Federal Rules of Cvil Procedure, "sone
courts have held that joinder will not be conpelled under the
"inmpair or inpede' provision of Rule 19(a) if the absentee's
interest is adequately represented by an existing party."'% The
reasoning behind this interpretation appears to be that "[a]s a
practical matter, an absent party's ability to protect its
interest will not be inpaired by its absence fromthe suit where
its interest will be adequately represented by existing parties
to the suit."™® The court of appeals' interpretation of Ws.
Stat. 8§ 803.03(1)(b)1l. is inline with this view of Federal Rule
19(a).

1135 More inportantly, this interpretation is also dictated
by recognized principles of statutory interpretation. I n

construing any provision we begin with its text and give

1094 Mbore, supra note 24, § 19.03[3][f][ii], at 19-56.
See also, e.g., Chio Valley Envt'l Coalition v. Bulen, 429 F.3d
493, 504-05 (4th Gr. 2005 (affirmng district court's holding
"that joinder was not required because the parties are capable
of representing the interests of" absent parties); Gnartz v.
Jefferson Memi|l Hosp. Ass'n, 23 F.3d 1426, 1429 (8th Cr. 1994)
(disposition of action "will not as a practical matter inpair or
i npede [absentee's] ability to protect its interest because [one
party to the action] has the sanme interest establishing the
facts that [absentee] does").

110 washington v. Daley, 173 F.3d 1158, 1167 (9th Cr. 1999)
(hol ding that absentee tribes were not necessary parties to an
action challenging fishing regul ati ons because the United States
adequately represented their interests).
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appropriate consideration to related provisions. W give effect
to every word so as to not render any part of the statute
super fl uous.

1136 The nunicipalities' interpretation of Ws. St at .
8§ 803.03(1)(b)1. cannot be correct because it would render Ws.
Stat. 8§ 803.09(1)(b)1l. superfluous. Under the municipalities'
interpretation of Ws. Stat. § 803.03(1)(b)1l., a novant who
fails to neet the fourth requirement of intervention as of right
under Ws. Stat. 8 803.09(1) may sinply turn around and force
its way into the action by arguing that the court nmust join the
novant, sua sponte, as a necessary party under Ws. Stat.
8§ 803.03(1)(b)1. The nunicipalities would thus have this court
read Ws. Stat. 8§ 803.03(1)(b)1. in a manner rendering the
fourth requirenment of Ws. Stat. 8 803.09(1) entirely optional
Thi s interpretation under m nes bot h 8§ 803.09(1) and
§ 803.03(1)(b)1.

1137 Accordingly, we conclude that the circuit court did
not err as a mtter of law in refusing to join the
muni ci palities as necessary parties under W s. St at.
8§ 803.03(1)(b)1. If a person has no right of intervention under
Ws. Stat. 8§ 803.09(1), the courts have no duty to join that
person sua sponte as a necessary party under Ws. Stat.
§ 803.03(1)(b)1.

B. Ws. Stat. § 806.04(11)

1138 The relevant portion of Ws. Stat. § 806.04(11), a
subsection of the Uniform Declaratory Judgnent Act, states that
"[w hen declaratory relief is sought, all persons shall be nade
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parties who have or claim any interest which would be affected
by the declaration, and no declaration may prejudice the right
of persons not parties to the proceeding.

1139 The nunicipalities assert that they qualify for
j oi nder under Ws. St at . 8§ 806.04(11) because the sane
"substanti al | egal , contractual, econom c and policy
interests"!! that the nunicipalities propose as interests
warranting a right of intervention will be affected by judgnment
in Helgeland's declaratory action. W disagree wth the
muni ci palities.

1140 This court has determ ned that the Declaratory
Judgnent Act does not require "the joinder as parties, in a
declaratory action to determne the validity of a statute or
ordi nance, of any persons other than the public officers charged
with the enforcement of the challenged statute or ordinance."?!*?
We have not construed Ws. Stat. 8 806.04(11) to require "that
where a declaratory judgnent as to the validity of a statute or

ordi nance is sought, every person whose interests are affected

111 petr.'s Br. 70.

112 Wwhite House M1k, 275 Ws. at 249. See also North Side
Bank v. GCentile, 129 Ws. 2d 208, 215, 385 N W2d 133 (1986)
(citation omtted) (Declaratory Judgnent Act "should not be
construed to require that all interested parties nust be joined
in a declaratory judgnent action seeking to adjudge the validity
of a statute."); Bence v. M| waukee, 84 Ws. 2d 224, 234-35, 267
N.W2d 25 (1978) (citing this court's assertion in \Wite House
MIk that it "was sufficient where a public law was involved to
have the interest of other parties represented by the public
of ficer who has the duty of upholding the constitutionality of
the statute.").
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by the statute or ordinance nust be nade a party to the
action."'® |f the statute "were so construed, the valuable
remedy of declaratory judgnent would be rendered inpractical and
indeed often wrthless for determning the wvalidity of
| egi slative enactnents, either state or local, since such
enactnments comonly affect the interests of |arge nunbers of
peopl e. " 114

1141 Applying this court's established interpretation of
Ws. Stat. § 806.04(11) to the instant case,!® we deternine that
this subsection does not require joinder of the nunicipalities.
The nmunicipalities are not "public officers charged with the
enforcement of" Ws. Stat. § 40.02(20), the statute that
Hel gel and chal | enges. *°

142 The municipalities m stakenly adduce cases in support

of the position that in a declaratory action to determne rights

113 Bl oomi ng Grove, 275 Ws. at 334,

114 1d. (citation omtted). See also North Side Bank, 129
Ws. 2d at 215 ("Strict application of [Ws. Stat. § 806.04(11)
to require that all interested parties nust be joined in a
decl aratory judgnent action] would make the statute unworkable
wth respect to determning the validity of a statute or

ordi nance.") (citation omtted).

115 Besides citing a single foreign state opinion holding
that a declaratory action to review the constitutionality of a
statute could not proceed wthout joinder of 16 highway
construction firnms whose contracts with the state depended for
their validity upon the challenged statute, Haynes v. Anderson,
77 N.W2d 674 (Neb. 1956), the municipalities offer no reason
that we should not interpret Ws. Stat. 8§ 806.04(11) as we have
in our prior cases.

116 gee White House M Ik, 275 Ws. at 249.
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under an agreenent, Ws. Stat. 8§ 806.04(11) requires joinder of
all parties to the agreement.!”  These cases are inapposite
because Hel geland has not brought an action to declare her
rights under any agreenent, nmuch |less an agreenent to which the
muni ci palities are party. Hel gel and seeks a decl aration of her
rights under state statutes and the state constitution, not
rights under the interpretation of a contract. Helgeland is not
a party to any contract asserted by the nunicipalities.

143 For the reasons set forth, we deternmne that the
circuit court did not err in refusing to join the municipalities
under Ws. Stat. § 806.04(11).

* % k%

1144 We conclude (1) that the nunicipalities have no right
of intervention under Ws. Stat. 8 803.09(1); (2) that the
circuit court properly exercised its discretion in denying the
muni ci palities per m ssi ve i ntervention under W s. St at .
8§ 803.09(2); and (3) that the circuit court did not err in
refusing to join the municipalities under either Ws. Stat.

8§ 803.03(1)(b)1. or § 806.04(11). Accordingly, we affirm the

17 9n their brief, the nunicipalities rely on Lozoff .
Kai sershot, 11 Ws. 2d 485, 105 N.W2d 783 (1960) (considering
an action for declaration of rights under deed restrictions);
Rudolph v. Indian Hlls Estates, Inc., 68 Ws. 2d 768, 229
N.W2d 671 (1975) (considering an action in which individual
menbers of a corporation sought to dissolve the corporation by
declaratory relief); and Anbassador QI Corp. v. Robertson, 384
S.W2d 752 (Tex. . CGv. App. 1964) (considering an action to
decl are rights under various contracts).
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decision of the court of appeals affirmng the circuit court's
order denying intervention or joinder.
145 By the Court.—Fhe decision of the court of appeals is

af firned.
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146 LOU S B. BUTLER JR, J. (concurring). Twel ve
i ndividuals (including six current or forner state enployees)
bring a legal action against the Wsconsin Department of
Enpl oyee Trust Funds (DETF), DETF Secretary Eric Stanchfield,

the Enpl oyee Trust Funds Board, and the G oup Insurance Board

(collectively "DETF"). DETF is ably represented by the
W sconsin Attorney General. Yet sinply because other entities
who are not at all involved in this action are concerned that

any decision rendered by a court of |aw mght becone binding
precedent in sonme future legal action against them the dissent
asserts that as a matter of right, these uninvolved entities can
essentially highjack this lawsuit from the parties and turn it
into a political referendumunrelated to the action filed. Gve
me a break.

1147 For purposes of this concurrence, the nature of the
| awsuit and the issues presented are, for nme, irrelevant. \Wat
is relevant is the inpact of what the dissent suggests should
happen here. Every published opinion of the Wsconsin Court of
Appeals or of this court is binding precedent on all future
litigants as to the issues presented. Thus, does every crim nal
def endant facing sentencing have a right to intervene in every
appel l ate case involving sentencing? They will be bound by the
result. What about parties to a contract? Can they intervene
in any appellate case involving contract |aw and/ or the econonc
| oss doctrine? They certainly have an interest in the outcone.

VWhat about tort refornf Can Cvil Trial Counsel of Wsconsin
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(CTCW and the Wsconsin Acadeny of Trial Lawers (WATL)?
intervene in every tort action brought on appeal? The precedent
the court will decide as to tort law will nost certainly bind
them And therein lies the absurdity of the dissent.

1148 Under the facts of this case, the Wsconsin
muni ci palities who have sought to intervene are definitely not
the only outside entities that have an interest in the outcone
of this case. Are we prepared to allow every pro- and anti-gay
rights group, nationally and within Wsconsin, intervention as a
matter of right in this case? Wat about every |abor union that

has nenbers that mght be affected by the outcone? Politica

| eaders, church groups, social activists, and others wll be
bound by any published decision an appellate court wll nake
Are we prepared to let themall in, effectively taking over the

l[itigation and running up costs, or do we hear from the parties
who brought the action in the first place?
1149 Let us keep in mnd that the municipalities, and any

other interested party, for that matter, can seek perm ssion to

file an amcus brief, putting forth their position. Such
requests are routinely granted. Thus, I suspect, t he
muni ci palities will not be precluded from being heard in this
matt er. What the dissent suggests, however, wll ultimtely

reduce the average citizen's access to the courts, in that |arge
organi zations with deep pockets will be allowed to intervene in

any case in which they express an interest, driving up the costs

! Now known as the Wsconsin Association for Justice (WAJ),
as of January 14, 2008.
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to the point that the average Joe can no longer afford to be
heard. This is unacceptabl e.
1150 For the foregoing reasons, | join the mjority

opi nion, and respectfully concur.
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1151 DAVID T. PROSSER, J. (di ssenting). This is an

action chal | engi ng t he constitutionality of W s. St at .
8 40.02(20), which defines the term "dependent"” in Chapter 40 of
the Wsconsin Statutes relating to the Public Enployee Trust
Fund. It also challenges the constitutionality of Ws. Stat.
8§ 103.10(3)(b)3., which defines the persons wth a serious
health condition for whom an enployee may take famly |eave
under Ws. Stat. 8§ 103.10, Wsconsin's Famly and Medical Leave
Act .

1152 In their conplaint, the plaintiffs describe thenselves
as six "lesbian couples in commtted, intimate relationships."
They set out a series of health-related hardships that they
believe would be alleviated if they were able to obtain certain
health care benefits from the state. Al t hough each couple
includes a current or forner state enployee, none of these
enpl oyees is eligible to obtain for her donestic partner famly
health benefits that are available to state enployees who are
married to an opposite-sex spouse. In sum the plaintiffs seek
access to the sane health insurance and famly |eave options
that the state offers to enployees in a traditional marriage.

1153 The plaintiffs' action is sweeping and significant.
It is part of the Anmerican Cvil Liberties Union's (ACLU)
Nati onal Lesbian and Gay R ghts Project. It presents a mmjor
civil rights issue that could affect every public enployer that
operates under the Public Enployee Trust Fund and, potentially,
every enployer governed by Wsconsin's Family and Medical Leave

Act .
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1154 This phase of the action does not address the nerits
of the suit. It is confined to the procedural question whether
eight "municipalities"—two cities, two villages, tw towns, and
two school districts—naay intervene in the suit as parties. The
majority denies the nmunicipalities the right to intervene. Its
crinped legal analysis treats the nunicipalities' request as
t hough the case involved nothing nore than a routine zoning
variance instead of one of the great social and political
controversies of our tine.

155 The mmjority opinion brings to mnd the I|anent of
former United States Congressnan and United States Court of
Appeal s Judge Abner Mkva about the United States Suprene
Court's decision in Roe v. Wade, 410 U S. 113 (1973). In 1999

Judge Mkva told an interviewer that he supported the result in

Roe v. Wade but regretted that the Suprene Court had "preenpted

the whole political process,” which he believed was noving
| egislatively toward greater abortion rights. The Court's
decision "pleased a lot of us,”" Mkva said, "[bJut it angered
[the] mnority with a passion, because they had just been short-
circuited in their efforts to fight it out in the political

arena." M kva conti nued:

You can't wite a justice of the Suprene Court and say
"Vote No." You can't even picket at the Suprene
Court, though they tried to. There is a frustration
that these five or six people, unelected, had made
this basic decision which had been the subject of
political process for so many years before. The
justices were surprised. The late justice Blacknfu]ln
expressed his shock at how angry the mnority was with
the decision. | could have told himthat was going to
happen. And in retrospect, | wsh the [Court had
stayed its hand and allowed the political process to
continue, because we would have legislated the effect

2
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of Roe v. WAade in nost states—not all of them but in
nost states—and we wouldn't have had to pay the
political price we've had to pay for it being a court
decision. The people who are angry at that court are
angry beyond neasure. As far as they are concerned,
the whole systemis rotten because they' ve lost their
opportunity to slug it out.?

1156 Once again, this phase of the action does not address
the nerits of the suit. However, the effect of the majority
decision is to deprive eight representative nunicipalities of
the opportunity to slug it out in the process |leading to an
ultimate deci sion. As a result, they will have no real say
about their future ability to determne whether to extend
dependent health care benefits to sanme-sex couples, as sone
muni ci palities voluntarily have. The decision to exclude the
muni ci palities is not good for the Wsconsin judiciary, and it
is not good law. As a result, | nust respectfully dissent.

I

1157 The principal |egal issue before the court is whether
the municipalities satisfy the requirements of Ws. Stat.
§ 803.09(1) to intervene in this suit as a matter of right.

Wsconsin Stat. 8 803.09(1) reads as foll ows:

Upon tinely notion anyone shall be permtted to
intervene in an action when the novant clains an
interest relating to the property or transaction which
is the subject of the action and the nobvant is so
situated that the disposition of the action my as a
practical matter inpair or inpede the novant's ability

Y'Interview by Harry Kreisler with Abner Jay M kva, forner
United States Congressman, former United States Court of Appeals
Judge for the D.C. Crcuit, and fornmer Wiite House Counsel, in
Ber kel ey, California (April 12, 1999) avai |l abl e at
http://gl obetrotter. berkel ey. edu/ peopl e/ M kva/ m kva- con4. ht m
(last visited Jan. 24, 2008) (enphasis added).

3
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to protect that interest, unless the novant's interest
is adequately represented by existing parties.

1158 Wth the exception of one word, the quoted |anguage is
identical to the rule adopted by this court in 1975 as part of
the new Wsconsin Rules of Gvil Procedure.? See 67 Ws. 2d 585,
650-51 (1975).

1159 Subsection (1) is based on Rule 24(a) of the Federa
Rules of Civil Procedure. Charles D. C ausen and David P. Lowe,

The New Wsconsin Rules of Civil Procedure Chapters 801-803, 59

Marg. L. Rev. 1, 108 (1976) (hereinafter C ausen). Accordingly,
"we |look to cases and commentary relating to Rule 24(a)(2) for

guidance in interpreting sec. 803.09(1)." State ex rel. Bilder

V. Twp. of Delavan, 112 Ws. 2d 539, 547, 334 N.W2d 252 (1983).

1160 Feder al Rule 24 evolved significantly from its
inception in 1937. A 1946 anendnment provided that upon tinmely
application anyone shall be permtted to intervene "(3) when the
appl i cant is so situated as to be adversely affected
by . . . disposition of property which is in the custody or
subject to the control or disposition of the court or officer
t hereof . " Federal Rule of GCvil Procedure 24(a)(3) (1946).
This Ilanguage anplified and restated federal practice. See

Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 U. S

129, 134 (1967). However, the rule was altered in 1966 to

facilitate substantially expanded intervention as of right.

This revised rule, which drew upon federal civil rules related

to joinder of persons needed for just adjudication (Rule 19) and

21n the original rule, the word "he" was used in place of
the word "novant” in the current phrase "the nobvant is so
Situated. "
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class actions (Rule 23), provides that an applicant is entitled
to intervene in an action when the applicant's position is
conparable to that of a person under Rule 19(a)(2)(i), unless
the novant's interest is already adequately represented in the
action.? See Advisory Conmittee Notes, 1966 Amendnent, 28
US CA, Rule 24 at 755-57.

161 Intervention, as a procedural nechanism under Rule 24,
is to be construed liberally, and doubts resolved in favor of
the proposed intervenor. See 6 Janmes WIlliam More, et al.

Moore's Federal Practice 8 24.03[1][a], at 24-24, 24-25 (3d ed.

2002) (herei nafter Mbor e) ; Sout hwest Cent er for Bi ol ogi cal

Diversity v. Berg, 268 F.3d 810, 818 (9th Cr. 2001); Stupak-

Thrall v. dickman, 226 F.3d 467, 472 (6th Cr. 2000); Purnell

v. City of Akron, 925 F.2d 941, 950 (6th Cr. 1991); United

States v. Stringfellow, 783 F.2d 821, 826 (9th Cr. 1986). Sone

f eder al courts have stated that the requirenents for
intervention are to be construed in favor of intervention. Am

Maritime Transp., Inc. v. United States, 870 F.2d 1559, 1561

(Fed. CGir. 1989) ("the requirements for intervention are to be

® Federal Rule of Givil Procedure 24(a) currently
r eads:

(a) Intervention of Right. On tinmely notion, the
court nust permt anyone to intervene who:

(1) is given an unconditional right to intervene
by a federal statute; or

(2) <clains an interest relating to the property
or transaction that is the subject of the action, and
is so situated that disposing of the action may as a
practical matter inpair or inpede the novant's ability
to protect its interest, unless existing parties
adequately represent that interest.

5
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construed in favor of intervention"); Wstlands Water Dist. v.

United States, 700 F.2d 561, 563 (9th Gr. 1983) ("we recognize

that the requirenents of Rule 24(a) are to be construed in favor
of the applicant for intervention") (citation omtted).

1162 Under Federal Rule 24, the intervention inquiry nust
be flexible, involving a balancing and bl ending of requirenents,

often applying themas a group. Moore, supra, 8 24.03[1][a], at

24- 25. Intervention as of right my be granted if the
applicant's clained interest may be significantly inpaired by
the action, even if some wuncertainty exists regarding that
interest. 1d.
[
1163 Wsconsin's adoption of Federal Rule 24(a)(2) in Ws.
Stat. 8§ 803.09(1) was a departure from our prior |aw—nanely,

Ws. Stat. 8 260.205 (1973)—because intervention wunder the

prior statute "was only permssive, i.e., permtted in the
court's discretion.” Causen, supra, at 108. Professor C ausen
obser ved:

Wiile the intervention under subsection (1) is of
right ("shall be permtted'), the rule is still
di scretionary insofar as the court nust nmake a
determ nation as to [1l] whether or not the notion is
tinmely, [2] whether the absent party's ability to
protect his interest may as a practical matter be
inpaired, and [3] whether the absent party's interest
is adequately represented by existing parti es.

1164 O ausen's discussion of circuit court "discretion" in
maki ng certain determ nations under our rule is sonmewhat at odds
with recent pronouncenents in federal cases. For instance, in
t he Sout hwest Center case, the court said: "Rule 24 provides for

6
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intervention as of right and permssive intervention. . . . W

review de novo a district court's denial of a notion to

intervene as of right, wth the exception of tineliness, which

we review for abuse of discretion.™ Sout hwest Center, 268 F. 3d

at 817 (enphasis added). See also United States v. BDO Sei dnan,

337 F.3d 802, 808 (7th Cr. 2003) ("This court reviews the
[intervention] factors de novo, with the exception of the first
factor—the tineliness of the intervention—which this court

reviews for an abuse of discretion.”); Stupak-Thrall, 226 F.3d

at 471 ("W review a district court's decision regarding
tineliness (the first elenent) for abuse of discretion; the
remaining three elenments are reviewed de novo."). What these
courts are saying is that three of the four factors are deened
guestions of |aw.

165 Analytically, the nore discretion this court gives to
our circuit courts to deny notions for intervention as of right,
the nore we revert to our prior law in which there was no
intervention "as of right."

1166 I mredi ately after the Causen discussion quoted in
1163, herein, Professor C ausen added: "Neverthel ess, the new
rule is founded upon the sane considerations underlying section
803.03 which define those parties who nust be joined in an

action if feasible.” Cl ausen, supra, at 108; see also City of

Madi son v. WERC, 2000 W 39, 911 n.8, 234 Ws. 2d 550, 610

N.W2d 94. Thus, Ws. Stat. 8§ 803.03 is pertinent to our

review. It reads in part:

Joi nder of persons needed for just and conplete
adj udi cati on.
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(1) Persons to be joined if feasible. A person
who is subject to service of process shall be joined
as a party in the action if:

(a) In the person's absence conplete relief
cannot be accorded anong those al ready parties; or

(b) The person clains an interest relating to
the subject of the action and is so situated that the
di sposition of the action in the person's absence may:

1. As a practical matter inpair or inpede
the person's ability to protect that interest.
(Enmphasi s added.)

In nmy view, the words in the title of § 803.03—just and
conpl ete adjudication"—suggest the spirit in which the section

ought to be interpreted. See, e.q., Zabel v. Zabel, 210

Ws. 2d 336, 343, 565 N W2d 240 (C. App. 1997) (concluding
that the joinder of a husband's nother as a third-party
defendant in a divorce action was necessary for a just and
conpl ete adjudication of the parties' martial property rights).
1167 The present case, of course, is a civil rights action.
Plaintiffs candidly acknow edge that their suit is intended to
have w de i npact. Al though the naned plaintiffs include only
Si x sane-sex couples, their suit is intended to affect all sane-
sex couples in state service. It is reasonable to suppose that
they also intend a favorable decision to affect sanme-sex couples
who work for Wsconsin counties, cities, villages, towns, and
school districts . . . and thus, by necessity, their enployers.
The fact that the plaintiffs have chosen strategically not to

include in this suit any sane-sex couples from Wsconsin |oca
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governnents* should not preclude representative nunicipalities
from weighing in for a "just and conplete adjudication" of the
controversy because, as "a practical matter," a decision for the
plaintiffs will "inpair or inpede" the municipalities' ability
to protect their interests. As "a practical matter," this suit
is equivalent to a class action.
11

1168 As noted above, Ws. Stat. 8§ 803.09(1) has multiple
elements and requires interpretation. The first major case
interpreting the rule was Bilder in 1983. The court decl ared
that the Wsconsin intervention rule establishes a four-part

test that the proposed intervenor nust neet:
(1) tinely application for intervention;

(2) an interest relating to the property or
transaction which is the subject of the action;

(3) that the disposition of the action may as a
practi cal matter inpair or inpede the proposed
intervenor's ability to protect that interest; and

(4) that the proposed intervenor's interest is
not adequately represented by existing parties.

Bil der, 112 Ws. 2d at 545.
1169 In a second major case involving intervention, this

court summari zed the four-part test as foll ows:

(1) that the notion to intervene be nade in a
tinmely fashion;

* This suit is nearly identical to Alaska Gvil Liberties
Union v. State of Alaska & Minicipality of Anchorage, 122 P.3d
781 (Al aska 2005), except that the Alaskan plaintiffs named the
“"Municipality of Anchorage” as a defendant, and Anchorage had
its own representation in the case throughout. See al so Baker
v. State, 744 A 2d 864 (Vt. 1999) (action brought against state,
city, town).
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(2) that the novant clains an interest relating
to the property or transaction which is the subject of
t he action;

(3) that the novant is so situated that the
di sposition of the action may as a practical matter
inmpair or inpede the novant's ability to protect that
interest; and

(4) that the novant's interest is not adequately
represented by existing parties.

Armada Broad., | nc. V. Stirn, 183 Ws. 2d 463, 471, 516

N. W2d 357 (1994).
170 These two decisions either paraphrase or repeat the
exact |anguage of the rule. The sanme may be said of Gty of

Madi son v. WERC, 234 Ws. 2d 550, 911, and Wl ff v. Town of

Janmestown, 229 Ws. 2d 738, 740-41, 601 N W2d 301 (C. App.
1999). However, the majority opinion supplenents the |anguage
of our rule and the fornulations in previous opinions by adding
a new word to the elenent relating to the intervenor's clained
i nterest. The majority rephrases the "interest" test to read:

"that the novant clains an interest sufficiently related to the

subject of the action[.]" Mjority op., 738 (enphasis added).

171 This subtle change is not insignificant. Its effect
is to vest courts wth discretion to determne whether a
potential intervenor's "interest" is "sufficient" to satisfy the
second prong of the rule. The "interest” elenent or test of the
rul e happens to be the only elenent that Professor Causen did
not nention as involving some judicial discretion. See 1163,
her ei n.

1172 Although the majority opinion ultimtely concedes that
the municipalities satisfy the "interest" element, it uses its

new fornmulation of the test to attack the interest clained, so
10
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that it can conclude: "The nunicipalities' generalized interest
in t he subj ect of t he I nst ant action, namel y, t he
constitutionality of a statute applicable to a plan for state

enpl oyees, is at the far edge of what my constitute a

sufficiently related interest for purposes of the right to

intervene statute.” Majority op., 974 (enphasis added). The
majority opinion then applies the coup de grace: "The weakness

of the nunicipalities' showng with respect to the interest

requi renent neans that to denonstrate a right of intervention

the municipalities should make a strong showing in the other

requi rements to intervene as of right." Id. In other words, it
is not enough for a potential intervenor to satisfy all four
el ements or tests for intervention as of right; now, a potentia
i ntervenor nust "strongly" satisfy these elenents, or it may not
be permtted to intervene as of right.
|V
1173 The first elenment of the rule is tinmely application
for intervention. There is no dispute that the municipalities'
nmotion for intervention was tinely. Consequently, the first
el ement of the rule is satisfied.
\Y
1174 The second element of the rule is interest, nanely,
whether the nunicipalities' claim an interest relating to the
property or transaction which is the subject of the action.

1175 In Bilder, like Armada, Cty of Madison, and WlIff,

the court approved intervention. The decision in Bilder turned

on the intervenor's "interest." See Bilder, 112 Ws. 2d at 549-

50. The court's discussion admttedly uses the word

11
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"sufficient" in several places, but the spirit of the discussion
is quite different from what we see in the mgjority opinion.

The Bil der court said:

The federal courts and commentators have not been
able to derive a precise test for determ ning which
type of interest is sufficient to allow a party to
intervene as a matter of right.

The various federal courts have differed in their
appr oaches. Sone appear to verbalize the sufficiency
of interest factor as in part a question of standing
or as requiring a "direct, substantial, legally
protectable interest in the proceedings."”

O her courts have viewed the interest test for
i ntervention nore broadly.

W agree with the broader, pragnmatic approach to
intervention as of right. In deciding whether to
allow a party to intervene as a matter of right, the
court should view the interest sufficient to allow the
intervention practically rather than technically.

Courts using the pragmatic, policy-based approach
[ ] view the interest test as "primarily a practical
guide to disposing of lawsuits by involving as many
apparently concerned persons as is conpatible wth
efficiency and due process.” Nuesse v. Canp, 385 F.2d
694, 700 (D.C. Gr. 1967).

Bilder, 112 Ws. 2d at 547-49 (internal citations omtted)

(enphasi s added).
176 The Bilder court then quoted wi th approval a passage

from Snuck v. Hobson, 408 F.2d 175, 179-80 (D.C. Cr. 1969):

The decision whether intervention of right is
warranted thus involves an accommodation between two
potentially conflicting goals: to achieve judicial
economes of scale by resolving related issues in a

12



No. 2005AP2540. dt p
single lawsuit, and to prevent the single lawsuit from
becom ng fruitlessly conplex or unending. Since this

task will depend upon the contours of the particul ar
controversy, general rules and past decisions cannot
provide wuniformy dependable guides. . . . [ T] he

[interest] requi r enent should be viewed as a
prerequisite r at her t han relied upon as a
determnative criterion for intervention. |f barriers
are needed to limt extension of the right to
intervene, the <criteria of practical harm to the
applicant and the adequacy of representation by others
are better suited to the task. If those requirenents
are nmet, the nature of his "interest”" nmay play a role
in determining the sort of intervention which should
be al |l owed—uwhet her, for exanple, he should be
permtted to contest all issues, and whether he should
enjoy all the prerogatives of a party litigant.

Bilder, 112 Ws. 2d at 549 (enphasis added).

1177 In Chief Judge David Bazelon's view, the interest
requi renent should not be used as the determnative criterion
for intervention as of right. "I't would be unfortunate," he
said, "to allow inquiry to be I ed once again astray by a nyopic
fixation upon "interest.'" Smuck, 408 F.2d at 179.

1178 Here, the nmmjority opinion devotes 28 paragraphs to
discrediting the nmunicipalities' interest. The reason for this
| aborious effort is revealed in 39 of the opinion, where the
majority admts that "a novant's strong showing with respect to
one requirenent may contribute to the novant's ability to neet
other requirenents as well." Mpjority op., 939 (citing Moore
supr a, 8 24.03[1][Db], at 24-25  ("[A] | esser showi ng of
inpairment may be required by the court if the applicant's
interest is very strong. . . .")). The mpjority portrays the
muni ci palities' interest as "weak" so that it can characterize
the "interest" elenent as dragging down the nunicipalities

position on the other three elenents. See majority op., 74.

13
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1179 What is the nunicipalities' interest?

1180 According to Ws. St at . 8§ 40.01(a), the Public
Enmpl oyee Trust Fund was created to aid public enployees in
protecting thenselves and their beneficiaries against the
financial hardships of old age, disability, death, illness, and
acci dent. The trust fund includes multiple progranms, such as
the retirement system and health care coverage, that nake
provi sion for these concerns.

1181 The Wsconsin Retirenent System (WRS) is one of the
|argest in the United States. Any public enployer in Wsconsin
may elect to participate in the WRS, Ws. Stat. 8§ 40.21, but for
sone enployers—such as the state and all counties except
M | waukee County—participation is nandatory. Art  Zi mrer man,

Wsconsin Retirenent System Informational Paper 78, Wsconsin

Legi sl ative Fiscal Bureau 8 (January 2007). The Fiscal Bureau
reports that a total of 1,412 public enployers, including 58
state agencies, participate in the WRS Q her participants in
the WRS include 71 counties, 186 «cities, 218 towns, 236

villages, and 426 school districts. Zi nmer man, supra, at 9.

This listing includes the weight nunicipalities seeking to
intervene in this case.

1182 For purposes of this suit, it is clear that not nearly
as many local public enployers participate in the Departnent of
Enmpl oyee Trust Funds (DETF) health insurance prograns as in the
WRS. The exact nunber of |ocal enployers who participate is not
knowmm to the witer. Nonet hel ess, according to the DETF s
Conpr ehensi ve Annual Financial Report for 2004, 11,669 "active"
| ocal enployees and 1,787 retired |ocal enployees participated

14
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in a health insurance program through the fund in 2004. Thi s
figure includes enployees fromthe city of Watertown, village of
Qostburg, and town of Cottage G ove whose enployers seek to
intervene in this suit.

183 W sconsin St at . 8§ 40. 02(20) defi nes t he wor d
"dependent" for use throughout Chapter 40, except for Ws. Stat.
8 40.98. Subsection (20) reads:

(20) "Dependent" neans the spouse, mnor child,
including stepchildren of the current marri age
dependent on the enployee for support and nai ntenance,
or child of any age, including stepchildren of the
current marri age, i f handi capped to an extent
requiring continued dependence. For group insurance
purposes only, the departnment nmay pronulgate rules
with a different definition of "dependent" than the
one otherwise provided in this subsection for each
group i nsurance pl an.

1184 The word "dependent,”" as defined in Ws. Stat.
§ 40.02(20), appears in Ws. Stat. 8§ 40.03(6)(b) (granting the
G oup Insurance Board the power to provide enployees and their
dependents with group insurance plans), 8 40.04(10) (providing
for an accunulated sick |eave conversion account for retired
enpl oyees and their survi vi ng dependents), § 40.04(11)
(providing for a health insurance premum credit account for
retired enployees and their surviving dependents), 88 40.05(b),
(bc), and (be) (providing for unused sick leave to be credited
to paynent of health insurance prem uns for enployees and their
surviving insured dependents), 8§ 40.51(3) (providing that health
i nsurance contracts shall establish provisions for enployees and
dependents to continue group coverage), 8 40.52(1)(a) (providing
for a "famly coverage option" to allow coverage for al

el igible dependents), 8 40.52(2) (allowi ng for special insurance
15
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pl an provisions when one spouse or other dependent is eligible
for f eder al health and hospital care for the aged),
8 40.80(2r)(a)2. (defining "donestic relations order,"” taking
into consideration a court's decision to assign deferred
conpensation assets to "a spouse, forner spouse, child, or other
dependent"), and 88 40.95(1)(a) and (2) (providing that the DETF
admnister a program to provide credits for the purchase of
health insurance for retired enployees and their surviving
i nsured dependents).

1185 Thus, a court decision altering the interpretation of
the word "dependent"” is likely to have wide effect on |ocal
participants in a nunber of prograns in Chapter 40. Sone of
these effects wll be clear and direct; others will be unclear
and indirect. |If there were an evidentiary record in this suit,
the wuncertainty about the effects of a decision favoring the
plaintiffs would be reduced.

1186 Watertown, Qostburg, and Cottage G ove are enrolled in
the specific DETF plans that the plaintiffs seek to nodify.
Thus, these three municipalities—and all other municipalities
simlarly situated—w ||l experience the direct costs of any
court decision mandating that DETF plans cover a sane-sex
donestic partner and the children of a sane-sex donestic partner
when those children are dependent upon the enpl oyee-partner for
support and mai ntenance. The remaining five municipalities—
Cal edonia, Geen Bay, Hobart, the School Board of New Berlin,
and Raynond School District #14, and all muni ci palities

simlarly situated—would |ikely confront nore expensive health

16
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care coverage if they wanted to join a DETF health care plan, or
if they were required to join a DETF health care plan.

1187 Watertown, Qostburg, and Cottage G ove have collective
bar gai ni ng agreenents. Court-ordered coverage of sanme-sex
donmestic partners would rewite these collective bargaining
agreenents by mandating benefits that were not negotiated at the
bargai ning table. These new benefits would be provided in
addition to, not in lieu of, previously negotiated benefits,
adding to the cost of fringe benefits. The spillover of a
decision favoring the plaintiffs to the collective bargaining
agreenents of other nunicipalities—through arbitration or | egal
action, as well as negotiati on—would be certain if not direct.

1188 The eight nunicipalities here claim that every
muni ci pality that is part of any DETF program enploying the term
"dependent,"” as defined in Ws. Stat. 8§ 40.02(20), wll be
directly affected by any change in the interpretation of this
definition.® This includes all programs and subjects enumerated
in §7181-82 above, including deferred conpensation prograns and
qualified donmestic relations orders (QDRO. They contend

persuasively that "[t]he Wsconsin [Clonstitution is not so

® The plaintiffs' conplaint seeks to change every DETF
benefits plan. Under the heading "Relief Sought," the
plaintiffs' first amended conplaint asks the circuit court to:

C. Enter an order enjoining the defendants from
excluding lesbian and gay nmale enployees and their
sanme-sex donestic partners from the sane enploynent
benefits provided to simlarly-situated enployees and

their spouses, including by classifying same-sex
donestic partners of state enployees as dependents for
purposes of participation in all enploynment benefit

contracts and plans[.] (Enphasis added.)

17
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facile that it requires redefining 'spouse' in one DETF program
but conpletely disregards the very sanme effect in another
[ program . "

1189 The municipalities posit additional interests that are
| ess tangible than increased costs and nodification of existing
contracts. They contend that a judicial decision favoring the
plaintiffs would constitute an incursion into their core powers
to govern their own affairs. In our system of governnent,
muni cipalities have the power to hire enployees and negotiate
i ndi vidual contracts or collective bargaining agreenments wth
t hese enpl oyees.® These negotiations involve tradeoffs. Because
their revenues are limted, |ocal governnents are seldom in a
position to afford all the conpensation and benefits that |oca
enpl oyees would |ike. Thus, the granting of one benefit often
cones at the expense of another and may affect overal
conpensat i on. Wen a new benefit s inposed upon |oca
governnents from the outside, it strips these governnents of
their authority to negotiate or perhaps even plan for the new
benefit.

190 O course, the legislature may inpose controversial or

unwant ed benefit obligations upon |ocal governnments and thereby

® The | egi sl ature has del egat ed gener al power to
municipalities to hire personnel and negotiate enploynment
contracts via Ws. Stat. § 111.70. See (dendale Prof’
Policenmen's Ass'n v. City of dendale, 83 Ws. 2d 90, 108, 264
N.W2d 594 (1978) ("Sec. 111.70, Stats., is legislation that
specifically authorizes local action, i.e., the adoption of

collective bargaining agreenents covering wages, hours, and
conditions of enploynent even though statutes of statew de
concern al so govern wages, hour s, and condi tions of
enpl oynment . ") .
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af f ect their costs and exi sting contracts. However,
| egislatively created benefits represent the fruit of a
political process in which |ocal governnments freely and actively
partici pate. Legi slatively inposed benefit obligations can be

given a del ayed effective date or be softened by increased state

ai d, as political acconmodat i ons. Legi slatively inposed
benefits can also be repealed at a l|ater date. By contrast

benefits ordered by a court interpreting the Wsconsin
Constitution do not permt political accommodations. They are
sinply ordered. If the change involved is not only costly but
al so unpopular, it wll wunderstandably be perceived as denying

| ocal governnents the power to control their own destiny.

191 It can be argued that courts exist for the very
purpose of vindicating "rights" that m ght otherwi se be
di sregarded by political majorities. But courts undermne their
legitimacy in making calls that antagonize majority opinion when
they slam the door on a full airing of facts and views. The
muni ci palities here are representative of mny other |ocal
governments in Wsconsin whose interests should be fully
consi der ed.

VI

1192 The third element of the rule 1is inpairnent of
i nterest. The essence of this elenent is that the novant's
interest may as a practical matter be inpaired if the novant is
not allowed to protect it by participating in the suit.

1193 It is clear that a decision on the nerits in the
plaintiffs' favor would imedi ately inpair the rights of Cottage
G ove, Watertown, and Oostburg because these nunicipalities are
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currently enrolled in DETF health care plans. The court of

appeals reached the same conclusion, Helgeland v. Wsconsin

Muni ci palities, 2006 W App 216, 9119, 296 Ws. 2d 880, 724

N.W2d 208, but the majority inexplicably does not. The
majority concludes that, since the nunicipalities are not
parties to any contract at issue in the present litigation, the
muni ci palities' i nt er est "cannot be directly inpaired by
Hel gel and's action.™ Majority op., 9175. The nmgjority's
concl usi on cannot be correct. The three nunicipalities are part
of DETF plans that would be directly affected by a ruling
favoring the plaintiffs. As a result, their financial interests
would be inpaired in a direct and i medi ate fashion. If we do
not know in nore detail the financial effect on the three
muni ci palities, we can attribute that deficiency to an
under devel oped record caused by the involuntary absence of the
muni ci palities as intervenors.

1194 The nunicipalities also couch the inpairnment of
interest elenent in ternms of the negative effect of stare
decisis on all eight novants if the plaintiffs were to prevai
on the nerits. The majority acknow edges the adverse effect
that stare decisis mght have on the municipalities, but it
describes this inpact as generic, that is, "essentially the sane
effect that any enployer mght claim when an action before the
court threatens to increase costs that the enployer is obligated
to pay . . .". Majority op., 9184 (enphasis added). Thi s
comrent undul y downpl ays t he effects of a possi bl e

constitutional ruling on future litigation.
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195 Black's Law Dictionary defines "stare decisis" as

"[t] he doctrine of precedent, under which it is necessary for a
court to follow earlier judicial decisions when the sanme points

arise again in litigation." Black's Law Dictionary 1414 (7th

ed. 1999). Under the doctrine of stare decisis, a |egal
precedent is established when a court expressly decides a

specific issue of law.’” Moore, supra, § 24.03[3][b], at 24-42.2.

Thus, an intervenor's interest can be inpaired, as a practica
matter, if a pending action wll cause a stare decisis inpact
that is harnful to the applicant. |[|d.

1196 Federal <courts have analyzed the inpact of stare

decisis in different ways. The majority cites Bethune Plaza

Inc. v. Lunpkin, 863 F.2d 525, 533 (7th Gr. 1998), for the

proposition that stare decisis should establish a Rule 24(a)(2)
inpai rment "infrequently,” and it cites authority for the notion
that stare decisis is nerely "an inportant consideration."”

Majority op., 178, 178 n.69 (citing United States v. State of

Oregon, 839 F.2d 635, 638 (9th Cr. 1988)). However, ot her
federal courts have found the inpact of stare decisis to be a

determ native factor. See Stone v. First Union Corp., 371 F.3d

1305, 1309-10 (11th Cr. 2004) (noting that "the potential for a
negative stare decisis effect 'may supply that practical

di sadvantage which warrants intervention of right'"); Coal. of

" The doctrine of stare decisis differs from that of res
judicata, which involves a decision about a factual controversy
rather than an issue of |aw 6 James WIlliam More et al.,
Moore's Federal Practice 8 24.03[3][b], at 24-42.3 (3d ed.
2002). The 1966 anendnent to Rule 24 elimnated the requirenent
that a novant be legally bound by the outcone of the action.
1d. at 24-42.4.
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Ari zona/ New Mexico Counties for Stable Econ. Gowth v. Dept. of

Interior, 100 F.3d 837, 844 (10th Gr. 1996) (recognizing that
"the stare decisis effect of the district court's judgnent is
sufficient inpairnment for intervention under Rule 24(a)(2)");

Anderson Colunbia Envtl., Inc. v. United States, 42 Fed. Q.

880, 882 (1999) ("The potential stare decisis effect of a
decision often supplies the 'practical inpairnent’' required by
Rule 24(a).").

1197 There are several reasons why stare decisis is a
wei ghty factor in this case. In 1992 the court of appeals
rejected a discrimnation and equal protection claim based on

facts simlar to the present suit. Phillips v. Ws. Pers.

Commin, 167 Ws. 2d 205, 482 N wW2d 121 (C. App. 1992). The
Phillips decision has served as the controlling precedent in
Wsconsin for 15 years. It continues to bind the court of

appeals and circuit courts. See Cook v. Cook, 208 Ws. 2d 166,

560 N.W2d 246 (1997). Any decision overruling Phillips wll

require action by this court. If this court were to overrule
Phillips, the new decision would bind Wsconsin courts just as
Phillips has bound Wsconsin courts; and if this court's

deci sion were based on the Wsconsin Constitution, as plaintiffs
request, even the legislature could not change the |aw w thout
first securing an anmendnent to the Wsconsin Constitution.
Thus, the nunicipalities have a vital interest in shaping the
record that will be presented to this court. To do so, they
nmust i ntervene. If the nunicipalities are denied the right to

intervene in the circuit court, they are less likely to gain
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intervenor status at the appellate level and wll |ose any right
to shape the record.
1198 The inport of stare decisis is neatly presented by

novel I ssues of statutory constructi on, Moor e, supr a,

8§ 24.03[3][b], at 24-42.2, and this suit is a classic exanple
Negative stare decisis would inpede the nunicipalities' efforts
if they chose to assert their interest separately in future
[itigation, as the controlling construction of the word
"dependent " in Ws. St at. 8§ 40.02(20) woul d effectively
forecl ose their position. Courts are not going to construe the
statutory term "dependent" to have different neanings in
muni ci pal and state beneficiary contexts.

9199 In short, there are both direct financial inpacts and
likely stare decisis inpacts potentially at play in this case
and these effects satisfy the inpairnent of i nt erest
requi renment.

VI |

1200 The fourth and final requirenment for intervention as
of right is that the novant's interest is not adequately
represented by existing parties.

201 The United States Suprene Court has stated that the
adequate representation requirenent "is satisfied 1if the
applicant shows that the representation of his interest 'may be'
i nadequate” and "the burden of making that showi ng should be

treated as mnimal." Trbovich . United Mne Wrkers of

Anerica, 404 U S. 528, 538 n.10 (1972) (citing 3B J. More,
Feder al Practice 24.09-1 (4) (1969)) (enphasi s added) .

"[ Plroposed intervenors need show only that there is a potenti al
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for inadequate representation” to satisfy this requirenent.

Gutter v. Bollinger, 188 F.3d 394, 400 (6th Gr. 1999).

Accordingly, the key inquiry for this requirenent is whether an

existing party nmay not adequately represent the interest of a

proposed intervenor, not whether an existing party wll not
adequately represent that interest. In this regard, it may be
enough to show that the existing party will not nmake all the

argunents that the proposed intervenor would make. See M chigan

State AFL-CIO v. Mller, 103 F.3d 1240, 1247 (6th Gr. 1997)

("For example, it may be enough to show that the existing party
who purports to seek the sane outcone will not make all of the
prospective intervenor's argunents.").

202 In 1994 this court listed several factors for
eval uati ng adequacy of representation. The court said it |ooked
to see (1) whether there is a showng of collusion between the
existing "representative" party and the opposing party; (2)
whet her the representative party's interest is adverse to that
of the proposed intervenor; or (3) whether the representative
party has failed in the fulfillment of its duty. Armada, 183
Ws. 2d at 476 (citing Sewerage Conmin of City of MIwaukee V.

State DNR, 104 Ws. 2d 182, 189, 311 NWw2d 677 (C. App.
1981)). The court also repeated the statenent from Trbovich
that the showng required should be treated as "mnimal." 1d.
(quoting Trbovich, 404 U S. at 538 n.10).

1203 Al t hough t he court's t hree criteria, properly

interpreted, do not create an especially difficult hurdle to
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intervention, these criteria are not neant to be exhaustive.?
There may be a variety of additional circunstances that suggest
that representation by an existing party is inadequate. See

Daggett v. Commin on Governnental Ethics & Election Practices,

172 F.3d 104, 111 (1st Cr. 1999) (observing that the tril ogy—
"adversity of interest, collusion or nonfeasance"—m+nay not have
been intended to be an exclusive list). Denonstrating that a
movant's interest is different in kind or degree fromthat of a
named party may suffice to establ i sh i nadequacy of

representation. B. Fernandez & Hnos., Inc. v. Kellogg USA,

Inc., 440 F.3d 541, 544-47 (1st Cr. 2006).

9204 Diversity of interest can be the conclusive factor
when eval uating the adequacy of representation. As the Wi ght
treatise notes, "[t]he nobst inportant factor in determning
adequacy of representation is how the interest of the absentee
conpares with the interests of the present parties. If the

interest of the absentee is not represented at all, or if all

existing parties are adverse to the absentee, then there is no

adequate representation.” 7C Charles Alan Wight et al.,

Federal Practice and Procedure: Cvil 3d 8 1909, at 393-94

(2007) (f oot not es omtted) (enphasi s added) (hereinafter

Wight). Significantly, the treatise goes on to state:

If there is a significant difference between the
interest of the absentee and that of the party, there

8 See 7C Charles Alan Wight et al., Federal Practice and
Procedure: Civil 3d § 1909, at 393 (2007) ("The wi de variety of
cases that come to the courts nake it unlikely that there are
t hree and only t hree ci rcunst ances t hat woul d make
representation inadequate and suggest t hat adequacy  of
representation is a very conplex variable.").
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is a risk that the party wll not provide adequate
representation of the interest of the absentee. A
di scrimnating appraisal of the circunstances of the
particular case 1is required. Since the rule is
satisfied if there is a serious possibility that the
representation nmay be inadequate, al | reasonabl e
doubts should be resolved in favor of allowing the
absentee, who has an interest different from that of
any existing party, to intervene so that the absentee
may be heard in his own behal f.

Id. at 440 (enphasis added).

7205 Diversity of interest tips the balance toward granting

intervention in this case. DETF and the nunicipalities have
di fferent functions. DETF adm ni sters benefit plans for public
enpl oyees. It is an agency of state governnent; it is not a
separate governnent entity. By contrast, cities, villages,

towns, and school districts are separate governnents. Al t hough
they nust operate within "limts" inposed by state l|law, these
governments set their own budgets and nake their own policy.
The limts include revenue limts for public schools (Ws. Stat.
§ 121.91), and levy limts for cities, villages, and towns (Ws.
Stat. 8§ 66.0602). These |limts distinguish the nunicipalities
from the state, which has much greater latitude than |1 ocal
governments in taxing and spending. These limts inplicate a
different evidentiary record than the record that mght serve
the state's exclusive interest.

1206 G ven t he di fference in their st at us, t he
muni ci palities question the strategy the Attorney General has

enployed to defend the ~constitutionality of Ws. St at .

8§ 40.02(20), i.e., the strategy of opposing discovery and noving
for judgment on the pleadings. The State's strategy relies
entirely on the continuing validity of Phillips, even though
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Phillips did not decide head-on sone of the issues now presented
by the plaintiffs.

1207 Wight notes that "[a] nere difference of opinion
concerning the tactics with which the Ilitigation should be
handl ed does not nake inadequate the representation of those
whose interests are identical wth that of an existing party or

who are formally represented in the lawsuit." Wight, supra,

§ 1909, at 431-36 (enphasis added).® Fair enough. However, the
interests of DETF and the nunicipalities are not identical, and
the differences should not be dismssed using words |ike
“attenuated" to shore up the analysis. See Mjority op., 71
1208 In the court of appeals, Judge Charles Dykman observed
in his concurrence/dissent that the approach of an attorney
general is fundanentally different from that of private counse

hired to represent a client. See Hel gel and, 296 Ws.2d 880, {59

(Dykman, J., concurring in part, dissenting in part). Al | udi ng
to fornmer Attorney General Peggy Lautenschlager, Judge Dykman
stated: "The attorney general is required to defend the statute
at issue, but how she does so and what issues she raises or does
not raise are up to her. She determ nes how the case will be

defended, for better or worse." Id. This is precisely the

® The Wight treatise notes that when parties have identi cal

interests mnmere differences of opinion regarding |litigation
tactics are not evidence of inadequate representation. See 7C
Charles Alan Wight et al., Federal Practice and Procedure:

Cvil 3d 8 1909, at 431-36 (2007). However, the treatise nakes
the inportant point, by inplication, that when parties’
interests are not identical, a difference of opinion regarding
strategy may be a factor to consider.
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problem facing the nunicipalities and one that should not be
summarily di sm ssed.

1209 Judge Dykman added:

A good way to <create mstrust is to deny
participation in governnent. O course, there is an
endpoint to participation; lawsuits cannot be open to
whoever wants to participate or only chaos w ns. But
here, the only factor keeping the nunicipalities from
participation as a party is the majority's conclusion
that, despite statenents by the State's attorney which
at |l east raise doubts, the statenents do not anount to
much. Perhaps they do not, but | believe that there
is a reasonable perception that the attorney general
has taken a position contrary to the one she advocates
on the merits of this litigation.

I d., 61.

91210 From the circuit court to the suprene court,
Department of Justice attorneys have opposed intervention by the
muni ci palities. A change in attorneys general has not altered
the Departnent's position. If the State ultinmately wins this
case on the nerits, its consistent opposition to the
muni ci palities' intervention will be forgotten. But if the
State loses the case, the State's opposition will be seen as
hubris or collusion, and, in either event, a contributing factor
to the defeat.

1211 If intervention by the municipalities were likely to
make this suit "fruitlessly conplex or wunending," Snmuck, 408
F.2d at 179, denial of intervention would nake sense. But
denial of intervention here has prolonged the litigation, not
shortened it, and has undermned the alleged urgency of the
plaintiffs’ ci rcunst ances. The nunicipalities' desire to

devel op a factual record establishing their particular financial

28



No. 2005AP2540. dt p

and policy-setting interest cannot reasonably be described as
weakening the State's position.

1212 When this case returns to circuit court, t he
muni ci palities will have been kicked off the field and told they
have the privilege of cheering for the State from the bl eachers.
As they prepare to wave their rally towels, they may note the
irony of the plaintiffs' inporting counsel from Illinois to

explain Wsconsin civil procedure to Wsconsin courts, and of

the Anmerican G vil Li berties Union seeking to vindicate
diversity of lifestyles while successfully squashing diversity
of views.

1213 If the nmunicipalities are disappointed by their renote
seats, they wll surely get over it once they accept the
heartening "presunption” that the DETF adequately represents the
muni ci palities' interest.

VI

1214 This is not a close case. The nunicipalities have
satisfied all the tests wunder Ws. Stat. § 803.09(1) for
intervention as of right. Because the majority hol ds otherw se,
| respectfully dissent.

1215 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and ANNETTE KI NGSLAND ZI EGLER join this dissent.
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