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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2005AP584-CR
(L.C. No. 2001CF5300)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
DEC 19, 2006

John C. Brown,
Cornelia G Cdark

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of a
publ i shed decision! of the court of appeals affirnming an order of
the Crcuit Court for MIwaukee County, Judge David A. Hansher,
reconfining John C. Brown (Brown) to prison for three years
followng revocation of his extended supervision, and the
court's order denying Brown's notion for reconsideration.

12 Brown contends that the ~circuit court erroneously

exercised its discretion when it ordered Brown to serve three

! State v. Brown, 2006 W App 44, 289 Ws. 2d 691, 712
N. W2d 899.




No. 2005AP584- CR

years of reconfi nenment in prison and deni ed Brown' s
post conviction notion for a reduction in reconfinenent tine. I n
his postconviction notion, Brown argued that the court should
follow the Departnent of Corrections (DOC) guidelines to
determ ne the m nimum custody necessary, that the court had not
given sufficient deference to the DOC recommendati ons, and that
a reconfinenment sentence should <conply wth due process
requi renents and standards for exercising discretion.

13 Brown asks this court to reverse the decision of the
court of appeals, which affirmed the circuit court's decision,
and to remand his case for a new reconfinenent hearing. Br own
further petitions this court to address what standard courts
should apply when explaining and reviewing reconfinenent
deci si ons.

14 The State of Wsconsin (State) asserts that the
circuit court properly exercised its discretion and applied the
appropriate standards in determning that Brown should return to
prison for three years following revocation of extended
supervi si on. The State therefore asks this court to affirm the
court of appeals, which affirned the reconfinenent orders of the
circuit court.

15 Under the circunstances set forth, we hold that the
circuit court did not erroneously exercise its discretion, when
the court inposed three years of reconfinenent. Since this
court has not, until now, set forth any guidelines as to the
factors that should be considered in reconfinenment hearings, we
further hold that the circuit court adequately explained the

2
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basis for its reconfinenment decision, when it stated that it
believed the DOC s recommendation of one year, ten nonths, and
thirty days was too low, that Brown had a cocaine problem and
that he would be a risk to the community if he were to be
rel eased after the DOC s suggested reconfinenent peri od.

16 Under Truth in Sentencing, extended supervision and
reconfinenment are, in effect, substitutes for the parole system
that existed under prior |aw A reconfinenent hearing occurs
after there has been an original sentencing and a revocation of
extended supervision and is, therefore, <closely akin to a
sent enci ng heari ng.

17 W do not intend to set forth a required checkli st
that nust be followed in every instance. Nevert hel ess, a
circuit court, in denonstrating an exercise of discretion in a
reconfinenment decision, should consider many of the factors
di scussed herein when naking reconfinenent decisions, and should
explain on the record those factors which are relevant to the
circunstances of a particular case. A circuit court should
consi der the recommendation fromthe DOC. The court should al so
consider the nature and severity of the original offense, the
client's institutional conduct record, and the client's conduct
and the nature of the violation of terns and conditions during
extended supervision, as well as the anobunt of incarceration
necessary to protect the public from the risk of further
crimnal activity. The court should inpose the m ni num anount
of confinenent which is consistent with the protection of the
public, the gravity of the offense, and the defendant's

3
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rehabilitative needs. MCeary v. State, 49 Ws. 2d 263, 276

182 N.W2d 512 (1971). A circuit court also should consider the
def endant' s prior record, attitude, and capacity for
rehabilitation, and the rehabilitative goals to be acconplished
by reconfinenent for the tinme period in question in relation to
the tinme left on the defendant's original sentence.

18 W realize that not all of these factors will apply in
every case. W provide this Ilisting not as a mandatory
checklist, but as guidance to a circuit court in making what
often is a difficult reconfinenment decision. For the reasons
set forth herein, the decision of the court of appeals is
af firnmed.

I

19 In Cctober 2001 Brown was charged with arnmed robbery,
t hr eat of force, party to a crine, contrary to
Ws. Stat. 88§ 943.32(1)(b) and (2) and 939.05 (1999-2000). The
charge arose from an incident in which Brown and a codefendant,
Dej uan Rai ney (Rainey), engaged in what was charged as a pl anned
armed robbery of an individual, Robert Young (Young), in an
alley. Young told police that Browmn canme to his hone and asked
himto cone to a gas station with him Wiil e Brown and Young
were wal ki ng through an alley, Rainey pointed a gun at Young and
demanded him to enpty his pockets and place the itens on the
ground. Brown picked up the itens, and Young fl ed.

10 Young encountered a squad car and told police of the
r obbery. The police entered the alley and found Rainey and
Brown in a vehicle driven by a third man, Christopher Bl unt

4
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(Blunt). The police stopped the vehicle and seized the gun and
Rai ney's possessi ons. According to the crimnal conplaint,
Blunt told police that he had been waiting in the vehicle while
Brown and Rainey went to purchase marijuana from Young. Rai ney
also told police that he and Brown were buying marijuana from
Young. Young denied the allegation that he was involved in
deal i ng drugs.

111 At the plea hearing, the prosecutor sought to anend the

charge to theft-fromperson, in part because of the allegations

about Young's drug dealing. The prosecutor stated, "I don't
believe ny own victim conpletely as to what happened, | seek an
amendnent."” As part of a negotiated plea agreenent, the State

reduced the charges against Brown to a charge of felony theft
pursuant to Ws. Stat. 8§ 943.20(1)(a)(1999-2000). In January
2002 Brown pled guilty to that reduced charge.

12 The <circuit court sentenced Brown to eight years,
consisting of one year and seven nonths of initial confinenent
and six years and five nonths of extended supervision. Duri ng
sentencing, then M Ilwaukee County Circuit Court Judge Robert
Crawford considered the gravity of the offense, and determ ned
that it was serious enough to warrant confinenment in prison.
The court noted that Brown had planned the crime with two other
men, and had lured the victiminto the alley. The sentencing
court also considered the fact that Brown had fam |y support,
and had no prior crimnal record, but the court decided that
prison time was necessary to pronote the goal of deterring

further crime in the comunity. The sentencing court also noted
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that Brown had a substance abuse problem which was docunented
in the presentence investigation report.

113 After serving his term of initial confinenent, Brown
was released to extended supervision on My 13, 2003. Thr ee
months later, on August 23, 2003, police found Brown in
possession of two cocaine rocks weighing .41 grans. The DCC
all eged that Brown had possessed, and attenpted to deliver,
crack cocaine in violation of his rules of comunity
super vi si on. Brown waived his right to a revocation hearing
and the DOC revoked Brown's extended supervi sion.

14 A reconfinenment hearing was scheduled in M I waukee
County Circuit Court. As noted previously, the DOC recomended
one year, ten nonths, and thirty days of reconfinenment. The DCC
agent arrived at the recomendation by taking approximtely 30
percent of the remaining tine on Brown's bifurcated sentence
whi ch was six years, four nonths, and nineteen days.

115 During Brown's reconfinenent hearing, the «circuit

court stated:

Well, the probation basicall y—er extended supervision
is to make sure that—+t's basically giving you a
chance to follow the rules and regul ations as set out
by the State and to be free of crimnal conduct.
There's time hanging over your head. You were warned
when you were released from prison that if you conmt

another offense you'll go back to prison, and you
commtted it, and it's a serious crine here. It's
selling crack cocaine, and | wunderstand you have a

pendi ng case with Judge Siefert.

The Departmnment |ooks at this grid and comes up
with these, | think, ludicrously |ow recomendations,
and | think this is too |ow The tinme available is
six years four nonths and they're recomending |

6
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believe one year and ten nonths, and | think that's
insufficient to send a nessage here.

| think obviously you have a cocaine problem
that's going to be with you for years. It's going to
be hard for you to beat it, and I think you're a risk
to the community to be out in one year and ten nonths.

And | don't know what Judge Siefert is going to

do. He may give you concurrent time or consecutive
tinme. That is between you, your attorney and Judge
Siefert.

But, based upon all the facts and circunstances of
this case and the recommendations and the information
before me, the court is going to sentence you to three
years in the Wsconsin State Prison.

116 Brown then filed a postconviction motion for
reconsi deration, seeking a reduction in the reconfinenent tine
i nposed. Brown argued that the circuit court had not given due
wei ght deference to the DOC, that the court should ook to the
DCC s recommendations to determine the mninum custody
necessary, and that a reconfinenent decision should conply with
due process requi renents and st andar ds for exer ci si ng
di scretion.

117 The circuit court deni ed Brown' s noti on for
reconsi deration, and Brown appeal ed. The court of appeals
upheld the circuit court's reconfinenent orders, affirmng the
circuit court's decision that the circuit court need not give
due weight deference to the DOC s recommendati on. The court of
appeal s reasoned that a circuit court has great discretion in
matters of sentencing, and is not required to give due weight
deference to recomendations of the DOC. The court of appeals

concluded that a reconfinenment hearing is an extension of the
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original sentencing proceeding and, therefore, the court need
not address at the reconfinenent hearing all of the factors that
woul d be addressed at the initial sentencing. Brown then filed
a petition for review by this court, which we granted.
I

118 This case involves review of a reconfinenent decision,
as well as interpretation of admnistrative regulations and
crimnal statutes. The interpretation of an adm nistrative rule
or regulation and the interpretation of a statute are questions

of law that we review de novo. H || haven Corp. v. DHFS, 232

Ws. 2d 400, 409, 606 N.W2d 572 (Ct. App. 1999).
19 The standards governi ng appellate review of an inposed

sentence are well settled. State v. Taylor, 2006 W 22, 117,

289 Ws. 2d 34, 710 N.W2d 466. A circuit court exercises its
di scretion at sentencing, and appellate review is limted to
determining if the court’s discretion was erroneously exercised.

State v. Gallion, 2004 W 42, 117, 270 Ws. 2d 535, 678 N.W2d

197. This court stated in MCeary, 49 Ws. 2d at 281, that
"[a] ppel l ate judges should not substitute their preference for a
sentence nerely because, had they been in the trial judge's
position, they would have neted out a different sentence.”

120 A reconfinenent hearing 1is certainly akin to a
sentencing hearing and, therefore, both are reviewed on appeal
to determine if there has been an erroneous exercise of

di scretion. See State v. Sw ans, 2004 W App 217, 923, 277 Ws.

2d 400, 690 N.W2d 452; see also State v. Odom 2006 W App 145,

11, _ Ws. 2d __, 720 N.W2d 695. In the present case, we
8
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review a reconfinenment decision, not a sentencing decision.

However, in State v. Swians, the court of appeals reasoned, "In

light of the need for neaningful assessnent of decisions that
deprive persons of their liberty . . . we perceive no reason why
a 'sentencing' under Ws. Stat. Rule 809.30 should not enconpass
reconfi nement under Ws. Stat. 8 302.13(9)(an)(2001-02)." Id.
at 723 (citing @llion, 270 Ws. 2d 535, ¢919). Mor eover, in
State v. Wegner, 2000 W App 231, 17, 239 Ws. 2d 96, 619 N.W2d

289, the court of appeals held that the circuit court's duty at
sentencing after revocation of parole, and the court's duty at
the original sentencing, were the sane.

21 In the present case, the court of appeals quoted
Wegner, 239 Ws. 2d 96, 97, stating, "'[We wll review the two
sentencing proceedings on a global basis, treating the latter

sentencing as a continuum of the first.'" State v. Brown, 2006

W App 44, 917, 289 Ws. 2d 691, 712 N.W2d 899. See also State

v. Jones, 2005 W App 259, 18, 288 Ws. 2d 475, 707 N.W2d 876
I n Wegner, the judge inposing the reconfinenment sentence was the
sane judge who inposed the original sentence. Treating the
reconfi nenment hearing as a continuum of the sentencing hearing
is logical when the same judge is presiding over both the

original sentencing hearing and the reconfinement hearing.

However, in many cases, one judge will preside over the origina
sentencing and a different judge wll do the reconfinenent
hearing, as was the situation in Brown's case. Under such

circunstances, there i s no conti nuum
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122 We conclude that a reconfinenment decision, like an
initial sentencing decision, involves the circuit court's
di scretion, and we review the circuit court's decision to
determ ne whether that discretion was erroneously exercised.

See State v. Spears, 227 Ws. 2d 495, 506, 596 N w2d 375

(1999). An erroneous exercise of such discretion occurs
"whenever it appears that no discretion was exercised in its
inposition [of the sentence] or discretion was exercised w thout
t he underpinnings of an explained judicial reasoning process."”
McCl eary, 49 Ws. 2d at 278. As long as the reconfinenent court
considered the relevant factors, and not irrelevant or inproper
ones, and the decision was wthin the statutory limts, the
sentence will not be reversed, unless it "'is so excessive and
unusual and so disproportionate to the offense commtted as to

shock public sentinent and violate the judgnent of reasonable

peopl e concerning what is right and proper under t he
ci rcunst ances. ' " Taylor, 289 Ws. 2d 34, 918 (citations
omtted).

123 Brown asserts that the circuit court should have given
due weight deference to the DOC s recommendation of one year,
ten nonths, and thirty days of reconfinenent, because the DOC
has expertise in dealing wth violations during extended
supervisions and with revocations. The State argues that the
circuit court was not required to give any particular weight to
the DOC s recommendati ons.

124 We agree with the State's position that the circuit
court did not owe deference to the DQOC. Al t hough

10
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Ws. Stat. § 302.113(9)(at) (2003-04)? requires the DOC to nake a
recommendati on concerning the period of reconfinenent, it does
not indicate how the court is to treat that recomendation.
Al t hough the DOC s recomendation may be hel pful, and should be
considered by the circuit court in a reconfinenent decision,
that recommendation is not entitled to any deference. In the
context of a formal sentencing hearing, a sentencing court is

not required to give any particular level of deference to the

DOC s sentencing recommendati ons, which are included in
presentence investigation reports. See Ws. Admin. Code § DCOC
328.27(2) (Sept., 2006). If the sentencing court deviates from

the DOC s recomendations in a formal sentencing hearing, the
court is not required to explain its reasons for doing so, as

| ong as proper sentencing discretion is exercised. See State v.

Johnson, 158 Ws. 2d 458, 469, 463 N.W2d 352 (C. App. 1990).

125 Since a reconfinenment hearing is closely akin to a
sentencing hearing, the DOC s recommendati on may be hel pful and
should be considered by a circuit court, but the court is not
required to follow the DOC s sentencing reconmendation in meking
a reconfinenment deci sion.

11

26 Brown argues that the «circuit court failed to

adequately explain its basis for inposing three years of

reconfinenment, and that an explanation was required under

2 All further references to the Wsconsin Statutes are to
t he 2003-04 version unl ess ot herw se not ed.

11
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McCeary, 49 Ws. 2d 263, and Gllion, 270 Ws. 2d 535. I n
McCleary, this court held that a sentencing judge is required to
provide a "rational and explainable basis”" for selecting the
particul ar sentence inposed. McCleary, 49 Ws. 2d at 276. e
stated that "'[t]he sentence inposed in each case should cal

for the mninmum anount of custody or confinenment which is
consistent with the protection of the public, the gravity of the
offense and the rehabilitative needs of the defendant.'" 1d.
(citations omtted). In Gllion, this court reaffirmed
McCl eary's sentencing standards, and held that a circuit court
must explain on the record how a sentence's conponent parts
pronote the sentencing objectives. Gallion, 270 Ws. 2d 535,
146. This court noted that sentencing objectives may vary from
case to case, but that such objectives include the protection of
the community, punishnment of the defendant, rehabilitation of
t he defendant, and deterrence of others. Id., 9940-41 (citing
Ws. Jl—CE&rimnal SM34 at 8-9 (1999)). Brown' s reconfinenent
hearing occurred prior to this court's decision in Gllion, and
Gallion does not apply retroactively, but it is inportant to
note that @Gllion served to "reinvigorate" the principles set

forth in Mdeary. Gallion, 270 Ws. 2d 535, 914; see also

Taylor, 289 Ws. 2d 34, 17 n.9.

27 The State asserts that a reconfinenent decision is not
a sentence and, therefore, the court need not explain how the
reconfinenment tine inposed relates to the sentencing objectives

as required by Mdeary. MC eary, 49 Ws. 2d at 276. As

stated above, we conclude that a reconfinenent hearing and a

12
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sentencing hearing are closely akin to one another. We agree
wth the State's assertion that a reconfinenment hearing differs
from a sentencing hearing in several respects. For exanple, a
sentencing hearing focuses on prinmary sentencing factors, such
as the gravity of the offense, protection of the public, and the
rehabilitative needs of the defendant, as well as deterrence.
However, a main focus of a reconfinenment hearing is the
defendant's behavior since the inposition of the original
sentence. At a reconfinenent hearing, the original sentence has
already set the maximum period of tinme for which the circuit
court can reconfine the defendant. The court may not inpose a
reconfi nenment period that exceeds the tinme remaining on the
ori gi nal bi furcated sentence. Ws. Stat. 8§ 302.113(9)(am.
Additionally, at a reconfinenent hearing, the individual's
liberty at stake is not "the absolute liberty to which every
citizen is entitled,"” but rather a "conditional liberty" that is
dependent on the individual's observance of the rules of

ext ended supervi sion. See Morrissey v. Brewer, 408 U S. 471,

480 (1972).

128 However, despite the differences between a sentencing
hearing and a reconfinenent hearing, the two hearings are
closely akin to each other, because both determ ne whether a
person should be sent to prison and for how | ong. Sw ans, 277
Ws. 2d 400, f22. The State argues that requiring a circuit
court to provide reasoned explanations for reconfinenent
decisions will place an undue burden on the time of a circuit
court. However, the <court of appeals rejected a simlar

13
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argunent in Swians. 1d., 723. In Swi ans, the court of appeals

noted that, other than the State's concern that to require a
circuit court to explain fully a reconfinenent order mght take
too nmuch tine, the State could not identify any adverse
consequences that could flow from permtting defendants to seek
"meani ngf ul revi ew' of reconfi nenment orders under
Ws. Stat. 8 (Rule) 809. 30. Id. The court of appeals
ultimately rejected the State's "expediency-based justification
for any truncation of the sentencing explanation to which every
person deprived of his or her liberty is entitled.” Id.

129 In light of the need for "neaningful assessnent of
deci sions that deprive persons of their liberty," we agree with
the court of appeals, and thus disagree with the State's

argunent, that requiring a <circuit court to give reasoned

expl anations for reconfinenent decisions wll place an undue
burden on the tinme of a circuit court. | d. The relatively
small investnment of time that a circuit court wll expend in

provi di ng reasoned explanations for reconfinenent decisions is
far outwei ghed by the benefits of insuring neaningful review of
reconfinenment decisions and satisfying a defendant's procedura
due process right "to be sentenced on the basis of accurate

information." State v. Geve, 2004 W 69, 114, 272 Ws. 2d 444,

681 N.W2d 479; see also Bruneau v. State, 77 Ws. 2d 166, 175,

252 N.W2d 347 (1977).

130 Sentencing decisions are, and always have been, wthin
the circuit court's reasonable exercise of discretion, yet there
nmust al so be safeguards in place, to insure neaningful appellate

14
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review of such exercise of discretion. Gllion, 270 Ws. 2d
535, 9117-18. We recognize the need to provide the circuit
courts with guidelines for deciding what anount of reconfinenent
is appropriate after revocati on of extended supervi sion.

131 In June 1998 the Wsconsin Legislature enacted Truth-
in-Sentencing Part |, 1997 Ws. Act 283, which abandoned
Wsconsin's indeterm nate sentencing systemin favor of a truth-
in-sentencing reginme. See Mchael B. Brennan, Thomas J. Hanmer,

and Donald V. Latorraca, Fully Inplenenting Truth-in-Sentencing,

75 Ws. Law. 10 (Novenber 2002). Then, as part of Truth-in-
Sentencing Part I1, 2001 Ws. Act 109, the legislature took
reconfi nenent authority away from adm nistrative |aw judges, and
specified that circuit judges were to determ ne the anmount of
reconfi nenment or reincarceration time upon revocation of
extended supervision. 75 Ws. Law. at 53.

132 Nonetheless, circuit courts may find guidance in Ws.
Adm n. Code 8§ HA 2.05(7)(f)(Sept., 2001), which identifies the
criteria that adm nistrative |aw judges were to enploy, prior to
the enactnment of 2001 Ws. Act 109, in determning the proper
amount of reconfinenent tinme after revocation of extended
super vi si on. These criteria are nearly identical to the
criteria in Ws. Admn. Code 8 HA 2.06(6)(b)(Sept., 2001), that
admnistrative law judges were to wutilize under Wsconsin's
former parole system in determning the period of good tinme
forfeiture or reincarceration follow ng revocation of parole.

133 Under the current system of extended supervision, the
DOC has a duty under Ws. Stat. 8§ 302.113(9)(at) to make a

15
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recommendation to the court concerning the period of tinme for
which an individual should be returned to prison after
revocation of extended supervision. Al t hough the DOC has not
yet pronulgated admnistrative rules inplenmenting its duty under
8§ 302.113(9)(at), the DOC s criteria for recomendations of
periods of reincarceration or forfeited good tinme are codified
in Ws. Admn. Code 8 331.14(3)(b)(Cct., 2006). The criteria
t hat the DOC considers pursuant to Ws. Adm n. Code
8§ 331.14(3)(b) are nearly identical to the criteria that
adm ni strative |l aw judges consi dered when maki ng deci si ons about
reconfinenment or forfeiture of good tine before the enactnent of
Truth-in-Sentencing Part . W's. Adni n. Code 88 HA
2.05(7)(f), 2.06(6)(b)(Sept., 2001).

134 In meking reconfinenment decisions, we expect that
circuit courts wll wusually consider the nature and severity of
the original offense, the client's institutional conduct record,
as well as the anmount of incarceration necessary to protect the
public from the risk of further crimnal activity, taking into
account the defendant's conduct and the nature of the violation
of terms and conditions during extended supervision. See Ws.
Admin. Code 88 HA 2.05(7)(f), 2.06(6)(b)(Sept., 2001); Ws.
Adm n. Code 8§ 331.14(3)(b)(Cct., 2006). The reconfinenent
period inposed should be the m nimum anount that is necessary to
protect the public, to prevent depreciation of the seriousness
of the offense, and to neet the defendant's rehabilitative
needs. Ws. Admin. Code 8§ 331.14(3)(b); MCeary, 49 Ws. 2d at
276.

16
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35 State ex rel. Hauser v. Carballo, 82 Ws. 2d 51, 261

N.W2d 133 (1978), also identifies additional factors that
provi de sonme guidance to circuit courts in making reconfinenent
deci si ons. In Hauser, this court Ilisted factors that
admnistrative |law judges were to consider in the determ nation
of whether to forfeit a parole violator's good tinme credits
under Wsconsin's fornmer parole system However, like
reconfinenment, the determ nation of whether to forfeit a parole
violator's good tinme required a discretionary determ nation of
"what bal ance of tinme between renewed incarceration and further
parol e [extended] supervision is nost likely to protect society
and at the sanme tine to facilitate the violator's transition
bet ween prison and unconditional freedom" |d. at 75.

136 Orher factors that may be relevant and appropriate,
depending on the circunmstances, for a circuit court to consider
in making reconfinenment decisions include consideration of the
defendant's record, attitude, and capacity for rehabilitation,
and the rehabilitative goals to be acconplished by inprisonnent
for the time period in question in relation to the tinme left on
the violator's original sentence. |d.

137 We expect that a circuit court wll apply those
factors noted herein that are relevant and, aware of the
principles set forth in MCdeary, and again in Gllion, wll
provide, on the record, a reasoned basis for a reconfinenent
deci si on. These factors are not a mandatory checklist, and we
do not hold that a circuit court mnmust exam ne each factor on the
record in every case. Rather, we |list these factors in order to

17
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provi de guidance for «circuit court judges when determ ning
appropriate reconfinenent periods, depending on the facts and
ci rcunst ances of each case.

138 The original sentencing transcript is an inportant
source of information on the defendant that discusses many of
the factors that circuit courts should consider when nmaking a
reconfi nenment deci sion. The original sentencing transcript is
readily available for a circuit court to examne, and those
portions that are considered by the court to be relevant should
be nenti oned.

139 We recognize that not all of the factors will apply in
every case. When nmaking reconfinenent decisions, it is
appropriate for a «circuit <court to identify +the genera
obj ectives of greatest inportance, and describe the factors and
circunstances relevant to those objectives. Gallion, 270 Ws.
2d 535, ¢941. As this court noted in Taylor, we recognize that
it is within the circuit court's discretion to decide what
wei ght should be given to a particular factor in a particular

case. Tayl or, 289 Ws. 2d 34, 143 (citing Cunninghamv. State,

76 Ws. 2d 277, 282, 251 NW2d 65 (1977)). W are cogni zant of
the fact that "[h]ow much explanation is necessary. . . wll
vary from case to case." @Gllion, 270 Ws. 2d 535, 9139 (citing
McC eary, 49 Ws. 2d at 276).

140 We wurge the prosecutor, defense counsel, and the
defendant to bring to the court's attention any factors and
ci rcunstances, which wmy be particularly relevant to the
gui del ines discussed herein. In their Non-Party Brief,
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Prof essors Wilter Dickey, David E. Schultz, and Mchael E
Smth, note that if circuit courts and busy |awers are not
encouraged to set forth on the record the facts and inferences
for a sentencing decision, then they will be tenpted to avoid
doi ng so. At oral argunent, Professor Dickey further stated
that, as advocates, |awers should point out to the court what
facts and circunstances are relevant at a sentencing or a
reconfi nenment heari ng.

41 Since this court has not, until now, set forth any
guidance as to the factors that circuit courts should consider
in making reconfinenment decisions, we hold that the circuit
court, in this case, did not erroneously exercise its discretion
when it ordered Brown to return to prison for three years. As

stated above, a reconfinenment hearing and a sentencing hearing

are closely akin to one another. Sentencing is a discretionary
act . The term contenplates a process of reasoning. McCl eary,
49 Ws. 2d at 277. W will remand for resentencing or

nodi fication of a sentence only when an erroneous exercise of
di scretion clearly appears. 1d. at 278.

142 The <circuit court's statement at the reconfinenent
hearing indicated that the <court was indeed acting as a
deci si onmaker and denonstrating a process of reasoning. Br own
asserts that he has a procedural due process right to be
sentenced on the basis of true and correct information and to
have his sentence adequately explained to himby the court. See
Geve, 272 Ws. 2d 444, (114. Brown's procedural due process
right was satisfied here. The «circuit court articulated
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sufficient reasons for inposing three years of reconfinenment for
Br own. After examning the record and the information before
it, presented by counsel for both sides, including the
recommendation by the DOC, the circuit court concluded that
three years of reconfinenent was warranted. The court expl ai ned
that Brown posed a risk to the comunity, if he were to be
released in one year, ten nonths, and thirty days as reconmmended
by the DOC, and that the DOC s recommended tinme was insufficient
to "send a nessage here." The circuit court further explained
that Brown had a "cocaine problem"™ The circuit court cane to
the reasoned conclusion that "based wupon all the facts and
circunstances," three years was the appropriate anount of

reconfinenent tine in Brown's case.

| V. CONCLUSI ON

143 Under the circunstances set forth, and our standards
for review of the discretion of the circuit court in a
sentencing decision, we hold that the circuit court did not
erroneously exercise its discretion, when the court inposed
three years of reconfinenent. Taylor, 289 Ws. 2d 34, 130.
Since this court has not, until now, set forth any guidelines as
to the factors that should be considered in reconfinenent
hearings, we further hold that the circuit court adequately
explained the basis for its reconfinenent decision, when it
stated that it believed the DOC s recomendation of one year,
ten nonths, and thirty days was too low, that Brown had a
cocai ne problem and that he would be a risk to the community if
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he were to be released after the DOC s suggested reconfinenent
peri od.

44 Under Truth-in-Sentencing, extended supervision and
reconfinenment are, in effect, substitutes for the parole system
that existed under prior |aw A reconfinenent hearing occurs
after there has been an original sentencing and a revocation of
extended supervision and is, therefore, <closely akin to a
sent enci ng heari ng.

145 We do not intend to set forth a required checklist
that nust be followed in every instance. Nevert hel ess, a
circuit court, in denonstrating an exercise of discretion in a
reconfinenent decision, should consider many of the factors
di scussed herein, when neking reconfinenment decisions, and
shoul d explain on the record those factors which are relevant to
the circunstances of a particul ar case. A circuit court should
consi der the recommendation fromthe DOC. The court should al so
consider the nature and severity of the original offense, the
client's institutional conduct record, and the client's conduct
and the nature of the violation of terns and conditions during
extended supervision, as well as the anount of incarceration
necessary to protect the public from the risk of further
crimnal activity. The court should inpose the m ni num anount
of confinenent which is consistent with the protection of the
public, the gravity of the offense, and the defendant's
rehabilitative needs. MO eary, 49 Ws. 2d at 276. A circuit
court also should consider the defendant's prior record,
attitude, and capacity for rehabilitation, and t he
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rehabilitative goals to be acconplished by reconfinenent for the
time period in question in relation to the tine left on the
defendant's origi nal sentence.

146 We realize that not all of these factors will apply in
every case. W provide this Ilisting not as a nmandatory
checklist to be followed point by point, but as guidance to a
circuit court in making what often is a difficult reconfinenent
decision. For the reasons set forth herein, the decision of the
court of appeals is affirned.

By the Court.—Fhe decision of the court of appeals is

af firned.
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