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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng an or der  

                                                 
1 Shannon E. T.  v.  Al i c i a M.  V. M. ,  2006 WI  App 104,  ___ Wi s.  

2d ___,  18 N. W. 2d 729.  
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of  t he Ci r cui t  Cour t  f or  Monr oe Count y,  Judge Mi chael  J.  

McAl pi ne,  di smi ssi ng Shannon E. T. ' s pat er ni t y act i on agai nst  

Al i c i a M.  V. M.  and her  l egal  guar di ans,  Pat r i c i a N.  and Br i an 

V. M.  

¶2 Shannon E. T.  ( Shannon)  seeks t o est abl i sh hi s 

pat er ni t y of  C. A. V. M. ,  who was st i l l bor n as a r esul t  of  a mot or  

vehi c l e acci dent  i nvol v i ng Al i c i a M.  V. M.  ( Al i c i a) ,  t he mot her  

of  C. A. V. M.   The cour t  of  appeal s hel d t hat  

Wi s.  St at .  § 767. 45( 1) ( 2003- 04) 2 does not  per mi t  Shannon t o br i ng 

an act i on under  t hat  sect i on sol el y f or  t he pur pose of  

est abl i shi ng pat er ni t y of  t he st i l l bor n,  i n or der  t o br i ng an 

act i on f or  t he st i l l bor n' s wr ongf ul  deat h.  

¶3 Wi sconsi n St at .  § 767. 45( 1) 3 pr ovi des i n r el evant  par t :  

The f ol l owi ng per sons may br i ng an act i on or  mot i on,  
i ncl udi ng an act i on or  mot i on f or  decl ar at or y 
j udgment ,  f or  t he pur pose of  det er mi ni ng t he pat er ni t y 
of  a chi l d or  f or  t he pur pose of  r ebut t i ng t he 
pr esumpt i on of  pat er ni t y under  s.  891. 405 or  
891. 41( 1) :  

( a)  The chi l d.  

( b)  The chi l d' s nat ur al  mot her .  

( c)  Unl ess s.  767. 62( 1)  appl i es,  a man pr esumed 
t o be t he chi l d' s f at her  under  s.  891. 405 or  
891. 41( 1) .  

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.   

3 Wi sconsi n St at .  § 767. 45( 1)  was amended and r enumber ed as 
Wi s.  St at .  § 767. 80,  by 2005 Wi s.  Act  443,  § 184 ( ef f ect i ve 
Januar y 1,  2007) .    
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( d)  A man al l eged or  al l egi ng hi msel f  t o be t he 
f at her  of  t he chi l d.  

¶4 I n t he pet i t i on f or  r evi ew,  we ar e asked t o answer  t he 

quest i on of  whet her  Shannon,  as an unmar r i ed man al l egi ng 

hi msel f  t o be t he f at her  of  a s t i l l bor n,  may br i ng a pat er ni t y  

act i on under  Wi s.  St at .  § 767. 45( 1)  t o est abl i sh pat er ni t y f or  

pur poses of  br i ngi ng a c l ai m f or  t he wr ongf ul  deat h of  a v i abl e 

f et us t hat  was st i l l bor n.   We answer  t hi s quest i on i n t he 

negat i ve.   However ,  we hol d t hat ,  under  such ci r cumst ances,  

Shannon,  who i s al l egi ng t hat  he i s t he f at her ,  may br i ng a 

mot i on under  Wi s.  St at .  § 885. 23 t o det er mi ne hi s par ent age i n 

t he pendi ng wr ongf ul  deat h act i on.  

¶5 The deci s i on of  t he cour t  of  appeal s i s af f i r med,  but  

on t he gr ounds set  f or t h her ei n.  

I  

¶6 Al i c i a was 27 weeks pr egnant  when she was i nvol ved i n 

a mot or  vehi c l e acci dent  t hat  caused her  son,  C. A. V. M. ,  t o be 

st i l l bor n.   As a r esul t  of  t he acci dent ,  Al i c i a,  her sel f ,  became 

l egal l y i ncompet ent .  

¶7 Shannon al l eges t hat  he i s C. A. V. M. ' s f at her .   Shannon 

cl ai ms t hat  he r esi ded wi t h Al i c i a dur i ng per i ods of  her  

pr egnancy and assi st ed wi t h pr enat al  car e.  

¶8 Fol l owi ng t he mot or  vehi c l e acci dent ,  Shannon 

i ni t i at ed a wr ongf ul  deat h act i on i n Wood Count y Ci r cui t  Cour t  

bef or e t he Honor abl e Edwar d F.  Zappen,  Jr . ,  al l egi ng t hat  he was 

t he f at her  of  C. A. V. M. ,  t hat  C. A. V. M.  had been a v i abl e f et us,  

and t hat  t he st i l l bi r t h was due t o t he negl i gence of  Al i c i a 
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and/ or  t he ot her  dr i ver .   The ci r cui t  cour t  st ayed t he wr ongf ul  

deat h act i on,  hol di ng t hat  Shannon coul d not  pr oceed wi t hout  a 

det er mi nat i on t hat  he was t he f at her  of  C. A. V. M. 4  Shannon t hen 

commenced t hi s pat er ni t y act i on i n Monr oe Count y.  

¶9 Al i c i a' s l egal  guar di ans f i l ed a mot i on t o di smi ss on 

behal f  of  Al i c i a,  ar gui ng t hat  Wi s.  St at .  § 767. 45( 1)  does not  

pr ovi de a basi s f or  det er mi ni ng t he pat er ni t y of  a st i l l bor n,  

and t hat  Shannon,  t her ef or e,  f ai l ed t o st at e a c l ai m upon whi ch 

r el i ef  coul d be gr ant ed.   Shannon ar gued t hat  § 767. 45 does not  

def i ne " chi l d"  and does not  r equi r e a l i ve bi r t h,  i n or der  f or  a 

cour t  t o adj udi cat e pat er ni t y.  

¶10 The Monr oe Count y Ci r cui t  Cour t ,  Judge Mi chael  J.  

McAl pi ne,  gr ant ed Al i c i a' s mot i on t o di smi ss.   The cour t  

concl uded t hat  a pat er ni t y act i on br ought  under  Wi s.  St at .  

§ 767. 45( 1)  r equi r es t he bi r t h of  a chi l d and t hat  st i l l bi r t h 

di d not  qual i f y as a bi r t h.   I n i t s anal ysi s,  t he c i r cui t  cour t  

c i t ed St at e ex r el .  Angel a M. W.  v.  Kr uzi cki ,  209 Wi s.  2d 112,  

138,  561 N. W. 2d 729 ( 1997) ,  i n whi ch t hi s cour t  hel d t hat  t he 

t er m " chi l d"  i n Wi s.  St at .  § 48. 02( 2) ( 1993- 94)  meant  a human 

bei ng bor n al i ve,  and di d not  i ncl ude a v i abl e f et us.  

¶11 I n i t s anal ysi s,  t he Monr oe Count y Ci r cui t  Cour t  al so 

di scussed Wi s.  St at .  §§ 767. 51( 3) ( b) ,  ( c) ,  and ( d) ,  whi ch 

r equi r e t hat  " [ a]  j udgment  or  or der  det er mi ni ng pat er ni t y shal l  

cont ai n"  or der s f or  l egal  cust ody,  physi cal  pl acement ,  and 

                                                 
4 The deci s i on of  t he Wood Count y Ci r cui t  Cour t  r equi r i ng 

t hat  Shannon obt ai n a pat er ni t y det er mi nat i on has not  been 
appeal ed.  
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suppor t  of  a chi l d,  as wel l  as a det er mi nat i on as t o whi ch 

par ent  has t he r i ght  t o c l ai m t he chi l d f or  t ax exempt i on 

pur poses.   The cour t  concl uded t hat  t he l anguage cont ai ned i n 

t hese pr ovi s i ons woul d be r ender ed absur d,  i f  t he meani ng of  t he 

t er m " bi r t h"  wer e t o i ncl ude s t i l l bi r t h,  because none of  t he 

pr ovi s i ons t her ei n appl i ed i n t he case of  a st i l l bi r t h.  

¶12 Shannon appeal ed,  and t he cour t  of  appeal s af f i r med 

t he deci s i on of  t he Monr oe Count y Ci r cui t  Cour t ,  but  on somewhat  

di f f er ent  gr ounds.   The cour t  of  appeal s hel d t hat  

Wi s.  St at .  § 767. 45( 1)  does not  per mi t  a man al l egi ng he i s t he 

f at her  t o br i ng a pat er ni t y act i on f or  t he sol e pur pose of  

est abl i shi ng pat er ni t y of  a st i l l bor n,  so t hat  he may br i ng an 

act i on f or  t he st i l l bor n' s wr ongf ul  deat h.   Shannon E. T.  v.  

Al i c i a M.  V. M. ,  2006 WI  App 104,  ¶24,  ___ Wi s.  2d ___,  718 

N. W. 2d 729.  

¶13 The cour t  of  appeal s not ed t hat  t he par t i es t o t hi s 

act i on agr eed t hat  t he wor d " chi l d"  i n Wi s.  St at .  § 767. 45( 1)  i s 

ambi guous.   I d. ,  ¶8.   Al i c i a ar gued t hat  " chi l d"  shoul d be r ead 

t o r equi r e a l i ve bi r t h.   Shannon ar gued t hat  § 767. 45( 1)  shoul d 

be const r ued t o i ncl ude a st i l l bor n f et us wi t hi n t he meani ng of  

t he wor d " chi l d. "   Shannon f ur t her  ar gued t hat  i f  t he t er m 

" chi l d"  excl udes a st i l l bor n,  t hen he woul d be depr i ved of  t he 

r i ght  t o br i ng a wr ongf ul  deat h act i on.    

¶14 I n suppor t  of  hi s posi t i on,  Shannon ci t ed Kwat er ski  v.  

St at e Far m Mut ual  Aut omobi l e I ns.  Co. ,  34 Wi s.  2d 14,  15,  22,  

148 N. W. 2d 107 ( 1967) ,  i n whi ch t hi s cour t  concl uded t hat  t he 

t er m " per son"  i n t he wr ongf ul  deat h st at ut e,  Wi s.  St at .  § 895. 03 
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( 1965) , 5 i ncl udes a v i abl e f et us.   I n Kwat er ski ,  t he par ent s of  a 

v i abl e f et us t hat  was st i l l bor n al l eged t hat  t he st i l l bi r t h was 

caused by anot her  dr i ver ' s negl i gence i n a mot or  vehi c l e 

acci dent .     Thi s cour t  hel d t hat  t he par ent s of  t he st i l l bor n 

had a cause of  act i on f or  wr ongf ul  deat h agai nst  t he dr i ver  of  

t he ot her  vehi c l e.   Kwat er ski ,  34 Wi s.  2d at  22.  

¶15 The cour t  of  appeal s consi der ed Wi s.  St at .  § 767. 45( 1)  

wi t hi n t he cont ext  of  t he ent i r e pat er ni t y st at ut e,  

Wi s.  St at .  §§ 767. 45- 767. 62,  and concl uded t hat  t he l anguage of  

§ 767. 45( 1)  i s ambi guous,  i n r egar d t o t hi s mat t er .   The cour t  

of  appeal s not ed t hat  t he pat er ni t y st at ut e i ncl udes det ai l ed 

pr ocedur es f or  maki ng a pat er ni t y det er mi nat i on,  as wel l  as f or  

i ssui ng or der s r el at ed t o t he car e of  a " chi l d"  and expenses 

associ at ed wi t h a " chi l d. "   Shannon E. T. ,  2006 WI  App 104,  ¶11.   

Sect i on 767. 50( 1)  st at es t hat  a pat er ni t y t r i al  shal l  consi st  of  

t wo par t s:  " The f i r st  par t  shal l  deal  wi t h t he det er mi nat i on of  

pat er ni t y.   The 2nd par t  shal l  deal  wi t h chi l d suppor t ,  l egal  

cust ody,  per i ods of  physi cal  pl acement ,  and r el at ed i ssues. "    

¶16 The cour t  of  appeal s not ed t hat  t he pat er ni t y st at ut e 

does not  expr essl y pr ovi de t hat  a pat er ni t y act i on may be 

br ought  onl y i f  t he adj udi cat i on of  pat er ni t y i s f or  t he 

pur poses of  det er mi ni ng chi l d suppor t ,  l egal  cust ody,  physi cal  

pl acement ,  and r el at ed i ssues.   I d.   However ,  t he cour t  of  

appeal s st at ed t hat  i t  i s  r easonabl e t o concl ude t hat  t he 

                                                 
5 The l anguage of  Wi s.  St at .  § 895. 03 ( 1965)  i s i dent i cal  t o 

t he l anguage of  Wi s.  St at .  § 895. 03 ( 2003- 04) .   
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l egi s l at ur e i nt ended,  t hr ough Wi s.  St at .  § 757. 51( 3) ,  t o r equi r e 

t hat  any pat er ni t y j udgment  must  cont ai n pr ov i s i ons r egar di ng 

t he suppor t ,  car e,  and cust ody of  t he chi l d.   I d. ,  ¶12.   I n i t s 

anal ysi s,  t he cour t  consi der ed ot her  sect i ons of  t he pat er ni t y  

st at ut e,  i ncl udi ng Wi s.  St at .  §§ 767. 46( 2)  and 767. 463,  whi ch 

deal  wi t h t he best  i nt er est  of  t he chi l d,  and § 767. 51( 3) , 6 whi ch 
                                                 

6 Wi sconsi n St at .  § 767. 51( 3)  pr ovi des:  

A j udgment  or  or der  det er mi ni ng pat er ni t y shal l  
cont ai n al l  of  t he f ol l owi ng pr ovi s i ons:  

 ( a)  An adj udi cat i on of  t he pat er ni t y of  t he 
chi l d.  

 ( b)  Or der s f or  t he l egal  cust ody of  and per i od of  
physi cal  pl acement  wi t h t he chi l d,  det er mi ned i n 
accor dance wi t h s.  767. 24.  

 ( c)  An or der  r equi r i ng ei t her  or  bot h of  t he 
par ent s t o cont r i but e t o t he suppor t  of  any chi l d of  
t he par t i es who i s l ess t han 18 year s ol d,  or  any 
chi l d of  t he par t i es who i s l ess t han 19 year s ol d i f  
t he chi l d i s pur sui ng an accr edi t ed cour se of  
i nst r uct i on l eadi ng t o t he acqui s i t i on of  a hi gh 
school  di pl oma or  i t s equi val ent ,  det er mi ned i n 
accor dance wi t h s.  767. 25.  

 ( d)  A det er mi nat i on as t o whi ch par ent ,  i f  
el i gi bl e,  shal l  have t he r i ght  t o c l ai m t he chi l d as 
an exempt i on f or  f eder al  t ax pur poses under  26 USC 151 
( c) ( 1) ( B) ,  or  as an exempt i on f or  st at e t ax pur poses 
under  s.  71. 07( 8) ( b) .  

 ( e)  An or der  r equi r i ng t he f at her  t o pay or  
cont r i but e t o t he r easonabl e expenses of  t he mot her ' s  
pr egnancy and t he chi l d' s bi r t h,  based on t he f at her ' s 
abi l i t y  t o pay or  cont r i but e t o t hose expenses.   

 ( f )  An or der  r equi r i ng ei t her  or  bot h par t i es t o 
pay or  cont r i but e t o t he cost s of  t he guar di an ad 
l i t em f ees,  genet i c t est s as pr ovi ded i n s.  767. 48( 5)  
and ot her  cost s.  



No.  2005AP77   

 

8 
 

deal s wi t h t he cont ent s of  a j udgment  or  or der  of  pat er ni t y.   

I d.  

¶17 The cour t  di sagr eed wi t h Al i c i a' s ar gument  t hat  Wi s.  

St at .  § 757. 51( 3)  r equi r es ever y pat er ni t y j udgment  or  or der  t o 

cont ai n al l  of  t he i t ems l i s t ed i n t hat  sect i on and t hat ,  

t her ef or e,  t he l egi s l at ur e i nt ended t hat  " chi l d"  r equi r es a l i ve 

bi r t h.   I d.   The cour t  of  appeal s not ed t hat ,  i n cases wher e a 

chi l d i s bor n al i ve,  but  l at er  di es,  t he pr ovi s i ons of  

§ 757. 51( 3)  t hat  cont empl at e deci s i ons r egar di ng a l i ve chi l d 

ar e i nappl i cabl e,  j ust  as t hey ar e i nappl i cabl e i n t he case of  a 

st i l l bi r t h.   The cour t  al so r easoned t hat ,  even i n t he case of  a 

l i ve chi l d,  some of  t he or der s l i s t ed i n § 757. 51( 3)  may not  be 

necessar y.   I d.  

¶18 Af t er  concl udi ng t hat  Wi s.  St at .  § 767. 45( 1)  was 

ambi guous,  t he cour t  of  appeal s t hen l ooked t o t he l egi s l at i ve 

hi st or y of  t he pat er ni t y st at ut e,  §§ 767. 45- 767. 62,  and not ed 

i t s pol i c i es and pur poses.   The or i gi nal  pr edecessor  t o t oday' s  

pat er ni t y st at ut e was Wi s.  St at .  Chapt er  31 ( 1849) ,  whi ch ser ved 

t he pur pose of  al l owi ng t he t own i n whi ch a chi l d was bor n t o an 

unmar r i ed mot her  t o obt ai n money f r om t he f at her  f or  t he chi l d' s 

                                                                                                                                                             
 ( g)  An or der  r equi r i ng ei t her  par t y t o pay or  
cont r i but e t o t he at t or ney f ees of  t he ot her  par t y.  

Sect i on 767. 51( 3)  was r enumber ed as Wi s.  St at .  § 767. 89 and 
amended,  by 2004 Wi s.  Act  443,  § 218 ( ef f ect i ve Januar y 1,  
2007) .    
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suppor t  and expenses. 7  I d. ,  ¶15.   The cour t  of  appeal s not ed 

t hat  subsequent  changes t o t he st at ut e pr ovi ded t hat  a pat er ni t y 

act i on,  pr evi ousl y r ef er r ed t o as an i l l egi t i macy act i on or  

pr osecut i on f or  bast ar dy,  coul d be br ought  onl y by t he di st r i ct  

at t or ney. 8  I d. ,  ¶16.    

¶19 I n 1963,  t he l egi s l at ur e adopt ed 

Wi s.  St at .  § 52. 21( 2) , 9 whi ch aut hor i zed t he cour t  i n a pat er ni t y 

act i on t o make or der s f or  t he car e,  cust ody,  suppor t ,  and 

mai nt enance of  a chi l d.   I d.   Then,  wi t h t he enact ment  of  § 25,  

Chapt er  352,  Laws of  1979,  t he l egi s l at ur e l i s t ed t he chi l d,  t he 

mot her ,  or  a man pr esumed or  al l eged t o be t he f at her  as per sons 

aut hor i zed t o br i ng a pat er ni t y act i on.   See 

Wi s.  St at .  § 767. 45( 1) ( 1981- 82) .   The enact ment  of  Chapt er  352,  

Laws of  1979 made or der s i n pat er ni t y act i ons s i mi l ar  t o or der s 

i n di vor ce act i ons f or  t he car e,  cust ody,  and suppor t  of  

chi l dr en.   The cour t  of  appeal s not ed t hat  t he pat er ni t y st at ut e 

at  t hat  t i me was pl aced wi t hi n Wi s.  St at .  Chapt er  767 ( 1981- 82) ,  

ent i t l ed " Act i ons Af f ect i ng t he Fami l y. "   Shannon E. T. ,  2006 WI  

App 104,  ¶18.    

¶20 The cour t  of  appeal s not ed t hat  mat er i al  i n t he 

l egi s l at i ve r ecor d shows t hat  t he changes br ought  about  by 

Chapt er  352,  Laws of  1979 wer e i nt ended t o ensur e t hat  chi l dr en 

                                                 
7 See Wi s.  St at .  ch.  31,  §§ 3, 7, 13 ( 1849) .   

8 See Wi s.  St at .  ch.  166 ( 1929) .  

9 Wi sconsi n St at .  § 52. 21( 2)  was cr eat ed by § 2,  ch.  426,  
Laws of  1963.  
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of  unmar r i ed par ent s wer e gi ven t he same t r eat ment  as chi l dr en 

of  mar r i ed par ent s who wer e no l onger  l i v i ng t oget her  or  who 

wer e di vor ced.   I d.    

¶21 Wi sconsi n St at .  § 767. 45( 1) ( 1985- 86)  was amended by 

1987 Wi s.  Act  413,  § 68,  t o st at e t hat  t he per sons l i s t ed 

t her ei n wer e aut hor i zed t o br i ng a pat er ni t y " mot i on"  as wel l  as 

an " act i on. "   The i nt r oduct or y not e t o t hat  Act  st at ed t hat  i t  

i s  " i n t he i nt er est  of  each chi l d t o i dent i f y t he chi l d' s f at her  

f or  r easons i ncl udi ng medi cal  i nf or mat i on and f i nanci al  suppor t  

 .  .  .  i t  i s  t he pol i cy of  t hi s  st at e t o pr omot e t he i nt er est  of  

chi l dr en i n knowi ng t he i dent i t y of  bot h par ent s. "  1987 Wi s.  Act  

413,  § 1.  

¶22 The cour t  of  appeal s not ed t hat  

Wi s.  St at .  § 767. 45( 1) ( 1991- 92)  was agai n amended by 1993 Wi s.  

Act  481,  § 127,  at  whi ch poi nt  t he l anguage " i ncl udi ng an act i on 

or  mot i on f or  decl ar at or y j udgment "  was added.   Shannon E. T. ,  

2006 WI  App 104,  ¶20.   The same act  al so made a number  of  

changes t o ot her  st at ut es t hat  wer e i nt ended t o i mpr ove chi l d 

suppor t  col l ect i on. 10     

¶23 Fr om t he l egi s l at i ve hi st or y of  t he pat er ni t y st at ut e,  

t he cour t  of  appeal s det er mi ned t hat  t he st at ut e ser ved a number  

of  pol i c i es and pur poses.   Those pol i c i es and pur poses i ncl ude:  

ensur i ng t hat  mot her s and ot her  ent i t i es who i ncur  expenses 

r el at ed t o pr egnancy,  bi r t h,  and chi l dcar e have a pr ocedur e t o 

                                                 
10 See Fi scal  Est i mat e of  May 11,  1994,  on Chi l d Suppor t  

Enf or cement ,  pr epar ed by DHSS,  1994 Spec.  Sess.  S. B.  2,  l ocat ed 
i n t he dr af t i ng r ecor ds f or  1993 Wi s.  Act  481,  par t  1,  LRB- 6036.  
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det er mi ne pat er ni t y,  so t hat  t he f at her  cont r i but es t o t hose 

expenses;  ensur i ng t hat  unmar r i ed f at her s have a pr ocedur e f or  

est abl i shi ng pat er ni t y,  so t hat  t hey can par t i c i pat e i n t he 

chi l d' s par ent i ng;  gi v i ng cour t s t he same aut hor i t y as t o or der s 

r egar di ng t he car e of  chi l dr en i n t hei r  best  i nt er est  as cour t s 

have i n ot her  act i ons af f ect i ng t he f ami l y;  and pr ovi di ng 

pr ocedur es,  so t hat  a chi l d of  unmar r i ed par ent s can det er mi ne 

who hi s or  her  f at her  i s and obt ai n any r el at ed benef i t s.   I d. ,  

¶21.  

¶24 Based on i t s anal ysi s of  t he pat er ni t y st at ut e and i t s 

l egi s l at i ve hi st or y,  t he cour t  of  appeal s hel d t hat  t he 

l egi s l at ur e di d not  i nt end t hat  a man shoul d be abl e t o br i ng a 

pat er ni t y act i on under  Wi s.  St at .  Chapt er  767 sol el y t o 

det er mi ne pat er ni t y,  f or  t he pur pose of  br i ngi ng anot her  act i on,  

such as t he wr ongf ul  deat h act i on i n t he pr esent  case.   I d.    

¶25 The cour t  of  appeal s asked f or  suppl ement al  br i ef s 

addr essi ng t he quest i on of  how,  i f  at  al l ,  Wi s.  St at .  § 885. 23 

r el at ed t o t he i ssue of  whet her  Shannon may obt ai n a 

det er mi nat i on of  pat er ni t y,  i n or der  t o pur sue a wr ongf ul  deat h 

act i on.   Wi sconsi n St at .  § 885. 23 pr ovi des:  

Genet i c t est s i n c i v i l  act i ons.   Whenever  i t  i s  
r el evant  i n a c i v i l  act i on t o det er mi ne t he par ent age 
or  i dent i t y of  any chi l d,  per son or  cor pse,  t he cour t ,  
by or der ,  shal l  di r ect  any par t y t o t he act i on and any 
per son i nvol ved i n t he cont r over sy t o submi t  t o one or  
mor e genet i c t est s as pr ovi ded i n s.  767. 48. 11  The 

                                                 
11Wi sconsi n St at .  § 767. 48 was r enumber ed as 

Wi s.  St at .  § 767. 84 pur suant  t o 2005 Wi s.  Act  443,  §§ 210- 212C,  
249,  250 ( ef f ect i ve Januar y 1,  2007) .   
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r esul t s of  t he t est s shal l  be r ecei vabl e as ev i dence 
i n any case wher e excl usi on f r om par ent age i s 
est abl i shed or  wher e a pr obabi l i t y  of  par ent age i s 
shown t o exi st .   Whenever  t he cour t  or der s t he genet i c 
t est s and one of  t he par t i es r ef uses t o submi t  t o t he 
t est s t hat  f act  shal l  be di scl osed upon t r i al .  

( Foot not e added. )  

¶26 Shannon t ook t he posi t i on t hat ,  al t hough he mi ght  have 

t he r i ght  t o br i ng an act i on pur suant  t o Wi s.  St at .  § 885. 23 t o 

det er mi ne hi s par ent age i n t he wr ongf ul  deat h act i on,  he al so 

has a r i ght  t o br i ng a pat er ni t y act i on under  

Wi s.  St at .  § 767. 45( 1) .   Al i c i a ar gued t hat  § 885. 23 i s 

i r r el evant  t o t he i ssue of  whet her  Shannon may br i ng an act i on 

t o det er mi ne t he par ent age of  t he st i l l bor n.   The cour t  of  

appeal s st at ed t hat  i t  v i ewed § 885. 23 as r el at ed t o §§ 767. 45-

767. 62,  and di sagr eed wi t h Al i c i a' s asser t i on t hat  § 885. 23 i s  

i r r el evant  t o t he pr esent  case.   Shannon E. T. ,  2006 WI  App 104,  

¶10.   Fr om t he pl ai n l anguage of  § 885. 23,  t he cour t  of  appeal s 

concl uded t hat  a pat er ni t y act i on under  Wi s.  St at .  Chapt er  767 

i s not  t he onl y  act i on i n whi ch a det er mi nat i on of  pat er ni t y may 

be made.   I d. ,  ¶22.  

¶27 The cour t  of  appeal s const r ued Wi s.  St at .  § 885. 23 t o 

mean t hat  t he l egi s l at ur e di d not  i nt end t hat  a separ at e act i on 

be i ni t i at ed sol el y f or  t he pur pose of  det er mi ni ng pat er ni t y,  

when pat er ni t y or  par ent age i s r el evant  i n anot her  act i on.   I d.   

The cour t  of  appeal s t hen exami ned t he l egi s l at i ve hi st or y of  

§ 885. 23.   I d. ,  ¶23.    

¶28 The cour t  of  appeal s st at ed t hat  pr ocedur es f or  

det er mi ni ng pat er ni t y wi t hi n a c i v i l  act i on,  when pat er ni t y i s  
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r el evant  t o t hat  act i on,  have exi st ed si nce 1935.   I d.   I n 1935,  

t he l egi s l at ur e enact ed § 1,  Chapt er  351,  Laws of  1935,  t he 

pr edecessor  t o Wi s.  St at .  § 885. 23.   I d.   The cour t  not ed t hat  

when t he l egi s l at ur e enact ed § 25,  Chapt er  32,  Laws of  1979,  i t  

expanded t he l i s t  of  per sons el i gi bl e t o br i ng a pat er ni t y 

act i on pur suant  t o Wi s.  St at .  Chapt er  767 ( 1981- 82) .   I d.   The 

cour t  r easoned t hat ,  because pr ocedur es f or  det er mi ni ng 

par ent age wi t hi n a c i v i l  act i on exi st ed pr i or  t o t he enact ment  

of  § 25,  Chapt er  32,  Laws of  1979,  t her e i s no r eason t o t hi nk 

t hat  t he l egi s l at ur e i nt ended t hat  Chapt er  767 be t he vehi c l e 

f or  br i ngi ng a separ at e pat er ni t y act i on,  i n t hose si t uat i ons 

wher e par ent age i s a r el evant  i ssue i n a c i v i l  act i on.   I d.  

¶29 The cour t  of  appeal s,  t her ef or e,  hel d t hat  

Wi s.  St at .  § 767. 45( 1)  does not  per mi t  a man such as Shannon,  

who i s al l egi ng he i s t he f at her ,  t o br i ng a pat er ni t y act i on 

f or  t he sol e pur pose of  est abl i shi ng t he pat er ni t y of  a 

st i l l bor n,  so t hat  he may t hen br i ng an act i on f or  t he 

st i l l bor n' s wr ongf ul  deat h.   I d. ,  ¶24.   The cour t  of  appeal s 

t hus af f i r med t he deci s i on of  t he Monr oe Count y Ci r cui t  Cour t .    

¶30 Shannon pr oceeded t o f i l e a pet i t i on f or  r evi ew wi t h 

t hi s cour t ,  whi ch we gr ant ed.  

I I  

¶31 Whet her  a compl ai nt  st at es a c l ai m upon whi ch r el i ef  

may be gr ant ed i s a quest i on of  l aw t hat  we det er mi ne 

i ndependent l y,  but  wi t h t he benef i t  of  t he anal yses of  t he 

c i r cui t  cour t  and t he cour t  of  appeal s.   Scot t  v.  Saver s Pr op.  & 

Cas.  I ns.  Co. ,  2003 WI  60,  ¶6,  262 Wi s.  2d 127,  663 N. W. 2d 715.   
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On a mot i on t o di smi ss,  we t ake as t r ue t he al l egat i ons i n t he 

compl ai nt  and al l  r easonabl e i nf er ences f r om t hose al l egat i ons.   

I d. ,  ¶5.   St at ut or y i nt er pr et at i on pr esent s an i ssue of  l aw,  

whi ch t hi s cour t  r evi ews de novo.   Maci ol ek v.  MERS,  2006 WI  10,  

¶10,  288 Wi s.  2d 62,  709 N. W. 2d 360.        

¶32 The pat er ni t y of  a chi l d i s a f act ual  i ssue f or  t he 

t r i er  of  f act ,  such as a j ur y.   I n r e C. A. K. ,  159 Wi s.  2d 224,  

228,  464 N. W. 2d 59 ( Ct .  App.  1990) .   See al so Suckow v.  St at e,  

122 Wi s.  156,  99 N. W. 2d 440 ( 1904) .  

I I I  

¶33 Consi der i ng j udi c i al  economy,  i t  makes sense t hat  a 

det er mi nat i on of  par ent age under  Wi s.  St at .  § 885. 23,  f or  t he 

pur pose of  pur sui ng a wr ongf ul  deat h act i on on behal f  of  a 

st i l l bor n,  shoul d be br ought  i n t he cour t  wher e t he wr ongf ul  

deat h act i on i s pendi ng.   When bot h t he wr ongf ul  deat h act i on 

and t he det er mi nat i on of  par ent age ar e br ought  i n t he same 

cour t ,  t he par t i es ar e mor e l i kel y t o obt ai n a swi f t  r esol ut i on 

of  t he i ssues.    

¶34 Wi sconsi n l aw cl ear l y pr ovi des f or  a c l ai m under  

Wi s.  St at .  § 895. 03 f or  t he wr ongf ul  deat h of  a v i abl e f et us 

t hat  was st i l l bor n.   Thi s cour t  hel d i n Kwat er ski ,  34 Wi s.  2d at  

22,  t hat  a v i abl e f et us who r ecei ves i nj ur y t hat  r esul t s i n 

st i l l bi r t h i s a " per son"  wi t hi n t he meani ng of  t hat  t er m i n t he 

wr ongf ul  deat h st at ut e,  Wi s.  St at .  § 895. 03 ( 1965) ,  so as t o 

gi ve r i se t o a wr ongf ul  deat h act i on by t he par ent s of  t he 

v i abl e f et us t hat  was st i l l bor n.   Fur t her mor e,  

Wi s.  St at .  §§ 895. 01( 1)  and ( 1) ( a) ,  whi ch descr i be what  causes 
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of  act i on sur vi ve,  st at e t hat  " [ i ] n addi t i on t o t he causes of  

act i on t hat  sur vi ve at  common l aw, "  sever al  ot her  causes of  

act i on sur vi ve,  i ncl udi ng " [ c] auses of  act i on t o det er mi ne 

pat er ni t y. "  

¶35 I t  i s  wel l - est abl i shed under  Wi sconsi n l aw,  s i nce 

Kwat er ski , 12 t hat  a par ent  may br i ng a wr ongf ul  deat h act i on on 

behal f  of  a v i abl e f et us t hat  was st i l l bor n.    A det er mi nat i on 

of  par ent age must  be per mi t t ed,  wher e i t  i s  needed i n or der  t o 

pr oceed wi t h t he wr ongf ul  deat h act i on.   Ot her wi se,  t he r i ght  t o 

br i ng such a c l ai m woul d,  of t en,  be r ender ed meani ngl ess.   

However ,  t he cour t  of  appeal s cor r ect l y concl uded t hat  

Wi s.  St at .  § 767. 45( 1)  shoul d not  be used under  t he 

c i r cumst ances set  f or t h her ei n t o obt ai n a det er mi nat i on of  

pat er ni t y or  par ent age,  i n or der  t o pr oceed wi t h a wr ongf ul  

deat h act i on.  

¶36 Shannon ar gues t hat  he shoul d be per mi t t ed t o 

est abl i sh pat er ni t y under  Wi s.  St at .  §§ 885. 23 or  767. 45( 1) .   

Bot h t he c i r cui t  cour t  and t he cour t  of  appeal s hel d t hat ,  under  

                                                 
12 I n Kwat er ski  v.  St at e Far m Mut ual  Aut omobi l e I ns.  Co. ,  34 

Wi s.  2d 14,  15,  22,  148 N. W. 2d 107 ( 1967) ,  we hel d t hat  
Wi s.  St at .  Chapt er  895 ( 1967- 68)  appl i ed t o a v i abl e f et us t hat  
was st i l l bor n;  t her ef or e,  we do not  f i nd i t  s i gni f i cant  t hat  
Wi s.  St at .  § 895. 01( 1) ( a)  uses t he wor d " pat er ni t y, "  r at her  t han 
t he wor d " par ent age, "  as used i n Wi s.  St at .  § 885. 23.  

The di ssent ' s c l ai m t hat  our  dec i s i on r epr esent s  " a r et r eat  
f r om t he cl ear  deci s i on i n Kwat er ski "  ( Di ssent ,  ¶55) ,  and t hat  
i t  cr eat es " appr ehensi on about  t he f ut ur e of  Kwat er ski "  
( Di ssent ,  ¶64)  f l i es i n t he f ace of  any f ai r  r eadi ng of  our  
opi ni on.   Not  onl y do we ci t e Kwat er ski  r epeat edl y,  but  we 
cl ear l y r el y on t hat  case i n r eachi ng our  hol di ng i n t he case 
bef or e us.  
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t he c i r cumst ances set  f or t h,  Shannon coul d not  br i ng a pat er ni t y 

act i on pur suant  t o § 767. 45( 1) .   We agr ee.   As t he cour t  of  

appeal s not ed,  t he pol i c i es and pur poses behi nd t he pat er ni t y 

pr ovi s i ons i n §§ 767. 45- 767. 62 r el at e t o t he car e and suppor t  of  

a mot her  dur i ng pr egnancy and t he bi r t h,  car e,  and cust ody of  a 

chi l d.   See,  e. g. ,  Wi s.  St at .  §§ 767. 46( 2) ,  767. 463,  767. 51( 3) .   

Shannon E. T. ,  2006 WI  App 104,  ¶21.   None of  t he pol i c i es and 

pur poses cont empl at e a par ent ' s  r i ght  t o br i ng a pat er ni t y 

act i on f or  t he sol e pur pose of  t hen br i ngi ng a separ at e wr ongf ul  

deat h act i on.   I d.   

¶37 We ar e sat i sf i ed t hat  Wi s.  St at .  § 885. 23 i s t he 

pr oper  st at ut e under  whi ch Shannon may pr oceed t o at t empt  t o 

obt ai n a det er mi nat i on of  hi s par ent age,  f or  t he pur pose of  

cont i nui ng wi t h hi s wr ongf ul  deat h act i on.   I n i t s deci s i on,  t he 

Monr oe Count y Ci r cui t  Cour t  di d not  addr ess § 885. 23.   We agr ee 

wi t h t he cour t  of  appeal s,  however ,  t hat  § 885. 23 i s not  

i r r el evant  under  t hese ci r cumst ances.  

¶38 Al t hough Wi s.  St at .  § 885. 23 uses t he wor d " par ent age"  

r at her  t han pat er ni t y,  our  case l aw i ndi cat es t hat  t he t wo wor ds 

ar e used i nt er changeabl y.   See,  e. g. ,  I n r e R. W. L. ,  116 Wi s.  2d 

150,  160,  341 N. W. 2d 682 ( 1984)  ( " Pat er ni t y pr oceedi ngs wer e 

desi gned t o enabl e t he chi l d t o est abl i sh par ent age and t o 

pr ot ect  t he chi l d' s f i nanci al  wel l - bei ng. " ) ;  I n r e J. M. K. ,  160 

Wi s.  2d 429,  431,  465 N. W. 2d 833 ( Ct .  App.  1991)  ( " Because t wo 

di f f er ent  set s of  bl ood t est s wi t h conf l i c t i ng st at i st i cal  

r esul t s as t o t he pr obabi l i t y  of  par ent age wer e pr esent ed at  
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t r i al ,  we hol d t hat  t he .  .  .  pr esumpt i on of  pat er ni t y i s 

i nappl i cabl e .  .  .  . " ) .  

¶39 On poi nt s wher e st at ut or y l anguage i s pl ai n,  we appl y 

t he st at ut or y l anguage wi t hout  r esor t i ng t o ext r i nsi c mat er i al s  

t o det er mi ne l egi s l at i ve i nt ent .   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t ,  2004 WI  58,  ¶¶45- 46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

The l anguage of  Wi s.  St at .  § 885. 23 pl ai nl y st at es t hat  a cour t  

may or der  genet i c t est s " [ w] henever  i t  i s  r el evant  i n a c i v i l  

act i on t o det er mi ne t he par ent age or  i dent i t y of  any chi l d,  

per son or  cor pse.  .  .  . "   A det er mi nat i on of  par ent age i s 

r el evant  i n Shannon' s c i v i l  act i on f or  t he wr ongf ul  deat h of  

C. A. V. M.   We,  t her ef or e,  hol d t hat  t he pr oper  vehi c l e f or  

det er mi ni ng par ent age,  under  t he f act s and ci r cumst ances her ei n,  

i s  § 885. 23,  whi ch al l ows f or  a det er mi nat i on of  Shannon' s 

par ent age of  C. A. V. M.  wi t hi n t he pendi ng wr ongf ul  deat h act i on.  

¶40 Det er mi nat i on of  par ent age i s a f act ual  i ssue.   I n r e 

C. A. K. ,  159 Wi s.  2d at  228.   Genet i c t est i ng i s not  t he sol e 

t ype of  evi dence avai l abl e f or  det er mi nat i on of  par ent age.   

Wi sconsi n St at .  § 767. 87 ( 2005- 06) ,  as cr eat ed by 2005 Wi s.  Act  

443,  §§ 207,  258 ( ef f ect i ve Januar y 1,  2007) ,  l i s t s genet i c t est  

r esul t s under  Wi s.  St at .  § 885. 23 as one of  sever al  di f f er ent  

t ypes of  evi dence t hat  may be pr esent ed i n a hear i ng on 

pat er ni t y.   Sect i on 767. 87 st at es:  

( 1)  Gener al l y.   Evi dence r el at i ng t o pat er ni t y,  
whet her  gi ven at  t he t r i al  or  t he pr et r i al  hear i ng,  
may i ncl ude,  but  i s not  l i mi t ed t o:  

( a)  Evi dence of  sexual  i nt er cour se bet ween t he mot her  
and al l eged f at her  at  any possi bl e t i me of  concept i on 



No.  2005AP77   

 

18 
 

or  evi dence of  a r el at i onshi p bet ween t he mot her  and 
al l eged f at her  at  any t i me.  

( b)  An exper t ' s  opi ni on concer ni ng t he st at i st i cal  
pr obabi l i t y  of  t he al l eged f at her ' s pat er ni t y based 
upon t he dur at i on of  t he mot her ' s pr egnancy.  

( c)  Genet i c t est  r esul t s under  s.  49. 225,  767. 84,  or  
885. 23.  

( cm)  Genet i c t est  r esul t s under  s.  48. 299( 6) ( e)  or  
938. 299( 6) ( e) .  

( d)  The st at i st i cal  pr obabi l i t y  of  t he al l eged 
f at her ' s pat er ni t y based upon t he genet i c t est s.  

( e)  Medi cal ,  sci ent i f i c  or  genet i c evi dence r el at i ng 
t o t he al l eged f at her ' s pat er ni t y of  t he chi l d based 
on t est s per f or med by exper t s.  

( f )  Al l  ot her  evi dence r el evant  t o t he i ssue of  
pat er ni t y of  t he chi l d,  except  as pr ovi ded i n subs.  
( 2) ,  ( 2m)  and ( 3) .  

¶41 I n t he pr esent  case,  genet i c t est i ng may not  be 

pr act i cal  or  possi bl e.   A j ur y ( or  t he cour t  as f i nder  of  f act )  

may,  t her ef or e,  need t o consi der  ot her  evi dence i n or der  t o make 

a det er mi nat i on of  par ent age i n accor d wi t h Wi s.  St at .  § 885. 23.   

Shannon' s Pet i t i on f or  Pat er ni t y Det er mi nat i on al l eged sever al  

f act s t hat  appear  t o be r el evant  t o det er mi ni ng whet her  he i s 

t he f at her  of  C. A. V. M.   Shannon al l eged t hat  he had sexual  

r el at i ons wi t h Al i c i a r esul t i ng i n t he pr egnancy,  t hat  he 

r esi ded wi t h Al i c i a dur i ng per i ods of  t i me dur i ng her  pr egnancy,  

t hat  he assi st ed wi t h Al i c i a' s pr enat al  car e,  t hat  Al i c i a has 

never  di sput ed t hat  Shannon i s t he f at her  of  C. A. V. M. ,  and t hat  

C. A. V. M. ' s bi r t h announcement  l i s t s Shannon as t he f at her .   

Wi sconsi n St at .  § 767. 87 makes i t  c l ear  t hat  genet i c t est i ng 

under  § 885. 23 i s onl y one of  sever al  t ypes of  evi dence t hat  may 

https://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1000260&DocName=WIST938%2E299&FindType=L&ReferencePositionType=T&ReferencePosition=SP%3B0cf800006f924&AP=&fn=_top&rs=WLW6.11&mt=Wisconsin&vr=2.0&sv=Full
https://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1000260&DocName=WIST48%2E299&FindType=L&ReferencePositionType=T&ReferencePosition=SP%3B0cf800006f924&AP=&fn=_top&rs=WLW6.11&mt=Wisconsin&vr=2.0&sv=Full
https://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1000260&DocName=WIST885%2E23&FindType=L&AP=&fn=_top&rs=WLW6.11&mt=Wisconsin&vr=2.0&sv=Full
https://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1000260&DocName=WIST767%2E84&FindType=L&AP=&fn=_top&rs=WLW6.11&mt=Wisconsin&vr=2.0&sv=Full
https://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1000260&DocName=WIST49%2E225&FindType=L&AP=&fn=_top&rs=WLW6.11&mt=Wisconsin&vr=2.0&sv=Full
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be pr esent ed i n a hear i ng on pat er ni t y.   The f act s al l eged i n 

Shannon' s Pet i t i on f or  Pat er ni t y Det er mi nat i on,  and ot her  f act s  

as wel l ,  may be r el evant ,  i f  admi ssi bl e,  t o a det er mi nat i on of  

par ent age i n t hi s case.    Sect i on 885. 23 i s t he pr oper  vehi c l e 

f or  such a det er mi nat i on.   The det er mi nat i on of  par ent age i n 

r el at i on t o Shannon' s wr ongf ul  deat h act i on under  § 885. 23 

pr oper l y bel ongs i n t he Wood Count y Ci r cui t  Cour t ,  wher e t he 

wr ongf ul  deat h act i on i s pendi ng.  

I V 

¶42 I n t he pet i t i on f or  r evi ew,  we ar e asked t o answer  t he 

quest i on of  whet her  Shannon,  as an unmar r i ed man al l egi ng 

hi msel f  t o be t he f at her  of  a s t i l l bor n,  may br i ng a pat er ni t y  

act i on under  Wi s.  St at .  § 767. 45( 1)  t o est abl i sh pat er ni t y f or  

pur poses of  br i ngi ng a c l ai m f or  t he wr ongf ul  deat h of  a v i abl e 

f et us t hat  was st i l l bor n.   We answer  t hi s quest i on i n t he 

negat i ve.   However ,  we hol d t hat ,  under  such ci r cumst ances,  

Shannon,  who i s al l egi ng t hat  he i s t he f at her ,  may br i ng a 

mot i on under  Wi s.  St at .  § 885. 23 t o det er mi ne hi s par ent age i n 

t he pendi ng wr ongf ul  deat h act i on.    

¶43 The deci s i on of  t he cour t  of  appeal s i s af f i r med,  but  

on t he gr ounds set  f or t h her ei n.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.   
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¶44 DAVI D T.  PROSSER,  J.    (dissenting).  Shannon E. T.  

seeks t o est abl i sh hi s pat er ni t y of  a st i l l bor n chi l d i n or der  

t o br i ng an act i on f or  t he al l eged wr ongf ul  deat h of  t he chi l d.   

Thi s cour t  per mi t s Shannon t o use Wi s.  St at .  § 885. 23 t o suppor t  

hi s c l ai m,  but  i t  pr ecl udes hi m f r om usi ng Wi s.  St at .  § 767. 45 

f or  t hi s pur pose.  

¶45 I  agr ee wi t h t he cour t ' s  deci s i on t o per mi t  Shannon t o 

est abl i sh pat er ni t y,  but  I  di sagr ee wi t h t he cour t ' s  anal ysi s 

and i t s af f i r mance of  t he cour t  of  appeal s.  

I  

¶46 Wi sconsi n St at .  §§ 895. 03 and 895. 04 pr ovi de f or  

wr ongf ul  deat h act i ons i n Wi sconsi n.   I n 1967 t hi s cour t  

i nt er pr et ed Wi s.  St at .  § 331. 03 ( 1963)  ( now § 895. 03)  t o 

det er mi ne t hat  a " v i abl e unbor n chi l d,  whose l at er  st i l l bi r t h"  

was caused by a wr ongf ul  act ,  was a " per son"  wi t hi n t he meani ng 

of  t he st at ut e,  so as t o gi ve r i se t o a wr ongf ul  deat h act i on 

" by t he par ent s of  t he st i l l bor n i nf ant . "   Kwat er ski  v.  St at e 

Far m Mut .  Aut o.  I ns.  Co. ,  34 Wi s.  2d 14,  15,  148 N. W. 2d 107 

( 1967) .  

¶47 I n Kwat er ski ,  t he unbor n chi l d' s par ent s wer e mar r i ed.   

I d.  at  15.   As a r esul t ,  t he el i gi bi l i t y  of  t he t wo par ent s t o 

make a wr ongf ul  deat h c l ai m was not  at  i ssue.   But  i f  t he 

par ent s had not  been mar r i ed,  some par t y mi ght  have chal l enged 

t he el i gi bi l i t y  or  st andi ng of  t he al l eged f at her ,  and a 

det er mi nat i on of  t he man' s pat er ni t y woul d have been necessar y 

as par t  of  t he wr ongf ul  deat h sui t .    
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¶48 I n t he pr esent  case,  t he cour t  per mi t s Shannon t o 

use Wi s.  St at .  § 885. 23 t o suppor t  hi s c l ai m ( " [ W] e hol d t hat ,  

under  such ci r cumst ances,  Shannon .  .  .  may br i ng a mot i on under  

Wi s.  St at .  § 885. 23 t o det er mi ne hi s par ent age i n t he pendi ng 

wr ongf ul  deat h act i on. " )   Maj or i t y op. ,  ¶4.  

¶49 Thi s deci s i on i s suspect .   Wi sconsi n St at .  § 885. 23 

aut hor i zes genet i c t est s i n a c i v i l  act i on ( l i ke a wr ongf ul  

deat h or  pr obat e act i on)  t o det er mi ne t he par ent age or  i dent i t y 

of  " any chi l d,  per son or  cor pse, "  whenever  such evi dence i s 

r el evant . 1  Thi s st at ut e gr ant s a par t y t he r i ght  t o obt ai n a 

genet i c t est ,  gover ns admi ssi bi l i t y  of  t he t est  r esul t s,  and 

st at es t he consequence of  a par t y ' s r ef usal  t o submi t  t o a t est .   

By i t s t er ms,  however ,  § 885. 23 does not  hel p a par t y who i s not  

seeki ng t o obt ai n a genet i c t est ,  whi ch i s l i kel y t o be t he 

si t uat i on her e.  

¶50 Not hi ng i n § 885. 23 pr ovi des an i ndependent  basi s f or  

a par t y t o est abl i sh pat er ni t y.   The sect i on speaks of  genet i c 

t est s as evi dence i n an al r eady i ni t i at ed ci v i l  act i on i n whi ch 

                                                 
1 Wi sconsi n St at .  § 885. 23 r eads:  

Genet i c t est s i n c i v i l  act i ons.  Whenever  i t  i s 
r el evant  i n a c i v i l  act i on t o det er mi ne t he par ent age 
or  i dent i t y of  any chi l d,  per son or  cor pse,  t he cour t ,  
by or der ,  shal l  di r ect  any par t y t o t he act i on and any 
per son i nvol ved i n t he cont r over sy t o submi t  t o one or  
mor e genet i c t est s as pr ovi ded i n s.  767. 84.  The 
r esul t s of  t he t est s shal l  be r ecei vabl e as ev i dence 
i n any case wher e excl usi on f r om par ent age i s 
est abl i shed or  wher e a pr obabi l i t y  of  par ent age i s 
shown t o exi st .  Whenever  t he cour t  or der s t he genet i c 
t est s and one of  t he par t i es r ef uses t o submi t  t o t he 
t est s t hat  f act  shal l  be di scl osed upon t r i al .  
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par ent age i s an i ssue.   I t  does not  suggest  t hat  par ent age may 

not  be est abl i shed by t est i mony or  ot her  evi dence——i n t he 

absence of  a genet i c t est ——but  t he sect i on does not  i t sel f  

aut hor i ze a par t y t o i ni t i at e a pr oceedi ng t o pr ove pat er ni t y or  

t o pr esent  ot her  k i nds of  evi dence t o pr ove pat er ni t y.   I n sum,  

t he maj or i t y ' s r el i ance on § 885. 23 as t he st at ut or y basi s f or  a 

par t y t o est abl i sh pat er ni t y i s shaky at  best .  

I I  

¶51 I f  t he cour t  wer e det er mi ned t o bar  r ecover y by an 

unmar r i ed f at her  f or  t he wr ongf ul  deat h of  an unbor n chi l d,  I  

coul d under st and a st r at egy i n whi ch t he cour t  woul d excl ude 

ever y possi bl e means f or  t he f at her  t o est abl i sh pat er ni t y.   But  

t hat  does not  appear  t o be t he goal  of  t he maj or i t y opi ni on.   

Thus,  i t  i s  har d t o f at hom why t he cour t  spends many pages 

t r y i ng t o show t hat  a man " al l egi ng hi msel f  t o be t he f at her  of  

t he chi l d"  cannot  br i ng a mot i on under  § 767. 45( 1)  " f or  t he 

pur pose of  det er mi ni ng t he pat er ni t y of  t he chi l d. "   

Wi s.  St at .  § 767. 45( 1)  ( 2003- 04) .   The l anguage i n § 767. 45( 1)  

i s c l ear l y br oad enough t o cover  t he f act s of  t he case. 2 
                                                 

2 Wi sconsi n St at .  § 767. 45( 1)  pr ovi des i n r el evant  par t :  

 The f ol l owi ng per sons may br i ng an act i on or  
mot i on,  i ncl udi ng an act i on or  mot i on f or  decl ar at or y 
j udgment ,  f or  t he pur pose of  det er mi ni ng t he pat er ni t y 
of  a chi l d or  f or  t he pur pose of  r ebut t i ng t he 
pr esumpt i on of  pat er ni t y under  s.  891. 405 or  
891. 41( 1) :  

 ( a)  The chi l d.  

 ( b)  The chi l d' s nat ur al  mot her .  

 ( c)  Unl ess s.  767. 62( 1)  appl i es,  a man pr esumed 
t o be t he chi l d' s f at her  under  s.  891. 405 or  
891. 41( 1) .  
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¶52 I n addi t i on,  § 767. 45( 3)  pr ovi des:  

 I f  an act i on under  t hi s sect i on i s br ought  bef or e 
t he bi r t h of  t he chi l d,  al l  pr oceedi ngs shal l  be 
st ayed unt i l  af t er  t he bi r t h,  except  t hat  ser vi ce of  
pr ocess,  ser vi ce and f i l i ng of  pl eadi ngs,  t he f i r st  
appear ance and t he t aki ng of  deposi t i ons t o pr eser ve 
t est i mony may be done bef or e t he bi r t h of  t he chi l d.  

Wi s.  St at .  § 767. 45( 3) .   Thi s subsect i on speci f i cal l y appr oves 

t he f i l i ng of  an act i on bef or e an unbor n chi l d i s bor n.   Under  

ot her  l aw,  i f  t he unbor n chi l d di es,  t he cause of  act i on t o 

det er mi ne pat er ni t y sur vi ves t he deat h.   See 

Wi s.  St at .  § 895. 01( 1) ( a) .  

¶53 Wi sconsi n St at .  § 767. 51( 3)  does,  of  cour se,  st at e 

t hat  a j udgment  or  or der  det er mi ni ng pat er ni t y  shal l  cont ai n 

cer t ai n pr ovi s i ons.   But  t her e need not  be a " j udgment  or  or der "  

of  pat er ni t y i n t he cour se of  anot her  pr oceedi ng such as a 

wr ongf ul  deat h act i on,  onl y a det er mi nat i on of  f act .  Cf .  Max T.  

v.  Car ol  O. ,  174 Wi s.  2d 352,  497 N. W. 2d 740 ( Ct .  App.  1993) .   

I n a j ur y t r i al ,  t he cour t  coul d i nst r uct  t he j ur y or  pr ovi de a 

speci al  ver di ct  wi t h t he quest i on of  par ent age answer ed by t he 

cour t .   I f  a j udgment  or  or der  wer e absol ut el y necessar y,  t he 

wor l d woul d not  end i f  t he cour t  s i mpl y st at ed i n t he j udgment  

or  or der  t hat  t he pr ovi s i ons of  § 767. 51( 3)  ar e i nappl i cabl e 

because t he chi l d was st i l l bor n.  

I I I  

                                                                                                                                                             
 ( d)  A man al l eged or  al l egi ng hi msel f  t o be t he 
f at her  of  t he chi l d.   ( Emphasi s added. )  

Wi sconsi n St at .  § 767. 45 was conver t ed by 2005 Wi s.  Act  443 
t o Wi s.  St at .  § 767. 80 as par t  of  a compr ehensi ve r evi s i on 
of  chapt er  767,  ef f ect i ve Januar y 1,  2007.  
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¶54 I nasmuch as Shannon i s gi ven per mi ssi on t o est abl i sh 

hi s " par ent age"  of  t he st i l l bor n chi l d,  i t  mi ght  appear  

f r i vol ous t o qui bbl e over  whi ch st at ut e he i s ent i t l ed t o use.   

But  t he cour t ' s  deci s i on has i mpl i cat i ons f or  t he f ut ur e.  

¶55 Fi r st ,  t hi s case appear s t o r epr esent  a r et r eat  f r om 

t he cl ear  deci s i on i n Kwat er ski .   I n 1967 t hi s cour t  sai d:  

 We r ecogni ze t hat  up t o 1949 no Amer i can 
j ur i sdi ct i on per mi t t ed wr ongf ul - deat h pr oceedi ngs f or  
a st i l l bor n i nf ant .   I n t hat  year ,  t he Mi nnesot a cour t  
f i r st  per mi t t ed such a sui t  i n Ver kennes v.  Cor ni ea[ ,  
38 N. W. 2d 838 ( Mn.  1949) ] .   Si nce t he Ver kennes 
opi ni on,  t en j ur i sdi ct i ons have expr essl y per mi t t ed 
sui t s on f act s  pr eci sel y equi val ent  t o t he case at  
bar .  

Kwat er ski ,  34 Wi s.  2d at  18. 3  The unani mous cour t  went  on t o 

asser t  t hat  t her e wer e at  l east  f our  basi c r easons t o suppor t  

r ecover y:  

 ( 1)  A v i abl e chi l d i s capabl e of  i ndependent  
exi st ence and t her ef or e shoul d be r ecogni zed as a 
separ at e ent i t y ent i t l ed t o t he pr ot ect i on of  t he l aw 
of  t or t s.   I n Puhl  [ v.  Mi l waukee Aut omobi l e I nsur ance 

                                                 
3 The cour t  c i t ed St at e v.  Sher man,  198 A. 2d 71 ( Md.  1964) ;  

Fowl er  v.  Woodwar d,  138 S. E. 2d 412 ( S. C.  1964) ;  Gor ke v.  Le 
Cl er c,  181 A. 2d 448 ( Conn.  1962) ;  Hal e v.  Mani on,  368 P. 2d 1 
( Kan.  1962) ;  St i dam v.  Ashmor e,  167 N. E. 2d 106 ( Ohi o Ct .  App.  
1959) ;  Pol i qui n v.  MacDonal d,  135 A. 2d 249 ( N. H.  1957) ;  Wor gan 
v.  Gr eggo & Fer r ar a,  I nc. ,  128 A. 2d 557 ( Del .  1956) ;  Mi t chel l  v.  
Cough,  285 S. W. 2d 901 ( Ky.  1955) ;  Rai ney v.  Hor n,  72 So. 2d 434 
( Mi ss.  1954) ;  Val ence v.  La.  Power  & Li ght  Co. ,  50 So. 2d 847 
( La.  Ct .  App.  1951) .   See Kwat er ski  v.  St at e Far m Mut .  Aut o.  
I ns.  Co. ,  34 Wi s.  2d 14,  18- 19,  148 N. W. 2d 107 ( 1967) .  

I n 1995 t he West  Vi r gi ni a Supr eme Cour t  of  Appeal s 
det er mi ned t hat  t he t er m " per son"  used i n wr ongf ul  deat h 
st at ut es encompasses a nonvi abl e unbor n chi l d.   Far l ey v.  
Sar t i n,  466 S. E. 2d 522 ( W. Va.  1995) .   The cour t  c i t ed one 
deci s i on pr i or  t o Ver kennes v.  Cor ni ea,  38 N. W. 2d 838 ( Mn.  
1949) ,  namel y,  Bonbr est  v.  Kot z,  65 F.  Supp.  138 ( D. C.  Ci r .  
1946) ,  and col l ect ed mul t i pl e addi t i onal  cases af t er  Kwat er ski .  
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Co. ,  8 Wi s.  2d 343,  99 N. W. 2d 163 ( 1959) ]  we have 
al r eady r ecogni zed t hat  an unbor n chi l d i s a separ at e 
l egal  ent i t y.  

 ( 2)  As st at ed i n Puhl ,  t he l aw r ecogni zes an 
unbor n chi l d by pr ot ect i ng i t s pr oper t y r i ght s and 
r i ght s of  i nher i t ance and al so pr ot ect s t he unbor n 
chi l d agai nst  t he cr i mes of  ot her s.  

 ( 3)  I f  no r i ght  of  act i on i s al l owed,  t her e i s a 
wr ong i nf l i c t ed f or  whi ch t her e i s no r emedy.   Denyi ng 
a r i ght  of  act i on f or  negl i gent  act s whi ch pr oduce a 
st i l l bi r t h l eads t o some ver y i ncongr uous 
r esul t s.  .  .  .   [ A] n unbor n chi l d who was badl y 
i nj ur ed by t he t or t i ous act s of  anot her ,  but  who was 
bor n al i ve,  coul d r ecover  whi l e an unbor n chi l d,  who 
was mor e sever el y i nj ur ed and di ed as t he r esul t  of  
t he t or t i ous act s of  anot her ,  coul d r ecover  not hi ng.  

 ( 4)  A f ami l y who l oses a chi l d bef or e i t  i s  bor n 
suf f er s a ver y gr i evous l oss f or  whi ch money damages 
ar e r eal l y i nadequat e.   I t  i s  onl y equi t abl e t hat  a 
f ami l y shoul d r ecei ve some compensat i on f r om a t or t -
f easor  whose negl i gence caused t he l oss of  a chi l d.  

Kwat er ski ,  34 Wi s.  2d at  19- 20.  

 ¶56 Si x year s af t er  Kwat er ski ,  t he Uni t ed St at es Supr eme 

Cour t  hel d t hat  " t he wor d ' per son, '  as used i n t he Four t eent h 

Amendment ,  does not  i ncl ude t he unbor n. "   Roe v.  Wade,  410 U. S.  

113,  158 ( 1973) .   Al t hough t hi s par t  of  t he Roe deci s i on was not  

unexpect ed,  t he Cour t  went  on unnecessar i l y  t o cr i t i c i ze 

deci s i ons l i ke Kwat er ski :  

I n a r ecent  devel opment ,  gener al l y opposed by t he 
comment at or s,  some St at es per mi t  t he par ent s of  a 
st i l l bor n chi l d t o mai nt ai n an act i on f or  wr ongf ul  
deat h because of  pr enat al  i nj ur i es.   Such an act i on,  
however ,  woul d appear  t o be one t o v i ndi cat e t he 
par ent s '  i nt er est  and i s t hus consi st ent  wi t h t he v i ew 
t hat  t he f et us,  at  most ,  r epr esent s onl y t he 
pot ent i al i t y  of  l i f e.  .  .  .   I n shor t ,  t he unbor n have 
never  been r ecogni zed i n t he l aw as per sons i n t he 
whol e sense.  

Roe,  410 U. S.  at  162.  
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¶57 Ten year s ago i n St at e ex r el .  Angel a M. W.  v.  

Kr uzi cki ,  209 Wi s.  2d 112,  561 N. W. 2d 729 ( 1997) ,  t hi s cour t  

concl uded t hat  t he l egi s l at ur e di d not  i nt end t o i ncl ude a f et us 

wi t hi n t he Chi l dr en' s Code def i ni t i on of  " chi l d, "  and t hus a 

c i r cui t  cour t  l acked j ur i sdi ct i on t o conf i ne a pr egnant ,  dr ug-

consumi ng mot her  so t hat  t he cour t  coul d pr ot ect  t he f et us.   I d.  

at  137- 38.  

¶58 I n t he pr esent  case,  t he c i r cui t  cour t  c i t ed Angel a 

M. W.  as one r eason f or  denyi ng Shannon t he r i ght  t o pr oceed 

under  Wi s.  St at .  § 767. 45.   The cour t  of  appeal s di scussed bot h 

§ 767. 45 and Wi s.  St at .  § 885. 23 and deni ed Shannon t he r i ght  t o 

pr oceed under  § 767. 45 and avoi ded maki ng a c l ear  det er mi nat i on 

under  § 885. 23.  

¶59 What  i s obvi ous i s t hat  our  cour t s ar e r el uct ant  t o 

i nt er pr et  t he wor d " chi l d"  i n Wi s.  St at .  § 767. 45( 1)  t o i ncl ude 

a " st i l l bor n i nf ant . "   See Kwat er ski ,  34 Wi s.  2d at  15.   Thi s 

t i mi di t y i s not  j ust i f i ed and comes ver y c l ose t o r epudi at i ng 

Kwat er ski ,  whi ch has been par t  of  Wi sconsi n l aw f or  f our  

decades.   

¶60 Second,  i n r el y i ng ent i r el y on Wi s.  St at .  § 885. 23 as 

t he st at ut e under  whi ch t o pr oceed,  t he cour t  i s  needl essl y 

conf usi ng l i t i gant s.   Once agai n,  t hi s st at ut e by i t s t er ms does 

not  pr ovi de a separ at e vehi c l e f or  est abl i shi ng pat er ni t y.    

¶61 Wi sconsi n St at .  § 767. 45( 1)  was cr eat ed by § 25,  

Chapt er  352,  Laws of  1979,  whi ch t ook ef f ect  Jul y 1,  1981.   

Sect i on 767. 45( 1)  subst ant i al l y  i ncr eased t he number  of  per sons 

aut hor i zed t o est abl i sh pat er ni t y and shoul d,  t her ef or e,  be 

v i ewed as codi f y i ng br oad aut hor i t y t o ef f ect  t hi s obj ect i ve.  
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¶62 Now,  however ,  when t he cour t  pr ecl udes t he use of  t he 

br oadl y wor ded Wi s.  St at .  § 767. 45,  i t  under mi nes t he use of  

anyt hi ng i n Chapt er  767 t o est abl i sh pat er ni t y on t hese f act s.   

Thi s i s ver y  t r oubl esome because t he st at ut e t he cour t  

ul t i mat el y r el i es on,  Wi s.  St at .  § 885. 23,  i s ( 1)  expl i c i t l y  

l i nked t o Chapt er  767;  and ( 2)  appl i es onl y t o genet i c t est s.   

I n ot her  wor ds,  t he cour t  r el i es on a st at ut e t hat  was desi gned 

t o f aci l i t at e one means of  pr ovi ng pat er ni t y,  not  aut hor i ze t hat  

end.   I t  r el i es on a st at ut e t hat  wi l l  be v i ewed as i nappl i cabl e 

when a l i t i gant  seeks t o pr ove pat er ni t y by some means di f f er ent  

f r om a genet i c t est .  

¶63 I f  t he cour t  i s  det er mi ned t o pr ecl ude t he use of  

Wi s.  St at .  § 767. 45 t o est abl i sh t he pat er ni t y of  a st i l l bor n 

chi l d,  i t  ought  t o gi ve l i t i gant s a c l ear  expl anat i on of  how t o 

est abl i sh pat er ni t y i n a case wher e t he l i t i gant  i s not  seeki ng 

a genet i c t est .   I  woul d r el y on Wi s.  St at .  § 806. 04 as 

suppl ement ar y aut hor i t y f or  an i ndependent  act i on and 

Wi s.  St at .  § ( Rul e)  904. 02 as t he cont r ol l i ng evi dent i ar y r ul e.  

¶64 Because I  see t he cour t ' s  deci s i on as cr eat i ng 

appr ehensi on about  t he f ut ur e of  Kwat er ski ,  as wel l  as 

uncer t ai nt y and conf usi on,  I  r espect f ul l y di ssent .  
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