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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  Wi sconsi n Depar t ment  of  Revenue v.  

Ri ver  Ci t y Ref use Removal ,  I nc. ,  2006 WI  App 34,  289 

Wi s.  2d 628,  712 N. W. 2d 351.   The cour t  of  appeal s r ever sed t he 

or der  of  t he Dane Count y Ci r cui t  Cour t ,  Ger al d C.  Ni chol ,  Judge.    

The ci r cui t  cour t  had r ever sed t he Tax Appeal s Commi ssi on 

( Commi ssi on)  or der  and r ei nst at ed t he assessment  made by t he 

Wi sconsi n Depar t ment  of  Revenue ( Depar t ment ) .  

¶2 Two i ssues ar e bef or e t hi s cour t .   Fi r st ,  whet her  t he 

f i xed asset s Ri ver  Ci t y Ref use Removal ,  I nc.  ( Ri ver  Ci t y)  
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r ecei ved t hr ough i nt er company t r ansf er s wi t h whol l y- owned 

subsi di ar i es of  i t s  par ent  company ar e subj ect  t o use t ax.   We 

hol d t hat  t hey ar e not  i n t hi s case because of  t he l ack of  t he 

r equi s i t e " r et ai l er "  or  " pur chase"  necessar y f or  t he t r ansf er s 

t o f al l  wi t hi n t he scope of  Wi s.  St at .  § 77. 53( 1) ( 1993- 94) . 1   

¶3 Second,  whet her  Ri ver  Ci t y sat i sf i ed i t s bur den t o 

show t hat  i t s nonpayment  of  t axes was due t o good cause and not  

due t o negl ect ,  pur suant  t o Wi s.  St at .  § 77. 60( 3) .   We hol d t hat  

Ri ver  Ci t y sat i sf i ed i t s bur den.   Ri ver  Ci t y need not  pay a 

negl i gence penal t y.   Accor di ngl y,  we af f i r m t he cour t  of  

appeal s.     

I .  BACKGROUND 

¶4 Ri ver  Ci t y was a st ock cor por at i on or gani zed under  

Wi sconsi n l aw,  wi t h i t s pr i nci pal  pl ace of  busi ness i n Eau 

Cl ai r e,  Wi sconsi n. 2  I t  col l ect ed r ef use and r ecycl abl es i n 

Wi sconsi n f or  r esi dences and busi nesses.   Ri ver  Ci t y hel d a 

Wi sconsi n consumer  use t ax per mi t ,  whi ch i s r equi r ed f or  

busi nesses t hat  r egul ar l y acqui r e t axabl e i t ems f r om sel l er s who 

do not  col l ect  t ax.    

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 1993- 94 ver si on,  unl ess ot her wi se st at ed.   
 
2 Ri ver  Ci t y was or gani zed i n 1978 as a whol l y- owned 

subsi di ar y of  Br owni ng- Fer r i s I ndust r i es ( BFI ) .   I n Oct ober  1997 
al l  BFI  subsi di ar i es wer e combi ned i nt o one ent i t y:  BFI  Wast e 
Syst ems of  Nor t h Amer i ca,  I nc.   We r ef er  t o Ri ver  Ci t y 
t hr oughout  t hi s opi ni on because i t  was t he busi ness ent i t y at  
t he t i me of  t he audi t  at  i ssue i n t hi s case.  
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¶5 Ri ver  Ci t y was a whol l y- owned subsi di ar y of  Br owni ng-

Fer r i s I ndust r i es ( BFI ) . 3   BFI  was a publ i c l y t r aded 

cor por at i on,  whi ch had a number  of  ot her  whol l y- owned 

subsi di ar i es i n a number  of  di f f er ent  st at es ( BFI  subsi di ar i es) ,  

i ncl udi ng Br owni ng- Fer r i s I ndust r i es of  Wi sconsi n,  I nc.  ( BFI -

Wi sconsi n) ;  Town & Count r y Wast e,  I nc. ;  Tr oy Ar ea Landf i l l ;  BFI  

of  I l l i noi s;  Woodl ake Sani t ar y Ser vi ce,  I nc. ;  Br owni ng- Fer r i s 

I ndust r i es of  Mi nnesot a,  I nc. ;  and BFI  Medi cal  Wast e Syst ems of  

Mi nnesot a,  I nc.     

¶6 BFI  and i t s subsi di ar i es wer e accr ual  basi s t axpayer s,  

meani ng t hey r ecogni zed t r ansact i ons at  t he t i me t hey occur r ed.   

Account i ng ent r i es f or  a l i abi l i t y  or  expense wer e made 

i r r espect i ve of  t he r ecei pt  or  di sbur sement  of  a payment .  

¶7 BFI  mai nt ai ned consol i dat ed f i nanci al  st at ement s f or  

al l  of  i t s  whol l y- owned subsi di ar i es.   Such a pr act i ce i s i n 

accor dance wi t h gener al l y accept ed account i ng pr i nci pl es ( GAAP) .  

BFI  al so f i l ed a consol i dat ed f eder al  i ncome t ax r et ur n f or  al l  

of  i t s  whol l y- owned subsi di ar i es.   Ri ver  Ci t y f i l ed a separ at e 

Wi sconsi n t ax r et ur n,  pur suant  t o st at e l aw. 4    

¶8 BFI  woul d assess t he equi pment  needs of  i t s 

subsi di ar i es and di r ect  t he t r ansf er  of  asset s accor di ngl y.   For  

                                                 
3 Al l i ed Wast e I ndust r i es,  I nc. ,  whi ch t r ades on t he New 

Yor k St ock Exchange,  bought  out  BFI  i n August  of  1999 f or  a 
r epor t ed $9. 1 bi l l i on dol l ar s.  

4 Wi sconsi n adher es t o t he l egal - ent i t y t heor y,  whi ch 
r equi r es " each separ at e l egal  ent i t y .  .  .  t o f i l e i t s own 
separ at e r et ur n. "   I nt er st at e Fi n.  Cor p.  v.  Dep' t .  of  Taxat i on,  
28 Wi s.  2d 262,  273,  137 N. W. 2d 38 ( 1965) .    
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account i ng pur poses,  t hr ee set s of  books woul d be i nvol ved:  t he 

sendi ng subsi di ar y ' s,  t he r ecei v i ng subsi di ar y ' s,  and BFI ' s.   

The subsi di ar i es each had an i nt er company payabl es account  and 

an i nt er company r ecei vabl es account .   The r ecei v i ng subsi di ar y 

woul d add t he net  book val ue of  asset s t o i t s i nt er company 

payabl es account .   Net  book val ue woul d be ar r i ved at  by 

subt r act i ng t he accumul at ed depr eci at i on pr evi ousl y t aken by t he 

sendi ng subsi di ar y f r om t he or i gi nal  pur chase pr i ce.   The 

sendi ng subsi di ar y woul d subt r act  t he same val ue f r om i t s 

i nt er company r ecei vabl es account .   Subsi di ar i es di d not  exchange 

money f or  t he i nt er company t r ansf er s.   BFI  t ook r esponsi bi l i t y  

f or  r econci l i ng each subsi di ar y ' s r ecei vabl es and payabl es i n 

BFI ' s books,  wi t h t he i nt er company t r ansf er s net t i ng zer o on 

BFI ' s consol i dat ed f i nanci al  st at ement .  

¶9 Af t er  t he i nt er company t r ansf er ,  t he r ecei v i ng 

subsi di ar y woul d cont i nue t o depr eci at e t he asset s.   The net  

book val ue woul d be used as t he i ni t i al  cost  basi s.   Any gai ns 

over  t he i ni t i al  cost  basi s woul d be r epor t ed as i ncome i f  t he 

asset s wer e sol d.  

¶10 I n BFI ' s Pol i cy and Pr ocedur e Manual ,  BFI  i dent i f i ed 

t ax l i abi l i t y  as a pot ent i al l y  adver se ef f ect  of  i nt er company 

t r ansf er s.   The manual  war ned t hat  " such t r ansf er s may 

i nadver t ent l y t r i gger  f or ei gn and U. S.  t ax consequences wi t hout  

car ef ul  st udy. "        

¶11 Ri ver  Ci t y t ook par t  i n i nt er company t r ansf er s.   When 

Ri ver  Ci t y r ecei ved f i xed asset s f r om ot her  BFI  subsi di ar i es,  i t  

woul d r ecei ve al l  r i ght s t o,  and owner shi p of ,  t he t r ansf er r ed 
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asset s.   Ri ver  Ci t y woul d r et i t l e t he asset s i n i t s name and 

r ecogni ze t he t r ansf er s i n i t s f i nanci al  r ecor ds.   I t  pai d no 

t ax at  t he t i me of  r et i t l i ng.   I n r ecogni z i ng t he t r ansf er s,  

Ri ver  Ci t y f ol l owed t he pr ocedur e pr ovi ded by BFI .  

¶12 The Depar t ment  audi t ed Ri ver  Ci t y f r om Oct ober  1,  

1993,  t o Sept ember  30,  1997 ( per i od under  r evi ew) .   The audi t  

i dent i f i ed f i ve cat egor i es of  t r ansact i ons f or  whi ch Ri ver  Ci t y 

di d not  pay use t ax:  ( 1)  pur chases of  mi scel l aneous i t ems;  ( 2)  

pur chases of  mot or  f uel  wi t h r espect  t o whi ch t he Depar t ment  had 

i ssued Wi s.  St at .  § 78. 75 mot or  f uel  t ax r ef unds;  ( 3)  t r ansf er s  

of  non- f i xed asset s f r om ot her  BFI  subsi di ar i es,  i ncl udi ng 

t angi bl e per sonal  pr oper t y such as books,  v i deos,  l abel s,  

post er s,  br ochur es,  f l or escent  bul bs,  and cont ai ner s;  ( 4)  

pur chases of  r ecycl i ng and wast e r educt i on asset s;  and ( 5)  

t r ansf er s of  f i xed asset s f r om ot her  BFI  subsi di ar i es,  i ncl udi ng 

t r ucks,  t r act or s ,  and t r act or - t r ai l er s t hat  wer e bet ween t wo and 

f our  year s ol d.   Rel at ed t o t he f i r st  cat egor y,  Ri ver  Ci t y di d 

not  appeal  t he audi t .   I t  conceded t hat  i t  owed t ax.   

¶13 Rel at ed t o t he l at t er  f our  cat egor i es,  Ri ver  Ci t y 

di sagr eed wi t h t he audi t .   Bel i evi ng t hat  Ri ver  Ci t y needed t o 

pay use t ax,  t he Depar t ment  sent  Ri ver  Ci t y a not i ce of  f i el d 

audi t  act i on ( assessment ) ,  whi ch assessed Ri ver  Ci t y a t ot al  of  

$144, 010. 03.   The t ot al  i ncl uded $88, 877. 86 f or  unpai d use t ax,  

$32, 912. 70 f or  i nt er est ,  and $22, 219. 47 as a negl i gence penal t y.   

The assessment  cover ed t he per i od under  r evi ew.  

¶14 Af t er  r ecei v i ng t he Depar t ment ' s assessment ,  Ri ver  

Ci t y f i l ed a pet i t i on f or  r edet er mi nat i on wi t h t he Depar t ment ' s 
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appel l at e bur eau.   I n t he pet i t i on,  Ri ver  Ci t y cont ended t hat  

t he i nt er company t r ansf er s wer e not  subj ect  t o use t ax,  t he 

r ecycl i ng and wast e r educt i on asset s wer e exempt  f r om t he use 

t ax,  and t hat  t he audi t  had mi scal cul at ed t he mot or  f uel  sal es 

t ax.   The Depar t ment  deni ed i t .    

¶15 Ri ver  Ci t y t hen f i l ed a pet i t i on f or  t he Commi ssi on t o 

r evi ew t he Depar t ment ' s deni al  of  i t s pet i t i on f or  

r edet er mi nat i on.   The pet i t i on sought  r evi ew r el at ed t o 

i nt er company t r ansf er s and t he r ecycl i ng and wast e r educt i on 

asset s.   I t  di d not  seek r evi ew r el at ed t o t he mot or  f uel .      

¶16 As l i t i gat i on r el at ed t o t hi s case pr oceeded,  BFI -

Wi sconsi n and t he Depar t ment  l i t i gat ed si mi l ar  i ssues.   

Br owni ng- Fer r i s I ndus.  of  Wi sconsi n,  I nc.  v.  DOR,  No.  

2004AP3091,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 28,  2001) ,  

af f ' g s l i p op. ,  No.  00- CV- 418 ( Dane Co.  Ci r .  Ct .  Sept .  28,  

2000) ,  af f ' g Wi s.  Tax Rpt r .  ( CCH)  ¶400- 469 ( WTAC 2000) ,  pet i t i on 

f or  r evi ew deni ed 2001 WI  117,  247 Wi s.  2d 1036,  635 N. W. 2d 784.   

I n BFI - Wi sconsi n' s case,  t he Commi ssi on r eached t he f ol l owi ng 

concl usi ons of  l aw:  BFI - Wi sconsi n' s r ecycl i ng and wast e 

r educt i on act i v i t i es wer e not  exempt  f r om use t ax,  sal es t ax 

appl i ed t o i t s sal es and r ent al s of  compact or s t o cust omer s,  use 

t ax di d not  appl y t o i nt er company t r ansf er s,  and t he mot or  f uel  

t ax appl i ed.    

¶17 Af t er  t he Commi ssi on i ssued i t s or der  i n Br owni ng-

Fer r i s I ndust r i es of  Wi sconsi n,  Wi s.  Tax Rpt r .  ( CCH)  ¶ 400- 469 

( WTAC 2000) ,  t he Depar t ment  i ssued a not i ce of  nonacqui escene 

r el at ed t o t he Commi ssi on' s or der  per t ai ni ng t o t he i nt er company 
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t r ansf er s.   The Depar t ment  i ssued t he not i ce pur suant  t o 

Wi s.  St at .  § 73. 01( 4) ( e) 2.   I t s ef f ect  was t hat  al t hough t he 

Commi ssi on' s or der  r el at ed t o i nt er company t r ansf er s was bi ndi ng 

i n Br owni ng- Fer r i s I ndust r i es of  Wi sconsi n,  Wi s.  Tax Rpt r .  ( CCH)  

¶ 400- 469 ( WTAC 2000) ,  " t he [ c ] ommi ssi on' s concl usi ons of  l aw,  

t he r at i onal e,  and const r uct i on of  st at ut es .  .  .  r el at ed t o t he 

i ssue of  t he i nt er company t r ansf er s [ wer e]  not  bi ndi ng upon or  

r equi r ed t o be f ol l owed by t he [ Depar t ment ]  i n ot her  cases. "  

¶18 BFI - Wi sconsi n appeal ed t o t he c i r cui t  cour t ,  but  

r el at ed t o onl y  t he appl i cabi l i t y  of  t he r ecycl i ng and wast e 

r educt i on use t ax exempt i on. 5  The ci r cui t  cour t  af f i r med t he 

Commi ssi on' s or der .   Br owni ng- Fer r i s I ndus.  of  Wi sconsi n v.  DOR,  

No.  00- CV- 418,  unpubl i shed sl i p op. ,  ( Dane Co.  Ci r .  Ct .  Sept .  

28,  2000) .    BFI - Wi sconsi n appeal ed t he ci r cui t  cour t ' s  or der ,  

whi ch t he cour t  of  appeal s af f i r med.   Br owni ng- Fer r i s,  246 

Wi s.  2d 990.   BFI - Wi sconsi n' s pet i t i on f or  r evi ew was deni ed by 

t hi s cour t  on Sept ember  19,  2001.   Br owni ng- Fer r i s I ndus.  of  

Wi sconsi n v.  DOR,  2001 WI  17,  247 Wi s.  2d 1036,  635 N. W. 2d 784.  

                                                 
5 BFI - Wi sconsi n di d not  seek j udi c i al  r evi ew of  t he 

Commi ssi on' s or der  as i t  r el at ed t o ei t her  t he t axabi l i t y  of  t he 
sal es and r ent al s of  compact or s or  t he mot or  f uel  t ax.    

 
I n pr ovi di ng cont ext  f or  t hi s case,  t he Commi ssi on 

r ecount ed t he pr ocedur al  hi st or y of  Br owni ng- Fer r i s I ndust r i es 
of  Wi sconsi n.   Af t er  expl ai ni ng t hat  t he Depar t ment  i ssued t he 
not i ce of  nonacqui escene,  t he Commi ssi on st at ed t hat  BFI -
Wi sconsi n " appeal ed t he Commi ssi on' s ot her  concl usi ons of  l aw. "  
Thi s seems t o i ndi cat e t hat  BFI - Wi sconsi n sought  j udi c i al  r evi ew 
of  t he Commi ssi on' s or der  r el at ed t o t he t axabi l i t y  of  t he 
compact or s and mot or  f uel ,  whi ch was not  t he case.  
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¶19 Based on t he out come of  Br owni ng- Fer r i s,  dur i ng t he 

cour se of  t he Commi ssi on' s r evi ew of  t hi s case,  Ri ver  Ci t y 

agr eed t o pay t ax f or  bot h t he r ecycl i ng and wast e r educt i on 

asset s and t he non- f i xed asset s r ecei ved f r om i nt er company 

t r ansf er s.   Ther ef or e,  t he Commi ssi on consi der ed t he t axabi l i t y  

of  onl y t he t r ansf er r ed f i xed asset s and t he appl i cabi l i t y  of  

t he negl i gence penal t y.  

¶20 I n consi der i ng t he t axabi l i t y  of  t he f i xed asset s,  and 

t he appl i cabi l i t y  of  t he negl i gence penal t y i n t hi s case,  t he 

Commi ssi on gr ant ed Ri ver  Ci t y ' s mot i on f or  summar y j udgment .   I t  

concl uded t hat  i nt er company t r ansf er s bet ween BFI  subsi di ar i es 

wer e not  subj ect  t o use t ax.   The subsi di ar i es wer e not  

Wi s.  St at .  § 77. 51( 13)  r et ai l er s and t her e was not  a 

Wi s.  St at .  § 77. 51( 12)  pur chase.   The Commi ssi on al so concl uded 

t hat  Ri ver  Ci t y had sat i sf i ed i t s bur den of  showi ng t hat  i t s 

nonpayment  of  t ax was " due t o good cause and not  due t o 

negl ect . "   Ther ef or e,  Ri ver  Ci t y di d not  need t o pay t he 

Wi s.  St at .  § 77. 60( 3)  negl i gence penal t y.      

¶21 The Depar t ment  appeal ed t o t he c i r cui t  cour t .   The 

ci r cui t  cour t  r ever sed t he Commi ssi on' s or der  and i t  r ei nst at ed 

t he assessment  and t he negl i gence penal t y.   I n r evi ewi ng t he 

Commi ssi on' s or der ,  t he c i r cui t  cour t  pr ovi ded no def er ence t o 

t he Commi ssi on.   Concer ni ng t he use t ax i ssue,  t he c i r cui t  cour t  

char act er i zed t he i ssue as one of  " ver y near l y f i r st  i mpr essi on"  

t hat  necessi t at ed case l aw i nt er pr et at i on as much as st at ut or y  

i nt er pr et at i on.   I t  concl uded t hat  Ri ver  Ci t y owed t he amount  

assessed because t he subsi di ar i es wer e § 77. 51( 13)  r et ai l er s 
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and,  pur suant  t o § 77. 51( 12) ( a) ,  Ri ver  Ci t y pur chased t he f i xed 

asset s.    

¶22 Concer ni ng t he negl i gence penal t y,  t he c i r cui t  cour t  

r evi ewed t he i mposi t i on of  i t  de novo because i t  di r ect l y 

depended on t he di sposi t i on of  t he use t ax i ssue.   The ci r cui t  

cour t  concl uded t hat  Ri ver  Ci t y had not  sat i sf i ed i t s bur den and 

t hat  t he negl i gence penal t y was pr oper l y i mposed.    

¶23 Ri ver  Ci t y appeal ed t o t he cour t  of  appeal s,  whi ch 

r ever sed t he ci r cui t  cour t ' s  or der  and r ei nst at ed t he 

Commi ssi on' s r ul i ng and or der .   Rel at ed t o t he t axabi l i t y  of  t he 

i nt er company t r ansf er s,  t he cour t  of  appeal s concl uded t hat  t he 

Commi ssi on' s i nt er pr et at i on of  t he use t ax st at ut e was ent i t l ed 

t o due wei ght  def er ence.   I t  hel d t hat  t he Commi ssi on' s 

i nt er pr et at i on was r easonabl e and t hat  t he Depar t ment  f ai l ed t o 

of f er  a mor e r easonabl e i nt er pr et at i on.  

¶24 Rel at ed t o t he negl i gence penal t y,  t he cour t  of  

appeal s concl uded t hat  t he Commi ssi on' s i nt er pr et at i on of  t he 

penal t y st at ut e was ent i t l ed t o gr eat  wei ght  def er ence.   I t  hel d 

t hat  t he Commi ssi on' s det er mi nat i on t hat  Ri ver  Ci t y had 

sat i sf i ed i t s bur den t hat  i t s nonpayment  was " due t o good cause 

and not  due t o negl ect "  was r easonabl e.   Ther ef or e,  t he cour t  of  

appeal s r ever sed t he ci r cui t  cour t  and r ei nst at ed t he 

Commi ssi on' s r ul i ng and or der .  

¶25 The Depar t ment  sought  r evi ew i n t hi s cour t ,  whi ch we 

gr ant ed.        

I I .  STANDARD OF REVI EW 
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¶26 Thi s case r equi r es us t o i nt er pr et  

Wi s.  St at .  §§ 77. 53( 1)  and 77. 60( 3) .   St at ut or y i nt er pr et at i on 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   

Har ni schf eger  Cor p.  v.  LI RC,  196 Wi s.  2d 650,  659,  539 N. W. 2d 98 

( 1995) .   I n i nt er pr et i ng st at ut es,  we pr i mar i l y f ocus on t he 

st at ut or y l anguage.   St at e ex r el .  Kal al  v.  Ci r .  Ct .  f or  Dane 

Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o 

t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   

We assume t hat  t he st at ut or y l anguage expr esses t he 

l egi s l at ur e' s i nt ent .   I d. ,  ¶44.   When i t  mani f est s a c l ear  

meani ng,  our  i nqui r y ceases and we wi l l  appl y t hat  meani ng.   

Li ncol n Sav.  Bank,  S. A.  v.  DOR,  215 Wi s.  2d 430,  443,  573 

N. W. 2d 522 ( 1998) .    

A.  Ambi gui t y 

¶27 Onl y when a st at ut e i s ambi guous do cour t s appl y r ul es 

of  st at ut or y const r uct i on or  l ook t o ext r i nsi c evi dence of  t he 

l egi s l at ur e' s i nt ent ,  such as an agency' s i nt er pr et at i on.   UFE 

I nc.  v.  LI RC,  201 Wi s.  2d 274,  281,  548 N. W. 2d 57 ( 1996) .   

" ' St at ut or y i nt er pr et at i on i nvol ves t he ascer t ai nment  of  

meani ng,  not  a sear ch f or  ambi gui t y. ' "   Kal al ,  271 Wi s.  2d 633,  

¶47 ( quot i ng Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶25,  260 

Wi s.  2d 633,  660 N. W. 2d 656) .   Ambi gui t y exi st s onl y when a 

st at ut e r easonabl y gi ves r i se t o t wo or  mor e i nt er pr et at i ons.    

Br uno,  260 Wi s.  2d 633,  ¶25.   Mer e di sagr eement  about  t he 
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meani ng of  t he st at ut e i s not  enough t o const i t ut e ambi gui t y.   

Kal al ,  271 Wi s.  2d 633,  ¶47.   " [ W] hen a case comes bef or e t hi s 

cour t  i t  i s  obvi ous t hat  peopl e di sagr ee as t o t he meani ng t o be 

gi ven t o a st at ut e.   Thi s i s not  cont r ol l i ng.   The cour t  must  

det er mi ne whet her  ' wel l - i nf or med per sons'  coul d have been 

conf used. "   Recht - Gol di n- Si egal  Const r . ,  I nc.  v.  DOR,  64 

Wi s.  2d 303,  306,  219 N. W. 2d 379 ( 1974) .      

   ¶28 I n i nt er pr et i ng §§ 77. 53( 1)  and 77. 60( 3) ,  t her ef or e,  

we f i r st  det er mi ne whet her  ei t her  i s ambi guous.    

¶29 The r el evant  par t  of  Wi s.  St at .  § 77. 53( 1)  pr ovi des 

t hat  use t ax i s " [ a] n exci se t ax .  .  .  l evi ed and i mposed .  .  .  

on t he st or age,  use or  ot her  consumpt i on i n t hi s st at e of  

t angi bl e per sonal  pr oper t y pur chased f r om any r et ai l er ,  at  t he 

r at e of  5% of  t he sal es pr i ce of  t hat  pr oper t y. "   The i ssue 

bef or e t hi s cour t  r el at ed t o use t ax i s whet her  t he i nt er company 

t r ansf er s f al l  wi t hi n t he scope of  t he use t ax st at ut e.   The 

l egi s l at ur e def i ned " r et ai l er , "  i n t he sect i on appl i cabl e t o 

t hi s case,  usi ng t he t er m " sel l er . "   Wi s.  St at .  § 77. 51( 13) ( a) .   

" Sel l er "  i s  def i ned by t he scope of  t he sal es t ax st at ut e.   

Wi s.  St at .  § 77. 51( 17) .   The sal es t ax st at ut e i mposes sal es t ax 

on a " r et ai l er . "   Wi s.  St at .  § 77. 52( 1) .   A " r et ai l er "  i s  a 

" sel l er , "  and a " sel l er "  col l ect s " sal es t ax. "   Use t ax appl i es 

t o pur chases f r om a " r et ai l er . "   Wi s.  St at .  § 77. 53( 1) .   

Juxt aposed,  t he st at ut es r ai se ambi gui t y r el at ed t o t he scope of  

t he use t ax.   Because ambi gui t y exi st s r el at ed t o § 77. 53( 1) ,  we 

wi l l  consi der  ext r i nsi c evi dence t o ascer t ai n t he l egi s l at ur e 

i nt ent ,  such as t he Commi ssi on' s i nt er pr et at i on.    
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¶30 Wi sconsi n St at ut e § 77. 60( 3)  pr ovi des t he f ol l owi ng:   

I f  due t o negl ect  an i ncor r ect  r et ur n i s f i l ed,  t he 
ent i r e t ax f i nal l y det er mi ned shal l  be subj ect  t o a 
penal t y of  25% .  .  .  of  t he t ax excl usi ve of  i nt er est  
or  ot her  penal t y.   A per son f i l i ng an i ncor r ect  r et ur n 
shal l  have t he bur den of  pr ovi ng t hat  t he er r or  or  
er r or s wer e due t o good cause and not  due t o negl ect .  

Unl i ke § 77. 53( 1) ,  t hi s l anguage f r om § 77. 60( 3)  does not  

r easonabl y gi ve r i se t o mul t i pl e i nt er pr et at i ons.   I t  i s  not  

ambi guous.   Ther ef or e,  ext r i nsi c evi dence,  such as agency 

i nt er pr et at i ons,  wi l l  not  be necessar y i n i nt er pr et i ng i t .   We 

wi l l  appl y t he st at ut e' s pl ai n meani ng.  

B.  Ext r i nsi c Sour ces Used i n I nt er pr et i ng Ambi guous St at ut es 

¶31 Because § 77. 53( 1)  i s ambi guous,  we wi l l  appl y r ul es 

of  st at ut or y const r uct i on.   Speci f i cal l y,  we avoi d a 

const r uct i on of  st at ut es t hat  makes any par t  of  t he st at ut e 

super f l uous.   Kol l asch v.  Adamany,  104 Wi s.  2d 552,  563,  313 

N. W. 2d 47 ( 1981) .   We al so wi l l  r esol ve ambi gui t i es i n f avor  of  

t he par t y upon whom t he st at e seeks t o i mpose a t ax.   I d.  at  

561;  Kear ney & Tr ecker  Cor p.  v.  DOR,  91 Wi s.  2d 746,  753,  284 

N. W. 2d 61 ( 1979) .   Because t he s t at e seeks t o i mpose t he use t ax 

on Ri ver  Ci t y,  ambi gui t i es wi l l  be r esol ved i n Ri ver  Ci t y ' s 

f avor .   

¶32 I n addi t i on t o appl y i ng r ul es of  st at ut or y 

const r uct i on,  we wi l l  consi der  ext r i nsi c sour ces such as t he 

Commi ssi on' s i nt er pr et at i on of  t he st at ut e.   We ar e not  bound by 

an agency' s i nt er pr et at i on of  st at ut or y l anguage,  but  we do at  

t i mes def er  t o an agency when pr esent ed wi t h an ambi guous 

st at ut e.   UFE,  201 Wi s.  2d at  284;  St at e ex r el .  Par ker  v.  
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Sul l i van,  184 Wi s.  2d 668,  699,  517 N. W. 2d 449 ( 1994) .   Thr ee 

possi bl e l evel s  of  def er ence appl y based on " t he compar at i ve 

i nst i t ut i onal  capabi l i t i es and qual i f i cat i ons of  t he cour t  and 

t he admi ni st r at i ve agency. "   I d.   The l evel s ar e gr eat  wei ght  

def er ence,  due wei ght  def er ence,  or  no def er ence.    

¶33 Gr eat  wei ght  def er ence appl i es when t he f ol l owi ng 

r equi r ement s ar e met :   

( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he 
dut y of  admi ni st r at i ng t he st at ut e;  ( 2)  t hat  t he 
i nt er pr et at i on of  t he agency i s one of  l ong- st andi ng;  
( 3)  t hat  t he agency empl oyed i t s exper t i se or  
speci al i zed knowl edge i n f or mi ng t he i nt er pr et at i on;  
and ( 4)  t hat  t he agency' s i nt er pr et at i on wi l l  pr ovi de 
uni f or mi t y and consi st ency i n t he appl i cat i on of  t he 
st at ut e.  

Har ni schf eger ,  196 Wi s.  2d at  660.   Gr eat  wei ght  def er ence 

appl i es because of  an agency' s  exper i ence,  t echni cal  compet ence,  

and speci al i zed knowl edge,  whi ch ai d t he agency i n i nt er pr et i ng 

and appl y i ng t he st at ut e.   Kel l ey Co.  v.  Mar quar dt ,  172 

Wi s.  2d 234,  244- 45,  493 N. W. 2d 68 ( 1992) .   When gr eat  wei ght  

def er ence appl i es,  cour t s sust ai n any r easonabl e agency 

i nt er pr et at i on t hat  i s not  cont r ar y t o t he c l ear  meani ng of  t he 

st at ut e.   Even i f  a mor e r easonabl e i nt er pr et at i on exi st s,  

cour t s wi l l  sust ai n t he agency' s.   UFE,  201 Wi s.  2d at  287.   On 

t he ot her  hand,  an agency' s st at ut or y i nt er pr et at i on i s  

unr easonabl e i f  i t  " di r ect l y cont r avenes t he wor ds of  t he 

st at ut e,  i t  i s  c l ear l y cont r ar y t o l egi s l at i ve i nt ent  or  i t  i s  

wi t hout  r at i onal  basi s. "   Har ni schf eger ,  196 Wi s.  2d at  662.   

The par t y seeki ng t o over t ur n t he agency' s i nt er pr et at i on has 
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t he bur den of  showi ng t he i nt er pr et at i on i s unr easonabl e.   I d.  

at  661.  

¶34 We appl y due wei ght  def er ence when an agency has some 

exper i ence i n t he ar ea,  but  not  t he t ype of  exper i ence t hat  put s  

i t  i n a bet t er  posi t i on t o i nt er pr et  t he st at ut e t han t he cour t .   

UFE,  201 Wi s.  2d at  286.   Def er ence appl i es i n such cases 

because t he l egi s l at ur e gr ant ed t he agency enf or cement  power  

r el at ed t o t he s t at ut e.   I d.   When due wei ght  def er ence appl i es,  

cour t s sust ai n an agency' s r easonabl e st at ut or y i nt er pr et at i ons,  

unl ess t he cour t  f i nds anot her  i nt er pr et at i on t o be mor e 

r easonabl e.   I d.  at  286- 87.  

¶35 No def er ence appl i es when an agency addr esses an i ssue 

t hat  i s c l ear l y one of  f i r st  i mpr essi on or  has i nconsi st ent l y 

addr essed t he i ssue when i t  has been pr esent ed pr evi ousl y.   I d.  

at  285.   Nei t her  of  t hese si t uat i ons exi st  r el at ed t o t he 

Commi ssi on' s i nt er pr et at i on of  ei t her  § 77. 53( 1)  or  § 77. 60( 3) . 6 

¶36 I n consi der i ng t he Commi ssi on' s i nt er pr et at i on of  

§ 77. 53( 1) ,  due wei ght  def er ence i s appr opr i at e.   The Commi ssi on 

has exper t i se r el at ed t o use t ax.   However ,  t he Commi ssi on di d 

not  r el y on t hat  exper t i se and speci al i zed knowl edge i n 

i nt er pr et i ng t he scope of  t he use t ax st at ut e.   I t  depended on 

case l aw.   Cour t s have exper t i se r el at ed t o case l aw.   

Accor di ngl y,  t he Commi ssi on was not  i n a bet t er  posi t i on t han 

                                                 
6 As a poi nt  of  emphasi s,  t he cour t  wi l l  r evi ew t he 

§ 77. 60( 3)  i ssue de novo because t he st at ut e l acks ambi gui t y.   
We wi l l  gi ve t he Commi ssi on' s i nt er pr et at i on of  § 77. 60( 3)  no 
def er ence because of  t he l ack of  ambi gui t y,  not  because t he 
Commi ssi on l acks exper i ence or  has pr evi ousl y been i nconsi st ent .  



No.  2004AP2468   

 

15 
 

t he cour t s t o i nt er pr et  § 77. 53( 1) ,  and t he r el at ed st at ut or y 

def i ni t i ons.   Due wei ght  def er ence i s appr opr i at e because t he 

Commi ssi on has exper i ence and speci al i zed knowl edge,  but  not  t he 

t ype t hat  put s i t  i n a bet t er  posi t i on t han t he cour t s.  

I I I .  USE TAX 

¶37 We must  i nt er pr et  § 77. 53( 1)  t o det er mi ne whet her  t he 

i nt er company t r ansf er s Ri ver  Ci t y r ecei ved f r om ot her  BFI  

subsi di ar i es ar e subj ect  t o use t ax.   The r el evant  par t  of  Wi s.  

St at .  § 77. 53( 1)  pr ovi des t he f ol l owi ng:  " [ a] n exci se t ax .  .  .  

l evi ed and i mposed .  .  .  on t he st or age,  use or  ot her  

consumpt i on i n t hi s st at e of  t angi bl e per sonal  pr oper t y 

pur chased f r om any r et ai l er ,  at  t he r at e of  5% of  t he sal es 

pr i ce of  t hat  pr oper t y. "   To det er mi ne whet her  use t ax appl i es 

t o t he i nt er company t r ansf er s,  t he BFI  subsi di ar i es t hat  

t r ansf er r ed t he f i xed asset s must  be consi der ed " r et ai l er s"  and 

Ri ver  Ci t y must  have " pur chased"  t he f i xed asset s.   I f  ei t her  of  

t hese do not  appl y t o t hi s case,  use t ax does not  appl y t o t he 

i nt er company t r ansf er s.   The Commi ssi on,  i n concl udi ng t hat  t he 

BFI  subsi di ar i es wer e not  " r et ai l er s"  and t he f i xed asset s wer e 

not  a " pur chase, "  pr ovi ded t wo i ndependent  r at i onal es f or  t he 

st at e t o not  i mpose use t ax.     

A.   Ret ai l er  

¶38 I n consi der i ng t he t er m " r et ai l er , "  t he f ocus i s on 

BFI  subsi di ar i es t hat  t r ansf er r ed t he f i xed asset s t o Ri ver  

Ci t y.   I t  i s  not  an exami nat i on wher e we det er mi ne whet her  Ri ver  

Ci t y const i t ut ed a " r et ai l er . "  
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¶39 The Commi ssi on concl uded t hat  t he BFI  subsi di ar i es 

t hat  t r ansf er r ed asset s t o Ri ver  Ci t y wer e not  " r et ai l er s. "   We 

concl ude t hat  t he Commi ssi on' s i nt er pr et at i on of  § 77. 51( 13)  i s  

r easonabl e because t he BFI  subsi di ar i es do not  f al l  wi t hi n t he 

scope of  any of  t he def i ni t i ons pr ovi ded i n § 77. 51( 13) .    

¶40 The Depar t ment  cont ended t hat  t he BFI  subsi di ar i es 

f el l  wi t hi n t he scope of  t hr ee pr ovi s i ons of  § 77. 51( 13) :  ( a) ,  

( am) ,  and ( b) .   As addr essed bel ow,  we do not  f i nd any of  t he 

Depar t ment ' s i nt er pr et at i ons t o be mor e r easonabl e t han t he 

Commi ssi on' s.   

¶41 A § 77. 51( 13) ( a)  r et ai l er  i s  " [ e] ver y sel l er  who makes 

any sal e of  t angi bl e per sonal  pr oper t y or  t axabl e ser vi ce. "   The 

t ype of  t r ansact i on t hat  makes a per son a § 77. 51( 13) ( a)  

r et ai l er  i s  a " mer cant i l e one[ ] . "   Kol l asch,  104 Wi s.  2d at  568;  

Fr i sch,  Dudek and Sl at t er y,  Lt d.  v.  DOR,  133 Wi s.  2d 444,  448,  

396 N. W. 2d 355 ( Ct .  App.  1986) .   The Kol l asch cour t  r eached t hi s 

concl usi on by i nt er pr et i ng t he s t at ut or y l anguage.   Af t er  not i ng 

t he ambi gui t y caused by j uxt aposi ng st at ut or y def i ni t i ons,  t he 

cour t  r esor t ed t o di ct i onar y def i ni t i ons.   I t  not ed t hat  a 

" r et ai l er "  was " ' one t hat  r et ai l s somet hi ng .  .  .  

speci f ( i cal l y) :  a mer chant  mi ddl eman who sel l s goods mai nl y t o 

ul t i mat e consumer s. ' "   Kol l asch,  104 Wi s.  2d at  566 ( quot i ng 

Webst er ' s Thi r d I nt er nat i onal  Di ct i onar y ( unab.  1976) ) .   

" Mer chant "  means " ' a buyer  and sel l er  of  commodi t i es f or  pr of i t ;  

.  .  .  t he oper at or  of  a r et ai l  busi ness. ' "   I d.  ( quot i ng 

Webst er ' s Thi r d I nt er nat i onal  Di ct i onar y ( unab.  1976) ) .   Based 

on t he di ct i onar y def i ni t i ons of  " r et ai l er "  and " mer chant , "   t he 



No.  2004AP2468   

 

17 
 

Kol l asch cour t  concl uded t hat  mer cant i l e i nt ent  must  be pr esent  

f or  a per son t o be consi der ed a § 77. 51( 13) ( a)  r et ai l er .  

¶42 Anal ysi s r el at ed t o § 77. 51( 13) ( a)  f ocuses on t he 

speci f i cs of  t he t r ansact i on i nvol ved.   I d. ;  Fr i sch,  133 

Wi s.  2d at  449.   As not ed i n Kol l asch,  " [ t ] he meani ng of  t he 

wor d ' r et ai l er '  .  .  .  depends on t he t r ansact i on t o whi ch i t  

r el at es. "   Kol l asch,  104 Wi s.  2d at  566.   For  i nst ance,  t he 

speci f i cs of  t he t r ansact i on i t sel f ,  r at her  t han t he pr of i t  

mot i ve of  t he Fr i sch l aw f i r m over al l ,  det er mi ned whet her  i t  was 

a r et ai l er  when i t  char ged cl i ent s f or  phot ocopi es.   Fr i sch,  133 

Wi s.  2d at  449.  

¶43 The BFI  subsi di ar i es l acked t he necessar y mer cant i l e 

i nt ent  i n t r ansf er r i ng f i xed asset s t o Ri ver  Ci t y t o qual i f y as 

§ 77. 51( 13) ( a)  r et ai l er s.   They wer e not  mer chant  mi ddl emen i n 

t he busi ness of  t r ansf er r i ng f i xed asset s.   They t r ansf er r ed 

sel ect ed asset s t hat  t hey coul d no l onger  use as ef f ect i vel y as 

Ri ver  Ci t y.   They al so di d not  make a pr of i t  f r om t r ansf er r i ng 

t he asset s t o Ri ver  Ci t y.   Al t hough,  BFI  gener al l y benef i t ed 

f r om r el ocat i ng asset s wher e t hey coul d be used most  

ef f ect i vel y,  Wi sconsi n i s a l egal  ent i t y  t heor y st at e.   

I nt er st at e Fi n.  Cor p.  v.  Dep' t .  of  Taxat i on,  28 Wi s.  2d 262,  

273,  137 N. W. 2d 38 ( 1965) .   We t r eat  whol l y- owned subsi di ar i es 

as i ndependent  l egal  ent i t i es,  r at her  t han as mer el y a par t  of  

t he cor por at e shar ehol der .   The BFI  subsi di ar i es,  as i ndependent  

l egal  ent i t i es,  di d not  have t he r equi s i t e mer cant i l e i nt ent  i n 

t r ansf er r i ng t he asset s at  i ssue i n t hi s case.   They wer e not  

§ 77. 51( 13) ( a)  r et ai l er s.       
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¶44 A § 77. 51( 13) ( am)  r et ai l er  i s  " [ a] ny per son maki ng any 

r et ai l  sal e of  a mot or  vehi c l e .  .  .  [ or ]  t r ai l er  .  .  .   

r egi st er ed or  t i t l ed,  or  r equi r ed t o be r egi st er ed or  t i t l ed,  

under  t he l aws of  t hi s st at e or  of  t he Uni t ed St at es. "   The 

Depar t ment  cont ended t hat  t he nat ur e of  t he f i xed asset s  

t r ansf er r ed ( i . e. ,  t r ucks,  t r act or s,  and t r ai l er s)  made t hi s 

sect i on appl i cabl e t o t hi s case.   Ri ver  Ci t y count er ed t hat  t he 

BFI  subsi di ar i es di d not  f al l  wi t hi n § 77. 51( 13) ( am)  because an 

i nt er company t r ansf er  was not  a " r et ai l "  sal e.   I t  emphasi zed 

t he pr esence of  t he t er m " r et ai l "  as an adj ect i ve f or  " sal e"  i n 

§ 77. 51( 13) ( am) ,  whi ch does not  exi st  i n § 77. 51( 13) ( a) .    

¶45 The appl i cabi l i t y  of  § 77. 51( 13) ( am)  t ur ns on t he 

meani ng of  " r et ai l  sal e. "   The st at ut or y def i ni t i on of  " sal e"  

begi ns by st at i ng t hat  " ' Sal e' ,  ' sal e,  l ease or  r ent al ' ,  ' r et ai l  

sal e' ,  ' sal e at  r et ai l ' ,  or  equi val ent  t er ms i ncl ude any one or  

al l  of  t he f ol l owi ng .  .  .  . "   Wi s.  St at .  § 77. 51( 14) .   The 

l egi s l at ur e di d not  pr ovi de any i ndependent  def i ni t i on f or  t he 

t er m " r et ai l . "   Al t hough t he l egi s l at ur e ment i ons " sal e"  and 

" r et ai l  sal e"  i n i t s def i ni t i on of  " sal e, "  i t  must  have some 

meani ng or  t he i ncl usi on of  t he wor d " r et ai l "  i n § 77. 51( 13) ( am)  

woul d be super f l uous.   We avoi d a const r uct i on of  a st at ut e t hat  

r esul t s i n wor ds bei ng super f l uous.   Kol l asch,  104 Wi s.  2d at  

563.    

¶46 Wor ds and phr ases of  st at ut es " shal l  be const r ued 

accor di ng t o common and appr oved usage. "   

Wi s.  St at .  § 990. 01( 1) .   Accor di ngl y,  we r esor t  t o di ct i onar y 

def i ni t i ons i n di scer ni ng l egi s l at i ve i nt ent  when t he 
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l egi s l at ur e has not  pr ovi ded a def i ni t i on.   Kol l asch,  104 

Wi s.  2d at  566.   " Ret ai l , "  when used as an adj ect i ve,  means 

" [ o] f ,  r el at i ng t o,  or  engaged i n t he sal e of  goods or  

commodi t i es at  r et ai l . "   The Amer i can Her i t age Di ct i onar y of  t he 

Engl i sh Language 1539 ( 3d ed.  1992) .   " Ret ai l , "  when used as a 

noun,  means " [ t ] he sal e of  goods or  commodi t i es i n smal l  

quant i t i es di r ect l y t o consumer s. "   I d.   " [ I ] n smal l  quant i t i es"  

denot es t hat  a char act er i st i c of  " r et ai l "  i s  havi ng an i nvent or y 

of  goods and commodi t i es,  f r om whi ch sal es occur  di r ect l y t o 

consumer s.   Mer el y passi ng al ong an i sol at ed asset  i n a 

t r ansact i on i s not  enough t o const i t ut e " r et ai l . "   I n i ncl udi ng 

" r et ai l "  as an adj ect i ve t o " sal e"  i n § 77. 51( 13) ( am) ,  t he 

l egi s l at ur e conveyed i t s i nt ent  t hat  t axes appl y t o onl y cer t ai n 

r et ai l er s t hat  sel l  smal l er  quant i t i es of  goods f r om an 

i nvent or y di r ect l y t o consumer s.    

¶47 The i nt er company t r ansf er s of  f i xed asset s done by BFI  

subsi di ar i es do not  qual i f y as " r et ai l "  sal es because t hey   

l ack t he r equi s i t e r et ai l  nat ur e t hat  t he l egi s l at ur e i nt ended.   

The BFI  subsi di ar i es mer el y passed al ong i sol at ed asset s t o 

Ri ver  Ci t y,  wi t hout  sel l i ng smal l er  quant i t i es of  an i nvent or y  

di r ect l y t o a consumer .   They wer e not  § 77. 51( 13) ( am)  

r et ai l er s.                      

¶48 A Wi s.  St at .  § 77. 51( 13) ( b)  r et ai l er ,  i n per t i nent  

par t ,  i s  " [ e] ver y per son engaged i n t he busi ness of  maki ng sal es 

of  t angi bl e per sonal  pr oper t y f or  st or age,  use or  consumpt i on. "   

The BFI  subsi di ar i es t hat  t r ansf er r ed t he f i xed asset s t o Ri ver  

Ci t y wer e not  engaged i n t he busi ness of  t r ansf er r i ng f i xed 
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asset s.   The BFI  subsi di ar i es,  l i ke Ri ver  Ci t y,  wer e engaged i n 

t he busi ness of  col l ect i ng r ef use.   I n t he cont ext  of  a 

publ i c l y- t r aded cor por at i on t hat  r epor t ed annual  r evenues of  

over  f i ve bi l l i on dol l ar s,  Ri ver  Ci t y r ecei v i ng f i xed asset s  

val ued at  l ess t han 1. 2 mi l l i on dol l ar s over  a f our - year  t er m 

cl ear l y does not  const i t ut e BFI  subsi di ar i es engagi ng i n t he 

busi ness of  t r ansf er r i ng f i xed asset s. 7  BFI  subsi di ar i es wer e 

not  § 77. 51( 13) ( b)  r et ai l er s.   Accor di ngl y,  t he BFI  subsi di ar i es 

do not  const i t ut e r et ai l er s based on any of  t he def i ni t i ons 

pr ovi ded i n § 77. 51( 13) .    

B.  Pur chase 

¶49 Wi sconsi n St at ut e § 77. 51( 12) ( a)  def i nes " pur chase"  as 

f ol l ows:  " Any t r ansf er  of  t i t l e,  possessi on,  owner shi p,  

enj oyment ,  or  use by:  cash or  cr edi t  t r ansact i on,  exchange,  

bar t er ,  l ease or  r ent al ,  condi t i onal  or  ot her wi se,  i n any manner  

or  by any means what ever  of  t angi bl e per sonal  pr oper t y f or  a 

consi der at i on. "   The l egi s l at ur e has not  pr ovi ded a def i ni t i on 

of  " consi der at i on"  t hat  appl i es t o t he subchapt er  on gener al  

sal e and use t ax.    

                                                 
7 A l ook at  t he appr oxi mat e dol l ar  f i gur es i nvol ved 

i l l ust r at es why BFI  subsi di ar i es ar e c l ear l y not  
Wi s.  St at .  § 77. 51( 13) ( b)  r et ai l er s engaged i n t he busi ness of  
t r ansf er r i ng f i xed asset s.   Ri ver  Ci t y r ecei ved f i xed asset s 
wor t h $1, 180, 531. 81 over  a f our - year  per i od,  accor di ng t o t he 
Depar t ment  audi t .   Annual l y,  t hat  i s  an aver age of  $295, 132. 95.   
BFI  had ei ght  subsi di ar i es.   I f  al l  of  t he subsi di ar i es t ook 
par t  i n t he i nt er company t r ansf er s t o t he same ext ent  as Ri ver  
Ci t y,  annual l y t he f i xed asset s t r ansf er r ed woul d val ue 
$2, 361, 063. 60,  whi ch woul d be l ess t han 0. 05% of  BFI  annual  
r evenues.  
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¶50 Cour t s,  however ,  have def i ned consi der at i on.   I t  may 

ar i se when t her e i s a benef i t  t o t he pr omi sor  or  a det r i ment  t o 

t he pr omi see,  Fi r st  Wi sconsi n Nat i onal  Bank v.  Oby,  52 

Wi s.  2d 1,  6,  188 N. W. 2d 454 ( 1971) ,  such as a change i n 

f i nanci al  posi t i on.   Har dscr abbl e Ski  Ar ea v.  Fi r st  Nat ' l  Bank,  

42 Wi s.  2d 334,  344,  166 N. W. 2d 191 ( 1969) .   I t  may al so ar i se 

f r om " [ m] ut ual  pr omi ses f or  f ut ur e per f or mances of  act s by t he 

par t i es .  .  .  i f  each of  t he pr omi ses i s capabl e of  bei ng 

per f or med,  ar e gi ven i n exchange f or  each ot her ,  and ar e 

mut ual l y bi ndi ng upon t he par t i es. "   MADCAP I ,  LLC v.  McNamee,  

2005 WI  App 173,  ¶8,  284 Wi s.  2d 774,  702 N. W. 2d 16.   Pr omi ses 

t hat  ar e " per f or mabl e,  concur r ent ,  and mut ual l y bi ndi ng upon 

bot h par t i es at  t he same t i me"  const i t ut e consi der at i on.   St ack 

v.  Rot h Br os.  Co. ,  162 Wi s.  281,  288,  156 N. W.  148 ( 1916) .   

¶51 The Rest at ement  ( Second)  of  Cont r act s § 71 ( 1981)  

pr ovi des t hat  " [ t ] o const i t ut e consi der at i on,  a per f or mance or  a 

r et ur n pr omi se must  be bar gai ned f or . "   § 71( 1) .   The 

per f or mance or  r et ur n pr omi se i s bar gai ned f or  i f  " i t  i s  sought  

by t he pr omi sor  i n exchange f or  hi s pr omi se and i s gi ven by t he 

pr omi see i n exchange f or  t hat  pr omi se. "   § 71( 2) .   The r equi s i t e 

bar gai ni ng t ypi cal l y i nvol ves each par t y i nduci ng t he ot her  t o 

act .      

¶52 I n t hi s case,  Ri ver  Ci t y r ecei ved f i xed asset s f r om 

BFI  subsi di ar i es and gave not hi ng i n r et ur n.   Ther e i s no 

evi dence of  a payment .   Ther e i s no evi dence t hat  Ri ver  Ci t y 

made any pr omi ses t o t he BFI  subsi di ar i es.   The BFI  subsi di ar i es 

act ed and got  not hi ng i n r et ur n.   Accor di ngl y,  we concl ude t hat  
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t he r equi s i t e consi der at i on di d not  exi st  f or  t he i nt er company 

t r ansf er s t o be " pur chases"  pur suant  t o § 77. 51( 12) ( a) .  

¶53 The Depar t ment  cont ended t hat  consi der at i on exi st ed 

based on a number  of  di f f er ent  r at i onal es.   We f i nd none of  t hem 

t o be mor e r easonabl e t han t he Commi ssi on' s concl usi on t hat  t he 

i nt er company t r ansf er s wer e somet hi ng ot her  t han " pur chases"  f or  

use t ax pur poses.    

¶54 Fi r st ,  t he Depar t ment  cont ended t hat  even t hough t he 

BFI  subsi di ar i es di d not  r eap a bar gai ned f or  benef i t ,  BFI  di d.   

Wi sconsi n,  however ,  f ol l ows t he l egal - ent i t y t heor y.   I nt er st at e 

Fi n.  Cor p. ,  28 Wi s.  2d at  273.   We t r eat  whol l y- owned 

subsi di ar i es as i ndependent  l egal  ent i t i es,  r at her  t han as 

mer el y a par t  of  t he cor por at e shar ehol der .   Tr eat i ng t he BFI  

subsi di ar i es as i ndependent  cor por at i ons,  t her e i s no evi dence 

t hat  t he subsi di ar i es got  anyt hi ng i n r et ur n f or  t r ansf er r i ng 

t he f i xed asset s t o Ri ver  Ci t y.     

¶55 Second,  t he Depar t ment  al so cont ended t hat  Wi sconsi n 

has a st at ut or y scheme t hat  t axes al l  t r ansf er s of  t angi bl e 

per sonal  pr oper t y,  unl ess an expl i c i t  exempt i on appl i es.   

Because Ri ver  Ci t y has not  i dent i f i ed an expl i c i t  exempt i on t hat  

appl i es t o t he i nt er company t r ansf er s,  t he ar gument  goes,  some 

t ax must  appl y.   Thi s i gnor es t he nuances of  t he st at ut or y 

scheme.   For  i nst ance,  t hi s cour t  has hel d t hat  a § 77. 51( 13) ( a)  

r et ai l er  must  have mer cant i l e i nt ent .   Kol l asch,  104 Wi s.  2d at  

568.   Ther ef or e,  i n a case wher e t he per son t r ansf er r i ng 

t angi bl e per sonal  pr oper t y l acks mer cant i l e i nt ent ,  he or  she 

wi l l  not  be subj ect  t o t ax,  even t hough no expl i c i t  exempt i on 
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appl i es.   The Depar t ment ' s asser t i on t hat  Wi sconsi n has a 

st at ut or y scheme t hat  t axes al l  t r ansf er s of  t angi bl e per sonal  

pr oper t y,  unl ess an expl i c i t  exempt i on appl i es,  i s  i ncor r ect .      

¶56 Fi nal l y,  t he Depar t ment  cont ended t hat  Ri ver  Ci t y ' s 

bookkeepi ng mani f est ed t he necessar y consi der at i on f or  t he 

i nt er company t r ansf er s t o be consi der at i on.   Consi der at i on 

exi st ed as a mat t er  of  l aw,  t he ar gument  goes,  as soon as i t  

made an ent r y i n i t s i nt er company payabl es account .   I n suppor t  

of  t hi s,  t he Depar t ment  r el i ed on i t s i nt er pr et at i on of  

§ 77. 51( 14)  and an Ohi o Supr eme Cour t  deci s i on,  Hawt hor n 

Mel l ody,  I nc.  v.  Li ndl ey,  417 N. E. 2d 1257 ( Ohi o 1981) .   An 

exami nat i on of  bot h of  t hese i ndi cat es t he Depar t ment ' s f i nal  

cont ent i on i s al so unper suasi ve.   

¶57 Accor di ng t o t he Depar t ment ,  because a § 77. 51( 14)  

sal e occur r ed consi der at i on must  have ar i sen when Ri ver  Ci t y 

ent er ed a l i abi l i t y  i n i t s i nt er company payabl es account . 8  

However ,  t he occur r ence of  a § 77. 51( 14)  sal e i s not  t he i ssue 

bef or e t hi s cour t .   Focusi ng on whet her  or  not  a sal e occur r ed 

i s not  r el evant  because t he l egi s l at ur e di d not  i ncl ude 

consi der at i on as an el ement  of  a § 77. 51( 14)  sal e,  as i t  di d i n 

def i ni ng " pur chase. "   The r ecogni t i on of  a sal e woul d be 

si gni f i cant  onl y  i f  Wi sconsi n' s  st at ut or y scheme i mposed a t ax 

on al l  t r ansf er s of  t angi bl e per sonal  pr oper t y.   Then,  ei t her  a 

sal es t ax or  use t ax woul d be owed once t he det er mi nat i on of  a 

                                                 
8 Sect i on 77. 51( 14)  def i nes " sal e, "  i n per t i nent  par t ,  as 

" any one or  al l  of  t he f ol l owi ng:  t he t r ansf er  of  t he owner shi p 
of ,  t i t l e t o,  possessi on of ,  or  enj oyment  of  t angi bl e per sonal  
pr oper t y. "  
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sal e had been made.   As not ed above,  Wi sconsi n does not  have 

such a st at ut or y scheme.   Anal ysi s of  § 77. 51( 14)  mer el y di ver t s 

t he anal ysi s away f r om det er mi ni ng whet her  a " pur chase"  

occur r ed.             

¶58 The Depar t ment ' s c i t at i on of  t he Ohi o Supr eme Cour t  

deci s i on i s al so unper suasi ve because t he cour t  i nt er pr et ed a 

di st i ngui shabl e st at ut or y scheme.   The cour t  i nt er pr et ed a 

def i ni t i on of  " sal e. "   Hawt hor n Mel l ody,  417 N. E. 2d at  1262.   We 

ar e i nt er pr et i ng t he def i ni t i on of  " pur chase. "   The Ohi o 

Legi s l at ur e made t he deci s i on t o " br oadl y def i ne consi der at i on. "   

I d.   The Wi sconsi n Legi s l at ur e has not  def i ned " consi der at i on"  

at  al l .   The Hawt hor n Mel l ody t axpayer  sought  an except i on,  so 

t he cour t  const r ued t he st at ut e st r i ct l y,  not i ng t hat  t he 

t axpayer  had a " heavy bur den t o over come. "   I d.   Ri ver  Ci t y does 

not  seek an except i on,  but  seeks t o avoi d i mposi t i on of  a t ax,  

whi ch we const r ue i n f avor  of  t he t axpayer .   Kear ney & Tr ecker ,  

91 Wi s.  2d at  753.   Ri ver  Ci t y,  t her ef or e,  does not  f ace t he 

same heavy bur den.   The Hawt hor n Mel l ody cour t  hel d t hat  because 

accr ual  ent r i es r ef l ect  t he exi st ence of  an expense or  

l i abi l i t y ,  t he ent r i es t hemsel ves cr eat ed consi der at i on.   

Because of  t he di st i nct  st at ut or y scheme,  we f i nd t hi s hol di ng 

unper suasi ve r el at ed t o t hi s case.  

¶59 The Depar t ment ' s cont ent i ons do not  r esul t  i n an 

i nt er pr et at i on t hat  i s mor e r easonabl e t han t he Commi ssi on' s.   

We concl ude t hat  t he necessar y consi der at i on di d not  exi st  t o 

deem t he i nt er company t r ansf er s " pur chases. "   Accor di ngl y,  t he 
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t r ansf er s do not  f al l  wi t hi n t he scope of  § 77. 53( 1)  and Ri ver  

Ci t y does not  owe use t ax f or  t he t r ansf er s.      

I V.  NEGLI GENCE PENALTY 

¶60 Wi sconsi n St at ut e § 77. 60( 3)  pr ovi des t he f ol l owi ng:   

I f  due t o negl ect  an i ncor r ect  r et ur n i s f i l ed,  t he 
ent i r e t ax f i nal l y det er mi ned shal l  be subj ect  t o a 
penal t y of  25% .  .  .  of  t he t ax excl usi ve of  i nt er est  
or  ot her  penal t y.   A per son f i l i ng an i ncor r ect  r et ur n 
shal l  have t he bur den of  pr ovi ng t hat  t he er r or  or  
er r or s wer e due t o good cause and not  due t o negl ect .  

As not ed above,  t hi s l anguage does not  r easonabl y gi ve r i se t o 

mul t i pl e i nt er pr et at i ons.   I t  i s  not  ambi guous.   Ther ef or e,  

ext r i nsi c sour ces,  such as agency i nt er pr et at i ons,  wi l l  not  be 

necessar y i n i nt er pr et i ng i t .   We wi l l  appl y t he st at ut e' s pl ai n 

meani ng.   Based on t he pl ai n l anguage,  Ri ver  Ci t y has t he bur den 

of  pr ovi ng t hat  i t  f i l ed an i ncor r ect  r et ur n due t o good cause 

and not  due t o negl ect .  

¶61 The Depar t ment ' s f i el d audi t  had a sect i on enumer at i ng 

i t s f i ndi ngs of  negl ect  t hat  j ust i f i ed i mposi ng t he negl i gence 

penal t y.   I t  r ef er r ed t o bot h t he r ecycl i ng and wast e r educt i on 

asset s and t he i nt er company t r ansf er  asset s as " t he [ t wo]  maj or  

ar eas of  cont ent i on i n t hi s audi t , "  and t hat  bot h had been 

addr essed i n t he pr evi ous audi t .            

¶62 The l i t i gat i on bet ween BFI - Wi sconsi n and t he 

Depar t ment  t hat  over l apped wi t h t hi s case gave Ri ver  Ci t y good 

cause f or  f i l i ng i t s r et ur n.   Rel at ed t o t he i nt er company 

t r ansf er s,  Ri ver  Ci t y f i l ed i t s r et ur n i n a manner  consi st ent  

wi t h t he Commi ss i on' s concl usi on i n Br owni ng- Fer r i s.   Concer ni ng 

t he por t i on of  t he assessment  r el at ed t o t he r ecycl i ng exempt i on 
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i ssue,  Br owni ng- Fer r i s di d not  r esol ve t he i ssue unt i l  seven 

year s af t er  t he audi t  per i od.   Accor di ngl y,  we concl ude t hat  

Ri ver  Ci t y has sat i sf i ed i t s bur den.   The negl i gence penal t y 

need not  be pai d.    

¶63 The Depar t ment  cont ended t hat  i t s st at ed r at i onal e f or  

t he assessment  of  negl ect  shoul d not  be consi der ed because t he 

st at ut e pl aces t he bur den on t he t axpayer  t o pr ove a l ack of  

negl ect .   The l egi s l at ur e,  however ,  speci f i ed t hat  t he 

Depar t ment  woul d have t o make a f i ndi ng of  negl ect  bef or e 

i mposi ng t he negl i gence penal t y.    

¶64 Sect i on 77. 60( 3)  begi ns,  " [ i ] f  due t o negl ect  an 

i ncor r ect  r et ur n i s f i l ed. "   Thi s means t hat  t her e must  be a 

f i ndi ng of  negl ect  bef or e t he Depar t ment  can i mpose t he penal t y.   

I f  t hi s wer e not  t he case,  t he l egi s l at ur e coul d have pr ovi ded 

t he f ol l owi ng:  " I f  an i ncor r ect  r et ur n i s f i l ed .  .  .  . "   Thi s 

woul d not  r equi r e a f i ndi ng of  negl ect  on t he par t  of  t he 

Depar t ment  as a pr er equi s i t e t o i mpose a negl i gence penal t y.   

Ther ef or e,  t o gi ve meani ng t o t he wor ds of  t he st at ut e,  t he 

Depar t ment  must  make some f i ndi ng of  negl ect  t o i mpose t he 

negl i gence penal t y.   I t  i s  due t o t he i ncl usi on of  " [ i ] f  due t o 

negl ect , "  t hat  t he Depar t ment ' s f i ndi ngs of  negl ect  i s  per t i nent  

t o det er mi ni ng whet her  a negl i gence penal t y i s appr opr i at e.  

V.  CONCLUSI ON 

¶65 The i nt er company t r ansf er s Ri ver  Ci t y par t i c i pat ed i n 

do not  f al l  wi t hi n Wi sconsi n' s use t ax st at ut e.   The BFI  

subsi di ar i es di d not  const i t ut e r et ai l er s pur suant  t o 

§ 77. 51( 13) .   The r equi s i t e consi der at i on di d not  exi st  f or  t he 
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t r ansf er s t o be consi der ed § 77. 51( 12) ( a)  pur chases.   Ri ver  Ci t y  

al so sat i sf i ed i t s bur den of  showi ng t hat  i t  had good cause f or  

f i l i ng i t s r et ur n.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶66 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he Depar t ment  of  Revenue and t he ci r cui t  cour t  and woul d 

r ever se t he deci s i on of  t he Tax Appeal s Commi ssi on.     

¶67 I n a t hi r t y- seven- page,  wel l - anal yzed,  wel l - r easoned 

and t hor ough opi ni on,  t he c i r cui t  cour t  f or  Dane Count y,  Judge 

Ger al d C.  Ni chol ,  concl uded t hat  " Ri ver  Ci t y ' s acqui s i t i ons of  

f i xed asset s t hr ough i nt er company t r ansf er s wer e ' pur chases'  

f r om a ' r et ai l er '  and ar e t hus subj ect  t o t he use t ax.   

Fur t her mor e,  Ri ver  Ci t y ' s f ai l ur e t o r epor t  al l  of  i t s  t ax 

obl i gat i ons was not  due t o good cause and was negl i gent . "    

¶68 I  agr ee and f i nd l i t t l e need t o subst i t ut e my own 

anal ysi s f or  t hat  of  t he c i r cui t  cour t .   I nst ead,  I  shal l  quot e 

f r om or  r ef er  t o r el evant  passages f r om t he ci r cui t  cour t ' s  

ext ensi ve opi ni on.   

I  

¶69 As t o t he f i r st  i ssue,  whet her  t he t r ansf er s wer e 

subj ect  t o use t ax,  t he c i r cui t  cour t  pr oper l y decl i ned t o gi ve 

any def er ence t o t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  

t he st at ut es because t he i ssue was ver y near l y one of  f i r st  

i mpr essi on.    

¶70 The ci r cui t  cour t  i ni t i al l y  obser ved t hat  t he 

cor por at i ons wer e separ at e ent i t i es f or  st at e t ax pur poses:   

Ri ver  Ci t y i s  a separ at e l egal  cor por at e ent i t y f r om 
BFI  and al l  ot her  BFI  subsi di ar i es.   For  st at e t ax 
pur poses,  each subsi di ar y i s pr oper l y v i ewed as an 
i ndependent  ent i t y,  and accor di ngl y,  shoul d al so be 
t r eat ed as such i n t he cont ext  of  t hi s case.   Wi s.  DOR 
v.  Ri ver  Ci t y  Ref use Removal ,  I nc. ,  No.  2003CV2774,  at  
14 ( Wi s.  Ci r .  Ct .  Dane Count y,  Aug.  2,  2004)  
( her ei naf t er  " Ci r cui t  Cour t  Memor andum Deci s i on and 
Or der " ) .  
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¶71 The ci r cui t  cour t  t hen hel d t hat  t he subsi di ar i es f r om 

whi ch Ri ver  Ci t y acqui r ed t he f i xed asset s wer e " r et ai l er s"  

under  § 77. 51( 13) ( b)  and § 77. 51( 13) ( am) ,  based on t he f ol l owi ng 

anal ysi s:  

• " These t r ansf er s gave Ri ver  Ci t y al l  r i ght s [ of ]  owner shi p 
of  t he asset s.   The f i xed asset s i ncl uded var i ous mot or  
vehi c l es as wel l  as ot her  r el at ed asset s bet ween t wo and 
f our  year s ol d.   Al l  mot or  vehi cl es acqui r ed t hr ough t hese 
i nt er company t r ansf er s wer e r e- t i t l ed i n Ri ver  Ci t y ' s 
name.   Al l  f i xed asset s acqui r ed i n t hi s manner  wer e t hen 
depr eci at ed on Ri ver  Ci t y ' s i ncome and f r anchi se t ax 
r et ur ns. "   Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  
10.  

• Kol l asch v.  Adamany,  104 Wi s.  2d 552,  568,  313 N. W. 2d 47 
( 1981) ,  hol ds t hat  " [ t ] he const r uct i on whi ch we gi ve t o 
' r et ai l er '  appl i es t he sec.  77. 51( 7) ( b) ,  St at s. ,  
def i ni t i on t o al l  per son [ s i c]  ' engaged i n t he busi ness of  
maki ng sal es. '   Those per son [ s i c]  ar e,  by st at ut e,  
r equi r ed t o pay a t ax on t he gr oss r ecei pt s of  al l  r et ai l  
sal es t hat  t hey ent er  i nt o unl ess t hey can poi nt  t o a 
speci f i c  exempt i on f r om t he t ax.   Sec.  77. 51( 7) ( a)  
r equi r es per sons who ar e not  i n t he busi ness of  maki ng 
sal es t o pay t he sal es t ax i f  t hey ar e sel l er s——i . e. ,  
engagi ng i n a t r ansact i on f or  whi ch t he gr oss r ecei pt s ar e 
subj ect  t o t he sal es t ax pur suant  t o sec.  77. 52( 1) .   The 
t ype of  t r ansact i ons whi ch make one a sec.  77. 51( 7) ( a)  
r et ai l er  ar e mer cant i l e ones. "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  17.  

• Accor di ngl y,  " t her e wer e t wo t ypes of  r et ai l er s under  t he 
st at ut es, "  i ncl udi ng " per sons who ar e not  engaged i n t he 
busi ness of  maki ng sal es,  but  who engage i n a t r ansact i on 
f or  whi ch t he gr oss r ecei pt s ar e subj ect  t o t he sal es 
t ax. "   Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  18.  

• " The acqui s i t i ons made by Ri ver  Ci t y f r om t he var i ous 
subsi di ar i es wer e nei t her  i sol at ed nor  spor adi c sal es.   
I ndeed,  t hese acqui s i t i ons wer e const ant  i n occur r ence and 
[ wer e]  a v i t al  means of  suppor t i ng t he company' s  
oper at i ons.   The subsi di ar i es wer e i n t he ' busi ness'  of  
maki ng sal es under  § 77. 51( 13) ( b)  because t hey wer e 
engaged i n t he t r ansact i ons wi t h t he ' obj ect  of  gai n,  
benef i t ,  or  advant age,  ei t her  di r ect  or  i ndi r ect '  under  
§ 77. 51( 1) .   At  l east  one of  t he subsi di ar i es t hat  
t r ansf er r ed asset s t o Ri ver  Ci t y hel d a sel l er ' s per mi t ,  
whi ch r ender s al l  sal es made by t hat  subsi di ar y subj ect  t o 
t axat i on,  absent  an exempt i on.   Fur t her mor e,  Ri ver  Ci t y  
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hel d a consumer  use t ax per mi t ,  because i t  made numer ous 
pur chases of  t axabl e goods wi t hout  sal es t ax bei ng char ged 
by t he sel l er .  The use t ax per mi t  f ul f i l l s  t he same 
pur pose as t he sal es t ax per mi t ,  and as such,  Ri ver  Ci t y ' s 
hol di ng of  t he use t ax per mi t  f ur t her  i ndi cat es t o t hi s 
Cour t  t hat  t he par t i es f r om whi ch Ri ver  Ci t y acqui r ed t he 
f i xed asset s shoul d pr oper l y be consi der ed r et ai l er s. "   
Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  24- 25.  

• " Fur t her mor e,  a consi der abl e number  of  t he f i xed asset s  
t hat  Ri ver  Ci t y acqui r ed wer e mot or  vehi c l es.   These mot or  
vehi c l es wer e r ecei ved by Ri ver  Ci t y and subsequent l y r e-
t i t l ed i n Ri ver  Ci t y ' s name.   The l egi s l at ur e pl aced 
speci f i c  f ocus on sel l er s of  mot or  vehi c l es by enact i ng 
§ 77. 51( 13) ( am) ,  whi ch pr ovi des t hat  a r et ai l er  i s  al so 
' any per son maki ng any r et ai l  sal e of  a mot or  
vehi c l e .  .  .  r egi st er ed or  t i t l ed,  or  r equi r ed t o be 
r egi st er ed or  t i t l ed .  .  .  . ' "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  25.  

¶72 The ci r cui t  cour t  al so hel d t hat  t he acqui s i t i ons of  

f i xed asset s f r om ot her  BFI  subsi di ar i es wer e " pur chases"  under  

§ 77. 51( 12) ( a) ,  r easoni ng as f ol l ows:  

• Even t hough t he i nt er company t r ansf er s di d not  i nvol ve an 
exchange of  money,  " consi der at i on can exi st  j ust  by i nt ent  
on behal f  of  t he par t i es t o be bound t o t he cont r act . "  
Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  27.  

• " The bookkeepi ng ent r i es act ual l y show t hat  t her e was 
i nt ent  by t he par t i es t o be bound t o t he t r ansact i on.   The 
ent r i es made i n Ri ver  Ci t y ' s payabl es account  do show a 
pr omi se t o pay f or  t he l i abi l i t i es t he company has 
accr ued.   The subsi di ar i es f r om whi ch Ri ver  Ci t y acqui r ed 
t he asset s have cor r espondi ng ent r i es i n t hei r  r ecei vabl e 
account s t hat  show an expect at i on of  payment  f r om Ri ver  
Ci t y.   Cer t ai nl y ,  i f  t he par ent  company BFI  sol d of f  one 
of  t hese subsi di ar i es t o an out si de i nt er est ,  t he new 
owner  woul d acqui r e al l  t he asset s and l i abi l i t i es t hat  
t hei r  newl y acqui r ed company had i ncur r ed on i t s  books. "   
I n ot her  wor ds,  " [ b] y r ecor di ng t he l i abi l i t i es and 
r ecei vabl es on t hei r  books,  t hese subsi di ar i es ar e 
conf i r mi ng t hat  t he t r ansact i ons t ook pl ace and ar e 
accur at e depi ct i ons of  t he f i nanci al  st at us of  t he 
compani es.   The ent r i es show t hat  t he par t i es i nt ended t o 
be bound t o t he t r ansact i ons. "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  27- 28.  

• " The changes i n Ri ver  Ci t y ' s f i nanci al  r ecor ds c l ear l y 
r esul t s i n consi der at i on i n t he st at e of  Wi sconsi n.   A 
change of  f i nanci al  posi t i on const i t ut es consi der at i on.   
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Har dscr abbl e Ski  Ar ea v.  Fi r st  Nat .  Bank,  42 Wi s.  2d 334,  
344,  166 N. W. 2d 191 ( 1969) .   The acqui s i t i on of  asset s and 
t he r el at ed bookkeepi ng ent r i es changed t he f i nanci al  
posi t i on of  Ri ver  Ci t y.   Af t er  acqui r i ng t he f i xed asset s,  
Ri ver  Ci t y was abl e t o deduct  depr eci at i on expenses.   
These deduct i ons t hen r educed Ri ver  Ci t y ' s t axabl e i ncome.   
Thi s i s an obvi ous benef i t  t o Ri ver  Ci t y t hat  f ul f i l l s  t he 
def i ni t i on of  consi der at i on. "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  28.  

• " The bookkeepi ng ent r i es ar e f ar  mor e t han some t ype of  
i nvent or y t r acki ng syst em.   The ent r i es t hemsel ves 
mat er i al l y  af f ect  t he f i nanci al  val ue of  t he company. "  
Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  29.  

• " [ T] he Cour t  al so f i nds ampl e evi dence i n t he r ecor d t hat  
i ndi cat es t hat  Ri ver  Ci t y di d,  i n f act ,  make payment s f or  
t hose asset s. "   Ci r cui t  Cour t  Memor andum Deci s i on and 
Or der  at  30.    

• Fur t her mor e,  " [ t ] he asset s acqui r ed by Ri ver  Ci t y wer e 
subsequent l y depr eci at ed.   But ,  i n or der  t o depr eci at e t he 
asset s,  Ri ver  Ci t y must  have i ncur r ed a cost  f or  t hose 
asset s.   Under  t he accr ual  met hod of  account i ng,  t he 
amount  t hat  i s  expended or  wi l l  be expended must  be 
i ncur r ed bef or e t he company can use t he amount  i n 
comput i ng i t s expense deduct i on.   Tr eas.  Reg.  § 1. 446-
1( c) ( 1) ( i i ) ( B) .   Thus,  i f  Ri ver  Ci t y di d not ,  as i t  
consi st ent l y asser t s,  acqui r e t he asset s i n exchange f or  
some f or m of  r emuner at i on,  t hen i t  woul d have no cost  
basi s f or  depr eci at i ng t hose asset s. "   Ci r cui t  Cour t  
Memor andum Deci s i on and Or der  at  31.  

¶73 The ci r cui t  cour t  pr oper l y concl uded t hat  " t he 

i nt er company t r ansf er s wer e ' pur chases'  f r om a ' r et ai l er '  and 

t hus subj ect  t o t he use t ax. "   Ci r cui t  Cour t  Memor andum Deci s i on 

and Or der  at  29.  

I I  

¶74 As t o t he second i ssue,  t he c i r cui t  cour t  pr oper l y 

gave no def er ence t o t he Tax Appeal s Commi ssi on on t he quest i on 

whet her  t he assessment  of  a negl i gence penal t y  was war r ant ed 

because t he penal t y di r ect l y per t ai ned t o t he di sposi t i on of  t he 

f i r st  i ssue,  whi ch t he ci r cui t  cour t  det er mi ned i ndependent l y of  

t he Tax Appeal s Commi ssi on.    
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¶75 The ci r cui t  cour t  t hen concl uded t hat  t he negl i gence 

penal t y was pr oper l y i mposed upon Ri ver  Ci t y.   I mpor t ant  t o t he 

c i r cui t  cour t ' s  anal ysi s wer e t wo pr i nci pl es:  1)  " under  

§ 77. 60( 3)  negl ect  i s  det er mi ned as of  t he dat e t he t ax r et ur n 

i s f i l ed, "  and 2)  " t he same st at ut e pl aces t he bur den of  pr oof  

on t he per son f i l i ng an i ncor r ect  r et ur n t o demonst r at e t hat  t he 

er r or s wer e f or  good cause and not  due t o negl ect . "   Ci r cui t  

Cour t  Memor andum Deci s i on and Or der  at  34.  

¶76 The ci r cui t  cour t  r easoned as f ol l ows:  

• " Ri ver  Ci t y ' s posi t i on i s t hat  i t  was r easonabl e i n not  
changi ng i t s t ax r epor t i ng pr act i ces because i t  was wai t i ng 
f or  t he out come of  l i t i gat i on by BFI - Wi sconsi n of  t he same 
i ssues.   However ,  t he t i mi ng of  t hat  l i t i gat i on does not  
suppor t  Ri ver  Ci t y ' s ar gument . "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  35.  

• Ri ver  Ci t y " was awar e as a r esul t  of  t he pr evi ous audi t  
t hat  t he DOR consi der ed bot h act i v i t i es t o be t axabl e. "   
Ci r cui t  Cour t  Memor andum Deci s i on and Or der  at  35.  

• " Despi t e t hat  knowl edge,  Ri ver  Ci t y f ai l ed t o pr oper l y 
r epor t  i t s  t ax obl i gat i ons.   The l i t i gat i on i nvol v i ng BFI -
Wi sconsi n was not  commenced unt i l  f our  year s af t er  t he end 
of  t he f i r st  f i scal  year  of  t he audi t .   I t  i s  unt enabl e 
t hat  a t axpayer  coul d i gnor e i t s t ax obl i gat i ons unt i l  
di scover ed by t he DOR,  and t hen avoi d t he negl i gence 
penal t y because a separ at e company was l i t i gat i ng t he same 
i ssues,  wel l  past  t he f i l i ng dat e when t he negl ect  was 
det er mi ned. "   Ci r cui t  Cour t  Memor andum Deci s i on and Or der  
at  36.  

• " An appr opr i at e cour se of  act i on woul d have been f or  Ri ver  
Ci t y t o r epor t  t he act i v i t i es t hat  i t  knew t o be consi der ed 
t axabl e and t hen f i l e f or  a r ef und pendi ng t he out come of  
any subsequent  l i t i gat i on. "   Ci r cui t  Cour t  Memor andum 
Deci s i on and Or der  at  36.  

¶77 The ci r cui t  cour t  pr oper l y hel d t hat  Ri ver  Ci t y had 

not  met  i t s bur den " t o show t hat  i t s f ai l ur e t o r epor t  i t s  t ax 

obl i gat i ons was due t o good cause and not  negl ect . "   Ci r cui t  

Cour t  Memor andum Deci s i on and Or der  at  36.   
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¶78 I  agr ee wi t h t he r at i onal e of f er ed by and t he 

concl usi ons r eached by t he c i r cui t  cour t .   I  woul d r ever se t he 

cour t  of  appeal s and hol d t hat  Ri ver  Ci t y i s l i abl e f or  bot h t he 

use t ax and t he negl i gence penal t y assessed by t he Depar t ment  of  

Revenue.  

I I I  

¶79 I  wr i t e f ur t her  t o expr ess a caut i on about  t he met hod 

advanced i n t he maj or i t y opi ni on f or  det er mi ni ng what  l evel  of  

def er ence t o af f or d t o t he Tax Appeal s Commi ssi on' s 

i nt er pr et at i on of  a st at ut e.  

¶80 Rel yi ng on UFE I nc.  v.  LI RC,  201 Wi s.  2d 274,  548 

N. W. 2d 57 ( 1996) ,  t he maj or i t y opi ni on announces t hat  " [ w] e ar e 

not  bound by an agency' s i nt er pr et at i on of  st at ut or y l anguage,  

but  we do at  t i mes def er  t o an agency when pr esent ed wi t h an 

ambi guous st at ut e. "   Maj or i t y op. ,  ¶32.  

¶81 Essent i al l y ,  t he maj or i t y opi ni on concl udes t hat  i f  a 

st at ut e i s pl ai n on i t s f ace,  t hat  i s ,  not  ambi guous,  t hen no 

ext r i nsi c sour ces,  i ncl udi ng agency i nt er pr et at i ons,  need be 

consul t ed t o det er mi ne t he st at ut e' s meani ng. 1  Put  anot her  way,  

i f  a st at ut e' s meani ng i s unambi guous and obvi ous f r om t he t ext ,  

t hen t he cour t ' s  i nt er pr et at i on i s t he onl y r easonabl e 

                                                 
1 Maj or i t y op. ,  ¶¶29- 30,  32.   I  f i nd i t  sur pr i s i ng t hat  t he 

maj or i t y opi ni on t r eat s an agency' s i nt er pr et at i on of  a st at ut e 
as an ext r i nsi c sour ce.   The usual  ext r i nsi c sour ce i s 
" l egi s l at i ve hi st or y. "   I  wonder  whet her  under  t he maj or i t y ' s 
r ubr i c pr i or  case l aw i nt er pr et i ng a st at ut e i n quest i on woul d 
al so be consi der ed an " ext r i nsi c  sour ce, "  t o be used onl y when a 
st at ut e i s deemed ambi guous.  
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i nt er pr et at i on of  a st at ut e and no def er ence need be gi ven t o an 

agency' s i nt er pr et at i on. 2 

¶82 The maj or i t y opi ni on expl ai ns i t s appr oach as f ol l ows:  

" As a poi nt  of  emphasi s,  t he cour t  wi l l  r evi ew t he § 77. 60( 3)  

i ssue de novo because t he st at ut e l acks ambi gui t y.   We wi l l  gi ve 

t he Commi ssi on' s i nt er pr et at i on of  § 77. 60( 3)  no def er ence 

because of  t he l ack of  ambi gui t y,  not  because t he Commi ssi on 

l acks exper i ence or  has pr evi ous l y been i nconsi s t ent . "   Maj or i t y  

op. ,  ¶35 n. 6.  

¶83 I  bel i eve t hi s appr oach t o def er ence t o an agency' s 

i nt er pr et at i on of  a st at ut e i s pr obl emat i c.  

¶84 Tr adi t i onal l y,  t hi s cour t  has not  consi der ed,  as a 

t hr eshol d i nqui r y,  whet her  a st at ut e i s ambi guous bef or e 

exami ni ng whet her  t o accor d def er ence t o an agency' s st at ut or y  

i nt er pr et at i on. 3  The cour t  i nst ead has st at ed t hat  i t  deci des 

quest i ons of  l aw but  under  some ci r cumst ances may accor d 

def er ence t o an agency' s i nt er pr et at i on.    

¶85 Rat her  t han anal yzi ng such quest i ons as t he exper i ence 

an agency has wi t h a cer t ai n st at ut e,  i t s  speci al i zed knowl edge 

i n a f i el d,  and whet her  i t  has been speci al l y  char ged by t he 

                                                 
2 I  al so do not  under st and t he r eason f or  t he maj or i t y ' s 

compar i son of  t he r easonabl eness of  t he posi t i ons of  t he 
Depar t ment  of  Revenue and t he Tax Appeal s Commi ssi on.   See 
maj or i t y op. ,  ¶¶40,  53,  59.   The cour t  i s  r evi ewi ng t he 
st at ut or y i nt er pr et at i on and t he deci s i on of  t he Tax Appeal s 
Commi ssi on,  not  r evi ewi ng t he Depar t ment  of  Revenue.  

3 For  an ext ensi ve di scussi on of  t he met hod t r adi t i onal l y 
used t o det er mi ne what  l evel  of  def er ence t o af f or d an agency' s 
st at ut or y i nt er pr et at i on,  i ncl udi ng t he numer ous cases i n whi ch 
i t  was appl i ed,  see Raci ne Har l ey- Davi dson v.  Di v.  of  Hear i ngs & 
Appeal s,  2006 WI  86,  292 Wi s.  2d 549,  717 N. W. 2d 184.  
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l egi s l at ur e t o admi ni st er  t he st at ut e t o det er mi ne whet her  a 

cer t ai n l evel  of  def er ence shoul d be af f or ded t o an agency' s 

i nt er pr et at i on,  t he maj or i t y opi ni on t oday al l ows cour t s t o 

bypass t hi s anal ysi s by s i mpl y decl ar i ng t he st at ut e 

" unambi guous"  and of f er i ng t he cour t ' s  i nt er pr et at i on of  t he 

st at ut e.   Whet her  def er ence i s gi ven t o an agency' s st at ut or y 

i nt er pr et at i on shoul d not  f al l  pr ey t o t he easi l y mani pul at ed 

t est  of  " ambi gui t y. "  

¶86 As I  have pr evi ousl y wr i t t en,  " [ t ] he 

ambi guous/ unambi guous,  l i t er al ,  pl ai n meani ng debat e i s a wor d 

game.   The char act er i zat i ons of  ' ambi guous, '  ' unambi guous, '  

' l i t er al , '  and ' pl ai n meani ng'  ar e i n t he eyes of  t he behol der  

and appear  t o be concl usor y l abel s a cour t  pi ns on a st at ut e. " 4 

¶87 The t wo met hods of  det er mi ni ng t he def er ence,  i f  any,  

t o af f or d an agency' s i nt er pr et at i on of  st at ut es——t he one 

advocat ed t oday by t he maj or i t y opi ni on and t he one 

t r adi t i onal l y used——may ul t i mat el y r each t he same r esul t .   To 

avoi d conf usi on and debat e i n f ut ur e cases about  t he cor r ect  

anal ysi s,  I  woul d cont i nue t o appl y t he anal ysi s t r adi t i onal l y  

empl oyed f or  accor di ng def er ence t o st at ut or y i nt er pr et at i on of  

an admi ni st r at i ve agency.   

¶88 For  t he f or egoi ng r easons,  I  di ssent .  

                                                 
4 Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶67,  293 

Wi s.  2d 123,  717 N. W. 2d 258 ( Abr ahamson,  C. J. ,  concur r i ng)  
( l i s t i ng ot her  cases descr i bi ng t he pr obl emat i c aspect s of  t he 
i nqui r y i nt o ambi gui t y) .  
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¶89 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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