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BURROW, WALLACE CAMPBELL, DONALD CHILDERS,
ROBERT CLARK, ILONA CLARK, GARY CURRY, SANDRA
CURRY, DONALD DAHLKE, LYLA DAHLKE, EMERY
DEROSIER, LUVERN DEROSIER, M.A. DIMARCANTONIO,
THOMAS DRAWS, VERNON DUESING, LEWIS FARMER,
KATHLEEN FARMER, LOUIS FINGER, LORETTA FINGER,
ROBERT FISHER, JEAN FISHER, CHARLES FOUDRAY,
MILLY FOUDRAY, BILL NEFF, DIANE FRANKE, WAYNE
FRANTZ, JANET FRANTZ, JOHN FRITZ, PAUL GAUER,
SANDY GAUER, GENE GEHRT, JANE GEHRT, ANTONINO
GIARDINA, ROSE GIARDINA, FRANK GIARDINA, DONALD
GINCHOFF, PATRICIA GINCHOFF, SANDRA GOFF,
KENNETH GRAY, JANE GRAY, RICHARD GROSS, JANE
GROSS, WILBUR GROTH, LOIS GROTH, JOE GRUSPIER,
ALICE GRUSPIER, DONNA GURHOLT, ROBERT HANLON,
SHIRLEY HANLON, WILLIAM HEFKA, GAIL HEFKA,
DONALD HEIDNER, HELEN HEIDNER, JACK HILL, MARY
K. HILL, EDWARD HINCHLEY, MARGE HINCHLEY,
DARWIN HOEFS, JUDY HOEFS, BILL HOKE, RITA HOKE,
PHILIP HOWARD, HELEN HOWARD, ALBERT HUBER,
ARLENE HUBER, DEAN HUFFSTUTLER, JINNY
HUFFSTUTLER, EDWARD HUGHES, SANDRA HUGHES,
EDWARD HUGHES, MARLENE HUGHES, TERRY HURM,
SUSAN HURM, LENARD JENDAL, EDITH JENDAL, HERMAN
L. JOHNSON, MARY KANE, EDWARD KASZUBOWSKI,
STEVEN KOSTAKOS, FRANCIS KOZINA, MARYELLEN
KOZINA, WALTER KRUSZYNSKI, LORETTA KRUSZYNSKI,
JOSEPH KUCHER, RUTH KUCHER, ELAINE LAPLANT,
WILLIAM LINDE, TIMOTHY L1V, CHRISTINE LIV,

RALPH LUSSIER, THERESA LUSSIER, JAMES LYTLE,
RITA LYTLE, DONALD MASON, BARBARA MASON,
MARSHALL MATJEVICH, C. JAMES MAYER, BETTY
MAYER, JAMES MCCARTHY, ELIZABETH MCCARTHY,
ALBERT MCGRAW, EVELYN MCGRAW, THOMAS MCGUIRE,
WILLIAM A. MEINZER, BURNESS MELTON, JUANITA
MELTON, MARION MELZER, JOSEPH MICHALOWSKI, ROSE
MICHALOWSKI, RAYMOND MURPHY, LILLIAN MURPHY,
WALTER MYSLIWIEC, MARCIA MYSLIWIEC, CLARENCE
NEGUS, IMELDA NEGUS, EDWIN NELSON, CARL NICKEL,
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JACK NIEMANN, LINDA NIEMANN, MARION OBUKOWICZ,
GRACE OBUKOWICZ, WILLARD PAREJKO, MICHAEL
PARSONS, LINDA PARSONS, THOMAS PETERSON, DIANE
PETERSON, WILLIAM PFLANZ, JACKIE PFLANZ,
LEONARD PFLUGHAUPT, CARYL PFLUGHAUPT, WALLACE
PHILLIPS, CAROLYN PHILLIPS, DONALD PIERCE,

JEANNE PIERCE, BRIAN PLUTA, KATHRYN PLUTA,
MICHAEL RAUSCH, RICHARD RENAUD, VINCENETTE
RENAUD, WAYNE RICE, DOLORES RICE, JOHN RILEY,
ANNETTE RILEY, NORMAN RIPPBERGER, BARBARA
RIPPBERGER, DALE RODGERS, EUGENE ROMANSKI,
ILENE ROMANSKI, JAMES ROTHER, HUGH RYAN, CARL
SCHIMKA, ROMAN SCHMIDT, NANCY SCHMIDT, CLARENCE
SCHULTZ, JOYCE SCHULTZ, WARREN SCHULTZ, HARRIET
SCHULTZ, GEORGE T. SHUMERT, GLEN SHELLEY,
ROBERT SHORT, ROSA SHORT, GARY SHULZ, CAROL
SHULZ, LOUIS D. SIMMONS, LILLIAN SIMMONS,

GEORGE C. SIMS, JR., MARVIN SMITH, RONALD

SOLNER, RAY STALEY, BEVERLY STALEY, FRANK
STEFANIAK, LONDINE STEFANIAK, MILAN SULAVER,
CORINNE SULAVER, JOSEPH SZAMLEWSKI, BARBARA
SZAMLEWSKI, WESLEY TANNER, CARMELIA TANNER,
RONALD THEIS, JEAN THEIS, MARTIN TIVADOR, DORIS
TIVADOR, STEPHEN TOBOLIC, CHARLES ULAM,
JOSEPHINE ULAM, DAVID WALLESTAD, JOYCE
WALLESTAD, LLOYD WEBER, HARRY WHITNEY, DONNA
WHITNEY, ROBERT WIRT, JR., ROBERT WIRT, MARILYN
WIRT, JYLES WOMACK, LYNN WOMACK, HUBERT J.
WRIGHT, MARY WRIGHT, JEROME YOUNG, FAY YOUNG
AND ANTHONY ZAPPIA,

PLAINTIFFS-APPELLANTS,

V.
TOWN OF FULTON,
DEFENDANT-RESPONDENT.
98 CV 422

RICHARD AHRENS, SHIRLEY AHRENS, ROBERT
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ALBRIGHT, SHIRLEY ALBRIGHT, BARBARA ALLEN,
NICHOLAS ALLEN, DOLORES ALLEN, JUNE ANN AMELL,
ARNOLD ANDERSON, LORRAINE ANDERSON, JOHN
AUGUSTYNIAK, MARGARET AUGUSTYNIAK, MILTON
BATES, HELEN BATES, ROBERT BAUER, GAIL BAUER,
DAVID BEAR, KAREN BEAR, MICHAEL BELLETTIERE,
PAT BELLETTIERE, OTTO BENZ, GLEN BLACK, MELANIE
BLACK, EDWARD BLANCHARD, JANE BLANCHARD, KATHY
BLAZYK, NORDINE BOLSTAD, NANCY BOLSTAD, JIM
BOOKER, DIANA BOOKER, VIRGINIA BOSWELL, ROBERT
B0SZKO, KATHY BOSZKO, DONALD BRAKE, MARY BRAKE,
ALBERT BRUEGGEMAN, MARY ANN BRUEGGEMAN, FRED
BURROW, ROSEMARY BURROW, WALLACE CAMPBELL,
DONALD CHILDERS, ROBERT CLARK, ILONA CLARK,
GARY CURRY, SANDRA CURRY, DONALD DAHLKE, LYLA
DAHLKE, EMERY DEROSIER, LUVERN DEROSIER, ML.A.
DIMARCANTONIO, THOMAS DRAWS, VERNON DUESING,
DEAN EVELAND, DONNA EVELAND, LEWIS FARMER,
KATHLEEN FARMER, LOUIS FINGER, LORETTA FINGER,
ROBERT FISHER, JEAN FISHER, MIKE FOLEY, MARY
LoOU FOLEY, CHARLES FOUDRAY, MILLY FOUDRAY, BILL
NEFF, DIANE FRANKE, WAYNE FRANTZ, JANET FRANTZ,
JOHN FRITZ, PAUL GAUER, SANDY GAUER, GENE
GEHRT, JANE GEHRT, ANTONIO GIARDINA, ROSE
GIARDINA, FRANK GIARDINA, DONALD GINCHOFF,
PATRICIA GINCHOFF, SANDRA GOFF, KENNETH GRAY,
JANE GRAY, RICHARD GROSS, JANE GROSS, WILBUR
GROTH, LOIS GROTH, CAROLINE GRUNER, JOE
GRUSPIER, ALICE GRUSPIER, DONNA GURHOLT,
ROBERT HANLON, SHIRLEY HANLON, WILLIAM HEFKA,
GAIL HEFKA, DONALD HEIDNER, HELEN HEIDNER, JACK
HiLL, MARY K. HILL, EDWARD HINCHLEY, MARGE
HINCHLEY, DARWIN HOEFS, JUDY HOEFS, BILL HOKE,
RITA HOKE, PHILLIP HOWARD, HELEN HOWARD, ALBERT
HUBER, ARLENE HUBER, DEAN HUFFSTUTLER, JINNY
HUFFSTUTLER, CRAIG HUGHES, SANDRA HUGHES,
EDWARD HUGHES, MARLENE HUGHES, TERRY HURM,
SUSAN HURM, LENARD W. JENDAL, EDITH JENDAL,
HERMAN L. JOHNSON, MARY KANE, EDWARD
KASZUBOWSKI, STEVEN KOSTAKOS, DR. FRANCIS
KOZINA, MARYELLEN KOZINA, WALTER KRUSZYNSKI,
LORETTA KRUSZYNSKI, JOSEPH KUCHER, RUTH KUCHER,
ELAINE LAPLANT, WILLIAM LINDE, TIMOTHY LIV,
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CHRISTINE L1V, MIKE LOCKARD, TINA LOCKARD,
RICHARD LOWE, DAWN LOWE, RALPH LUSSIER, THERESA
LUSSIER, JAMES LYTLE, RITA LYTLE, DONALD MASON,
BARBARA MASON, MARSHALL MATIJEVICH, C. JAMES
MAYER, BETTY MAYER, JAMES MCCARTHY, ELIZABETH
MCCARTHY, ALBERT MCGRAW, EVELYN MCGRAW, THOMAS
MCGUIRE, HOWARD MCINTOSH, ROSETTA MCINTOSH,
WILLIAM A. MEINZER, BURNESS MELTON, JUANITA
MELTON, MARION MELZER, JOSEPH MICHALOWSKI, ROSE
MICHALOWSKI, RAYMOND MURPHY, LILLIAN MURPHY,
WALTER MYSLIWIEC, MARCIA MYSLIWIEC, CLARENCE
NEGUS, IMELDA NEGUS, EDWIN NELSON, CARL NICKEL,
JACK NIEMANN, LINDA NIEMANN, MARION OBUKOWICZ,
GRACE OBUKOWICZ, PATRICIA OLSON, WILLARD
PAREJKO, MICHAEL PARSONS, LINDA PARSONS, THOMAS
PETERSON, DIANE PETERSON, CRAIG PEARSON, JOANN
PEARSON, MELVIN PETERSON, RUTH PETERSON,
WILLIAM PFLANZ, JACKIE PFLANZ, LEONARD
PFLUGHAUPT, CARYL PFLUGHAUPT, WALLACE PHILLIPS,
CAROLYN PHILLIPS, DONALD PIERCE, JEANNE PIERCE,
PHILLIP PIOTROWSKI, DEBORAH PIOTROWSKI, LEONARD
PIEJDA, MARY PIEJDA, BRIAN PLUTA, KATHRYN

PLUTA, HOMER PROCTOR, JOYCE PROCTOR, MICHAEL
RAUSCH, RICHARD RENAUD, VINCENETTE RENAUD,
WAYNE RICE, DOLORES RICE, JOHN RILEY, ANNETTE
RILEY, NORMAN RIPPBERGER, BARBARA RIPPBERGER,
JAMES ROTHER, ROMAN SCHMIDT, NANCY SCHMIDT,
CLARENCE SCHULTZ, JOYCE SCHULTZ, WARREN
SCHULTZ, HARRIET SCHULTZ, LEMKE SCHURMANN,
GLENN SHELLEY, MARVIN E. SMITH, WESLEY TANNER,
CARMELIA TANNER, MARTIN TIVADOR, DORIS TIVADOR,
STEPHEN TOBOLIC, LLOYD WEBER, HARRY WHITNEY,
DONNA WHITNEY, ROBERT WIRT, JR., ROBERT WIRT,
MARILYN WIRT, JYLES WOMACK, LYNN WOMACK, HUBERT
J. WRIGHT, MARY WRIGHT, JEROME YOUNG, FAY YOUNG
AND ANTHONY ZAPPIA,

PLAINTIFFS-APPELLANTS,
V.

TOWN OF FULTON,

No. 99-2466



No. 99-2466

DEFENDANT-RESPONDENT.

APPEAL from a judgment of the circuit court for Rock
County: MICHAEL J. BYRON, Judge. Affirmed in part; reversed in part and

cause remanded with directions.

Before Dykman, P.J., Deininger, J., and William Eich, Reserve
Judge.

q1 DEININGER, J. Richard Ahrens, and numerous other owners of
mobile homes located on individually owned lots in a Rock County subdivision,
appeal a judgment dismissing their action to recover allegedly unlawful property
taxes levied by Fulton Township. The trial court granted the Town’s summary
judgment motion after concluding that, even if the mobile homes in question were
improperly classified as real property, they would have been subject to personal
property taxes in the same amount as the real property taxes levied by the Town.
We conclude that most of the mobile homes at issue were properly classified as
real property, and that at least one that was improperly classified did not qualify
for exemption from personal property taxes. We thus affirm the judgment
dismissing the claims of the owners of these mobile homes. However, because we
interpret the requirements of the statutory exemption differently than did the trial
court, we reverse the appealed judgment in part and remand for a consideration of

whether any of the remaining owners can establish entitlement to the exemption.
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BACKGROUND

12 A “mobile home” is defined by statute as a structure “that ... is, or
was as originally constructed, designed to be transported by any motor vehicle
upon a public highway and designed, equipped and used primarily for sleeping,
eating and living quarters, or is intended to be so used; and includes any additions,
attachments, annexes, foundations and appurtenances.” WIS. STAT. § 66.058(1)(d)
(1997-98)." Mobile homes in Wisconsin may be taxed as real property, or as
personal property, or they may be exempt from property taxes altogether,

depending on such things as their location, physical support and size.

(1) A mobile home, as defined in s. 66.058(1)(d), is
an improvement to real property if it is connected to
utilities and is set upon a foundation upon land which is
owned by the mobile home owner. In this section, a mobile
home is “set upon a foundation™ if it is off its wheels and is
set upon some other support.

(2) A mobile home, as defined in s. 66.058(1)(d), is
personal property if the land upon which it is located is not
owned by the mobile home owner or if the mobile home is
not set upon a foundation or connected to utilities.

WIS. STAT. § 70.043. However, mobile homes “that are no larger than 400 square
feet and that are used primarily as temporary living quarters for recreational,

camping, travel or seasonal purposes” are exempted from general property taxes.

WIS. STAT. § 70.111(19)(b).

' All references to the Wisconsin Statutes are to the 1997-98 version unless otherwise
noted.
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13 The plaintiffs are the owners of “approximately 138 separate lots” in
a subdivision known as Wisconsin’s Rock River Leisure Estates. They
commenced three separate actions challenging the lawfulness of real property
taxes the Town had levied on mobile homes situated on their lots for the years
1995, 1996 and 1997. The three actions were consolidated, and the parties
stipulated that the facts pertaining to the mobile homes of twenty plaintiffs would
be deemed to be representative of all plaintiffs for purposes of the Town’s

summary judgment motion.

14 The parties’ stipulation provides the following facts regarding these
twenty plaintiffs. Each of them has on his or her lot a “basic unit” consisting of a
“structure that is, or was as originally constructed, designed to be transported by
any motor vehicle upon a public highway and designed, equipped and used
primarily for sleeping, eating, and living quarters.” The floor area of these “basic
units” ranges from 372 to 420 square feet, with all but one of the twenty being 400
square feet or less. Wheels remain on each of the basic units, and with three
exceptions, the weight of the units “is at least partially on these wheels.” The
remaining weight of the units is borne by “stabilizers” placed under them, such as
cement or cinder blocks or screw jacks.” The owners all reside in their basic units,
but only a few do so year-round. Most reside in them for two to seven months of

the year.

* The weight of three units “is completely off the units’ wheels,” and they are completely
supported by “stabilizers.” One unit, however, has no stabilizers under the basic unit, but it is
caulked to a 489 square-foot screen room and porch, which sits on footings.

10
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q5 Each lot also contains “one or more structures in addition to the
basic unit.” The “additional structures” include such things as decks attached to
the basic units with lug nuts; screened rooms or porches on footings, attached to
the basic units by caulking; and free standing sheds. All of the basic units are

connected to utilities.

6 The Town assessed and taxed all of the owners’ basic units and
additional structures as improvements to real estate in 1995, 1996 and 1997. The
owners paid the taxes and filed claims with the Town for the refund of “unlawful”
taxes, which were disallowed. See WIS. STAT. § 74.35. This litigation followed,
and the Town moved for summary judgment of dismissal. The trial court
concluded that a mobile home on an owner’s lot could not be taxed as real
property unless “the majority of the weight of the mobile home is borne by some
support other than its wheels.” Nonetheless, because the court also concluded that
none of the mobile homes were exempt from personal property taxes, it entered

judgment dismissing the owners’ claims. The owners appeal the judgment.
ANALYSIS

17 We review an order for summary judgment de novo, applying the
same standards as the trial court. Voss v. City of Middleton, 162 Wis. 2d 737,
748, 470 N.W.2d 625 (1991). Summary judgment is proper when the pleadings,
answers, admissions and affidavits show no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law. Maynard v. Port
Publications, Inc., 98 Wis. 2d 555, 558, 297 N.W.2d 500 (1980). The issues in
this appeal largely present questions of statutory interpretation, which we also
decide de novo. See Truttschel v. Martin, 208 Wis. 2d 361, 364-65, 560 N.W.2d
315 (Ct. App. 1997).

11
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18 The owners’ principal arguments focus on what they claim to be the
trial court’s unconstitutional “imposition” of a personal property tax on their
mobile homes. They claim the trial court should have ended its decision with its
conclusion that “off its wheels and ... set upon some other support,” under WIS.
STAT. § 70.043(1), means that a mobile home that is connected to utilities and
situated on its owner’s land may only be taxed as an improvement to real property
if “the majority of the weight of the mobile home is borne by some support other
than its wheels.” And, because the trial court also concluded that the record on
summary judgment was insufficient to determine whether most of the
representative mobile homes did or did not meet its 50% support test, the owners
assert that the court should have denied the Town’s motion and set the matter for
trial. According to the owners, by going on to analyze whether the mobile homes
would have been taxable by the Town as personal property, the trial court usurped
the legislative function of taxation and violated the owners’ constitutional rights to

due process and equal protection of the laws.

19 The Town responds that the trial court was correct in dismissing the
owners’ claims, not only for the reason it did, but also because the Town properly
assessed the mobile homes in question as improvements to real property under
WIS. STAT. §70.O43(1).3 We first conclude that our de novo review of the

appealed summary judgment must begin where the trial court’s analysis did—with

? The owners assert in their reply brief that we cannot entertain the Town’s argument that
the trial court incorrectly interpreted WIS. STAT. § 70.043(1) because the Town did not cross-
appeal that portion of the court’s decision. A respondent, however, may raise an issue without
filing a cross-appeal when all that is sought is the raising of an error that, if corrected, would
sustain the judgment. Auric v. Continental Cas. Co., 111 Wis. 2d 507, 516, 331 N.W.2d 325
(1983). In other words, a respondent is always free to argue that the trial court “was right,
although for the wrong reason.” Id. (citation omitted).

12
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the question of whether the mobile homes in question were ‘“set upon a
foundation.” If so, they were properly taxed as real property, and we conclude
that this was the case for most of the mobile homes for which facts were presented
on summary judgment. We further conclude that, the one “representative” mobile
home which did not meet the statutory definition for an improvement to real

property, was nonetheless not subject to an unlawful tax.

Q10 The owners concede that each of their mobile homes is situated on
land owned by the mobile home owner, and that each is connected to utilities.
Thus, there is no dispute that two of the three requirements under WIS. STAT.
§ 70.043 for taxing a mobile home as an improvement to real property are met.
But, because wheels remain in place on the “basic units,” the owners claim that the
final requirement for real property taxation is not met—the units are not “off
[their] wheels and ... set upon some other support.” See § 70.043(1). The Town,
on the other hand, argues that because all but one of the representative mobile
homes are “set upon some other support” in addition to their wheels, each is “off

its wheels” and is thus “set upon a foundation” within the meaning of the statute.

q11  We, like the trial court, conclude that WiS. STAT. § 70.043(1) is
ambiguous because its meaning cannot readily be determined from its plain
language. The statute’s definition of “set upon a foundation,” i.e., “off its wheels
and ... set upon some other support,” is capable of being understood by reasonably
well-informed persons in two or more different ways. See State v. Setagord, 211
Wis. 2d 397, 406 {12, 565 N.W.2d 506 (1997). This language could mean, as the
owners maintain, that in order to be deemed an improvement to real property, a
mobile home must have its wheels physically removed, or, at a minimum, that the
entire weight of the mobile home must rest on something other than its wheels.

Or, it could mean, as the Town argues, that a mobile home is “off its wheels and
13
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... set upon some other support” whenever any part of its weight is borne by other
than its wheels. Finally, it could also mean, as the trial court concluded, that what
is required is that a majority of the weight of the mobile home is borne by some

support other than its wheels.

12  When the language of a statute is ambiguous, we are to turn to
extrinsic aids such as the legislative history, scope, context and purpose of the
statute to determine legislative intent. Anderson v. City of Milwaukee, 208
Wis. 2d 18, 25-26 (12, 559 N.W.2d 563 (1997) (citations omitted). The
legislative history of the statute compels us to reject the trial court’s “majority of
the weight” test. WISCONSIN STAT. § 70.043 was enacted as part of 1983 Wis. Act
342, which originated with the Legislative Council Special Committee on Mobile
Home Taxation and Zoning. In its report to the legislature, the Legislative
Council noted that under then current law, a mobile home was subject to taxation
as real property if the value of “additions, attachments, annexes, foundations and
appurtenances” to the mobile home equaled or exceeded 50% of the assessable
value of the mobile home. Wisconsin Legislative Council Report No. 20 to the
1983 Legislature, at 3 (May 24, 1983) (“R.L. 83-20”). The report goes on to
explain:

The Committee received testimony that the “50%”
test under current law has two major defects.

First, it is difficult and time-consuming for assessors
to determine the value of a foundation, additions and
attachments to the mobile home as a percentage of the
value of the mobile home itself. Second, the 50%-of-value
test is not an accurate indicator of whether a given mobile
home has taken on the character of a real estate
improvement and, therefore, should be subject to property
taxation as is conventional housing.

14
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Id. The present three-pronged test (connected to utilities, “set upon a foundation,”
on land owned by the mobile home owner) was thus recommended both because it
was deemed to be “a better indicator ... of when a given mobile home has taken
on the character of real property” and because a “more easily-administered
standard is necessary.” See id. at 4, and “Property Taxation of Mobile Homes in

Wisconsin,” Legislative Council Staff Brief 82-10, at 15 (July 1, 1982).

13 A test which requires an assessor to determine how much of the
weight of a mobile home is supported by its wheels, and how much is supported
by other supports on which it partially rests, could hardly be said to be more easily
administered than the “50%-of-value” test it replaced. If the former test was
deemed “difficult and time-consuming,” it is hard to see how a “primary support”
or “50%-of-weight” test would not be more so. Moreover, it is not even clear how
an assessor would make the determination, resulting, as the Town argues, in a
large measure of speculation or arbitrariness. The history of the current statutory
language makes clear that the legislature intended to simplify and streamline the
personal-versus-real property determination, a goal that would be thwarted if we

were to adopt the trial court’s interpretation.

14 By the same token, we reject an interpretation that would require the
entire weight of a mobile home be supported by other than its wheels before it
may be deemed an improvement to real estate. This would be contrary to the
legislative purpose in enacting a real property/personal property distinction in the

taxation of mobile homes:

The primary rationale under the property tax system
for distinguishing between real and personal property is
that personal property is more mobile than real property. It
is easier to enforce and collect property taxes which are
levied upon real property than taxes which are levied upon
personal property.  Therefore, assessment procedures,

15
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payment due dates and the remedies which are available to
collect property taxes differ according to whether the
property is classified as real property or as personal

property.

R.L. 83-20, at 3-4.* To conclude that a mobile home may not be taxed as realty
until its last ounce of weight has been removed from its wheels would thwart the
legislature’s goal of treating mobile homes which have “taken on the character of
a real estate improvement” the same as “conventional housing” for property
taxation purposes. See id. at 3. To argue that mobile homes such as most of those
described in this record, which not only rest upon blocks or jacks, but also have
extensive additions and attachments on stationary footings, remain “mobile” in
character because the owners have chosen to leave wheels under them, defies the
purpose of the legislative distinction and, as the Town argues, provides

opportunities for manipulation of the property taxation system.

15 Having rejected two possible alternatives as unreasonable and
contrary to legislative intent, it remains for us to consider whether interpreting
WIS. STAT. § 70.043(1) to require a mobile home to be taxed as an improvement
to real estate whenever any part of its weight is “off its wheels and ... set upon
some other support” is reasonable and consistent with the legislature’s intent and
purpose. We conclude that it is. First, we note that being “set upon a foundation”
is only one of three requirements for subjecting the mobile home to taxation as
real property. A mobile home on a rented lot in a mobile home park or

campground is excluded, no matter how much or how little it rests on something

* For example, real estate taxes are generally payable in two installments and become a
lien on the real estate if not paid. Personal property taxes are due in a lump sum and are the
personal obligation of the property owner.

16
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other than its wheels. By the same token, a mobile home that is temporarily
parked on its owner’s land is excluded because it would be unlikely to be
“connected to utilities” if it were truly in a storage or transient status. And, even if
on the owner’s land and connected to utilities for temporary use, an owner may
preserve a unit’s mobile character by simply leaving it on its wheels and no other
supports. Once the owner takes steps beyond the connection to utilities to further
reduce the home’s mobility, e.g., by resting it in whole or in part on blocks or
other “stabilizers,” it is hard to see why the home should not then be treated, for

tax purposes, the same as “conventional housing,” as the legislature intended.’

q16  We thus conclude that when a mobile home, situated on land owned
by its owner, is connected to utilities and is not completely supported by its
wheels, but also rests in part on some “other” means of support, it is “off its
wheels” and ‘“set upon some other support,” and is therefore ‘“‘set upon a
foundation” within the meaning of WIS. STAT. § 70.043(1). We find this
interpretation to be consistent with the legislature’s intent and purpose, as
evidenced by the history of the statute, and it provides a reasonable and workable

standard for assessors and taxpayers alike.

17  Most of the “representative” mobile homes described in the record
were thus properly assessed by the Town as improvements to real property
because they rest, in whole or in part, on supports other than their wheels. We

next consider the application of the statute to the one mobile home described in the

> See R.L. 83-20, at 4 (“The Committee believed that, under these circumstances
[connection to utilities, set upon a foundation, on land owned by the mobile home owner] the
mobile home is sufficiently permanent that it should be taxed as is conventional housing.”).

17
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record as having no support for the basic unit other than its wheels, but which was
attached by caulking to a substantial screen room and porch, which sits on
footings. The Town argues that this mobile home should also be deemed an
improvement to real property because the structures attached to the basic unit “are
not supported by wheels at all” and thus the “home is not ‘mobile’ in any sense of
the word.” The Town’s position is essentially that, because the statutory definition
of a mobile home “includes any additions, attachments, annexes, foundations and
appurtenances,” WIS. STAT. § 66.058(1)(d), if any of these auxiliary items are
present and not on wheels, the mobile home must be deemed an improvement to

real property under WIS. STAT. § 70.043(1). We disagree.

18 We acknowledge that WIS. STAT. § 70.043 refers to WIS. STAT.
§ 66.058(1)(d) for a definition of “mobile home.” However, when defining what it
means for a mobile home to be “set upon a foundation,” § 70.043(1) requires the
mobile home to be “off its wheels” (emphasis added). It makes no sense to talk
about an attached deck or porch being “off its wheels.” The plain implication of
this language is that the legislature was referring to the “basic unit,” which is the
only structure that would once have been on wheels. And, although we agree with
the Town that a mobile home that is still “on its wheels” but is attached in some
way to another, more permanent structure, may be every bit as immobile as one
that is “off its wheels,” attachment to other structures is not the test the legislature

has specified in § 70.043 for making the real-versus-personal property distinction.

19  What remains, then, is for us to consider whether the owner of this
last-described mobile home has established that he or she was subjected to an
“unlawful tax.” WISCONSIN STAT. § 74.35(2) permits “[a] person aggrieved by the
levy and collection of an unlawful tax assessed against his or her property” to “file

a claim to recover the unlawful tax against the taxation district which collected the
18



No. 99-2466

tax,” which is the cause of action the owners have alleged. An “unlawful tax” is a
“general property tax with respect to which one or more errors specified in s.

74.33(1)(a) to (f) were made.” Section 74.35(1). The specified errors are:

(a) A clerical error has been made in the description
of the property or in the computation of the tax.

(b) The assessment included real property
improvements which did not exist on the date under s.
70.10 for making the assessment.

(c) The property is exempt by law from taxation,
except as provided under sub. (2).

(d) The property is not located in the taxation district
for which the tax roll was prepared.

(e) A double assessment has been made.

(f) An arithmetic, transpositional or similar error has
occurred.

WIS. STAT. § 74.33(1).

20  The owners alleged in their complaint that the property taxes levied
against their mobile homes were unlawful “as provided in WISCONSIN STATUTE
§ 74.33(1)(a), (b) and (c).” If the Town committed an error in levying and
collecting property taxes on a mobile home that rests wholly on its wheels,
however, the error was that it intentionally, but erroneously, classified the mobile
home as an improvement to real property, rather than as personal property. We
fail to see, therefore, how the error could be construed as “clerical” under
§ 74.33(1)(a). Neither do we believe the alleged error may be characterized as the

inclusion of a real property improvement that “did not exist” on the assessment
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date under (1)(b). The owners do not claim that their mobile homes did not exist
on the assessment date, but that they do not constitute “improvements to real
property,” but were instead personal property under WIS. STAT. § 70.043(2) and

exempt from taxation under WIS. STAT. § 70.111(19)(b).

21  Thus, if any mobile homes were unlawfully taxed, as alleged by the
owners, it could only be because they were “exempt by law from taxation” under
Wis. STAT. § 74.33(1)(c). To be exempt from taxation, a mobile home, “as
defined in s. 66.058,” must be “no larger than 400 square feet and ... used
primarily as temporary living quarters for recreational, camping, travel or seasonal
purposes.” WIS. STAT. § 70.111 (19)(b). And, as we have noted, the definition of
“mobile home” in WIS. STAT. § 66.058(1)(d) specifically includes within it “any
additions, attachments, annexes, foundations and appurtenances” associated with

the mobile home. Dictionary definitions for these terms include the following:°

Addition—“[a] structure that is attached to or
connected with another building that predates the

99, ¢

structure”; “a wing, room, etc., added to a building.”

Attachment—*“something ... that is affixed or

connected to something else”; “something attached [joined;
connected; bound].”

Annex—*“[s]Jomething that is attached, such as ...
an addition to a building”; “a subsidiary building or an
addition to a building.”

® The first definition for each term is from BLACK’S LAW DICTIONARY (7th ed. 1999);
the second is from THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE (2nd ed.
1987).
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Appurtenance—*“[s]Jomething that belongs or is
attached to something else”; “something subordinate to
another, more important thing; adjunct; accessory.”

22 It seems clear from the foregoing that any rooms, porches, decks and
the like, that are attached in any way to the “basic unit” are included within the
definition of a mobile home. Thus, the area of any attached structures must be
counted when determining the square footage of a “mobile home.” The Town,
however, would have us go a step further to hold that the floor area of any
freestanding structures situated on the same lot as a mobile home must also be
included when determining whether a mobile home is exempt from taxation under
WIS. STAT. § 70.111(19)(b). For support, it points to the fact that some of the
terms employed in the statutory definition of a mobile home are broad enough to
include unattached as well as attached structures (e.g., annexes, appurtenances).
The Town also claims that the Wisconsin Department of Revenue (DOR)

Assessor’s Manual supports this view.

23 We reject the Town’s proffered interpretation that would place
freestanding sheds, barns and garages within the statutory definition of a “mobile
home.” Although some of the terms in the statutory definition of a mobile home
might, standing alone, be capable of supporting such an interpretation, taken
together, we believe the statutory language plainly envisions only structures that
are attached or affixed to the “basic unit.” Moreover, although we agree with the
Town that the DOR’s assessment manual may be relied upon as an authoritative

aid in interpreting Wisconsin’s property taxation statutes,” we do not read the

7 See, e.g., TDS Realestate Inv. Corp. v. City of Madison, 151 Wis. 2d 530, 540-41, 445
N.W.2d 53 (Ct. App. 1989).

21



No. 99-2466

manual as advising assessors to include the area of freestanding structures when
determining whether a mobile home qualifies for exempt status under WIS. STAT.
§ 70.111(19)(b). The Town asserts that the manual “instructs assessors to count
all structures on a lot in determining the square footage of mobile homes.”
However, such an instruction is not to be found in the sections of the manual the

Town cites.

924 Rather, the manual recites that WIS. STAT. § 66.058(1)(d) includes
within the definition of a mobile home “any additions, attachments, annexes,
foundations and appurtenances,” and advises that “these items must be included in
calculation of the square footage.” Assessor’s Manual at 15-22 (emphasis added).
The manual thus merely quotes the statutory terms but does not endorse the
Town’s broad interpretation of them. To the contrary, the very next sentence in
the manual undermines the Town’s assertion that the manual supports its
interpretation: “A unit and attachments greater than 400 square feet is not” an

exempted mobile home.? (Emphasis added.)

® Further indication that the Department of Revenue does not view freestanding
structures as properly includible when ascertaining the taxable status of a mobile home under
WIS. STAT. § 70.111(19)(b) is found in the following excerpt from a DOR publication entitled “A
Property Tax Guide for Mobile Home Owners”:

How should an assessor measure my mobile home to
determine if it qualifies for exemption?

The assessor should calculate the gross square footage rounded
to the nearest square foot using the outside length and width of
the mobile home. The assessor should also include the area of
any additions and attachments to the mobile home. Only clearly
attached additions and attachments to the recreational mobile
home are included in the calculation of gross square footage.
Examples of additions and attachments would include attached
decks, screen porches, and pop-out rooms. Assessors should not
include free standing structures in the mobile home area
(continued)
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25 Applying the foregoing to the one representative mobile home that is
supported entirely by its wheels, we conclude that the mobile home was not
exempt under WIS. STAT. § 70.111(19)(b). The parties stipulated that this mobile
home consisted of a basic unit comprising 396 square feet, together with a screen
room/porch “which is caulked to the basic unit” and encompasses an additional
489 square feet, rendering the countable area well in excess of 400 square feet.
Since this mobile home was not exempt from personal property taxation, we, like
the trial court, conclude that the tax levied and collected by the Town was not an

“unlawful tax” under WIS. STAT. §§ 74.33(1) and 74.35.

26 The owners do not dispute that, whether taxed as realty or
personally, the valuation of a mobile home would be the same, and hence, so
would the tax levied upon it. See State ex rel. Keane v. Board of Review, 99
Wis. 2d 584, 588, 299 N.W.2d 638 (Ct. App. 1980) (“For valuation purposes, it
makes no difference whether [property is termed] real or personal property ....
Valuation of both real and personal property for property tax purposes is based
upon fair market value.” (citations omitted)); see also WIS. CONST. art. VIII, § 1
(“The rule of taxation shall be uniform....”). The owners claim, however, that by
refusing to permit them to recover property taxes levied on mobile homes that
were incorrectly assessed as real property instead of as personal property, the trial
court, and now this court, violate their right to due process, usurp a legislative

function, and deny them equal protection of the laws. We disagree.

calculation. Assessors should assess garages, sheds, and other
free standing structures as real estate if the mobile home owners
own the land or as personal property if they do not own the land.
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27 The owners claim that since the Town notified them only of a levy
against their mobile homes as real property, any owners whose homes were in fact
personal property and tax exempt, were denied proper notice and the opportunity
to be heard. But the record shows just the contrary. The claim that some of the
mobile homes should be ruled tax exempt under WIS. STAT. § 70.111(19)(b) has
been heard, both here and in the trial court. Our conclusion, and that of the trial
court, that the tax on any mobile home that was improperly classified as realty is
not “unlawful” unless its owner can establish that it was “exempt by law from
taxation,” also does not constitute the judicial levying of a tax. We and the trial
court are merely performing a proper judicial function—the determination of

whether an “unlawful tax” has been levied by the Town.

28  The owners’ claimed violation of equal protection is that “the court’s
ruling effectively deprives [them] of an accurate property classification,” and it
“subjects [them] to potentially incorrect property classifications with very real
consequences.” But, except for some differences in the timing and methods of
collection of personal property taxes, as opposed to real property taxes, the owners
point to no harm that has befallen any of them, with the possible exception that
some ‘“‘non-representative” owners may be able to establish both that their homes
should have been classified as personal property, and that they meet the
requirements under WIS. STAT. § 70.111(19)(b) for exemption. As to the twenty
representative owners, and any of the non-representative owners who cannot make

these showings, there is no claim that more tax was paid on non-exempt mobile
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homes because they were deemed real property than if the Town had assessed

them as personal property.’

29  We thus reject the owners’ constitutional claims.'® They make some
policy arguments as well, however. The owners claim that because the majority of
them make their permanent homes outside the Town, and use their mobile homes
on a seasonal basis only, they “do not impose the burdens on schools and
municipal services that permanent residents do.” The implication is that, as
seasonal residents, the owners should not be required to pay property taxes to the
Town. But, the treatment of these owners is no different than that accorded the
owners of vacation homes, cabins and cottages in Wisconsin, who could make a

similar argument.

30 The owners also point to the importance of the “recreation and

tourism industries” to our state, and assert that “the legislature has chosen a

? The Town points out that only “unlawful” taxes that are found to be “excessive” may
be recovered. WIS. STAT. § 74.39 (“If ... the court determines that the amount of taxes paid by
the plaintiff is not excessive, judgment shall be entered for the defendant.”).

' The owners also rely on Marina Fontana v. Village of Fontana-on-Geneva Lake,
111 Wis. 2d 215, 330 N.W.2d 211 (1983) for the proposition that a taxing body may not offset
the underpayment of tax on one piece of property against taxes overpaid on another, which they
claim is the result of our and the trial court’s rulings. The holding in Fontana is of no assistance
to the owners, however. There, the village attempted to avoid a recovery by a taxpayer of illegal
property taxes levied on the taxpayer’s real estate by claiming that it had underpaid taxes
legitimately due on certain personal property located on the same premises. The supreme court
interpreted similarly worded predecessors to the statutes before us now and concluded that such
an offset was improper. Here, however, the dispute is over only one object of taxation—the
owners’ mobile homes. The holding in Fontana does not preclude the Town from arguing in
defense of the taxes it levied on the mobile homes that they would have been subject to an equal
amount of tax if the mobile homes had been classified as personal rather than real property. See
id. at 223-24; see also Fifield v. Marinette County, 62 Wis. 532, 541, 22 N.W. 705 (1885) (A
taxpayer who challenges a tax as unlawful must allege an equitable offer to pay taxes justly
chargeable “to the property ... on account of which he seeks relief.”).
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specific classification and exemption scheme for recreational mobile home users.”
We agree, and our holding today interprets and applies the legislature’s intended
classification and exemption scheme—it does not eliminate it. If an owner wishes
to avoid having his or her “recreational mobile home” taxed as an improvement to
real estate, he or she may simply elect to locate it in a campground instead of on
owned land, or not connect it to utilities, or leave it wholly supported by its
wheels. And, to preserve eligibility for exemption from personal property taxes,
the owner need only ensure that it is not attached to any structures whose area
would cause the mobile home to exceed the statutory size limitation of 400 square
feet. By doing so, the owner would thus preserve the mobility and smallness of
his or her mobile home, and the consequent exemption from property taxes which
the legislature intended when it created a tax exemption for “recreational mobile

homes.”

31 Finally, we must address the disposition of the claims of the hundred
or more ‘“non-representative” owners. The Town argues that under the parties’
stipulation, the non-representative owners were given the opportunity after the
trial court’s initial decision to come forward and argue their entitlement to
exemption from property taxes for their mobile homes, but none did so. This may
be so, but we have modified the conclusions reached by the trial court regarding
what must be shown to qualify a mobile home as exempt from personal property
taxation. In particular, the trial court apparently adopted the Town’s view that the
floor area of freestanding structures on the owners’ lots must be counted against
the 400 square-foot limitation under WIS. STAT. § 70.111(19)(b), an interpretation
which we have rejected. On remand, therefore, any ‘“non-representative” owner

shall be given the opportunity to establish facts qualifying his or her mobile home
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for assessment as personal property under WIS. STAT. § 70.043(2), and for the

exemption under § 70.111(19)(b), as we have interpreted these provisions.
CONCLUSION

32  For the reasons discussed above, we reverse the appealed judgment
in part, and we remand for further proceedings consistent with this opinion with
respect to the “non-representative” owners. To recap, the mobile homes of all
owners whose “basic units” are not supported entirely by their wheels were
properly taxed by the Town as improvements to real estate. If the owner of any
“non-representative” mobile home can establish on remand both that (1) his or her
basic unit rests wholly on its wheels, thus qualifying it as personal property for
purposes of taxation; and (2) the total area of the basic unit, together with that of
any structures attached to it in any way, does not exceed 400 square feet (and that
it is used “primarily as temporary living quarters for recreational, camping, travel
or seasonal purposes,” see WIS. STAT. § 70.111(19)(b)); the mobile home is
exempt from tax and the Town levied and collected an unlawful tax from that

11
owner.

33 We affirm the appealed judgment insofar as it dismisses the claims
of the “representative” owners, as well as the claims of those “non-representative”
owners who cannot make the showings described in the preceding paragraph.
Neither party shall be entitled to costs in this appeal. See WIS. STAT.
§ 809.25(1)(a)s.

""" The owner is, of course, still liable for real estate taxes properly levied on the lot and
all freestanding structures which may be situated on it, but a refund is due for the taxes levied on
the exempt mobile home itself, including its attached structures.
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By the Court.—Judgment affirmed in part; reversed in part and cause

remanded with directions.
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34 DYKMAN, PJ. (dissenting). In a nutshell, the majority has
concluded that it does not like giving the legislative exemption for certain mobile
homes to everybody who qualifies, and therefore gives it to nobody. While I agree
in principle that exemptions from taxation should be limited because they narrow
the tax base, I cannot join the majority opinion because I conclude that its opinion

is a legislative rather than a judicial act. I will explain this conclusion.

35 In its budget bill for 1984, the legislature defined a “mobile home”
for property tax purposes. See 1983 Wis. Act 342. Because Wisconsin
distinguishes between real estate and personal property in some tax contexts, the
new definition explained when a mobile home was personal property and when it
was real estate. Wisconsin levies taxes on most real estate and on some personal
property. Mobile homes have some characteristics of each. In many contexts, the
difference is not relevant, but because the legislature has exempted from taxation
some mobile homes that are personal property, the distinction is often important.
WISCONSIN STAT. § 70.043 (1997-98)12 defines when a mobile home is personal

property and when it is real estate:

(1) A mobile home, as defined in s. 66.058(1)(d), is
an improvement to real property if it is connected to
utilities and is set upon a foundation upon land which is
owned by the mobile home owner. In this section, a mobile
home is “set upon a foundation™ if it is off its wheels and is
set upon some other support.

12" All references to the Wisconsin Statutes are to the 1997-98 version unless otherwise
noted.
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(2) A mobile home, as defined in s. 66.058(1)(d), is
personal property if the land upon which it is located is not
owned by the mobile home owner or if the mobile home is
not set upon a foundation or connected to utilities.

36 In 1991, the legislature decided to exempt small qualifying mobile
homes from personal property taxation. See 1991 Wis. Act 269, § 490m. But the
exemption is not available if the mobile home is realty. The exemption statute,
WIS. STAT. § 70.111(19)(b), exempts: “Mobile homes, as defined in s. 66.058,
that are no larger than 400 square feet and that are used primarily as temporary

living quarters for recreational, camping, travel or seasonal purposes.”

37 When it enacted WIS. STAT. § 70.111(19)(b), the legislature was
aware of WIS. STAT. § 70.043(1) and of WIS. STAT. § 348.10(5)(c), which requires
that a mobile home must have at least thirty-five pounds of tongue Weight.13 Both
statutes were in existence when the legislature enacted the present version of
§ 70.111(19)(b). Thus, the legislature knew that a mobile home could not legally
have all of its weight rest on its wheels. Moreover, an exempt mobile home which
carried all of its weight on its wheels would be ridiculous—it would behave like a
forty-foot-long teeter-totter. The majority’s rationalization that “an owner may

preserve a unit’s mobile character by simply leaving it on its wheels and no other

'3 WISCONSIN STAT. § 348.10(5)(c) provides:

(5) The load imposed upon trailers or semitrailers shall
be distributed in a manner that will prevent side sway under all
conditions of operation:

(c) The load carried by any trailer, semitrailer or mobile
home shall be so positioned that a weight of not less than 35
pounds is imposed at the center of the point of attachment to the
towing vehicle when parked on a level surface.
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supports” may be true, but an owner who does so is in for hair-raising experiences
when getting up in the night to visit the bathroom. I find it doubtful that the

legislature intended this.

38  What the majority has concluded is that no mobile home located on
its owner’s real estate can be exempted from taxation unless the owner disconnects
the mobile home from its utilities. The majority reaches this conclusion because it
requires one hundred percent of the mobile home’s weight to be carried on its
wheels before the exemption applies. But no such mobile home exists. Under
WIS. STAT. § 348.10(5)(c), all mobile homes must have at least thirty-five pounds
of their weight rest on something other than their wheels, and it is that thirty-five
pounds that the majority uses to disqualify all 400-square-foot or less, landowner-
occupied, utility-connected mobile homes from personal property tax-exempt

status.

139 The legislature must have intended to exempt some mobile homes
from personal property taxes when it enacted WIS. STAT. § 70.111(19)(b). The
legislature was aware of WIS. STAT. § 70.043(1) and the significance of the
distinction between mobile homes that are personal property and mobile homes
that are real estate. Had the legislature wanted to tax small utility-connected
mobile homes located on their owners’ real estate, it could easily have done so in
§ 70.111(19). But it did not. The only rational explanation of the exemption is
that it applies to all small qualifying mobile homes located on their owners’ real

estate.

40  There is nothing in WIS. STAT. § 70.111(19)(b) suggesting an
exemption carefully crafted so as to apply to no one who owned the property upon

which his or her utility-connected mobile home would be placed. That concept
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just cannot be gleaned from the words of § 70.111(19)(b). On its face,
§ 70.111(19)(b) applies to mobile homes placed upon their owners’ real estate. It
defies common sense to conclude that the legislature had a secret wish to deny
exemption to all mobile homes if they were connected to utilities and located on

their owners’ land. But that is what the majority opinion accomplishes.

41  The legislature is also presumed to use words of the English
language in their normal and ordinary sense. See WIS. STAT. § 990.01(1); State v.
Ehlenfeldt, 94 Wis. 2d 347, 356, 288 N.W.2d 786 (1980). “Off its wheels” is not
a difficult or ambiguous concept. Anyone who has changed a car tire or watched a
tire being changed is fully aware of the significance between the tire touching or
not touching the ground. If the tire remains touching the ground, it cannot be
changed. If there is a space between the tire and the ground, the vehicle is off that
wheel. If all four tires do not touch the ground, the vehicle is off its wheels. If
they touch, it is on its wheels. To interpret the phrase “off its wheels” as the
majority has done to mean “on its wheels” just does not make sense. Under this
definition, every mobile home or trailer traveling on our highways is doing so “off

its wheels.”

42  “Off its wheels” is a concept easily determined by assessors. All
they have to do is bend down and look. If there is space between a mobile home’s
tires and the ground, it is “off its wheels.” If there is not, then it is not “off its

wheels.” Interpreting the statute as written will cause no hardship for assessors.
43  The majority explains its decision by noting:

To argue that mobile homes such as most of those
described in this record, which not only rest upon blocks or
jacks, but also have extensive additions and attachments on
permanent footings, remain “mobile” in character because
the owners have chosen to leave wheels under them, defies

4
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the purpose of the legislative distinction and, as the Town
argues, provides opportunities for manipulation of the
property taxation system.

44 I agree that exemptions from taxation can alter people’s behavior;
that is true of all exemptions. People who want an exemption will tailor their
actions to fit the exemption. Many people seek tax advice on how to take
advantage of the income tax code’s provisions. This is not illegal, immoral, or
unethical. The majority views a qualifying mobile home as a “manipulation of the
property taxation system.” That it may be, but the legislature has made the policy
decision that the mobile homes which distress the majority are still mobile homes,
and still exempt from personal property taxation. WISCONSIN  STAT.
§ 66.058(1)(d) describes a mobile home as the vehicle itself “and includes any
additions, attachments, annexes, foundations and appurtenances.” I see no reason
for a court to adopt a rationalization that tax exemptions are not available to those

who actively seek them, because that constitutes “manipulation.”

45 I would read the words of the statutes involved for what they say.
Their language is neither complicated nor technical. If that language results in an
exemption from taxation, so be it. If the legislature feels that a different policy
regarding small mobile home taxation is appropriate, it can easily adopt that new
policy. I probably agree with the majority’s view that an exemption for small,
landowner-occupied, utility-connected mobile homes is inappropriate public
policy. But I am unwilling to judicially repeal the statute granting the exemption,

even in part. Therefore, I respectfully dissent.
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