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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.25 Legislative reference bureau.
GENERAL PROVISIONS 227.26 Legislative review after promulgation; joint committee for review of

227.01 Definitions. administrativerules.
227.02 Compliance with other statutes. 227.27 Construction of administrative rules.
227.03 Application of this chapter 227.30 Review of administrative rules or guidelines.
227.04 Considerations for small business. SUBCHAPTER llI

SUBCHAPTER I ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW

ADMINISTRATIVE RULES 227.40 Declaratory judgment proceedings.

227.10  Statementsf policy and interpretations of law; discrimination prohibited.227-41  Declaratory rulings.
227.11 Extentto which chapter confers rule-making authority 227.42  Right to hearing.

227.43 Division of hearings and appeals.

227.44 Contested cases; notice; parties; hearing; records.
227.45 Evidence and ditial notice.

227.46 Hearing examiners; examination of evidence by agency
227.47 Decisions.

227.48 Service of decision.

227.483 Costs upon frivolous claims.

227.113 Incorporation of local, comprehensive planning goals.
227.114 Rule making; considerations for small business.
227.115 Review of rules décting housing.

227.116 Rules to include time period.

227.117 Review of rules impacting ergyr availability

227.12 Petition for rules.

227.13 Advisory committees and informal consultations. 227.485 Costs to certain prevailing parties.

227.135 Statements of scope of proposed rules. 227.49 Petitions for rehearing in contested cases.

227.137 Economic impact analyses of proposed rules. 227.50 Ex parte communications in contested cases.

227.14 Prepara_tlon of prqposed rules. 22751 Licenses.

227.15  Legislative council stéf 227.52 Judicial review; decisions reviewable.

227.16 When hearings required. 227.53 Parties and proceedings for review

227.17 Notice of hearlng. 227.54 Stay of proceedings.

227.18 Conduct of hearings. 227.55 Record on review

227.185 Approval by governor ) 227.56 Additional evidence; trial; motion to dismiss; amending petition.

227.19 Legislative review prior to promulgation. 227.57 Scope of review

227.20 Filing of rules. 227.58 Appeals.

227.21 Publication of rules; incorporation by reference. 227.59 Certificationof certain cases from the circuit court of Dane County to other

227.22 Effective date of rules. circuits.

227.23 Forms. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in

227.24 Emepgency rules; exemptions. federalcourt and to stay enforcement.

SUBCHAPTERI sion required bylaw, except a motor vehicle operdtticense
issuedunder ch343 a vehicle registration certificate issued under
GENERAL PROVISIONS ch.341, a license required primarily for revenue purposes, a hunt

ing or fishing approval or a similar license where issuance is

227.01 Definitions. In this chapter: merelya ministerial act.

(1) “Agency” means aboard, commission, committee, . (6) “Licensing” means an agency process relating to the-grant
departmenbr officer in the state government, except the gevef1d: denial, renewal, revocation, suspension, annulment,-with

nor, a district attorney or a military or judicialfifer. drawalor amendment of a license. o
(2) “Code”, when used withoulurther modification, means __ (7) “Official of the agency” means a secrefaymmissioner
the Wisconsin administrative code undeB5.93 or member of a board of an agency

(3) “Contestedcase” means an agency proceeding in which (8) “Party” means a person or agency named or admitted as a
the assertion by one party of any substantial intdsedenied or Partyin a contested case.
controvertedby anotherparty and in which, after a hearing (9) “Personaggrieved” means a personagency whose stb
requiredby law a substantigihterest of a party is determined orstantialinterests are adverselyfedted by a determination of an
adverselyaffected by a decision or ordefhere are 3 classes ofagency.
contested cases as follows: (10) “Proposedule” means all or any part of an agesgy'e

(a) A“class 1 proceeding” isroceeding in which an agencyPosalto promulgate a rule. _ S _
actsunderstandards conferring substantial discretionary author (11) “Register”means the W¥consin administrative register
ity upon it. “Class 1 proceedings” include rate making, price setders.35.93
ting, the granting of a certificate of convenience and necettisity  (13) “Rule” means a regulation, standard, statement of policy
making,review or equalization of tax assessments and the-gramt general order of generapplication which has thefett of law
ing or denial of a license. andwhich is issued by an agency to implement, interpret or make

(b) A -“class 2 proceeding” is a proceeding in which an agenépecificlegislation enforced or administered by #gency or to
determineswhether to impose a sanction or penalty againstd@vernthe oganization oprocedure of the agencyRule” does
party. “Class 2 proceedings” include the suspension or revocatfd@tinclude, and £227.10does not apply to, any action or inaction
of or refusal to renew a license because of an alleged violatiorPbfan agencywhether it would otherwise meet the definition
law. Any proceeding which could be construed to be both a clas¥derthis subsection, which:
1 and a class 2 proceeding shall be treated class 2 proceeding. (&) Concerns the internal management of an agencyeesl

(c) A-“class 3 proceeding” is any contestebe not included hotaffect private rights or interests.

in class 1 or class 2. (b) Is a decision or order in a contested case.
(4) “Hearing examiner” means a person designated under s.(c) Is an order directed to a specificatigmed person or to a
227.430r 227.46 (1)to preside over a contested case. groupof specifically named persons that does not constitute-a gen

(5) “License”includes all or any part of an agency permit; ceeral class, and which is served on fierson or persons to whom
tificate, approval, registration, charter or similar form of permist is directed by the appropriate means applicable tortfer The
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factthat a named person serves a group of unnamed persons théir) Relates tahe benefit design, cost-sharing requirements,
will also be décted does not make an order a rule. or administration of the health care benefits plan undé®.67.

(d) Relatego the use of highways and is made known to the (v) Establishes procedures used for the determination of
public by means of signs or signals. allocationsas chages to agencies under2§.865 (1) (fm)

(e) Relates tdhe construction or maintenance of highways or (w) Establishes rates for the use of a personal automobile
bridges,except as provided in 84.11 (1r) and85.025 unders.20.916 (4) (a)

(f) Relates to the curriculum of, admission to or graduation (x) Establishes rental policies for state—owned housing under
from a publiceducational institution, as determined by each-ins&. 16.004 (8)

tution. . o (y) Prescribes measures to minimize the adverse envirenmen
(9) Relates to the use of facilities of a public library tal impact of bridgeand highway construction and maintenance.

(h) Prorates or establishes priority schedules for state pay (yc) Adjusts the total cost threshold for highway projects under
mentsunder s16.53 (10) (apr temporarily reallocates state monss.84.013 (2m)ynd84.0145 (4)

eysunder s20.002 (1). (yg) Relates tstandards for memorial highway designations

(i) Relates to military or naval fars. authorizedunder s84.1045
(im) Relates to the real work, real pay pilot project under s. (yj) Relates to standards for memorial highway designations
49.147(3m). authorizedunder s84.1042

() Relates to the form and content of reports, records or(yk) Relates tstandards for memorial highway designations
accountsof a state, county or municipal fafer, institution or authorizedunder s84.1038

agency. _ (ym) Establishes conditions for a waiver to allow the burning
(K) Relates to expenditures by a state ageheypurchase of of brush or other woody material unde87.07 (7) (e)
materials equipment or supplies by or for a state ageacprint (ys) Establishes a technical standard for abating nonpoint

ing or duplicatipg of mat.er.ials for.a state ggency sourcewater pollution under £81.16 (2)or (3) (c).
(km) Establishes policies for information technology devel (2) Defines or lists nonattainment areas undegs.23

opmentprojects as required underl$.971 (2) (Lg) (za) Is a manual prepared unde287.15 (7)to provide agen
(kr) Establishes policies for information technology deveIo%ieswith information on drafting, pronlwulgation and legislative

mentprojects as required under3§.59 (1) (c) sview of rules

r
(L) Establishes personnel standards, job classifications or : . . .
salaryranges for state, county or municipal employees in the clag (2P) Establishes a list of substances in groundwatetresd
sified civil service. Categories under $60.05

(Lm) Relates to the personnel systems developed under s(zc) Establishes a database und@98.31

36.115 (zd) Establishes procedures for oil inspection delection
(Ln) Relates to bidding procedures or changes thereto unHBfers-168.12 o
$.36.11 (53) (ze) Relates to establishing features of anatcedures for let

(m) Determines water levels. tery games, under §65.27 (1)

(n) Fixes or approves rates, prices or gear unless a statute_ (2f) Establishes the list of properties on the state register-of his
specificallyrequires them to be fixed or approved by rule. toric places under g4.360r the list of locally designated historic

(o) Determines the valuation of securities held by an insurglracesugder 5'4?'45 der30.41the | Vi in state ri

(p) Is a statistical plan relating to the administration of rate reg, (zg) Designates under30. € lower Visconsin state river

ulationlaws under ch625 or 626. ay.

(a) Is a form the content or substantive requirements of Whigt\,sgg)alsr?gmrzrétsutr,hf e?tgg(fsrg gr) t(h ce) loweisbdnsin statev-

areprescribed by a rule or a statute. (zi) Lists responsible units, as defined i2&7.01 (9) with an
. . Zl | | units, 1 | . Wi
(r) Is a pamphlet or other explanatory material that is ngﬁectiverecycling program under 887.11 (3).

intendedor designed as interpretation of legislation enformed . . o : .
administerecby an agengybut which is merely informational in ~ (2]) Establishes continuing educational requirementsefar

nature. estatebrokers and salespersons undet52.05 (1) (d)

(rm) Is a form prescribed by the attornggneral for an (zn) Establishes criteria and standards for certifying instruc
accountingunder s846.40 (8) (b) 2. torsfor the trapper education program.

(rt) s a general permit issued unde8®.2060r 30.2065 (zp) Establishes water quality objectives for priority

NOTE: Par. (tt) is shown as amended eff. 8-1-12 011 Wis. Act 167 Prior ~ Watershedsr priority lakes under £81.65 (4) (dm)
t0 8-1-12 it eads: (zq) Designates the Kickapoo valley reserve undét 41 (2)

| | permit . 30.2065. ) .
() Is a general permit issued under s. 30.2065 (zs) Establishes geographical areas undet9sl43for the

(ru) Is a wetland general permit issued und&84..36 (3g) e - :
NOTE: Par. (ru) is created eff. 7-1-12 b1l Wis. Act 118, administrationof Wisconsin works under s49.141t049.161

(s) Prescribes or relates to a uniform system of accourasyor __(20) Establishes a rate increase factor und&88.193 (2)or
personjncluding a municipalitythat isregulated by the e of ~anoverall rate of return under 596.193 (3)
the commissioner of railroads or the public service commission. (zu) Establishes standards under sub¢tof ch. 254

(t) Ascertains and determines prevailing wage rates wgsder (zw) Determines whether a state law is reciprocal under s.
66.0903 103.49 103.5Q and229.8275 except that any action or 221.0901(8) (e) 2.or 221.0904 (3) (k)
inaction which ascertains and determines prevailing wage rates(zx) Determines a fee under4gt0.03 (9)for an initialcreden
underss.66.0903103.49 103.5Q and229.8275s subject to judi  tial for which no examination is required, for a reciprazaden
cial review under s227.40 tial, or for a credential renewal.

(u) Relates to computing or publishing the number of nursing (zy) Relates to any form prescribed by the division of banking
home beds to be added in each health planning area undefnghe department of financial institutions in connection with the

150.33(1). licensing of mortgage bankers or mortgage brokers under s.
(um) Lists over—the—counter drugs covered by Medical Assi224.72 or the licensing of mortgage loan originators under s.
anceunder s49.46 (2) (b) 6. ior49.471 (1) (a) 224.725
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(14) “Working day” meansany day except Saturdayunday (5) This chapter does not apply to proceedings of the claims
andholidays designated in 230.35 (4) (a) board,except as provided in s&75.05 (5)775.06 (7)and775.11
History: 1985 a. 1821987 a. 27119 395 399, 403 1989 a. 3156, 335341  (2).
1991a. 39 254, 269, 309, 315 1993 a. 16123 237, 349, 364, 419, 442, 481, 491, .
1995a. 27 215 227, 289, 363 1997 a. 2735, 231, 237 1999 a. 970, 1999 a. 150 _ (6) Ordersof the government accountability board under s.
5.672 1999 a. 1672001 a. 38109, 2003 a. 3352364 2813 2005 a. 217418 2007  5.06 (6) are not subject to this chapter

a.20, 2009 a. 228, 219 391, 2011 a. 1432, 118 167. . . .
A proceeding for the incorporation of a village is not a “contested case” under sub.(7) Exceptasprovided in s230.44 (4) (bm)this chapter does

(3). Westring v James71 Ws. 2d 462238 N.W2d 695(1976). not apply to proceedings before temployment relations com

A flood plain zoning ordinancadopted by the DNR under s. 87.30 (1) was a “rulemnissionin matters that are arbitratedaccordance with 230.44
unders. 227.01. Citizens for Sensible Zoning, IncDNR, 90 Ws. 2d 804 280 (4) (bm).

N.W.2d 702(1979). . . .

A rule: 1) is a regulation, standard, statement of poicgeneral order; 2% of (7m) Exceptas PFQVIded in s101.143 (6s)this chapter does
generalapplication; 3) has thefett of law; 4) is issued by an agency; 5) is to imple not apply to proceedings in matters that are arbitrated under s.
ment,interpret, or make specific legislation administered by the agéeFuy terms 101 143(68)

“rule” and “order” are mutually exclusive. i¥VElec. Power Co.\DNR, 93 Ws. 2d : . . .

222, 287N.W.2d 113 (1980). See also Cholvin Repartment of Health and Family ~ (8) This chapter does not apply to determinations made by the

Services2008 WI App 127313 Wis. 2d 749758 N.W2d 118, 07-1350 secretaryof administration or the secretary of revenue under s.
Principles of statutoryconstruction apply to the construction of rules. Law229.50(1)_

Enf Standards Board tyndon Stafion101 Ws. 2d 472305 NW2d 89 <4~
Loy enetandards Board yndon Stationt0L Ws. 2d 472 History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263, 377, 1995 a.

Schoolboards are not “boards” under sub. (1). Racine Unified School District 7852.%(2)?26552(%31;01(4) 1995 a. 77227, 351, 1997 a. 3191, 237,283 1999
Thompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982). : : :

Whena fundamental and well-defined public policy is evidenced by a rule; a dis . . . .
chage from employment for refusal to violate that rule is actionabliakaWnanv ~ 227.04 Considerations for small business. (1) In this

Thedefinition of “rule” under sub. (13) is applied. Plumbing ApprenticeSlip . . .
mitteev. DILHR, 172 Wis. 2d 299493 N.W2d 744(Ct. App. 1992). (2) Consistenwith the requirementander s895.59and, to

Materialsdeveloped by an agency aseference aid for its stahat are couched the extent possible, each agency shall do all of the following:

in terms ofadvice and guidelines rather than setting forth law-like pronouncements . . . .
arenot a rule within the meaning of sub. (13) because they are not intended to havd@) Provide assistance to small businesses to help small busi

theeffect of law Chenequa Land Conservaniic. v Village of Hartland, 2004 Wi nesses comply with rules promulgated by the agency

App 144,275 Wis. 2d 533685 N.W2d 573 03-2486 . ! ;

If an administrative rule is properly adopted and is witténpower of the legisla (b) EStabh.Sh' by rU|e’. reduqed f_mes and a't‘?r.”at"’? enforce
tureto delegate, there is no materiafeliénce between it and a |263 Atty. Gen. Ment meChanlsmS_ for minor violations of admlnlStratl\_weS
159. madeby small businesses. Thdes promulgated under this para

Agencies are subject to rule-making procedureaaking discretionary choices graphshall include a definition of “minor violation.”
evenif those choices are based on opinions ott@ney general. Rule-making pro

ceduregdo not apply if the opinion describes what a law mandates. 683ty 363. (c) In deciding whether to impose a fine against a sinesi

nessfound to be in violation of a rule, consider the appropriateness
227.02 Compliance with other statutes. Compliance of a written warning, reduced fine, or alternative penalty if all of
with this chapter does not eliminate thecessity of complying the following apply:

with a procedure required by another statute. 1. The small business has made a good fdithted comply
History: 1985 a. 182 with the rule.
Chapter227 contemplates the limited uskcivil procedure statutes that do not . . .
conflict with ch. 227. Vilgner v State Medical Examining Boartig1 Ws. 2d 633 2. The rule violation does not pose a threat to public health,
511 N.W.2d 874(1994). safety or welfare.

L . , (d) Establish methods to encourage the participation of small
227.03 Application of this chapter. (1) This chapter p sinessem rule making under £27.114 (4)
appliesto cases arising under#&6.3§8 1993 stats., and s&.39 History: 2011 a. 46
76.48and76.91

(2) Exceptas provided in s108.105 only the provisions of

this chapter relating toules are applicable to matters arising out SUBCHAPTERII
of 5.66.191 1981 stats., €90.65 (2)289.33303.07(7) or303.21
or subch.l of ch. 107or ch.102 108 or 949 ADMINISTRATIVE RULES

(3) Any provisionof s.227.42227.440r227.49that is incon
sistentwith a requirement of title 45 difie code of federal regula 557 10 statements  of policy and interpretations of

tions does not qpply to hearings held under4sh. . law; discrimination prohibited. (1) Each agency shatiro-
(3m) (a) This chapter does not apply to proceedings befopgy|gateas arule each statement of general policy and each inter
the department of workforce development relating to housing disretationof a statute which it specifically adopts to govern its
criminationunder s106.5Q except as provided in $06.50 (6)  enforcementor administration of that statute. A statement of
(b) Only the provisions of this chapter relating to rules agsolicy or an interpretation of statute made in the decision of a
applicableto matters arising out @irotection against discrimina contestectase, in a private letter ruling undei78.035o0r in an
tion in a public place of accommodation or amusement undefagencydecision upon or disposition of a particular matter as
106.52 appliedto a specific set of facts does not render it a rule or eonsti
(4) The provisions of this chapter relating to contested castge specific adoption of a rule and is not required tgitmnul
do not apply to proceedingsvolving the revocation of aftercare gated as a rule.
supervisionunder s48.366 (5)or 938.357 (5)the revocation of (2) No agency may promulgate a rule which conflicts with
parole,extended supervision or probation, frant of probation, statelaw.
prisondiscipline, mandatory release unde8®2.11or any other (2m) No agency may implement or enforce any standard,
proceedinginvolving the care and treatment of a resident or @aquirementpr threshold, including as a term or condition of any
inmateof a correctional institution. licenseissued by the agenaynless that standard, requirement, or
(4m) Subchaptedll does not apply to any decision afi thresholdis explicitly required or explicitly permitted tstatute
agencyto suspend or restrict or not issue or renew a license if treby a rulethat has been promulgated in accordance with this sub
agencysuspends or restricts or does not issue or renew the licecisapter. The governgrby executive ordemay prescribe guide
pursuanto a memorandum of understanding entered into undi&resto ensure that rules are promulgated in compliance with this
s.49.857 subchapter.
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(3) (&) No rule, either by its terms or in its application, may (d) An agency may promulgate rules implementing or inter
discriminatefor or against any person by reason of sex, rageretinga statute that it will enforce or administer after publication
creed,color, sexual orientation, national origin or ancestry of the statute but prior to the statstefective date. A rule pro

(b) A rule may discriminate for or against a person by reas#fulgatedunder this paragraph may not takéeef prior to the
of physical condition or developmental disability as defined in &ffectivedate of the statute that it implements or interprets.
51.01(5) only if it is strictly necessary to a function of the agency (e) An agency may not inform a member of the public in-writ
andis supported by data demonstrating that necessity ing that a rule is or will be in &fct unlesghe rule has been filed
(c) Eachperson d&cted by a rule is entitled to the same ben@nders.227.200r unless the member of the public requests that
fits and issubject to the same obligations as any other persigiformation.

underthe same or similar circumstances. History: 1985 a. 1821991 a. 2092011 a. 21 _ _ )
he DesignerSection of the Examining Board of Architects, Professional-Engi

T
(d) No rule may use any term removed from the statutes Qyirspesigners and Land Surveyors does not have rulemaking auttispty.
chapter83, laws of 1977 Gen. 200

(e) Nothing in this subsection prohibits the administrator of the i )

division of merit recruitment and selection in théice of state 227-113 Incorporation of local, comprehensive plan -

employment relations from promulgating rules relating tohing goals. Each agencyvhere applicable and consistent with

expandectertification under £230.25 (1n) thelaws that it administers, is encouraged to design the rules pro
History: 1985 a. 1821987 a. 3992003 a. 335.2368 9160 201 a. 21 mulgatedby the agency to reflect a balance between the mission
An agencys revised interpretation of a statute constituted administrative rul®f the agency and the goals specified ih.$3 (2)

makingunder s. 227.01 (4) [now s. 227.10] and declaratory relief wn@@i7.40 was History: 1999 a. 9

accordinglyproper What constitutes a rule is discussed. Schoolwaygsportation

Co.v. Division of Motor \&hicles,72 Ws. 2d 223240 N.W2d 403(1976). N . . .
Thelegislature may constitutionally prescribe a criminal penalty for the violatio%27'114 Rule _maklng, con5|derat|on_s for small busi "

of an administrative rule. State@ourtney74 Ws. 2d 705247 N.W2d 714(1976). ness. (1) In this section, “small business” means a business
A memorandum announcing general policies and specific criteria governing @fhtity, including its afiliates, which is independently owned and

decisionson good time for mandatory release parole violations was a “rule” al ; P : :
shouldhave been promulgatguoperly State ex rel. Clifton.woung,133 Wis. 2d eratecand not dominant in its field, and which employso25

193 394 N.W2d 769(Ct. App. 1986). fewer full-time employees or which has gross anrsades of less
An administrative agency cannot regulate the activities of another agency or giean $5,000,000.
mulgaterules to bind another agency without express statutory auth@égge v ' '

Schwarz,2001 W1 App 72242 Ws. 2d 450626 N.W2d 57 00-2711 (2) Whenan agency proposes or revises a rule that may have
aneffect on small businesses, the agency shall consider each of the
227.11 Extent to which chapter confers rule—-making following methods for reducing the impact of the rule on small

authority. (1) Except as expressly providetijs chapter does businesses:
not confer rule-making authority upon or augment the rule- (a) The establishment téss stringent compliance or reporting
makingauthority of any agency requirementgor small businesses.
(2) Rule-makingauthority is expressly conferred as follows: (p) The establishment of less stringent schedules or deadlines
(a) Each agency may promulgate rules interpreting the pro¥or compliance or reporting requirements for small businesses.

sionsof any statute enforced or administered by the agéthe (c) The consolidation or simplification of compliance or
agencyconsiders it necessary tdesftuate the purpose of the statyaportingrequirements for small businesses.

ute, but a rule is not valid if the rule exceeds the boundewect (d) The establishment gerformance standards for small busi

interpretation. All of the following apply to the promulgation of : : s
arule interpreting th@rovisions of a statute enforced or adminisnes‘seg‘0 replace design aperational standards required in the

teredby an agency: rule. i . )

1. A statutory or nonstatutory provision containing a stat (e) The exemption of small businesses from any or all require
ment or declaration of legislative intent, purpose, findings, entsof the rule. . .
policy does not confer rule-making authority on the agency gr (3) Theagency shall incorporate into the proposed rule any of
augmentthe agencg rule-making authoritpeyond the rule— themethods specified under sy) which it finds to be feasible,
makingauthority that is explicitly conferred on the agency by tH@llessdoing so would be contrary to the statutory objectives
legislature. which are the_ paS|s for the p_roposed rule.

2. A statutory provision describing tagencys general pow (4) In addition to the requirements unde27.17 the agency
ersor duties does not confer rule—making authority on the age liprovide an opportunity for small businesses to participate in
or augment the agensyfule—making authority beyond the rule— tLulg—maklng process, using one or mofethe following
makingauthority that is explicitly conferred on the agency by tH@ethoas: o .
legislature. (a) The inclusion in the notice under227.170of a statement

3. A statutory provision containing a specific standardt‘at the rule may hayg an_ impact on small bu;messes.
requirement,or thresholddoes not confer on the agency the (b) The direct notification of any small business that iney
authorityto promulgate, enforce, or administer a rule that contaiffectedby the rule.
astandard, requirement, or threshold that is more restrictive than(c) The conduct of public hearings concerning the impact of
the standard, requirement, or threshold contained istétetory therule on small businesses.
provision. (d) The use of special hearing procedures to retheceost or

(b) Each agency may prescribe forms anocedures in coan complexity of participation in the rule—-making process by small
nectionwith any statute enforced or administered by it, if theusinesses.
agencyconsiders it necessary tdesftuate the purpose of the stat  (6) Whenan agencyunders.227.20 (1) files with the legisla
ute, but this paragraph does not authorize the imposition of-a stibe reference bureau a rule that is subject to this section, the
stantiverequirement in connection with a form or procedure. agencysha” include with the rule a summary of the ana|y5is pre
(c) Each agency authorized to exercise discretion in decidipgredunders.227.19 (3) (eand a summary of the comments of
individual cases may formalize the general policies evolfrimgn  the legislative standing committees, if an¥f, under s227.19
its decisions by promulgating the policies as rules which tl§gdm), the rule does not require the analysis und228.19 (3) (e)
agencyshall follow until theyare amended or repealed. A rulghe agency shall include with the rule a statement of the reason for
promulgatedn accordance with this paragraph is valid onlth® the small businessegulatory review board’determination that
extentthat the agency has discretion to base an individual decistbarule will not have a significant economic impact on a substan
onthe policy expressed in the rule. tial number of small businesses. The legislative reference bureau
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shall publish the summaries or the statement in the register with(4) AppLicABILITY. This section does not apply to egancy
therule. rulespromulgated under 227.24
(6m) (a) Notwithstanding suk{1), in this subsection, “small ~ (5) RULE-MAKING AUTHORITY. The department mgyromut

business'does not include an entitys defined in €18.685 (1) (b) gateany rules necessary for the administration of this section.
or 50.065 (1) (c) History: 1995 a. 3082003 a. 332005 a. 2492011 a. 32

(b) A small business may commence an action agalnst§£|7.l16 Rules to include time period. (1g) In this see

agencyfor injunctive relief to prevent the imposition of a penalt lon. “permit’ means any approval of an agency required as-a con

if the small business &ibject to the penalty as the result of any: . - h e
of the following: ition of operating a business in this state.

: : . 1r) Eachproposed rule submitted to the legislative council
1. The small business acted or failed to act due to the fail ( - : - -
by the agencg employee, dicer, or agent with regulatory Y[§ders.227.15that includes a requirement for a business to obtain

P : . 2 a permit shall specify the number of business days, calculated
responsibilityfor that legal requirement to respond tepeecific - . T 2
questionin a reasonable time. beginningon the day a permit application is receivedthin

. . . . which the agencyvill review and make a determination on a-per
2. The small business acted or failectd in response to inac it application.

curate advice given to the small business by thgencys
employee pfficer, or agent with regulatory responsibility it agencythat promulgated the rule shall subtatthe legislative

legal requirement, . L ._councila proposed revision of thiale that will bring the rule into

(c) The small business may commence the action in the ciriimpliancewith sub.(1r). The legislative council st review
courtfor the county where the propertyeafied is located 0if N0 of the proposed revision is limited to determiniigether or not
propertyis afected,in the circuit court for the county where theyne agency has complied with this subsection.

dispute arose. . L . ) (3) Subsectiong$lr) and(2) do not apply to a rule if the rule,
_(d) The circuit court may issue an oraemjoining the imposi oy 3 jaw under which the rule was promuigateteative priorto
tion of the penalty if the court determines that. &) 1. or 2. Novemberl7, 1983, containa specification of a time period for
applies. ) review and determination on a permit application.

(7m) Each agency shall designatelestone employee to  (4) |f an agency fails to review and makealetermination on
serveas the small business regulatory coordinator for the agengyermit application within théme period specified in a rule or
andshall publicize that employeselectronic mail address andjaw, for each such failure the agency shall prepare a report and
telephonenumber The small business regulatocpordinator sypmitit to the departmenf safety and professional services
shall act as a contact person for small business regulatory issyfin 5 business days of the last day of the time period specified,

(2) If any existing rule does not comply with sibr), the

for the agency settingforth all of the following:

(8) This section does not apply to: (a) The name of the person who submitted the permit applica
(@) Rules promulgated under227.24 tion and the business activity for which the permit is required.
_(b) Rules that do notfafict small businesses directigclud  (b) Why the review and determination were not completed
ing, but not limited to, rules relating to county or municipal admirwithin the specified time period and a specification of the revised

istrationof state and federal programs. time period within which the review and determination v

History: 1985 a. 1821995 a. 2%.9116 (5) 1999 a. 92003 a. 1452005 a. 249 completed.

2007a. 20 2011 a. 3246. . . o

a20 a % (c) How the agency intends to avoid such failunethe future.
227.115 Review of rules affecting housing. (1) DEeFINI- (5) If an agency fails to review and makeletermination on
TIONS. In this section: a permit application within théme period specified in a rule or

(a) “Department” means the department of administration_law, .qun Comp|eti0n of the l’e\_/ieW and determination for that
(b) “State housing strategy plan” means the plan devemp%pllcat_lon,the agency shall notify the department of safety and
unders. 16.302 professional services.
(6) (&) An agencys failure to review and make a determina
tion on a permit application within the time period specified in a
Uale or law does not relieve amyerson from the obligation to
curea required permit norfatt in any way the agensauthor
ity to interpret the requirements of or grant or deny permits.
(b) If a court finds that an agency failedreview and make
determination on a permit application withime time period
cifiedin arule or law that finding shall not constitute grounds

(2) REPORTON RULES AFFECTING HOUSING. If a proposed rule
directly or substantially décts the development, construction
cost,or availability of housing in this state, the department sh
preparea report on the proposed rule befitiis submitted to the
legislative council staff under s.227.15 The department may
requestany information from other state agencies, lagalern
mentsor individuals or oganizations that is reasonably necessag
for the department to prepare the report. The department shall . X L d STal .
parethe report within 30 days after the rule is submittetheo 10 declaring the agency'determination invalid.
department. . Ir;éstory. 1985 a. 182332 1993 a. 521995 a. 271997 a. 272005 a. 2492011

(3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
REPORT. (@) The report of the department shall contain inferm@27.117 Review of rules impacting energy availability
tion about the déct of the proposed rule on housing in this statél) The public servicecommission shall prepare an emer
including information on the é&ct of the proposed rule on all of impactreport on anyroposed rule if, not later than 30 days after

the following: the public hearing under £27.18 the chairperson or ranking
1. The policies, strategies and recommendations of the staigority member of a standing committee, the speaker of the
housing strategy plan. assemblypr the presiding diter of the senate requests in writing

pma_\t_the commission determine the rsléhpact on the cost celi-
maintainingsingle family or multifamily dwellings. ability of electricity generation, transmission, or distribution or of
3 Th h . f housi fuelsusedin generating electricityThe enagy impact report shall
- Ihe purchase price or housing. includean evaluation and relatéiddings and conclusions on the
4. The cost and availability of financing to purchase Qirobableimpact of the proposelle on the cost or reliability of
develophousing. electricity generation, transmission, or distribution or of fuels
5. Housing costs, as defined in6.301 (3) (apnd(b). usedin generating electricity
(b) The report shall analyze the relative impact of tfectf (2) Within 30 days after the written request is submitted to the
of the proposed rule on low— and moderate—-income householaisblic service commission, the commission shall submit a copy

2. The cost of constructing, rehabilitating, improving o
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of any enggy impact report prepared under s(ih.to the agency (b) A description of existing policies relevant to tiuée and

that proposed the rule that resulted in the report. of newpolicies proposed to be included in the rule and an analysis
(3) An agency that receives an egeimpact report under Of policy alternatives.

sub.(2), shall consider the erggrimpact report before submitting  (c) The statutory authority for the rule.

the notification and report to the legislature und@2s..19 (2)and (d) Estimates of the amount of time that state employees will
3). spendto develop the rule and of other resources necessary to
History: 2003 a. 277 developthe rule.

227.12 Petition forrules. (1) Unless the right to petitiofor (e) A description of all of the entitiehat may be &écted by

arule is restricted by statute to a designated group or uhiesstherule.

form of procedure foa petition is otherwise prescribed by statute, (f) A summary and preliminary comparisonaofy existing or

a municipality an association which is representative of a farrproposedederal regulation that is intended to addressttiei-

labor, business or professional group,asy 5 or more persons tiesto be regulated by the rule.

havingan interest in a rule may petition an ageregyuesting it to (2) An agency that has prepared a statement afdibiee of the

promulgatea rule. proposedule shall present the statement to the goveandito the
(2) A petition shall state clearly and concisely: individual or body with policy—making powemver the subject
(a) The substance or nature of the rule making requested.matterof the proposed rule f@approval. The agency may not send
(b) The reason for the requestd the petitioners’ interest in the statement to the legislative reference bureau for publication

the requested rule. under sub. (3) until the governorissues a written notice of

A ref to th evauthority t lgate th appr.ovalof the statement. The individual or body wjth policy—
reéﬁésteéﬁlgrence 0 the agensyauthority to promulgate the making powers may not approve the statement until at least 10
(3) Except.as provided in sul§4), within a reasonable period dayslafter pul?f[iqa}ion of th? statementty nt(;e_r <Gb. N(t)- statgth

\ ' N | ) employeeor official may perform any activity in connection wi
O e ach eafing of & proposed i except o an aciy ecessay
; ) = W reparethe statement of the scope of the proposed rule until the
requestedule making. Ifthe agency denies the petition, it shal overnorand the individual or bodith policy—making powers

promptly notify the petitioner of the denial, including a bis&dite -
mentof the reason fathe denial. If the agency proceeds with th veer:tthe subject matter of the proposed rule approves the state

requestedule making, it shall follow the procedures prescribe
in this subchapter (3) If the governor approves a statement of the scope of a pro

sedrule under sub(2), the agency shall send the statement to
legislative reference bureau for publication in the regisder
same day that the agency sends the statement to the legislative

dardor published the standard in a manner that is available to rencebureau, the agency shall send a copy of the statement to

public, the department shall, as provided und@23.135 submit secretary of gdmlnlstratlon.

a statement of the scope of the proposed rule to the governor n|(§4) If at any time after a statement of the scopebposed
laterthan 90 daysfter receiving the petition. No later than 27@ul€is approved under sutg) the agency changes the scope of the
daysafter the statement is approved by the govetherdepart Proposedrule in any meaningful or measurable wincluding
mentshall submit the proposed rule in final draft form to the goghangingthe scope of the proposed rule so as to include in the
ernorfor the governds approvalas provided under 827.185  Scopeany activity business, material, @roduct that is not spe

At the departmers request, the governor may any time prior cifically included in the original scope of the proposed rule, the
to the expiration of any deadline specified in tisbsection, 2gency shall preparnd obtain approval of a revised statement
extendthe time for submitting the statement or proposed rule @ the scope of the proposed ririehe same manner as the original
draft form for any period not to exceed 60 days. The govenagr Statementvas prepared and approved under stihsand(2). No
grantmorethan one extension under this subsection, but the totijte émployee or fafial mayperform any activity in connection
periodfor all such extensions may not exceed 120 days. The ¥ the draftingof the proposed rule except for an activity neces
neednot adhere to the standard established by the departmentSB{iyt0 prepare the revised statement of the scope of the proposed
shall address the same circumstances as the standard addre%%ééi!m_” tlggesre"l'gezgos;at‘ignleﬂ2'3020 %ﬁpzrga’?ed-z N

If the department fails to comply_wnh th_IS S.Ubsecuon’ artpef Filr?d(i)r%Adminisat'rativﬁe Intena;h the Wgconsin?&dm?nistrat?\lfe Segisttaaéefarbi.
petitionersmay commence an action in circuit court to compel thes. Law. April 2003.

department'sompliance. If an action is commenced under this

subsectionthe court may compel the department to provideinfop27.137 Economic impact analyses of proposed  rules.
mationto the court relatetb the degree to which the departmen2) An agency shall prepare atonomic impact analysis for a
is enforcing the standard, except that the information provided psoposedule before submitting the proposed rtdethe legisla

the department shall not disclose the identity of any person witige council steffunder s227.15

is not a party to the action. (3) An economic impact analysis of a proposed rule shall con
History: 1985 a. 1822011 a. 68 tain information on the economicfett of the proposed rulen
227.13 Advisory committees and informal  consulta - specific businesses, business sectors, Publlc utility ratepayers,
local governmental units, and the stateconomy as a whole.

tions. An agency may use informabnferences and consulta ing th sis. th hall solicit inf :
tionsto obtain the viewpoint and advice of interested persons wi{fl€npreparing the analysis, the agency shall solicit information

; . dadvicefrom businesses, associations representing businesses
respecto contemplated rule making\n agency also may appomtan h 1 GOSN HIC '
a committee of experts, interested personsepresentatives of I(r)]cal governgwerpta[rt;]nlts, and |norI]|V||:jualat m?K be #écted by ;
the public to advise itvith respect to any contemplated rule makin€Proposed rule. The agency shall prepare the economic impac

ing. The committee shall have advisory powers onl analysisin coordination with local governmental units thaay
%Smry: 1985 a. 182 yp y be affected by the proposed rule. The agency may request infor

mationthat is reasonably necessary for the preparation of an eco
227.135 Statements of scope of proposed rules. nomicimpact analysis from other businesses, associalimce,
(1) An agency shall prepare a statement of the scope of any yernmentaunits, and individuals and from other agenciélse
thatit plans topromulgate. The statement shall include all of theconomicimpact analysis shall include all of the following:
following: (@) An analysis and quantification of the policy problem that
(a) A description of the objective of the rule. the proposedule is intending to address, including comparisons

(4) If a petition to the department of revenue establishes t
the department has established a standard by which it is constr
a state tax statute, but has not promulgated a rule to adopt the

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all updates to statutes in ef  fect on or prior to May 16,
2012. Statutory changes ef fective on or prior to May 16, 2012 are printed as currently in ef  fect. Changes ef fective after May 16,
2012 are designated by NOTES. See Are the Statutes on this W  ebsite Of ficial?


https://docs.legis.wisconsin.gov/document/statutes/227.117(1)
https://docs.legis.wisconsin.gov/document/statutes/227.117(2)
https://docs.legis.wisconsin.gov/document/statutes/227.19(2)
https://docs.legis.wisconsin.gov/document/statutes/227.19(3)
https://docs.legis.wisconsin.gov/document/acts/2003/277
https://docs.legis.wisconsin.gov/document/statutes/227.12(4)
https://docs.legis.wisconsin.gov/document/statutes/227.135
https://docs.legis.wisconsin.gov/document/statutes/227.185
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/2011/68
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/statutes/227.135(3)
https://docs.legis.wisconsin.gov/document/statutes/227.135(3)
https://docs.legis.wisconsin.gov/document/statutes/227.135(2)
https://docs.legis.wisconsin.gov/document/statutes/227.135(2)
https://docs.legis.wisconsin.gov/document/statutes/227.135(1)
https://docs.legis.wisconsin.gov/document/statutes/227.135(2)
https://docs.legis.wisconsin.gov/document/acts/1995/106
https://docs.legis.wisconsin.gov/document/acts/2003/118
https://docs.legis.wisconsin.gov/document/acts/2003/145
https://docs.legis.wisconsin.gov/document/acts/2005/249
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2011/21
https://docs.legis.wisconsin.gov/document/statutes/227.15

Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 286.

7 Updated 09-10Wis. Stats. Database ADMINISTRATIVE PROCEDURE 227.14

with the approaches used by the federal government aliil-by  (c) That the proposed rule, including any administrative
nois, lowa, Michigan, and Minnesota to address that policyprokequirementsis consistentvith and not duplicative of other state
lem and, if the approach chosen by the agency to address thisor federal regulations.
policy problem is diferent from those approachesstatementas  (d) That the agency has adequately documentefatieal
to why the agency chose afeifent approach. dataand analytical methodologies that the agarssd in support
(b) An analysis and detailed quantification of the economaf the proposed rule arible related findings that support the regu
impact of the proposed rule, including the implementation arldtory approach that the agency chose for the proposed rule.
compliancecosts thatre rea}sonably expected to be incurrgd by (7) Beforeissuing a report under su6), the department of
or passed along to the businesses, local governmental units, &iflinistrationmay return a proposed rule to the agency for fur
individualsthat may be &cted by the proposed rule. therconsideration and revision with a written explanation of why
(c) An analysis of the actual and quantifiable benefits of ttike proposed rule is being returned. If the agency head disagrees
proposedule, includingan assessment of hovfesitive the pre  with the departmerd’reasons for returning the proposed rule, the
posedrule will be in addressing the policy problem that the rulegency head shall so notify the departmentriting. The secre

is intended to address. tary of administration shall approvae proposed rule when the
(d) An analysis of alternatives to the proposed riniluding agencyhas adequately addressed the issaesed during the
the alternative of not promulgating the proposed rule. department'seview of the rule.

. . . . . . History: 2003 a. 18; 2005 a. 2492011 a. 21ss.7 t0 18,2110 26; 2011 a. 32s.
(e) A determination made in consultation with the busmessqg,gz(l)y(bm) 2. g z

local governmental units, and individuétgt may be &écted by
the proposed rule as to whether the proposed rule vaslvdrsely 22714 Preparation of proposed rules. (1) FORM AND
affectin a materialvay the economy sector of the econonyro-  styLe. In preparing a proposed rule, an agency shall adhere sub
ductivity, jobs, or theoverall economic competitiveness of thisstantiallyto the form and stylased by the legislative reference
state. bureauin the preparation of bill drafts and the form and style-spec
() Except as provided in this paragraph, if #tenomic ified in the manual prepared by the legislative coustell and the
impact analysis relates to a proposede of the department of legislativereference bureau under227.15 (7) To the greatest
safetyand professional services undel81.63 (1)establishing extentpossible, an agency shall prepare proposed rules in plain
standardsfor the constructiorof a dwelling, as defined in s. languagewhich can be easily understood.
101.61 (1), an analysis of whether the proposed rule would (1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
increasehe cost of constructing or remodeling such a dwelling IRULESBASED ON FEDERAL REGULATIONS. (a) Notwithstandingub.
morethan $1,000. This paragraph applies notwithstanttiag (1), anagency may use the format of federal regulations published
the purpose of thene— and 2—family dwelling code under sin the code of federal regulations in preparing a proposed rule for
101.60includes promoting interstate uniformity in constructiopublicationor distribution and in preparing a proposed rule fer fil
standards. This paragraph does not apply to a proposed rtilgy if the agency determines that all or part of a ®ateronmen
whosepromulgation has been authorized und@23.19 (5) (fm) tal regulatory program is tbe administered according to stan
(4) Onthe same day that the agency submits the econorﬁwds,requirements or methqu which are identical to standards,
impactanalysisto the legislative council sfainder s227.15 (1) requirementsr methods specified fall or part of a federal envi
the agency shall alssubmit that analysis to the department gfonmentalregulatory program.
administration, to the governoand to the chief clerks of each (b) Notwithstanding suk{1), an agency may use the format of
houseof the legislature, who shall distribute thealysis to the federalregulations published in the code of federal regulaiions
presidingofficers of their respective houses, to the chairpersompseparinga proposedule for publication or distribution and in
of the appropriate standim@mmittees of their respective housegyreparinga proposed rule for filing the agency determines that
asdesignated by those presidindicgrs, and to the cochairper all or part of a state environmental regulatory program is to be
sonsof the joint committee for review of administrative rules. ladministeredaccording to standards, requirementshathods
aproposed rule is modified after the economic impact analysisaiich are similar to standards, requirememtsnethods specified
submittedunder this subsection so that the economic impact of thoe all or part of a federal environmental regulatory program.
proposedrule is significantly changed, the agency shall prepare (1s) ExcEPTION; PREPARATION OF CERTAIN RULES BASED ON
arevised economic impact analysis for the proposed ruleods  reperaL Foopcope. Notwithstanding sul(l), if the department
fied. A revised economic impact analysis shall be prepared agfthgriculture, trade and consumer protection or the department of
submittedin the same manner as an original economic impagealthservices prepares a proposed rule basetiemodel food

analysisis prepared and submitted. codepublished by the federal food and drug administration, the
(5) This section does not apply to emency rules promul proposedule may be in the format of the model food code.
gatedunder s227.24 (2) AnaLysis. (a) An agency shall prepareplain language

(6) If an economic impact analysis regarding a proposed r@@analysis of each proposed rule, which shall be printed as-a pref
indicatesthat a total 0%20,000,000 or more in implementatiorceto the text of the proposedle when it is published or distrib
and compliance costs are reasonably expected to be incurred!8d. The analysis shall include all of the following:
or passed along to businesses, local governmenitsl and indi 1. Areference to each statute thatpheposed rule interprets,
vidualsas a result of the proposed rule, the departmeadrofnis  eachstatute that authorizes its promulgatieach related statute
tration shall review the proposed rule and issue a report. Toerelated rule, and an explanation of the agenaythority to pro
agencymay not submit a proposed rule to the legislafore mulgatethe proposed rule under those statutes.
reviewunder s227.19 (2)until the agency receives a copy of the 2. A brief summary of the proposed rule.
department'seport and the approval of the secretarpdhinis 3. A summary of and preliminary comparison with any exist
tration. The report shall include all of the following findings: g or proposed federal regulation that is intended to address the

(a) That the economic impact analysis is supported by relaiggtivities to be regulated by the proposed rule.
documentatiorcontained or referenced the economic impact 4. A comparison with similar rules in lllinois, lowa, Miehi

analysis. ;

an,and Minnesota.
NOTE: Par. (a) is shown asenumbered from s. 227.138 (6) (a) by the legisla 9 .
tive referencebureau under s. 13.92 (1) (bm) 2. Section 227.138 (6) (a) was 5. A summary of the factual data and analytical methedolo

renumbered from s. 227.138 (2) (a) b011 Wis. Act 21 giesthat the agencysed in support of the proposed rule and how
(b) That the agency has statutory authority to promultiete any related findings suppothe regulatory approach chosen for
proposedule. the proposed rule.
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6. Any analysis and supporting documentation tthet proposedule may submit comments the agency regarding the
agencyusedin support of the agensytletermination of the rule’ accuracyjntegrity, or consistency of that data.
effect on small businesses unde?27.114or that was used when (3) REEERENCE TO APPLICABLE EORMS. If a proposed rule
the agency prepared an economic impact analysis underrgquiresa new or revised form, an agency shall include a reference
227.137(3). to the form in a note to the proposed rule and shall attattfeto
6m. A copy of any comments and opinion prepared by thproposedule a copy of the formr a description of how a copy
boardof veterans &irs under $45.03 (2m)for rulesthat are pro  maybe obtained. The legislative reference bureau shall insert the

posedby the department of veterangaafs. referencen the code as a note to the rule.
7. The electronic mail address and telephone number of an(4) FiscAL EsTIMATES. (a) An agency shall prepare a fiscal
agencycontact person for the proposed rule. estimatefor each proposed rule before it is submitted tdebis

8. The place where comments on the propostedshould be lative council staff under s227.15
submittedand the deadline for submitting those comments, if the (b) The fiscal estimate shall include the major assumptions
deadlineis known at the time the proposed rule is submitted to thieedin its preparation and a reliable estimate of the fiscal impact
legislativecouncil staff under s227.15 of the proposed rule, including:

(b) If the proposed rule is preparedtive format authorized 1. The anticipated &fct on countycity, village, town, school
undersub.(1m), the analysis shall include a reference to the fedistrict, technical college district and sewerage district fiscal lia
eralregulation upon which it is based. If the proposed rule is piglities and revenues.
paredin the format authorized under s¢bm) but difers from the 2. A projection ofthe anticipated state fiscafedt during the
federalregulation as permitted under sigbm) (b), the analysis currentbiennium and a projection of the net annualized fiscal
shallspecify each portion of the proposed rule thdediffrom the  impacton state funds.
federalregulation upon which it is based. 3. For rules that the agency determines may have a significant

(29) REVIEW BY THE SVMALL BUSINESS REGULATORY REVIEW fiscal effect on the private sectdhe anticipated costs that will be
BOARD. On the same day that an agency submits to the legislatiyeurredby the private sector in complying with the rule.
councilstaf under s227.15aproposed rule that may have anco .y ¢ 4 proposed rule interpreting or implementing a statute has
nomic impact on small businesses, the agency shall submit {1, enendent fiscal ffct, the fiscal estimate prepared under
proposedule, the analysieequired under suk2), and a descrip this subsection shall be based on the fisdaloefof the statute.

tion of its actions taketo comply with s227.114 (2)and(3) to . . e A
the small businesgulatoryreview board. The board may use _(d) If @ proposed rule is revised so that its fisdelotfis signifi
cost-benefianalysis to determine the fiseffect of the rule on Cantly changed prior tats issuance, an agency shall prepare a

small businesses and shall determine whether the propaked "eVisedfiscal estimate before promulgating the rule. The agency
will have a significant economic impact on a substantieiber Shall give notice of a revised fiscal estimate in the same manner
of small businesseand whether the agency has complied witatnotice of the original estimate is given.

subs(2) and(2m) and s227.114 (2)and(3). Except as provided  (4m) NOTICE OF SUBMITTAL TO LEGISLATIVE COUNCIL STAFF.

in subs(1m) and(1s), each proposed rule shall inclyal@visions Onthe same day that an agency submits a proposed rule to-the leg
detailinghow the rule will be enforced. If the boaddtermines islative council staf under s227.15 the agency shall prepare a
thatthe rule does not include an enforcement provision or that thigitten notice of the agency’submittal to the legislative council
agencyfailed to comply with sub(2) or (2m) or s.227.114 (2)or  staff. The notice shall include a statement of the date/hich the

(3), the board shall notifthe agency of that determination and asRroposedule has been submitted to the legislative councif staf
theagency to comply with any of those requirements. If the bodfl review of the subject matter of the proposed rule ahd
determineghat the proposed rule will not have a significecsy ~ Whethera public hearing on the proposed riderequired, and
nomic impact on a substantial number of small businesses, g@llidentify the oganizational unit within the agency thapis-
boardshall submit a statement to thefeet to the agency that setsmarily responsible for the promulgation of the rule. The notice
forth the reason for the boasdtiecision. If the board determinesshallbe approvedy the individual or body with policy-making
thatthe proposed rule will have a significant economic impact g@wersover the subject matter of the proposed rule. The agency
a substantial number of small businesses, the board may sutghallsend the notice to the legislative reference bureau for-publi
to the agency suggested changes in the proposed rule to minirggéonin the register On the same day that the agency sends the
the economic impact of the proposed rule, or may recommend thaficeto the legislative reference bureau, the agency shall send a
withdrawal of the proposed rule under sB). In addition, the copy of the notice to the secretary of administration.

board maysubmitother suggested changes in the proposed rule(5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency

to the agencyincluding proposals to reduce the use of crossiponrequest, shall make available to the public at no cost a copy
referencesn the rule. The board shall send a report of any sugf any proposed rule, includirthe analysis, fiscal estimate and
gestedchanges and of any notice of failure to include enforcementy related form.

provisionsor to comply with sub(2) or (2m) or s.227.114 (2)or (6) WITHDRAWAL OF A RULE. (a) Notwithstanding £27.01

(3) to the legislative council sfaf The notification to the agency (10), in this subsection, “proposed rule” means all of the agency’
may include a request that the agency do any of the followingproposalto promulgate a rule.

(a) Verify that the proposed rule does not conflict with, ever (b) An agency may withdraw a proposed rule at any time prior
lap, or duplicate other rules or federal regulations. to filing under s227.20by notifying the presiding @iter of each
(b) Require the inclusion of fee information and $ebedules houseof the legislature and the legislative council fstf its
in the analysis under suf®), including why fees are necessaryntentionnot to promulgate the proposed rule.
andfor what purpose the fees will be used. (c) A proposed rule shall be considered withdrawn on Decem
(2m) QUALITY OFAGENCY DATA AND REDUCTIONOFCROSSREF  ber31 of the 4th year after the year in which it is submitted to the
ERENCES. Each agency shall, in cooperatiwith the department legislativecouncil staffunder s227.15 (1) unless it has been filed
of administration, ensure the accuraicyegrity, objectivity and  with the legislative referendasureau under 227.20 (1)or with-
consistencyf thedata that is used when preparing a proposed raleawnby the agency before that date. No action by a legislative
andwhen completing an analysis of the proposed rule under sabmmitteeor by either house of the legislature unde227.19
(2). Each agency shall reduce the amount of cross-referencedelaysthe date of withdrawal of a proposed rule under this-para
the statutes in proposed and fimales. A person &cted by a graph.
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(d) If a proposed rules withdrawn, the proposed rule may be (e) Review proposed rules for adequate references to related
promulgatedonly by commencinghe rule-making procedure statutesyules and forms.
againwith the preparation, under227.135 of astatement of the () Review proposed rules for clatityrammar punctuation
scopeof the proposed rule that the agency plans to promulgatgaduse of plain language.

History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 1061999a. 9 2003

a. 118, 145 2005 a, 2492007 a. 2055.2997deto 2997f; 9121 (6) (a) 2011 a. 2} (9) Reviewproposed rules to determine potential conflicts and

36, 46. i o . i to makecomparisons with related federal statutes and regulations.

beﬁzgr@?ﬁi,;’t?bvs\,gfﬁgw’ge’;‘;?-fogif‘g'”9“"”5'“3 Regulatory Climate. Fass 1y Review proposed rules for compliance with the require
mentsof s.227.116

227.15 Legislative council staff. (1) SUBMITTAL TOLEGIS- (i) Streamline and simplify the rule—-making process.

LATIVE COUNCIL STAFF. Prior to a public hearing on a proposed rule (3) AssISTANCETO COMMITTEES. The legislative council staf
or, if no public hearing is required, prior to notice und&25..19  shallwork with and assist the appropriate committees of the legis
an agency shall submit the proposelé to the legislative council lature during the rule-making process. The legislative council
staff for review The proposed rule shall be in the form requirestaff mayinclude in its report recommendations concerning pro
unders.227.14 (1) and shall include the material required undgsosedrules which the agency shall submit with the notice required
$.227.14 (2)(3), and(4), the economic impact analysis requiredinders.227.19 (2)
unders.227.137 (2) and any revised economic impactalysis  (4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When
requiredunders.227.137 (4) An agency may not hold a publiceverthe rule-making authority of an agencelsninated or sig
hearingon a proposed rule or give notice unde227.19until  nificantly changed by the repeal, amendment or creation of-a stat
afterit has received a written report of the legislative cowstall yte, by the interpretive decision of a court of competent
review of the proposed rule or until after the initial review perioflirisdiction or for any othereason, the legislative council staf
of 20 working days under su2) (intro.), whichever comes first. shallnotify the joint committee for review of administrative rules
An agency may give notice afpublic hearing prior to receipt of andthe appropriate committees of edwuse of the legislature as
the legislative council stafeport. This subsection does R@ply  determinecby the presiding éiter of each house. Thisibsee
to rules promulgated under227.24 tion applies whether or not the rules of the agencyuser
(1m) INTERNET ACCESSTO PROPOSEDRULE. The legislative reviewby the legislative council stadt the time of the change
council staf shall create and maintain an Internet siteithi@dtides  rule—makingauthority
acopy ofor link to each proposed rule received under €1jin (5) ANNUAL REPORT. The legislative council staghall submit
aformat that allowsearching using keywords. Each agency shalh annual report to the chief clerk of each house of the legislature,
providethe legislative council sthfvith the proposed rules andfor distribution to the legislaturender s13.172 (2) and to the
otherinformation needed to complyith this subsection in the governorsummarizing any action takemd making recommen
formatrequired by the legislative counsilaf. The Internet site dationsto streamline the rule-making procesel eliminate obso
shall identify or provide a link to a site that identifies proposeféte, duplicative and conflicting rules.

rulesaffecting small businesses, as defined 225114 (1) The (6) PusLic LiaisoN. The legislative council staghall assist
Internetsite shall also include or provide a link to all of the folthe public in resolving problems related to rules. Hssistance
lowing: shallinclude but is nolimited to providing information, identify

(@) The electronic mail address and telephoumber of an ing agencypersonnel who may be contacted in relation to rule—
agencycontact person for each proposed rule. makingfunctions, describing the location where a copa rule,

(b) The material required under227.14 (2) (3), and(4). proposedule or form isavailable and encouraging and assisting

(bm) The economic impact analysis required undepg.137 Participationin the rule-making process. '
(2) and any revised economic impact analysis required under s(7) RULESPROCEDURESVANUAL. Thelegislative council stéaf
227.137(4). andthe legislative reference bureau shall prepanaaual to pro
(c) Any report submitted to the legislatizeuncil staf under ylde_agenc_les with information on drafting, promulgation ane leg
s.227.14 (29) islative review of rules.

. _ . ) History: 1985 a. 1821987 a. 1861989 a. 312001 a. 1042003 a. 1452005 a.
(d) The written report of the legislative council §taiview of 249 2007 a. 202011 a. 21

the proposed rule preparechder sub(2) and any agency com

mentsregarding that report. 227.16 When hearings required. (1) Except as provided
(e) Thetime, date, and place of any public hearing specifiatndersub.(2), all rule making by an agency shall be preceded by

in the notice in $227.17as soon as thabtice is submitted to the noticeand public hearing as provided in 2827.17and227.18

legislativereference bureau under227.17 (1) (a) ~(2) Subsectiorf1) does noapply if any of the following con
() The place where comments on the proposed rule shouldBtons exist:
submittedand the deadline for submitting those comments. (b) The proposed rule brings an existing rule into conformity

(2) ROLEOFLEGISLATIVE COUNCILSTAFF. The legislative coun With a statute that has been changeerzcted or with a control

cil staf shall, within 20working days following receipt of a pro ling judicial decision.

posedrule, review the proposed rule in accordance with this sub (c) The proposed rule is promulgated und@23..24 in which

section. With the consent of the director of the legislative counalasethe agency shall hold a hearing unde2.24 (4)

staff, the review period may be extended for an additional 20 (d) The proposed rule is being promulgated at the direofion

working days. The legislative council stahall act as @lear  the joint committee for review of administrative rules under s.

inghousefor rule drafting and cooperate with the agency and t@7.26(2) (b).

legislativereference bureau to: _ _ (e) The proposed rule and tfiscal estimate required under s.
(@) Review the statutory authority under which the agen®p7.14(4) are published in the notice section of the register with

intendsto promulgate the proposed rule. a statement that the proposed rule voil promulgated without
(b) Ensure that the promulgation procedures required by thisblic hearing unless a petition is received by the agency within
chapter are followed. 30days after publication of the notice, sigrcany of the follow
(c) Review proposed rules for forstyle and placement in the INg:
code. 1. Twenty—five natural persons who will befedted by the
(d) Review proposed rules to avoid conflict withdomplication ~ Proposedule.
of existing rules. 2. A municipality that will be d&cted bythe proposed rule.
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3. An association which is representative of a farm, labdyusinessethat will be afected by the rule, a brief description of
busines=or professional group that will befe€ted by the pro the proposed reporting, bookkeeping and other procedures
posedrule. requiredfor compliance with the rule and a description of the

(3) If the agency receives a petition under ¢Bp(e) it may typesof professional skills necessary for compliance with the
not proceed with the proposedle until after it has given notice rule.
and held a public heari_ng under 827.17and227.18 (g) Any additional matter required by statute.

(4) Theexemptions in sut{2) donot apply if another statute () The electronic mail address and telephone number of the
specificallyrequires the agendy hold a hearing prior to promul g3l business regulatory coordinator and a link to an Intesitest
gatingthe proposed rule under consideration. _ thatallows a person to review the rule and make commegtsd

(5) If ahearing is not required becausewfexemption under ing the rule.
sub.(2), the agency may hold a hearing on the proposed rule unde(4) An agency may modify a proposed rule prior to a hearing
$s.227.17and227.18 L , without providing additional notice under this section if the modi

(6) Forthe purpose aoliciting public comment, an agencysication is germane to the subject matter of the proposed hle.
may hold a hearing on the general subject matter of possibleigig subsection, an agensyproposal to delete part of a proposed

anticipatedrules before preparing a proposed rule in draft formy|e for which noticewas given under subl) shall be treated as
A hearing held under this subsection does not satisfiethére a germane modification of the proposed rule.

mentof slub.(l) with respect to the promulgation of a specific-pro (5) Failureof any person to receive notice of a hearing on pro
p?_ﬁ'sgrry Figss a. 1821995 a. 106 posedrule makingis not grounds for invalidating the resulting
' ' ' rule if notice ofthe hearing was published as provided in élp.

227.17 Notice of hearing. (1) If a hearing is required, the (a)._
History: 1985 a. 1821985 a. 33%.253 1987 a. 2531995 a. 1062003 a. 145

agencyshall: 2005a. 2492007 a. 202011 a. 21

(a) Send written noticef the hearing to the legislative refer Changesn a proposed rule after notice was publistiethot so alter the scope of
encebureau for publication in the register and, if required, puin%igagF’;Ogg?e'\?w;% 254‘7(2 {Sgi;fe asecond hearing. Brown CaubySs,103 Ws.
thenotice in a local newspaper ' : :

(b) Send written notice of the hearing to each member of 47 18 Conduct of hearings. (1) An agency shall hold a
legislaturewho has filed a written request for notice with the legigy plic hearing at the date, time and place designated inotiee
lative reference bureau. Upon request, the legislative refere fearing. The person c'onducting the hearing shall:

%Unes?atg?\?%guggir:ien Sgg{‘ecgmg]céhe name and address of eac (a) Explain the purpose of theearing and describe how testi
g a : mony will be received.

(bm) Send written notice of the hearing ttee secretary of b) At the beginni fhe heari t fth
administratioron the same day that the notice is sent to the legisja (b) At the beginning ofhe hearing, present a summary of the
actualinformation on which the proposed rule is based, including

tive reference bureau under p@).
C . ) . an

(c) Take any action it considers necessary to provide notlceﬁ&z
otherinterested persons.

(2) Thenotice under sul{1) shall be given at least 10 d.ays[u
prior to the date set for a hearing. Notice through the register s i there is an opportunity to present them orally
consideredo have been given dhe efective date of the issue of A .
the register in which the notice first appears,ibapplicable, on __ (d) Keep arecordf the hearing in a manner the agency censid
the date prescribed under227.22 (4) ersdesirable and feasible. _ .

(2m) Thenotice under sulfl) shall be approved by the indi  (2) The person conducting the hearing may:
vidual or body with policy-making powers over the subject matter () Limit oral presentations if the hearing would be unduly
of the proposed rule. lengtheneddy repetitious testimony

(3) The notice under sulfl) shall include: (b) Question or allow others present to question the persons

(a) A statement of the date, time and place of the hearing.2ppearing. _ _ _

(b) Either the text of the proposed rule in the form specified in (¢) Administer an oath or ffmation to any person appearing.
s.227.14 (1) or an informative summary of thefeft of the pre (d) Continue or postpone the heartoga specified date, time
posedrule. If theagency chooses to publish an informative sunandplace.
mary rather than the full text of a proposed rule, the notice shall (3) (a) If the agency dicer or a quorum of thboard or com
include a description of how a copy of the text may be obtaingfission responsible for promulgating the proposed rule is not
from the agency at no chye. presentat the hearing, the procedures in this subsection.apply

(c) A reference to the statutory authority under which the (b) At the beginning of the hearing, the person conducting it
agencyproposes to promulgate the proposed ruletarhy stat  shallinform those present that any person who presents testimony
ute which the proposed rule interprets. atthe hearing may present his or hepement to the agencyfof
(d) An analysis of the proposed rule as required un@7s14 cer,board or commission prior to promulgatiohthe proposed
. rule if the request to do so is made in writing at the hearing.

(e) The fiscal estimate required unde227.14 (4) or a sum (c) If required bythe agency ditcer, board or commission, an
mary of the fiscal estimate anddescription of how a copy of the argumentshall be presented to the agency in writing. If ogliar
full fiscal estimate may be obtained from the agency at ngehamentsare permitted, the agencyfioér, board or commission may

(em) The economic impact analysis required und22&.137 impose reasonabléimitations on the length and number of
(2), any revised economic impact analysexjuired under s. appearance® conserve time and preclude undue repetition.
_227.1_37(4), and any report prepared by the department of admin (d) If a record of the hearing has been madgraentsbefore
istrationunder s227.137 (6) or a summary of that analysisd  the agencyofficer, board or commission shall be limited to the
reportand a description of how a copy of the full analysisl recordof the hearing.
reportmay be obtained from the agency at no gaar (4) The procedures required Hyis section do not supersede

(f) If the proposed rule will have arfeft on smalbusinesses, proceduresequiredby any statute relating to a specific agency or
asdefined under 227.114 (1) aninitial regulatory flexibility to the rule or class of rules under consideration.
analysis,which shall contain a description of the types of small History: 1985 a. 182

information obtained from aadvisory committee, informal
ferenceor consultation.

(c) Afford each interested person or a representative the-oppor
nity to present facts, opinions ogaments in writing, whether

)
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227.185 Approval by governor . After a proposedule is in (b) A summary of public comments to the proposed rule and
final draft form, the agencghall submit the proposed rule to thehe agency response to those comments, and an explanation of
governorfor approval. The governdn his or her discretion, may any modification made in the proposed rule as a result of public
approveor reject the proposedle. If the governor approves acommentsor testimony received at a public hearing.
proposedule, the governor shall provide the agency with awrit (c) A list of the persons who appeared or registered for or
tennotice of that approyal. Noroposed rule may be submittedagainstthe proposed rule at a public hearing.

to the legislature for review under&j.lg (.2.)unless the gover (cm) Any changes to the analysis prepared unde2&14 (2)

nor has approved the proposed rule in writing. or the fiscal estimate prepared unde?27.14 (4)

History: 2011 a. 21 o .
st é (d) A response to the legislative council St@commenda

227.19 Legislative review prior to promulgation. tionsunder s227.15indicating: o _
(1) STATEMENT OF PURPOSERULE-MAKING POWERS. (@) Article 1V 1. Acceptance of the recommendations in whole or in part.
of the constitutiorof this state vests in the legislature the power 2. Rejection of the recommendations in whole or in part.
to make laws, and thereby éstablish agencies and to designate 3. The specific reason for rejecting any recommendation.
agencyfunctions, budgets and purposésticle V of the constitu (e) Except as providednder sub(3m), for all proposed rules
tion of this state chaes the executive with the responsibility 1t il have an dict on smalbusinesses, as defined under s.
expediteall measures which may be fesolved upon by the legis57 114(1), a final regulatory flexibility analysis, which shall
ure. _ _ o ~ containas muchinformation about the following as the agency
(b) The legislature recognizes the néedeficient adminis  can feasibly obtain and analyze with its existing ftahd
trationof public policy In creating agencies and designating thejesources:
functionsand purposeshe legislature may delegate rule-making | The agency reason for including or failing to include in

authorityto these agenciee facilitate administration of legisla o proposed rulany of the methods specified undeg7.114
tive policy. The delegation of rule-making authority is intende ) for reducing its impact on small businesses. h
0 ellml?ate thel netc)?ssnyl.of gsﬂabl-'ﬁh"-]g evetymrélsﬁ rative 2. A summary of issues raised by small businesses during the
gslgsfﬁe ?e%riflgu?g relgepr%gytoxi/ts%?;'s ation.  In so doihgy- hearingson the proposed rule, any changes in the proposed rule
' . ; . as a result of alternatives suggested by small businesses and the

ity 1. The right to retract any delegatiohrule-making auther easonsfor rejecting any alternatives suggested by small-busi

: nesses.

_2. The right to establish any aspect of general policy by-legis - 3 The nature of any reports and the estimated cost of their
lation, notwithstanding any delegatiari rule-making authority - ,reparatiorby small businesses that must comply with the rule.

3. The right and responsibility to designate the method for 4 Thenature and estimated cost of other measures and-invest

rule promulggtion, review and modification. ) mentsthat will be required ofmall businesses in complying with
4. The right to delay or suspend the implementation of ariye rule.

rule or proposed rule while under review by the legislature. 5. Theadditional cost, if anyto the agency of administering
(2) NoTIFICATION OF LEGISLATURE. An agency shall submit a or enforcing a rule which includesny of the methods specified

noticeto the chief clerk of each house of the legislature wheruaders.227.114 (2)

proposedule is in final draft form. The notice shall be submitted g The impact on public health, safety and welfare, if any

in triplicate and shall be accompanied by a report in the form spegysecby including in the rule angf the methods specified under
ified under sub(3). A noticereceived under this subsection afteg 257 114 (2)

the last day of the legislatusefinal general-business floorperiod : :
in the biennial session as established in the joint resolutig (f) It an enegy impact report regarding the proposed rule was

requiredunder s13.02 (3)shall be considered received on the firs lomittedwith the report required under ), an explanation

X ' . of the changes, if anyhat were made in the proposed rule in
day of the next regular sessiontbe legislature, unless the pres'dretsponseo that report.

ing officers of both houses direct referral of the notice and repor . . .
underthis subsection befortnat day The presiding dicer of (9) The report of the departmentadministration, as required
eachhouse of the legislature shall, within 10 working disjlew-  PY S:227.115if a proposed rule directly or substantialljeats
ing the day on which the notice and report are received, direct IHE developmentconstruction, cost, or availability of housing in
appropriate chief clerk teferthe notice and report to one stand!N's state. _
ing committee. The agency shall submithe legislative refer ~ (h) A response to any report prepared by the small business
encebureau for publication in the register a statement that-a pfegulatoryreview board under 827.14 (2g)
posed rule has been submitted to the chief clerk of each house (f3m) ANALYsisNOTREQUIRED. The final regulator§lexibility
thelegislature. Each chief clerk shall enter a similar statementdinalysisspecified under sul§3) (e)is not required for any rule if
the journal of his or her house. the small business regulatory review boaletermines that the
(3) ForM OF REPORT. The report required under siB) shall  rule will not havea significant economic impact on a substantial
bein writing and shall include the proposed rule in the fepmci  Numberof small businesses.
fied in 5.227.14 (1) the material specified in 827.14 (2)(3), and (4) CommiTTEE REVIEW. () Notice of eferral. Upon receipt
(4); including any statement, suggested changes, or other matétigiotice that a proposed rule has been referred to a committee
submittedto the agency by the sméllisiness regulatory review undersub.(2), the chairpersoor chairpersons of the committee
board;a copy of any economic impact analysis prepared by tBall notify in writing, each committee member of the referral.
agencyunder s.227.137 (2) a copy of any revised economic (am) Committeemeeting. A committee may be convened
impactanalysis prepared by the agenoyder s227.137 (4)a uponthe call of its chairperson or cochairpersons to reviproa
copy of any report prepardoly the department of administrationposedrule. A committee may meet separately or jointly with the
unders.227.137 (6)a copy ofany enegy impact report received othercommittee to which the notice and report were referred.
from the public service commission undeR87.117 (2 and a committeemay hold a public hearing to review a proposed rule.
copy of any recommendations of the legislative coustaf. The (b) Committee eview period. 1. Except as provided under
reportshall also include all of the following: subds1m.and5., the committee review period for each commit
(a) A detailed statement explaining the basis and purposeteg extends for 30 days after referral of the proposed rule to the
the proposed rule, including how the proposed rule advances relemmitteeunder sub(2). If the chairperson or the cochairpersons
vantstatutory goals or purposes. of a committee take either of the following actions within the
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30-dayperiod, thecommittee review period for that committee igeriod,an agency may nohake any modification that is not ger
continuedfor 30 days from the date on which the first 30—dagnaneto the subjectmatter of the proposed rule. In this subdivi

review period would have expired: sion,a_n agency proposal to delete part of a proposed _r_ule under
a. Request in writing that the agency meet with the committéemmitteereview shall be treated as a germane modificatfon
to review the proposed rule. the proposed rule.

b. Publish or post notice that the committee will hold a meet 5. If a committedén one house votes to object to a proposed
ing or hearing to review the proposed rule and immediately sefide or to a part of the proposed ruleder par(d), the chairperson
acopy of the notice to the agency or cochairpersons of theommittee shall immediately notify the

1m. Except as provided under subd.if a notice and report chairpersoror cochairpersons of the committee in the otfwerse
receivedunder sub(2) after the last day of the legislatwéhal  to Which the proposed rule was referretpon receipt of the
general-businedorperiod aspecified in sub(2) is referred for Notice, the review period for the committee the other house
committeereview before théirst day of the next regular sessioimmediatelyceases and no further action the proposed rule or
of the legislature, the committee review petiodeach committee Partof the proposed rule objected to may be taken under this para
to which the proposed rule is referred extends to the day specif@@phby that committee, but the committee may proceed under
unders.13.02 (1)for the next legislature to convene. par.(d) to object to the proposed rule or part of the proposied

2. If a committee, by a majority vote of a quorofithe com 6. If a committee has not concluded its jurisdiction over a pro
mittee, requestsiodificationsin a proposed rule, and the aggncyposedrule or a part of a proposed rule before the day specified
in writing, agrees to consider making modifications, the reviewnders.13.02 (1)for the next legislature to convene, that jurisdic
periodfor both committees to which the proposed rule is referréi@n immediately ceases and, within 10 working days after that
is extended either to the 10th working day following receipt yate,the presiding dicer of theappropriate house shall refer the
thosecommittees of the modified proposed rule or a writtiae ~ proposedule or part of the proposed rule to the appropriate stand
ment tothosecommittees that the agency will not make the moding committee of the next legislature as provided under(&yb.
ficationsor to the expiration of the review period under subd. If a committee review period is interrupted by the loss of jurisdic
or, if applicable, subdlm,, whichever is later Thereis no limit  tion under this subdivision, a new committee review period as pro
either on the number of modification agreements that may béledin subd.1. shall begin for the committee to which thepro
enteredinto or on the time within which modifications may beposedrule or part of the proposed rule is referred under this
made. subdivisionbeginning on the datef referral under this subdivi

2m. If a committegrequests in writing that the public servicesion.
commissiondetermine the rulg’impact on the cost or reliability  (c) Waiver of committeeeview. A committee may waive its
of electricity generation, transmissiaor, distribution or of fuels jurisdiction over a proposed rule prior to the expiration ofctbier
usedin generating electricitythe commission shall prepare amitteereview period by adopting, by a majority vote of a quorum
energyimpact report in the manner provided und&25.117 (1)  of the committee, a motion waiving the commitsgjerisdiction.
The commission shall submit a copy of the reporthe committee (d) Committee actionA committee, by a majority vote af
andto the agency that proposed the rule within 30 days after ggorum of the committee during the applicable review period

written request is submitted to the commission. The review perigfljernar (b). may obiecto a proposed rule or to a part of a-pro
for both committees to which the proposed rule is referred dﬁsed?ule(fc}r ong or Jmore ofpthePfoIIowing reasong: P

extendedo the 10th working dafollowing receipt by those com .
mitteesof the report, to the expiration of the review period under 1+ An absence of statutory authority
subd.1. or, if applicable, subdlm, or to the expiration of the ~ 2. An emegency relating to public health, safety or welfare.
review period under sub@., whichever is later 3. A failure to comply with legislative intent.
3. An agency mayon its own initiative submit a germane 4. A conflict with state law
modificationto a proposedule to a committee during its review 5. A change in circumstancsince enactment of the earliest
period. If a germane modification is submitted within the final 1¢4,, upon which the proposed rule is based.
daysof a committee review period under sulid.the review P - . i,
periodfor both committees to which the proposed rule is referr%%dﬁéhaArrgg;‘?“ness and capriciousness, or imposition of an
is extendedor 10 working days. If a germane modification is-sub P
mittedto a committee after the committee in the other house has 7- In the case of a proposed rule of the department of safety
concludedits jurisdiction over the proposed rule, the jurisdictiofnd professional services under1dl1.63 (1)establishing stan
of the committee of the other housessived for 10 working days. dardsfor the construction of a dwelling, as defined ihGi.61 (1)
In this subdivision, an agensyproposal to delete part of a pro the proposed rule would increase the cost of constructing or
posedrule under committee review shhk treated as a germangemodelingsuch a dwelling by more than $1,000. This subdivi
modificationof the proposed rule. sion applies notwithstanding that the purpose of the one- and
3m. An agency mayduring the committee review period,2_family dwelling code under 401.60includes promotingnter-
reconsideits action by recalling the proposed rule from the chigtateuniformity in construction standards. ThIS_ subdivision does
clerk of each house of the legislatuiéthe agency decides to con N0t @pply to a proposed rule whose promulgation has been autho
tinue the rule-making process with regard to the proposed rufed under sub(5) (fm).
the agency shall resubmit the proposed rule, either in its recalled(e) Conclusion of committee jurisdictiorSubject to paib)
form or with one or more germane modifications, to the chief cletk, a committees jurisdiction overa proposed rule is concluded
in eachhouse of the legislature as provided in g@).and the whenthe committee objects to, approves, or waivegiiisdic-
committee review period under sulid.or, if applicable, subd. tion over the proposed rule or when the committee repiesiod
1m. shall begin again. ends,whichever occurs first. When a commitgegirisdiction
4. An agency maynodify a proposed rule following the cem ©vera proposed rule is concluded, the committee shall report the
mitteereview period if the modification is germane to the subjedroposedule and any objection as provided in s().(a)
matterof the proposed rule. If a germane modification is made, (5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.
the agency shall recall theroposed rule from the chief clerk of(a) Referral. When a committes’jurisdiction over a proposed
eachhouse of the legislature. The proposed mith the germane rule is concluded as provided in sy8) (e) the committee shall
modification,shall be resubmitted to the presidinfjcar in each reportthe proposed rule and any objection to the chief clerk of the
houseof the legislature as provided in s@®) and thecommittee appropriatehouse within 5 working days after that jurisdiction is
review period shall begin agairf-ollowing the committee review concluded. The chief clerk shall refer the proposed rule and any
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objectionto the joint committee for review of administrative rulesursin the approvabf the committee, otherwise approves the pro
within 5 working days after receiving the committee report.  posedrule or part of the proposed rule, or waives its jurisdiction

(b) Joint committeeaview period.1. Except as provided in overthe proposed rule or part of the proposed valger par(d),
subd.1m, the review periodor the joint committee for review of until the expiration of the review period under.ifaj 1, if no
administrativerules extends for 30 days after the last referral @ommitteehas objected to the proposed rule or the part of the pro
aproposed rule and any objection to that committee, and duripsedrule, until a bill introduced under pée) fails to be enacted,
thatreview period that committee may take any action on the p@ until a bill introduced under pajem) is enacted.An agency
posedrule in whole or in part permitted under this subsection. THay promulgate any part of a proposed rule to which no objection
joint committee for review of administrative rules shall meet adtisbeen made.
takeaction in executive session during that period with respect to(d) Joint committee actionThe joint committee for review of
anyproposed rule or any part of a proposed rule to which a coatiministrativerules may nonconcur in a committeebjection to
mitteehas objected and mayeet and take action in executive-sesa proposed rule or a part of a proposed rule, concur in a cemmit
sion during that period with respect &my proposed rule or any tee'sapproval of a proposed rule or a part of a proposed rule; other
partof a proposed rule to which no committee has objected, excefge approve a proposed rule or a part of a proposed rule, or waive
that if the cochairpersons take either of the following actioniss jurisdiction overa proposed rule or a part of a proposed rule by
within the 30—day period, the joint committee review period oting to nonconcyrconcur or approve, or to waive its jurisdic
continued for 30 dayffom the date on which the first 30—daytion, during the applicable review period under.flay. Except
review period would have expired: as provided in par(dm), if the joint committee for review of

a. Request in writing that the agency meet with the joint-coradministrativerulesobjects to a proposed rule or a part of & pro
mittee for review of administrative rules to review the proposefosedrule, an agencynay not promulgate the proposed rule or
rule. partof theproposed rule objected to until a bill introduced under

b. Publish or post notice that the joint committeeréariew Par- (€) fails to be enactedThe joint committee for review of
of administrative rules will hold a meeting or hearing to revtgsy 2dministrativerules may object to a proposed rule or a paet of
proposedrule and immediately send a copiythe notice to the Proposedule only for one or more of the reasons specified under
agency. sub.(4) (d). . . . . N

1m. If a notice and report received undab.(2) after the last _(dm) Rules inceasing dwelling constructiorosts; joint com
day of the legislature final general-business floorperiodspge ~ Mitteeaction. If the joint committee for review of administrative
ified in sub.(2) is referred for review by the joint committee forulesobjects to a proposed rule or a part of a proposed rule for a
review of administrative rules before the first day of the next-regffasonspecified in sub(4) (d) 7, the department of safety and
lar session of the legislature, the review period for the joint—corWOfeSS'O”alserVICeS may nopromulgate the proposed rule or
mitteefor review of administrative rulesxtends to the day speci Partof theproposed rule objected to until a bill introduced under
fied under s13.02 (1)for the next legislature to convene. During{’ar-(em) is enacted. This paragraph applies notwithstanding that
thatreview period, the jointommittee for review of administra the purpose of theone— and 2-family dwelling code under s.
tive rules may meet and take action in executive session and rh8y-60includes promoting interstate uniformity in construction
takeany action on the proposed ruleshole or in part permitted Standards. This paragraph does not apply to a proposed rule
underthis subsection. If the joint committee for review of admirivhosepromulgation has been previousiythorized under par
istrative rules meets in executive session with respect toa p &
posedrule or part of a proposed rule to which a committee has (e) Bills to prevent pomulgation. When the jointommittee
objected that joint committee shathke action as permitted underfor review of administrative rules objects to a proposed rule or a
this subsection with respect to the commitsegbjection. partof a proposed rule under p@t) it shall, within 30 days of the

2. If the joint committee for review afdministrative rules, by dateof the objection, meet and take executive action regarding the
amajority vote of a quorum of theommittee, requests modifica introduction,in each house of the legislature, dfitito support
tionsin a proposed rule, and the agerinwvriting, agrees tocon theob](_:)Ctlon. The JOInt (?Ommlttma” |ntr(_)du(.:e the b|”S.W|th|n
sidermaking modifications, the review period for the joint eomd Working days after taking executive action in favor of intreduc
mitteeis extended either to the 10th working day following receigon of the bills unless the bills cannot be introduced during this
by the joint committee of the modified proposed rule or a writtdHne period under the joint rules of the legislature.
statemento thejoint committee that the agency will not make the (em) Rules inceasing dwelling construction costs; bill to
modificationsor to the expiration ahe review period under subd.authorize promulgation. If the joint committeefor review of
1. or, if applicable, subdlm., whichever is laterThere is no limit administrativerulesobjects to a proposed rule or a part of a pro
either on the number of modification agreements that may Ipesedrule under par(dm), any member othe legislature may
enteredinto or on the time within which modifications may bentroducea bill to authorize promulgation of the proposed rule or
made. partof the proposed rule. This paragraph applies notwithstanding

4. If the jointcommittee for review of administrative rules haghatthe purpose of the one— and 2—family dwelling code under s.
not concluded its jurisdiction over a proposed rule or a part ofl@1.60includes promoting interstate uniformity in construction
proposedule before the day specified undei8.02 (1)for the standards. This paragraph does not apply to a proposed rule
next legislature to convene, that jurisdiction immediatelgses Whosepromulgation has been previousiythorized under par
and,within 10 working days after that datbe presiding dicer  (fm).
of the appropriate housiall refer the proposed rule or part of the (f) Timely intoduction of bills; effect.If both bills required
proposedule to the joint committee for review of administrativeunderpar (e) are defeated, or fail to be enacted in any athear
rulesof the next legislature. If a committee review period is4intener, the agency may promulgate the proposed rule or part of the
ruptedby the loss of jurisdiction under this subdivision, a newroposedulethat was objected to. If either bill becomes, lthe
committeereview period as provided subdl. shall begin for the agencymay not promulgate theroposed rule or part of the pro
joint committee for review of administrative rules to which thposedrule that was objected to unlessubsequent law spegifi
proposedrule or part of the proposed rule is referred under thislly authorizes itpromulgation. This paragraph applies to bills
subdivisionbeginning on the datef referral under this subdivi introducedon or after the day specified undef3.02 (1)for the
sion. legislature to convene and before Februaryol an even-

(c) Agency not tgpromulgate rule during joint committee Numberedyear
review. An agency may not promulgateeoposed rule or a part  (fm) Rules inceasing dwellingconstruction costs; timely
of a proposed rule until the joint committee for review of adminigntroductionof bill; effect. If all bills introduced under pagem)
trative rules nonconcurs in the objection of the committee; coaredefeated, or fail to be enacted in any other matineagency
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may not promulgate the proposed rule or part of the proposed rpkege. Forms that are filed need not compligh the specifications
thatwas objected to unless subsequent law specifically authoripéshis subsection.

its promulgation. If any of those bills becomes lathe agency  (2) Thelegislativereference bureau shall endorse the date and
may promulgate the proposed rule or part of the proposed rule thatime of filing on each certified copy filed under s(@. The
wasobjected to. bureaushall keep dile of all certified copies filed under sufd.).

(9) Introduction of bills innext session,; effectlf the bills (3) Filing a certified copy of a rule with the legislative refer
requiredunder par(e) are introduced on or after February 1 of agnce bureau creates a presumption of all of the following:
even—-numberegtear and before the next regular session of the (a) That the rule was duly promulgated by the agency
legislaturecommences, as provided undei8.02 (2) orifthe () That the rule was filed and made available for public
bills cannot be introduceduring this time period under the Jo'minspectionon the date and time endorsed on it.

rulesof the legislaturethe joint committee for review of adminis . . .
. . . : (c) That all of the rule-making procedures required by this
trativerules shall introduce tHaills on the first day of the next reg a&apterwere complied with.

ular session of the legislature, unless either house adversely o .
posesof either bill. If the joint committeefor review of (d) That the text of the certified copy of the rule is the text as
administrativerules is required to introduce the bills, the agend¥ Oiggi/galtgzg)z tlgglggsegcz{ztzoos o, 2492007 &, 20
ga\.l?llfngt‘lF;L%mbli:?sa:)(ae:?;rg;gggtsiz gjggv?éggﬁ]ogi%e ﬁ’;%ﬁ)t?]se?_d rL“Eross—.reference.: See 5902.0.3for’ provisidn forjudiciai notice of administrative

. rules.
houseadversely disposes of either bill, the agency may promul o . )
gate the proposed rule or part of the proposed rule that w&d7-21 Publication of rules; incorporation by refer -

objectedto. In this paragraptadversely disposes of’ means thag€nce. (1) All rules thatagencies are directed by this chapter to
onehouse has voted in one of the following ways: file with the legislative reference bureau shall be published in the

1. To indefinitel t the bill. codeand register as required unde85.93 _
0 indefinitely postpone the bi (2) (a) Except as provided in601.41(3) (b), to avoid unnec

2. To nonconcur in the bill. essaryexpense an agency mayith the consent of thattorney

3. Against ordering the bill engrossed. general,adopt standards established by technical societies and
4. Against ordering the bill to a 3rd reading. organizationsof recognized national standing by incorporating

5. Against passage. the standards in its rules by reference to the specific issue or issues
6. Against concurrence. of the publication in which they appearithout reproducinghe

(6) PROMULGATION PREVENTION OR AUTHORIZATION PROCE standardsn full. _ _
DURE. (a) The legislature may not consider a bill requireplesr (b) The attorney general shall consennmorporation by ref
mitted under sub(5) (e) or (em) until the joint committee for €rence only in a rule of limited public interest and in a case where
review of administrative rules has submitted a written report dReincorporated standards are readily available in published form
thebill. The report shall be printed as @ppendix to each bill and Or areavailable on optical disk or in another electronic format.
shall contain: Eachrule_co_ntaining an incorporation by reference shall state h_ow
1. An explanation of the issue involving the proposed rule Hpe material incorporated may be obtained and, except as provided

partof the proposed rule objected to and the factual situation (?['115'601'41 (3) (bythat the standards are file at the ofices of
of which the issue arose. he agency and the legislative reference bureau.

; 3) A rule promulgated jointly by 2 or more agencies need not
2. Arguments presented for and against the proposed rul ‘ . ! h
the executive session held under $6b.(b). %gpubllshed in more than one place in the code.

3. A statement of the action takbwg the joint committee for (4) Agencymaterials that are exempt from the requirements
review of administrative rules regarding the proposed rule of t.h's chapter under 827.01 (13ynay be publlshed, either ver
- y atimor in summary form, if the promulgating agency and the leg

__ 4. Astatement and analysis of the grounds upon which tRgativereference bureau determine that the public intevestd
joint committeefor review of administrative rules relies forpe served by publication.
objectingto the proposed rule or part of the proposed rule. History: 1985 a. 1821987 a. 4032001 a. 652005a. 249 2007 a. 2096, 180

(b) Upon introduction of the bills under syb), the presiding Consenmmay not be given tmcorporate by reference the U.S. Code or federal reg
officer of each house of thisgislature shall refer the bill belerseseset ties neetrge deinitor of & leeinie) sendar. Meters) o
introducedin that house to the appropriate committee, to the chP
endarscheduling committee or directly the calendar If the 227.22 Effective date of rules. (1) In this section, “date of
committeeto which a billis referred makes no report within 30publication” means the first date on which an issue of the register
daysafter referral, the bill shall be considered reported withoig mailed to any person entitled undeBS.84to receive it.
recommendationNo later than 40 days after referral, or as soon (2) A rule iseffective on the first day of the month commenc
thereafteras is possible if the legislature is not in a floorperiod 4fg after the date of publication unless one of the follovaiocurs:
daysafter referral, the bills shall be placed the calendar of each  (a) The statute under which the rul@s promulgated pre
houseof the legislature according to its rule governinggleee  scribesa different efective date for the rule.

mentof proposals on the calendah bill introduced under this Al : ; h ; il
sectionwhich is received in the 2nd house shall be referre\g,jt%bzhe rﬁ}gr date is prescribed by the agency in a statement filed

reportedand placed on the calendar in the same manner as an ori
inal bill introduced under this section.

mu(lg)at'(\elc(j)glr?gglr_ 'gg? NZ 4Th|s section does not apply to rules-pro (d) The date of publication of the issue of the register in which

History: 1985 a. 1821987 a. 2531987 a. 403,256 1989 a. 1752001 a. 87  (herule is printed occurs after the date designated un@&r@3
2003a, 118, 277, 2005 a. 2492007 a. 20180, 2011 a. 2132, 46; s. 35.17 correction (3) for publication of the registein which case the rule becomes

g(c) The ruleis promulgated under 827.24 in which case it
becomesffective at the time prescribed in that section.

in S)l(intm-l)(-. dure is di dListbnsin Statediennone Associat effectiveas provided in sulf4).
ule—makingoroceaure Is aiscussed. | nsin Statedlephone Association. v . s I .
PSC,105 Ws. 2d 601314 N.W2d 873(Ct. App. 1981). (e) The rule has a significant economic impact on smalkbusi

nessesas defined in £27.114 (1) in which case the rule applies
227.20 Filing of rules. (1) An agency shall file @ertified to small businesses no earlier than the first day of the 3rd month
copy of each rule ippromulgates with the legislative referenc&éommencing after the date of publication of the rule.
bureau. No rule is valid until the certified copy has been filed. A (3) The legislative reference bureau mayescribe in the
certified copy shall betyped or duplicated on 8 1/2 byt Inch manualprepared under 227.15 (7)the monthly date prior to
paper,leaving suficient room for a stamp at the top of the firswhich a rule must be filed in order to be included in that manth’
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issueof the register The legislative reference bureau shall eom 1g. Submit the proposed engency rule in final draft form
putethe efective date obach rule submitted for publication in theto the governor for approval. The governarhisor her discre
register and shall publish it in a note at the end of each section. tior, may approve or reject the proposed agaacy rule. If the
the purpose of computing thefeétive datethe legislative refer governorapproves a proposemnegency rule, the governor shall
encebureau may presume that an issue of the register will be ppbovide the agency with a written notia#f that approval. An
lishedduring the month in which it is designated for publicatioragencymay not file an emgency rule with the legislative refer
(4) If an issue of the register or the notice section of the registécebureau as provided in227.20and an emegency rule may
is published after thdate designated unde3&.93 (3)for its pub  not be published until the governor approves the garayrule
lication, the departmendf administration shall stamp the date ofn writing.
publication on the title page efich copy of that issue. Arule or  1m. Prepare a plain language analysis of the rule in the format
noticecontained in that issue of the registemds efective earlier prescribedunder s227.14 (2)and print the plain language analy
thanthe day following the date stamped on the title page. siswith the rule when it is published.

History: 1985 a. 1821985 a. 333.253 2003 a. 1452005 a. 2492007 a. 20 2. Prepare a fiscal estimate of the rule in the format prescribed
unders.227.14 (4)and mail the fiscal estimate to each member of
the legislature not later than 10 days after the date on vithizh
rule is published.
- . (2) ExTENSION. (a) Attherequest of an agenadye joint com
iic (hle)alrtii promulgation need not be preceded by notice and pyRiyeefor reviewof administrative rules magt any time prior to

9. the expiration date of a rule promulgated under §lip(a) extend

_(2) It need not bpromulgated by the board offiotr chaged  ihe efiective period of themegency rule or part of the engemcy
with ultimate rule-making authority but may be promulgated Qe for 4 period specified by the committee not to exceed 60 days.
any employee of the agency authorized by the boardioeof

k - . ' _Any number of extensions may be granted under this paragraph,
(3) It need notbe published in the code and register in it§¢ the total period for all extensions may not exceed 120 days.
entirety,but may be listed by titler description together with a (am) Any request by an agency to extend theative period

sta}sg:gngsg;c; 23‘2” it may be obtained. of the emegency rule or part of the engancy rule shall be made
Crose refomnce: See also chins 7 Wis. adm. code. in writing to thejoint committee for review of administrative rules
no later than 30 days before the initial expiration date of the-emer

227.24 Emergency rules; exemptions. (1) PromuLca- gencyrule.

TION. (a) An agency may promulgate a rule as an geney rule (b) In making the request for an extension, the agsheyl
without complying with the noticehearing and publication providethe committee with the following:

requirementsunder this chapteif preservation of the public 1. Evidence that there is a threat to the public peace, health,

peacehealth, safety or welfare necessitates putting theimtde safetyor welfare that can be avoided only by extension of the
effectprior to the time it would take fetct if the agency complied emergencyule or part of the emgency rule.

with the procedures. 2. Evidence that it is impossible for the agency to promulgate
(b) An agency acting under $86.235 (21)215.02 (18)or apermanent rule prior to the expiration date of the gerey rule
220.04(8) may promulgate a rule without complying with theyndersub.(1) (c).
notice,hearing and publication procedures under this chapter (c) Whenever the committee extends an eerery rule or part
() Arule promulgated under péai) takes dect upon publica  of an emegency rule under pag), it shall file a statement of its
tionin the oficial state newspaper or on any Iater.dat.e specifie@tionwith the agency promulgating the emency rule and the
in the rule and, except as provided under &jbremains in ééct  |egislativereference bureau. Tlstatement shall identify the spe
only for 150 days. cific emegency rule or part of aemegency rule to which it
(d) A rule promulgated under péb) takes efect upon publi  relates.
cationin the oficial state newspaper or on any later date specified (3) FiLine. An agencyshall file a rule promulgated under sub.
in the rule and remains infe€t for one year or until it isuspended (1) as provided in £27.2Q shall mail a copy to the chief clerk of
or the proposed rule corresponding to ibljected to by the joint eachhouseand to each member of the legislature at the time that
committeefor review of administrative rules, whichevesoner  therule is filed and shall take any other step it considers feasible
If & rule under patb) is suspended or a proposed rule under & make the rule known to persons who will bieeted by it. The
186.235(21), 215.02 (18)pr220.04 (8)is objected to by the joint |egislative reference bureau shall insert in thetice section of
committeefor review of administrative rules, any persmy eachissue of the register a brief description of each rule under sub.
completeany transaction entered into or committed to in reliange) that is currently in ééct. Each copynotice or descriptionf
onthat rule and shall have 45 days to discontinue other activiyule promulgated under sui) (a)shall be accompanied by a

227.23 Forms. A form imposing a requirement which meet
the definition of a rule shall be treated as a rule forghgposes
of this chapterexcept that:

undertakerin reliance on that rule. statemendf the emegency finding by the agency or by a state
(e) An agency that promulgates a ruleder this subsection mentthat the rule is promulgated at the direction of the joint-com
shalldo all of the following: mitteefor review of administrative rules under227.26 (2) (b)

1d. Prepare a statement of the scope of the proposed emer(3m) REVIEW BY THE SMALL BUSINESS REGULATORY REVIEW
gency rule as provideith s.227.135 (1) obtain approval of the BoarRD. On the same day that the agency files a rule unde¢3ub.
statemenas provided in 227.135 (2)and sendhe statement to thatmay have aeconomic impact on small businesses, as defined
the legislative reference bureau for publication in the regaser in s.227.114 (1) the agency shall submit a copfythe rule to the
providedin s.227.135 (3) If the agency changes the scope of amallbusiness regulatory review board. The board may use cost-
proposedemegency rule as described in 227.135 (4) the benefitanalysis to determine the fiscafesft of the emeyency
agencyshall preparend obtain approval of a revised statememtle on small businesses and shall determhether the emer
of the scope of the proposed egency rule as provided in s.gencyrule will have a significant economic impawmt a substan
227.135(4). No state employee official may perform any activ  tial number of small businesses and whether the agemplied
ity in connection with the draftingf a proposed emgency rule with ss.227.114 (2)and(3) and227.14 (2m) If the board deter
exceptfor an activity necessary to prepare the statemetiteof minesthat the emeencyrule will not have a significant eco
scopeof the proposed emgency rule until the governor and thenomic impact on a substantial number of small businesses, the
individual or body with policy—making powemsver the subject boardshall submit a statement to thefeef to the agency that sets
matterof the proposed emgency rule approves the statement. forth the reason for the boasdecision. If the board determines
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thatthe emegency rule will have a significant economic impach rule may be suspended only on the basis of testimony in relation
on a substantial number of small businesseshtiaed may submit to that rule received at a publearing and only for one or more
to the agency and to tiegislative council sthsuggested changesof the reasons specified unde27.19 (4) (d)
in the emegency rule to minimize the economic impact of the (e) Notice. When the committee suspends a rule, it shall pub
emergencyule. If the board determines that the agency failed figh a class 1 notice, under @85, of the suspension in thefiofal
complywith s.227.114 (2)or (3) or 227.14 (2m)the board shall statenewspaper and give any other notice it considers appropriate.
notify the agency of that determination and ask the agency to cOm ¢y |ntroduction of bills. If any rule is suspended, the commit
ply with any of those provisions. In addition, the board may SuReshal within 30 days after the suspension, raedttake exeeu
mit other suggested changes in the proposed rule to the agepe)’_ti@@iction regarding thiatroduction, in each house of the legisla
may include a request that the agency do any of the followingy,re ‘of a bill to support the suspension. The committee shall
(a) Explain how the agency has responded to commentgroducethe bills within 5 working dayafter taking executive
receivedfrom small businesses regarding the gyeecy rule.  actionin favor of introduction of the bills unless the bitisnnot
(b) Verify that the emgency rule does not conflict with, over be introduced during this time period under the joint rules of the
lap, or duplicate other rules or federal regulations. legislature.

(4) PusLic HEARING. Notwithstanding suk(1) (a)and(b), an (g) Committee eport required. No bill required by this subsec
agencyshall holda public hearing within 45 days after it promul tion may be considered by the legislature until the comnstibe
gatesa rule under sulfl). If within that 45-day period the agencymits a written report on the proposed bill. The report shall be
submitsto the legislativeeouncil staffunder s227.15a proposed printedas an appendix to the bills introduced under (ar The
rule corresponding to the rule under s, it shall hold a public reportshall contain all of the following:
hearingon both rules within 90 days after promulgation of the rule 1 ap, explanation of théssue regarding the suspended rule
undersub. (1), or within 30 days after the agency receives the, e factual situation out of which the issue arose.

Len%c;rrtsogzt;igzg)p \?v?]?(?hg\J/ISr %réchijarrsegtl;)r/ the legislative counci 2. Arguments presented for and against the suspension action
History: 1985 a. 183s.6, 46, 55 (1) 57: 1985 a. 333.253 1987 a. 4031989  at the public hearing held under per).

a.31;1995 a. 1511997 a. 1852003 a. 1452005 a. 2492007 a. 202011 a. 2132, 3. A statement of the action takentty committee regarding
46. therule.
227.25 Legislative reference bureau. (1) The legislative 4. A statement and analysis of the grounds upon which the

referencebureau shall, in cooperation with the legislative coundiommitteerelies for suspending the rule.
staff under s227.15 (7) prepare a manual informing agencies (h) Legislative pocedure. Upon the introduction of bills by
aboutthe form, style and placement of rules in the code. the committee under this subsection, the presidifiger of each

(2) Thelegislative reference bureau shall, upon request, furouseof the legislature shall refer the bill introdudadhat house
nish an agency with advice and assistance on the form aadhe appropriate committee, to the calendar scheduling cemmit
mechanicof rule drafting. teeor directly to the calendarf the committee to which a bill is

(3) An agency may request an advance commitment as to faterredmakes no report within 30 days after referral, the bill shall
title or numberingof a proposed rule by submitting a copy of th&€ considered reported without recommendation. No later than 40
proposed rule indicating the requested title and numbering to flRysafter referral, or as soon thereafter as is possible if the legisla
legislativereference bureau prior to filing. As soon as possibl#reis notin a floorperiod 40 days after referral, tfiles shall be
afterthat, thelegislative reference bureau shall either approve tRéacedonthe calendar of each house of the legislature according
requesbr inform the agency of any change necessary to presei@ds rule governinghe placement of proposals on the calendar
uniformity in the code. A bill introduced under this subsection which is received in the

(4) Thelegislative reference bureau mayior to publication, 2ndhouse shall be referred, reported and placed on the calendar
edit the analysis of a proposed rule and athyer material sub in the same manner as an original bill introduced under this sub

mitted for publication in the code and registeiay refer to the fact secpon. ) ) . ) )
thatthose materials are on file or may eliminate them and any ref (i) Timely intoduction of bills; effect.If both bills required
erenceto them in the codand register if they do not appreciablyunderthis subsection are defeated, or fail toected in any
addto an understanding of the rule. The legislative refereneéhermanneythe rule remains in fefct and the committee may
bureaushall submit the edited version of any materiakite Nnotsuspend it again. If either bill becomes,ltve rule is repealed

agencyfor its comments prior to publication. and may not be promulgated again unless a subsequent law specif
History: 1985 a. 1822005 a. 2492007 a. 20 ically authorizesuch action. This paragraph applies to bills that
L . ] . are introduced on or afténe day specified under $3.02 (1)for
227.26 Legislative review after promulgation; joint the legislature to convene and before February 1 of an even-

committee for review of administrative  rules. (1) DEFINI-  numberedyear

TION. In this section, “rule” means all or any parieofule which iy | ate intoduction of bills; effectlf the bills required under
hastaken eflect as provided under 2827.22 (2) _ par.(f) areintroduced on or after February 1 of an even—-numbered
(2) RevieEw OF RULESBY COMMITTEE. (&) Purpose. The joint  yearand before the next regular session of the legislature com
committeefor review of administrative rules shall prom(alrdae. mencesas provided under 43.02 (2) or if the bills cannobe
quateand proper rules, statements of general policy and- intgfiroducedduring this time period under the joint rules of the leg
pretationsof statutesy agencies and an understanding upon thature unless either house adversely disposes of eithettsill,
part ofthe public respecting the rules, statements and interpreggymmitteeshall introduce the bills on the first day of the next reg
tions. ular session othe legislature. If the committee is required to
(b) Requiement for ppmulgation. If the committee deter introducethe bills on the first day of the next regular session, the
minesthat a statement gfolicy or an interpretation of a statuterule to which the bills pertain remains suspendg&dept as pro
meetsthe definition of a rule, it may direct the agency to premubidedin par (i). If either house adversely disposes of either bill,
gate the statement or interpretation as an geney rule undes. therule remains in ééct and the committee may not suspend it
227.24(1) (a)within 30 days after the committeeaction. again. In this paragraph, “adversely disposes of” has the meaning
(c) Public hearings.The committeshall hold a public hearing givenunder s227.19 (5) (9)
to investigate any complaint with respect to a tileconsiders (k) Biennial report. The committee shaubmit a biennial
the complaint meritorious and worthy of attention. reportof its activities tathe chief clerk of each house of the legisla
(d) Temporary suspension of rule$he committee may sus ture,for distribution to the legislature underl8.172 (2) and to
pendany rule by a majority vote of a quorum of the committe¢he governor and include recommendations.
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(L) Emegency rules.If the committee suspends an egaegrcy  unders.227.19 (2)or may review the rule or guideline as provided
rule under this section, the agency may not sulbborthe legisla unders.227.26
tureunder s227.19 (2)the substance d¢fie emegency rule as a  History: 2003 a. 1452005 a. 249
proposedpermanent rule during the time the egesrcy ruleis

suspended. L SUBCHAPTERIII
(3) PuBLIC HEARINGSBY STATE AGENCIES. By a majority vote

of a quorum of the committee, the committee may require an
agencyto hold a public hearing in respect to recommendation DMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
madeunder sub(2) and to report its action to the committee Cross-reference: See also CtR 2, Wis. adm. code.

within the time specified by the committee. The agency shail W7 49 peclaratory judgment proceedings. (1) Except
lish a class 1 notlced under @85, of the heﬁf'“hg 'k': the Béial 55 ovided insub.(2), the exclusive means of judicial review of
Zti?etﬁpsev‘f?ﬁ:%‘zaﬁ?] %';]’gnabméthgnn doutlcctg(;Nir:cactcoer dcé’r?ggq'\s\t,ﬁﬁthe validity of a rule shall be an action for declaratory judgment
597 18. dshall b % ld not than 60 d ft . ta}to the validity of the rule brought in the circuit court for the
-Ltoandshall be neld not more than ays atter receipt 04 ntywhere the party asserting the invalidity of the relsides
noticeof the requirement. or has its principal place of businessibthat party is a nonresi

History: 1985 a. 183s.1, 3, 50; 1987 a. 1862005 a. 249 X o 7. .
Rule suspension under sub. (2) (d) does not violate the separation of powers &%mor does not have its prlnC|paI place of businedhis state,

trine. Martinez v DILHR, 165 Wis. 2d 687478 N.W2d 582(1992). in the circuit court for the county where the dispute arose. The
A collective bagaining agreement between the regents and the teaching assistadftcer or other agency whose rule is involved shall be the party
associatioris not subject to review by the committee. 59 Aign. 200. defendant. The summons in the action shall be served as provided

In giving notice of public hearings held under sub. (2), the committee should c i 1 1 ;
currently employ the various forms of notice available thatfiieste particular cir ffis. 80‘1']1 (3) and by dellvermg a copy to thaffieer or, if the
cumstances52 Atty Gen. 299. agencyis composed of more than one person, to the secretary or
If an administrative rule is properly adopted and is withénpower of the legisla ~ clerk of the agency or to any member of the agentye court

tureto delegate there is no materiafeli€énce between it and a laio law including hall render a declaratory judgment in the action 0n|y when it
avalid rule can be revoked by a joint resolution of the legislature as such a resolug

deprivesthe executive itpower to veto an act of the legislature. 63 ABgn. 159. I npears_from the complaint _ant_he supporting e\_/ldenc_e tha_t the

Legislativecommittee review of administrative rules irisébnsin. Bunn and Gal  rule or its threatened application interferes with or impairs, or
lagher. 1977 WLR 935. threatengo interfere with or impajrthe legal rights and privileges

) o ) of the plaintif. A declaratory judgment may be rendered whether

227.27 Construction of administrative rules. (1) In  or notthe plaintif has first requested the agency to pass upon the
construingrules, ss990.001 990.01 990.03 (1) (2) and(4), validity of the rule in question.
990.04and990.06apply in the same manner in which they apply (2) The validity of a rule may be determined in any of the fol
to statutes, except that £90.001and990.01do not apply if the |owing judicial proceedings when material therein:

constructionwould produce a result that is inconsistent wthith (a) Any civil proceeding by the state or anyicdr or agency
manifestintent of the agency o thereofto enforce a statute or to recover thereummfevided such

(2) The code shall be prima facie evidencealhcourts and proceedings not based upon a matter as to which the opposing
proceedingsas provided by $889.01 but this does not preclude partyis accorded an administrative review or a judicial review by
referenceto or, in case of a discrepanaontrol over a rule filed otherprovisions of thestatutes and such opposing party has failed
with the legislative reference bureautioe secretary of state, andto exercise such right to review so accorded:;
the certified copy of a rule shall also and in the same ddugee (b) Criminal prosecutions:
primafacie evidence in all courts and proceedings. '

History: 1983 a. 5441985 a. 18s.22, 55 (2) (3); Stats. 1985 s. 227.20005 (c) Proceedings or prosecutions for violations of county or

a.249 2007 a. 20 municipalordinances;
(d) Habeas corpus proceedings relating to criminal presecu
227.30 Review of administrative rules or guidelines. tion;

(1) Thesmall business regulatorgview board may review the  (e) Proceedings under@6.191 1981 stats., or €0.65 (2)
rulesandguidelines of any agency to determine whether any ©06.5Q 106.52 303.07 (7)or 303.210r $5.227.52t0 227.580r
thoserules or guidelines place an unnecessary burden on the alfilder ch 102, 108 or 949 for review of decisions and orders of
ity of small businesses, as defined i227.114 (1) to conduct administrativeagencies if the validity of theule involved was
theiraffairs. If the board determines that a rule or guideline placggly challenged in the proceeding before the agency in vihih
anunnecessary burden on the ability of a small business to cerderor decision sought to be reviewed was made or entered.
ductits affairs, the board shall submit a report and recommenda () Proceedings under 827.114 (6m)

tions regarding the rule or guidelirte the joint committee for (3) In any judicial proceeding other than one set out above, in

review of administrative rules and to the agency ~ which the invalidity of a rule is material to the cause of action
(2) Whenreviewing the report, the joint committee for reviewany defense thereto, the assertion of such invalidity shasebe

of administrative rules shall consider all of the following: forth in the pleading of the party so maintaining the invalidity of
(a) The continued need for the rule or guideline. suchrule in that proceeding. The party so asserting the invalidity
(b) The nature of the complaints and comments recéiged  Of such rule shall, within 30 days after the service optbading

the public regarding the rule or guideline. in which the party sets forth such invalidigpply to the court in

. AL which such proceedings are had for an order suspending the trial
() The complexity O.f the rule or gL_ude_Ilne. . of said proceeding until after a determination of the validity of said
(d) The extent to which the rule guideline overlaps, dupli e in an action for declaratory judgment under gaphereof.

ﬁitgls(’)%iﬁg?]ﬂ'ecgs with federal regulations, other state rules, or (a) Upon the hearing of such application if tort is satisfied

T ) o thatthe validity of such rule is material to the issues of the case,
(e) The length of time since the rule or guidelaes been eval an order shall be entered staying the trial of said proceeding until
uated. therendition of a final declaratory judgment in proceedings to be
() The degree to which technologgconomic conditions, or institutedforthwith by the party asserting the invalidity sxich
otherfactors have changed in the subject aresctd by theule rule. If the court shall find that the asserted invalidity of a rule is
or guideline since the rule or guideline was promulgated. not material to the case, an order shall be entered denying the
(3) The joint committee for reviewof administrative rules applicationfor stay

may refer the report regarding the rule or guideline tootiesiding (b) Upon the entry of a finalrder in said declaratory judgment

officer of each house of the legislature for referral to a committaetion, it shall be the dutpf the party who asserts the invalidity
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of the rule to formally advise the court of the outcome of thapportunityfor hearing shall be &frded to interested parties. A
declaratoryjudgment action so brought as ordered by the coudeclaratoryruling shall bind the agency and all parties to the pro
After the final disposition of the declaratory judgment action theeedingson thestatement of facts alleged, unless it is altered or
courtshall be bound by and apply the judgment so entered in teaside by a court. A ruling shall be subject to review in the cir
trial of the proceeding in which the invalidity of the rule iguit court in themanner provided for the review of administrative
asserted. decisions.

(c) Failure to set forth invalidity of a rule in a pleading or to (2) Petitionsfor declaratory rulings shall conform to the-fol
commencea declaratory judgment proceeding within a reasofowing requirements:
abletime pursuant to such ordef the court or to prosecute such 5y The petition shall be in writing and its caption shall include
declaratoryjudgment action without undutelay shall preclude {hename of the agency andederence to the nature of the petition.

suczz)peg)y If;]oarlr;] ;;srg(r:téne% i?\rg n;ﬁlrr;tj\;?:tntgo Stﬁfshsr(:ggolfl Ifr;\r/?jll:glu % _ (b) The petitior_l shall contain a refer_enc_e to the rule or statute
reviewc_)f a rule, the court shall dec_lare the rule invalid if it findgtg?eﬁse%%?f;%ggcegngig;ﬁﬁéfﬁ%tﬁgwgﬁg ta?rt]?cdﬁ;bg%nrgse

thatit \(lolates constitutional provisions or excgedssttzﬂutor.y ry ruling is requested, the reasons for the requested ruling, and
authority of the agency or was promulgated without comphan%ﬁe names and addresées of persons other than the patitioﬁer

with statutory rule-making procedures. o ; X
: . i . ._any,upon whom it is sought to make the declaratory ruling-bind
(b) Notwithstanding s227.54 in any proceeding under thISing_

sectionfor judicial review of a rule, a court may not restrain, Th " hall bsi db ith
enjoin or suspend enforcement of the rule during the course of thelC) _The petition shall beigned by one or more persons, wit

proceedingon the basis of the alleged failure of the agency prgachsigners address set fortbpposite the signe name, and
mulgatingthe rule to comply with £27.114 shallbe verified by at least one of the signers. If a person signs on

. : . ) . behalfof a corporation, limited liability company or association,
(c) Notwithstanding pafa), if a court finds that an agency did S .
notadequately comply with 227.114 the court may not declare thatfact also shall be_ |nd|9ated opposite tha.t _peEsoame. )
theruleinvalid on that basis but shall order the agency to comply (3) Exceptas provided in sul§5) (b), the petition shall be filed
with that section and to propose any amendments to the rule ¥ the administrative head of the agency or with a member of the
arenecessary within a time specified by the counless the leg agency'spolicy board.
islature acts under s227.26 (2)to suspend the rule, thele (4) Exceptas provided in sul§5) (c), within a reasonable time
remainsin effect while the agency complies with the order afterreceipt of a petitiopursuant to this section, an agency shall
(5) The joint committee for reviewof administrative rules eitherdeny the petition in writing or schedule the matteriesr
shallbe served with aopy of the petition in any action under thigng. If the agency denies the petition, it shall promptly notify the
sectionand, with the approval of the joint committee on legislativeersonwho filed the petition of its decision, including a brief
organizationshall be made a party and be entitled to be heardstatementf the reasons therefor

(6) Upon entry of a final order in a declaratojydgment (5) (@) The department of revenue shall, on petition by any
actionunder sub(1), the court shall notifghe legislative refer interested person, or any group or association of interested per
encebureau of the coug’determination as to the validity or inval sons,issue a declaratory ruling with respect to the applicability to
idity of the rule, and the legislative reference bureau shall publighy person, propertyor state of factof any rule or statute
anotice of that determination in thei$tonsin administrative reg enforcedby it. The department of revenue may issue a declaratory
ister under $.35.93 (4)and insert an annotation of thdéter  ruling on the facts contained in the petition. If the departrant
minationin theWisconsin administrative code unde8.92 (4) revenuedoes not deny the petition or issue a declaratory ruling on
(a). thefacts contained in the petition, the department of revenue shall

History: Sup. Ct. Orde7 Wis. 2d 585775 (1975)1977 c. 29449, 1981 c. 278 - :
5.6: 1983 a. 901983 & 195.6; 1985 a. 1829.26,55 (1) 57: Stats, 1085 5. 227.40: N0ld @ hearing, as provided under227.44 and shall dord all

1987a. 4035.256, 1989 a. 311991 a. 3161995 a. 271999 a. 822003 a. 1452005  interestedparties an opportunity to participate in thearing. A
a.249 2011 a. 21 declaratoryruling shall bind the department and @dirties to the
The plaintiff could not bring a declaratory judgment action under sub. (1) sinceﬂtroceedingsnn the statement of facts contained in théng

could contest the validity of a rule in an action brought against the plainter sub. . - L

(2). Phillips Plastics Corp. DNR, 98 Wis. 2d 524297 N.W2d 69(Ct. App. 1980). unlessit is altered or set aside biye tax a_ppeals commission or
Pleadingrequirements for challenging administrative rules are established. Taecourt or the applicable rule or statuteépealed or materially

recordfor judicial review and the scope of judicial review are discussdoerty i i i i it

Homes,Inc. v. DILHR, 136 Ws. 2d 368401 N.W2d 805(1987). amended.A ruling, including the denial of the petition, shall be
A failure tocomply with this section prevented the trial court from acquiring-jurisSUbJECttO review by the tax appeals commissiop@s/ided in ch.

diction. Harris v Reivitz,142 Ws. 2d 82417 N.W2d 50(Ct. App. 1987). 73.
Undersub. (5), the plaintifmust serve JCRAR within 60 days of filing, pursuant o :

105 865,05 Sards Young,150 Ws. 2d 549441 N.W2d 754/12(1989)9 P (b) A petition under pata) shall confornto the requirements
In a conflict between a statute and a rule, the statute controls. Dem¥Ry72  undersub.(2) and be filed with the secretary of revenue.

Wis. 2d 382493 N.W2d 234(Ct. App. 1992).
This section encompasses policies or other statements, standards, or orders thzgp) No later than 30 days after the day that the secretary of reve

meetthe definitionof a rule under s. 227.01 (13) but have not been promulgated RBH€ receives a petition under this subsection, the department of
rulesunder s. 227.10. Heritage Credit Unio@ffice of Credit Unions, 2001 WApp  revenueshall deny the petition in writing, issaenotice that it will

213,247 Ws. 2d 589634 N.W2d 593 00-3162 ; ; ; : i ;
Thetrial court erred by denying a motion to change venuatee County when |ss_uea declaratory ruling on the facts Conta'_nEd in the pe_tltlon, in

the motion asserted that a departmentafrections system was a rule, although itwhich case the departmenf revenue shall issue the ruling no

was never promulgated as a rule, and therefore, the “rule” was indalithson v 3 i i

Borge 2003 WI App 51260 W, 24 756650 NW2d 418 09-0611 Iatek:tha.n Qogﬁyz aftassuing the r&otlce,hor sc.h.edulelth.? rr?atter.
Although administrative agencies do not have the power to declare statutes und@¥ hearing. The department may deny the petition only if the peti

stitﬁltion_al,a?d éhe_ lack of authoriéy hads been a_fb?]sis for not r?ppl)r/]ing thﬁ exhaustiion fails to comply with the requirements under gi@.and par
exhaustiorof administrative remedies doctrine, if the agency has the authority-to p i ; i e

vide the relief requestedithout invalidating the rule, a constitutional basis for a(tb.) OI’. If the department determlnﬂfsat the pqtltlon IS frlvolous,
claim does not in itself support @xception to the rule. Metz\Veterinary Examining @ justiciable controversy doemt exist, the ruling would not pro

Board, 2007 WI App 220305 Ws. 2d 788741 N.W2d 244 06-1611 vide guidance on matters of general applicahildy the ruling
The standard of eview! adminisirative res i Weonsin. Zabrowski, 1062 "VOUld substitute for other procedures available to the péies
WLR 691. ' : resolutionof the dispute. If the department denies the petition,

shall promptly notify the person who filetie petition of its dee€i
227.41 Declaratory rulings. (1) Except as provided in sub. sionand include with the notice a brief statement of the reasons
(5), any agency mayn petition by any interested person, issu@r denying the petition. The department may not depstiion
adeclaratory ruling with respect the applicability to any person, for lack of a justiciable controversy solely because the only parties
propertyor state of facts of any rule or statute enforced by it. Fuitl the matter are the petitioner and the department.
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(d) 1. If the department of revenue doesdwmty the petition, benefitscovered under €19.67, or to a payment made under s.
or issue a notice that it will issue a declaratory ruling based on ##67.
factscontained in the petition, the department shall hold a hearingjistory: 1975 c. 4141977 c. 418Stats. 1977 s. 227.068979 c. 2211981 c.
andcetemine, 10 lir han 160 days afe e secretay ecefige e 5105 2 15 o uncer Sub (1) o et fo A heaing whether
the petltl_on,whether the petitioner h_as presentedisient facts or noﬁ that person has any “other right provided By"lamilwaukee Metropolign
from which to issue a declaratory ruling. The department of rev@uwerageistrict v. DNR, 126 Ws. 2d 63375 N.W2d 649(1985).
nue,petitioner and other parties may take and preserve evidenc&heright to a contestedase hearing under sub. (1) is discussed. Metropolitan
prior to and during the hearing using the methods allowed to pﬁfeyhoundManagement Corp. Wisconsin Racing Board,57 Ws. 2d 678460

- . .\W.2d 802 (Ct. App. 1990).
tiesunder s227.45 \Wth the agreement of the parties, the depart Sub.(1) does not grant the right to a contested case hearing regarding the need for

mentmay rule on the petition based on facts stipulltethe par  anenvironmental impact statement. North Lakanagement District\DNR, 182
ties. Wis. 2d 500513 N.W2d 703(Ct. App. 1994).

. . - Sub.(1) (d) provides authority for agenciesdevelop appropriate summary-dis
2. If the department determines that it does not havieisat  positionprocedures if there are no disputes of material fact. BaMseonsin Per

facts from which to issue a declaratory ruling, the department nmsaynelCommission223 Ws. 2d 739589 N.W2d 418(Ct. App. 1998)98-1432

i+ i i : henan ALJS decision did not provide notice thfe 30—day time period under
denythe petition. If the dEpartment determines that it hafs Suf55.227.53 (1)a) 2. for petitioning for judicial review in a contested case, the 6-month

cientfacts _from WhiC_h to issue a d_9C|arat(DWingv_ the depaft gefaultlimitation adopted undeedrich v Boad of Regents2001 W1 App. 228,
mentshall issue a ruling on the merits of the petition no later thapplied. Habermehl Electric, Inc. DOT, 2003 WI App 39260 Ws. 2d 466659
180days after the determination, unless the deadline is extenéfetf2d463 02-1573 o ,

by written agreement of all parties. The ruling may deny the peailelwaukeeMetropolltan Sewerage District DNR: Expanding the scope of state

! . . . . L. encyactions covered by contested case hearings. 1986 WLR 963.
tion on the groundshat [the] petition is frivolous, a justiciable
controversydoes not exist, the ruling would not provide guidancgs7 43 Division of hearings and appeals. (1) The

on matters of general applicabilityr that theuling would substi - 5qministratorof the division of hearings and appeals in the depart
tutefor other procedures available to the partiesesolution of . ,aniof administration shall:

the dispute. (a) Serve as the appointing authority of all hearing examiners
NOTE: A missing word is shown in brackets. Corctive legislation is pend pp 9 Yy g

ing. unders.230.06

a 6Hé-StOI’yZ 1985 a. 183.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12, 2011 (b) Assign a hearing examiner to preside over any hearing Of

Resjudicata does not apply to administratagency proceedings, but this sectiona contested case which is reqUired tQ be condumetde depaft
requiresinternal consistency within a proceeding by binding the agency within th@@ientof natural resources and which is not conducted by the secre
proceeding to its own declaratory ruling. Board of Regerifdsconsin Personnel tary of natural resources.

Commission103 Wis. 2d 545309 N.W2d 366(Ct. App. 1981). . . . . .

This section does not provide a method for review of a determination already made(Pg) Assign a hearing examiner to preside over any hearing or
bi/]thefagerp]cwm only a rlr:jethotti) for re(cjil.tl)esting an agenc%/ tI? makeha geterminatipeview under ss84.30 (18) 84.305 84.31 (6) (a)85.013 (1)
Thereforethis sectiorcould not be use: risoners to challenge the department,
corrections’ Idismislsal deieircompI;int unc);epi' Ithe inmate complgim revievF\)/ system.gé'073(3)’ 86.16 (5) 86.195 (9) (b)86.32 (1) 101.935 (2) (b)

Aello v. Litscher 104 F Supp. 2d 124 (2000). 101.951(7) (a)and(b), 114.134 (4) (b)114.135 (9)114.20 (19)

175.05(4) (b) 194.145 (1)194.46218.0114 (7) (d)and(12) (b)
227.42 Right to hearing. (1) In addition to any other right 218.0116(2), (4), (7) (a) (8) (a)and(10),218.0131 (3)218.11 (7)
provided by law any person filing a written request with ana) and(b), 218.22 (4) (apnd(b), 218.32 (4) (apnd(b), 218.41

agencyfor hearing shall have the right to a hearing which shall 1§4), 218.51 (5) (ajpnd(b), 341.09 (2m) (d)342.26 343.69and

treatedas a contested case if: 348.25(9).

(a) A substantial interest of the persisninjured in fact or (br) Assign a hearingxaminer to preside over any hearing of
threatenedvith injury by agency action or inaction; acontested case which is required to be condumyatie depart

(b) There is no evidence of legislative intent that the interggentof transportation and which is not conducted by the secretary
is not to be protected; of transportation.

(c) The injury to the person requesting a hearing ferdift in (bu) Assign a hearjng exe}miner to preside over any hearing of
kind or degree from injury to the general public caused by tlaecontested case that is required to be conducted by the department
agencyaction or inaction; and of health services and that is not conducted by the secretary of

(d) There is a dispute of material fact. healthservices.

(2) Any denial of a request for keearing shall be in writing, ~ (by) Assign a hearing examiner to preside over any hearing of
shall state the reasons for denial, @@n order reviewable underacontested case that is required to be conducted by the department
this chapter If the agency does not enter an order disposing of tbkchildren and families under o8 or subchlll of ch. 49and that
requestfor hearing within 20 days from the date of filing, thds not conducted by the secretary of children and families.
requesshall be deemed denied as of the end of the 20—-day period(c) Supervise hearing examiners in the conduct of the hearing

(3) Thissection does not apply to rule-making proceedings andthe rendering of a decision, if a decision is required.

rehearingspr to actions where hearings the discretion of the  (d) Promulgate rules relating to the exercise of the administra

agencyare expressly authorized by law tor's and the divisiors powers and duties under this section.
(4) This section does not apply if a hearing on the matter was (1g) The administrator of thelivision of hearings and appeals
conductechs a part of a hearing unde83.43 shallestablish a system for assigning hearing examiners to preside

(5) Exceptas providedunder s289.27 (1) this section does overany hearinginder this section. The system shall ensure, to
not apply to any part of the process for approving a feasibilitiie extent practicable, that hearing examiners are assigned to dif
report,plan of operation or license under suldthof ch. 28%r  ferentsubjects on a rotating basis. The system may include the
$.291.23 291.25 291.290r 291.31, any decision by the depart establishmenof pools of examiners responsible for certain-sub
mentof natural resources relating to the environmental impactjetts.
aproposed action under c289or 291 or ss.292.31and292.35 (1Im) Uponthe request of an agency that is not prohibited from
or any partof the process of negotiation and arbitration under syniractingwith a 3rd party for contested case hearing services,
289.33 the administrator of the division of hearings and appeakhén

(6) This section does not apply to a decision issued or a hegépartmenbf administration may contract with the agency te pro
ing conducted under 291.87 vide the contested case hearing services and may assign a hearing

(7) This section does not apply to a decision denying enrokxaminerto preside over any hearing performed under swecma
mentor discontinuing coverage under8.67, to a decision about tract.

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all updates to statutes in ef  fect on or prior to May 16,
2012. Statutory changes ef fective on or prior to May 16, 2012 are printed as currently in ef ~ fect. Changes ef fective after May 16,
2012 are designated by NOTES. See Are the Statutes on this W  ebsite Of ficial?


https://docs.legis.wisconsin.gov/document/statutes/227.45
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2027
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/2011/68
https://docs.legis.wisconsin.gov/document/acts/2011/68
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20545
https://docs.legis.wisconsin.gov/document/courts/309%20N.W.2d%20366
https://docs.legis.wisconsin.gov/document/courts/104%20F.%20Supp.%202d%201124
https://docs.legis.wisconsin.gov/document/statutes/293.43
https://docs.legis.wisconsin.gov/document/statutes/289.27(1)
https://docs.legis.wisconsin.gov/document/statutes/subch.%20III%20of%20ch.%20289
https://docs.legis.wisconsin.gov/document/statutes/subch.%20III%20of%20ch.%20289
https://docs.legis.wisconsin.gov/document/statutes/291.23
https://docs.legis.wisconsin.gov/document/statutes/291.25
https://docs.legis.wisconsin.gov/document/statutes/291.29
https://docs.legis.wisconsin.gov/document/statutes/291.31
https://docs.legis.wisconsin.gov/document/statutes/ch.%20289
https://docs.legis.wisconsin.gov/document/statutes/ch.%20291
https://docs.legis.wisconsin.gov/document/statutes/292.31
https://docs.legis.wisconsin.gov/document/statutes/292.35
https://docs.legis.wisconsin.gov/document/statutes/289.33
https://docs.legis.wisconsin.gov/document/statutes/291.87
https://docs.legis.wisconsin.gov/document/statutes/49.67
https://docs.legis.wisconsin.gov/document/statutes/49.67
https://docs.legis.wisconsin.gov/document/statutes/49.67
https://docs.legis.wisconsin.gov/document/acts/1975/414
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1981/374
https://docs.legis.wisconsin.gov/document/acts/1981/374
https://docs.legis.wisconsin.gov/document/acts/1983/298
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1995/227
https://docs.legis.wisconsin.gov/document/acts/2009/219
https://docs.legis.wisconsin.gov/document/courts/126%20Wis.%202d%2063
https://docs.legis.wisconsin.gov/document/courts/375%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20678
https://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20802
https://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20802
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20500
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20500
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20703
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20739
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%20418
https://docs.legis.wisconsin.gov/document/courts/98-1432
https://docs.legis.wisconsin.gov/document/courts/260%20Wis.%202d%20466
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20463
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20463
https://docs.legis.wisconsin.gov/document/courts/02-1573
https://docs.legis.wisconsin.gov/document/statutes/230.06
https://docs.legis.wisconsin.gov/document/statutes/84.30(18)
https://docs.legis.wisconsin.gov/document/statutes/84.305
https://docs.legis.wisconsin.gov/document/statutes/84.31(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/85.013(1)
https://docs.legis.wisconsin.gov/document/statutes/86.073(3)
https://docs.legis.wisconsin.gov/document/statutes/86.16(5)
https://docs.legis.wisconsin.gov/document/statutes/86.195(9)(b)
https://docs.legis.wisconsin.gov/document/statutes/86.32(1)
https://docs.legis.wisconsin.gov/document/statutes/101.935(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/101.951(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/101.951(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/114.134(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/114.135(9)
https://docs.legis.wisconsin.gov/document/statutes/114.20(19)
https://docs.legis.wisconsin.gov/document/statutes/175.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/194.145(1)
https://docs.legis.wisconsin.gov/document/statutes/194.46
https://docs.legis.wisconsin.gov/document/statutes/218.0114(7)(d)
https://docs.legis.wisconsin.gov/document/statutes/218.0114(12)(b)
https://docs.legis.wisconsin.gov/document/statutes/218.0116(2)
https://docs.legis.wisconsin.gov/document/statutes/218.0116(4)
https://docs.legis.wisconsin.gov/document/statutes/218.0116(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.0116(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.0116(10)
https://docs.legis.wisconsin.gov/document/statutes/218.0131(3)
https://docs.legis.wisconsin.gov/document/statutes/218.11(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.11(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.11(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/218.22(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.22(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/218.32(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.32(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/218.41(4)
https://docs.legis.wisconsin.gov/document/statutes/218.41(4)
https://docs.legis.wisconsin.gov/document/statutes/218.51(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/218.51(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/341.09(2m)(d)
https://docs.legis.wisconsin.gov/document/statutes/342.26
https://docs.legis.wisconsin.gov/document/statutes/343.69
https://docs.legis.wisconsin.gov/document/statutes/348.25(9)
https://docs.legis.wisconsin.gov/document/statutes/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/subch.%20III%20of%20ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/subch.%20III%20of%20ch.%2049

Electronicreproduction of 2009-10 M/ Stats. database, current throughl204s. Act 286.

227.43 ADMINISTRATIVE PROCEDURE Updated 09-10Wis. Stats. Database 20

(2) (@) The department of natural resources shall notify tt827.44 Contested cases; notice; parties; hearing;
division of hearings and appeals of every pending hearing records. (1) In a contested case, all parties shall ierdéd an
which the administrator of the division is requiredatssign a hear opportunityfor hearing after reasonable notidexcept in the case
ing examiner under sulfl) (b) after the department of naturalof an emeagency reasonable notice shall consist of mailirgice
resourcess notified that a hearing on the matter is required. to known interested parties at least 10 days prior to the hearing.

(b) The department of transportation shall notify the division (2) The notice shall include:
of hearings and appeals of every pending hearing to which the(a) A statement of théme, place, and nature of the hearing,
administratorof the division is required to assign a hearinghcludingwhether the case is a class 1, 2 or 3 proceeding.
examinerunder sub(1) (br) after the department of transportation (b) A statement of the legal authority and jurisdiction under
is notified that a hearing on the matter is required. which the hearing is to be held, and, in the case of a clpss 2

(c) The department of healtfervices shall notify the division ceeding,a reference to the particular statuaesl rules involved.

of hearings and appeals of every pending hearing to which thec) A short and plain statement of the matters asserted. If the
administratorof the division is required to assign a hearinghatterscannot be stated with specificity at the time the natice

examinerunder sub(1) (bu) after the department of health serserved,the notice may be limited to a statement of the issues
vicesis notified that a hearing on the matter is required. involved.

_(d) The department of children and families shall naiify (d) If the subject of the hearing is a decision of the department
division of hearings and appeals of every pending hearing denatural resources or the department of transportation, the name
which the administrator of the division is requirecasign a hear andtitle of the person who will conduct the hearing.
ing examiner under subl) (by) after the department of children  >my Any person whose substantial interest may bectdd
andfamilies is notlflepl _that a hearing on t'h_e matter is fequwedby the decision following the hearing shall, upon pegsons

(3) (@ The administrator of the division of hearings angequestpe admitted as a party
appealanay set the fees to lobhaged for any services rendereq 3) Opportunityshall be d@brded all parties to presesvi-
Lnderiis socton. The foe Shall cover he (oal cost oféiraices. & ccand (0 1ebut or ér countervaling evidence.
un . . .
o (4) (a) In any actiorto be set for hearing, the agency or hear
lessany costs covered by the appropriation und20505 (4) () ing examiner may direct the parties to appear before it for a eonfer
(b) The administrator of the division bearings and appealsenceto consider:
may set the fees to behaged for any services rendered to the | Tpe glarification of issues.
departmenbf transportation by a hearing examiner under this sec o Th it desirability of q ts to the plead
tion. The fee shall cover the totast of the services less any costs 2+ '€ Necessity or desirability of amendments to the plea
coveredby the appropriation under20.505 (4) (f) Ihgs. o » o
(c) The administrator of the division of hearings and appeals. >:_'he possibility of obtaining admissions of fact and of eocu
may set the fees to behaged for any services rendered to thénentswhlch.w!ll a_v0|d unnecessary proqf.
department of healtbervices by a hearing examiner under this 4 The limitation of the number of witnesses.
sectionin a manner consistent withfederally approved alloea 5. Such other matters as may aid in the dispositiothef
tion methodology The fees shall cover the total cost of the seaction.
vices. (b) The agency or hearing examiner presiding at a conference
(d) The administrator of the division bkarings and appealsunderthis subsectioshall make a memorandum for the record
may set the fees to behaged for any services rendered to thavhich summarizes the action taken at the conference, the amend
departmentf children and families by laearing examiner under mentsallowed to the pleadings and the agreemevtde by the
this section in a manner consistent with a federally approvedrtiesas toany of the matters considered, and which limits the
allocationmethodology The fees shall cover the total costlaf  issuedor hearing to those not disposed ofdgmissions or agree
services. mentsof the parties. Such memorandum shall control the subse
(e) The administrator of theivision of hearings and appealsduéntcourse othe action, unless modified at the hearing te pre
may set the fees to be clgad for any services contracted forventmanifest injustice. . L
undersub.(1m). (5) Unlessprecluded by lawinformal disposition maye
(4) (a) The department of natural resources shall pay all co§igdeof any contested case by stipulation, agreed settleownt,
of the services of a hearing examiner assigned to the departnf&f-order or default. In any proceedifigwhich a hearing is

under sub(1) (b), according to the fees set under S@).(a) requiredby law if there is no suchearing, the agency or hearing

. xaminershall record in writing the reason why no such hearing
(b) The department of transportation shall pay all costs of tﬁ%s held, and shall make copies available to interested persons.
servicesof a hearing examiner assignedder sub(1) (bg) or

assignedo the department under sift) (br), according to the (6) The rec.ord.in a contes.,ted cage shgll includg: .
feesset under sul{3) (b). (a) All applications, pleadingspotions, intermediate rulings

(c) The department of health services shall pay all costs of %d exhibi.ts and appgndices thergto. . . .
servicesof a hearing examingrincluding support services, . (b) Evidence received or considered, stipulations and admis
assignedinder sub(1) (bu) according to the fees set under sul®!ons.

3) (c). (c) A statement of mattersfimfially noticed.

(d) The department of children and families shall pay all costs (d) Questions and fdrs of proof, objections, and rulings
of the services of a hearing examiriecluding support services, thereon.
assignedinder sub(1) (by), according to the fees set under sub. (e) Any proposed findings or decisions and exceptions.

@3) (d). (f) Any decision, opinioror report by the agency or hearing

(e) The agencyontracting out for contested case hearing sasxaminer.
vicesunder sub(1m) shall pay all costs of the services of a hearing (7) All staf memorandaand stf data, not admitted as evi
examiner,including support services, assigned under €li),  dencein a contested case, which are submitted to the hearing
accordingto the fees set under syB) (e) examineror officials of the agency in connectiavith their con

History: 1977 c. 4181981 c. 205.2202 (1) (b) 1983 a. 271985 a. 183s.16 i i O
t0 18, 29, 31; Stats. 1985 s. 227.48993 a. 161995 a. 3701997 a. 327, 1999 a. siderationof the case, are not part of théimél record but shall

9,31 185 186 2003a. 118, 2005 a. 4652007 a. 2G55.2998t03001, 9121 (6) () PeMade a part of the file and shall be served on all pariey.
Cross—reference: See als¢iA, Wis. adm. code. party may, within 10 days of service of such memoranda or data,
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submitcomments thereon to the examiner dicafls and such (6m) A party’s attorney of record may issue a subpoena to
commentsshallalso be served on all parties and placed in the filkompelthe attendance of a witness or flieduction of evidence.

(8) A stenographic, electronic or other record of oral proceefy subpoena issued by an attorney must be in substantially the
ingsshall be made in argtass 2 or class 3 proceeding and in an§@meform as provided in $05.07 (4)and must be served ihe
classl proceeding when requested by a palgsich agency may ma_lnner‘prOVIded in s805.07 (5) The attorney shall, at thlEne
establishrules relating to the transcription of the record into awriff issuance, send a copy of the subpoena to the appeal tribunal or
tentranscript and the providing of free copies of the written-traftherrepresentative dhe department responsible for conducting
script. Rules may require a purpose for transcription which {g€ proceeding. _ )
deemecdby the agencyo be reasonable, such as appeal, and if this (7) In any class 2 proceeding, each party shall have the right,
testis met to the satisfaction tife agencythe record shall be tran prior to the date set for hearirtg,take and preserve evidence as
scribedat the agencg’ expenseexcept that in preparing the providedin ch.804. Upon motion bya party or by the person from
recordfor judicial review of adecision that was made in an appeavhomdiscovery is sought iany class 2 proceeding, and for good
under s. 227.47 (2)or in an arbitration proceeding under causeshown, the hearing examiner nagke any order in accord
101.143(6s)or 230.44 (4) (omjhe record shabe transcribed at ancewith s.804.01which justice requires to protect a party orper
the expense of the party petitioning for judicial revieRules may Ssonfrom annoyance, embarrassment, oppression, or undue bur
requireashowing of impecuniousness or financial need as a ba@@nor expense. In any class 1 or class 3 proceeding, an agency
for providing a free copy of the transcriptherwise a reasonablemay by rule permit the taking and preservation of evidence, but
compensatorfee may be chged. If any agency does not pro in every suctproceeding the taking and preservation of evidence
mulgatesuch rules, then it must transcribe theord and provide shallbe permitted with respect to a witness:
free copies of written transcripts upon request. In any event, an(a) Who is beyond reach of the subpoena of the agerioyasr
agencyshall not refuse to provide a written transcript if the persamg examiner;

making the request pays a reasonable compensatory fee for theh) Who is about to go out of the state, not intending to return
transcriptionand for the copy This subsection does not applyin time for the hearing;

wherea transcript fee is specifically provided by law _ () Who isso sick, infirm or aged as to make it probable that
(9) The factual basis of the decisiahall be solely the evi the witness will not be able to attend the hearing; or

denceand matters ditially noticed. . - . .
History: 1975 . 4141977 c. 26418 1985 a. 182532, 52,55 (1) Stats. 1985 (&) WhO is a member of the legislature, if any committee of the

$.227.44;1993 a. 161997 a. 2372003 a. 33118 sameor the house of which the witness is a member is in session,
Cross—reference: See also HA 1, W. adm. code. providedthe witness waives his or her privilege.
It was notan abuse of discretion for a hearing examiner to not use an interpreteHistory: 1975 c. 94.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c.
Kropiwka v. DILHR, 87 Ws. 2d 709275 N.W2d 881(1979). 277,418 447, 1979 c. 162208, 1985 a. 182.33; Stats. 1985 s. 227.45989 a. 139

Proceduraldue process is violated when the scope of the hearing exceeds #Rfi1a. 2692007 a. 1 o )
statedin a notice. The parties have a right toalpprised of the issues to insure the If there is evidence that a rydeomulgated by an administrative agency is founded
right to be heard. Bracegirdle Board of Nursing159 Ws. 2d 402464 N.W2d111  ona particular source, it is reasonable to resort to the source to interpret the rule, but

(Ct. App. 1990). it is the course of reliance on the source in the uniform administrative interpretation
A reprimand may be imposexily after afording an opportunity for a hearing as Of the rule that gives the interpretation validity and not the source i&elployers

providedfor in a class 2 contested case. 67 Aftgn. 188. Mutual Liability Insurance Cov. DILHR, 62 Wis. 2d 327214 N.W2d 587(1974).
Administrative Review of DNR Decisions. Boldt. is¥Law July 1993. This section requires very relaxed rules of evidence. A similar relaxation of the

statutoryrules of evidence is required as to documents. Sub. (5) does not require cer
. .. . tified copies of medical record®kutherford vLabor & Industry Review Commis

227.45 Evidence and official notice.  In contested cases: sion, 2008 WI App 66309 Ws. 2d 498752 N.W2d 897 06-3110

(1) Exceptas provided in s901.05 an agency or hearing ) ) o )
examinershall not be bound by common law or statutory rules 827.46 Hearing examiners; examination of evidence
evidence. The agency or hearing examiner shall admit all-tes®y agency . (1) Except as provided under 227.43 (1) an
mony having reasonable probative value, but shall exclude imn@gencymay designatan oficial of the agency or an employee on
terial, irrelevant or unduly repetitious testimoayevidence that its staf or borrowed from another agency under26.901 or
is inadmissible under 801.05 The agency or hearing examine230.047as a hearing examiner to preside over any contested case.
shallgive efect to the rules of privilege recognized by laBasic Subjectto rules of the agencgxaminers presiding at hearings
principles of relevangymateriality and probative force shall gov may:
ernthe proof of all questions déct. Objections to evidentiary  (a) Administer oaths and fifnations.
offersand ofers of proof of evidence not admittethy be made  (b) Issue subpoenas authorized by law and enforce subpoenas
andshall be noted in the record. unders.885.12

(2) All evidence, including records and documents in the pos (c) Rule on ders of proof and receive relevant evidence.

sessiorof theagency or hearing examiner of which the agency or " " .
hearingexaminer desires to avail himself or hers&fall be duly Rg (g\)NTake depositions drave depositions taken when permitted
4 -

offeredand made a part of the record in the case. Every party s .
be afforded adequate opportunity to rebut deotountervailing €) Regulate the course of the hearing.
evidence. (f) Hold conferences for the settlement or simplification of the
(3) An agency or hearing examiner may taicial notice of 1SSuesby consent of the parties.
any generally recognized fact or any established technical or(g) Dispose of procedural requests or similar matters.
scientificfact; but parties shall be notified either before or during (h) Make or recommend findings of fact, conclusions of law
the hearing or by full reference in preliminary reports or otheanddecisions to the extent permitted by law
wise, of the facts so noticed, and they shall hereied an opportu () Take othemction authorized by agency rule consistent with
nity to contest the validity of the fadial notice. this chapter
(4) An agency or hearing examiner shall takec@fi notice of (2) Except as provided in sug2m) and s227.47 (2)in any
all rules which have beguublished in the 8consin administra  contestectase which is a class 2 or class 3 proceeding, where a
tive code or register majority of the oficials of the agency who are tender the final
(5) Documentaryevidencemay be received in the form of decisionare not present for the hearing, the hearing examiner pre
copiesor excerpts, if the original is not readily available. Uposidingat the hearing shall prepare a proposed decision, including
requestparties shall be given an opportunity to compare the cofiidings of fact, conclusions of laverder and opiniorin a form

with the original. thatmay be adopted as the fimcision in the case. The proposed
(6) A party may conduct cross—examinatiorsasonably decisionshall bea part of the record and shall be served by the
requiredfor a full and true disclosure of the facts. agencyon all parties. Each party adverselieefedby the pre
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poseddecisionshall be given an opportunity to file objections taneasuress are necessary pootect the trade secrets of parties to
the proposed decision, briefly stating treasons and authoritiesthe hearing.

for each objection, and togare with respect to them before the  (b) In this subsection, “trade secret” lihe meaning specified
officials who areto participate in the decision. The agency may s.134.90 (1) (c)

direct whether such gument shall be written or oral. If an (8) If the hearing examiner assigned unde225.43 (1) (b)
agency'sdecisionvaries in any respect from the decision of thgendersthe final decision in a contested case and the decision is
hearingexaminerthe agency decision shall include an explanasybjectto judicial review under £27.52 the department of natu
tion of the basis for each variance. ral resources may petition for judicial reviewf the hearing
(2m) In any hearing or review assigned to a hearing examingxaminerassigned under 827.43 (1) (bryenderghe final deci
unders. 227.43 (1) (bg)the hearing examiner presidingtaé sionin a contested case and the decision is subject to judicial
hearingshall prepare a proposed decision, including findings aéviewunder s227.52 the department of transportation may-peti
fact, conclusions of lanorder and opinion, in a form that mbg tion for judicial review
adoptedas the final decision in the case. The proposed decisionigsto%: iggfé c. sizssgaé égng c.lgégwy 1Cé slé)&'ﬁlé 1227 %7 zzggé& 4;;;
ﬁhalllbe a pgrt of theI rgcotrh(l:nd tshalltbefsedrve.d‘bty t?e leISIOl?é%ItSi%gs' o A8 o 3(5)51.993%' 1%2007 a 182s. 9- - a.23p
earingsand appeals In partment of administration on all = gergyp, (4), the agency findings should reflect that a majofiofficials ren
parties. Each party adverselyfatted by the proposed decisionderingthe decision either heard the case or read the recasttonsin Electric Power
shall be given an opportunity to file objections to f®posed Co.v. DNR,93 Wis. 2d 222287 N.w2d 1.3 (1980).

iqj ithi i i i+inoAN agencys decision not to accept a hearing examerder on grounds that
decisionwithin 15days, briefly stating the reasons and amhontl%ﬁered sanctions were justified by the “seriousness of the faeisinsuficient.

for e.a(?h objection, a}n.d.towe With respect to them before th.ﬂ—ieinev. Chiropractic Examining Board67 Ws. 2d 187481 N.W2d 638(Ct. App.
administratorof the division of hearings and appeals. The admit992).

istratorof the division of hearings and appeals may direct Whet%ﬂheagencynot the hearing examinés responsible for credibility determinations.
. .. enthe agency reverses the examitiee agency must state the basis for rejecting
suchamgument shall be written or oral. If the decision of thgefindings and givehe reason why it made its independent finding. It is a denial

administratorof the division of hearingand appeals varies in anyof due process if the agency makes a determination without benefit of the examiners

i ; i iai findings, conclusions, and impressions of the testimoAgkes vLIRC, 187 Wis.
respectrom the decision of the hearing examirtbe decision of (4581 523 N.W2d 155(Ct. App. 1994).

the administrator ofthe division of hearings and appeals Shaﬁ An agencys alteration of a hearing examitefinding of facts without conferring
includean explanation of the basis feach variance. The deci with the hearing examiner violated sub. (2) and rendered the decision procedurally

; . el ; defective. The alteredindings, implicitly addressing the issue of the subgeatedi
sion of the administrator of the division of hea”ngs zapx;beals bility on a critical issue, logically related to the ultimdétermination and violated

is a final decision of the agency subject to judicial review undg@feprocess. Epstein Benson, 2000 WI 19238 Ws. 2d 717618 N.W2d 224

s.227.52 The department of transportation may petition for-judj Under sub. (2), if the decisimf the administrative agency varies in any respect

cial review from that of the ALJ, the agency is required to provide an explanation of the basis for
A . eachvariance, but there is no requirement that the agency indulge in the elaborate

(3) With respect to contested cases except a hearing or reviiwion procedure of an appellate court. Sub. (2) provides for no opportunity to be

H i H heardbefore the agency when a hearing examiner conducts the original hearing.
aSSIgnedO a hea”ng examiner unde?&7.43 (1) (bg)an agency Eachparty has the opportunity to file objections to the proposed deciS@agency

may by rule or in a particular case may by order: may direct whether such gmmentshall be written or oral. Daniels @hiropractic

(a) Direct that the hearing examireecision be the final Examining Board, 2008 WI App 5309 Ws. 2d 485750 N.W2d 951 07-1072
Sub.(5) requires the use of a hearing examiner if an examitagl member par

decisionof the agency, ticipatesin the decision to commence a proceeding against a licensee, bubtoes
(b) Except as provided in suf2) or (4), direct that the record requiresuch use if a board member is involved only in the investigafiértty. Gen.
be Certlfl.ed to it without an mte'tvenmg proposed decision; or Discussiorof circumstances under which hearing examiner has power to entertain
(c) Direct that the procedure in siB) befollowed, except that motionto dismiss proceedings. 68 Aten. 30.
in a class 1 proceeding both written and orgliarent may bém- A witness subpoenaed undeib. (1) must attend a continued or postponed hearing
ited andremain in attendance until excused. 68 Afign. 251.
4) Not\Nlths_tandlng any other provision of this section, in anY»7 47 Decisions.
contestectase, if a majority of the fatials of the agency who are
to render the final decision have not heard the case or read

(1) Except as provided isub.(2), every

; d h . d ity is dbrded h findings of fact shall consist of a concise and separate state
IS served upon the parties andapportunity is dbrded to each antof the ultimate conclusions upon each material issue of fact

party adversely dected to file objections and present briefs of;ithqyt recital of evidence. Every proposedioal decision shall

oral agument to the dicials who are to render the decisionjnciygde a list of the names and addresses of all persons who
Exceptas provided in £227.47 (2) the proposed decisiahall  5pearedefore theagency in the proceeding who are considered
containa statement of the reasons therefor and of each isfar Ofp_artiesfor purposes of review under227.53 The agency shall

or law necessary to the proposed decision, prepared by the heaggje establish a procedure for determination of parties.
examiner or a person who has read the recbne.parties by writ (2) Exceptas otherwise provided in this subsection, a pro

tenstipulation may waive cor_npllgnce V.V'Fh this §ubsectlon._ posedor final decision of the employment relations commission,
(5) Inany class 2 proceeding, if thecision to file a complaint heringexaminer or arbitrator concerniag appeal of the deci
or otherwise commence a proceeding to Impas&nation or pen  gjon of the director of the Gite of state employment relations
alty is made by one or more of théi@als of the agencythe hear \5qeunder s230.09 (2) (apr (d) shall not be accompanied by
ing examiner shall not be anfiofal of the agency and the proce fingings of fact or conclusions of lawif within 30 days after the
duredescribed in su{2) shall be followed. , _commissionissues a decision in such an appeal either party files
(6) Thefunctions of persons presiding at a hearing or partici petition forjudicial review of the decision under227.53and
pating in proposed or final decisions shall be performednn fjles a written notice with the commission that the party has filed
impartialmanner A hearing examiner or agencyfiolal may at = sycha petition, theommission shall issue written findings of fact
any time disqualify himself or herself. In class 2 and 3 proceeshdconclusions of law within 90 days after receipt of the notice.
ings, on the filingin good faith of a timely and didient afidavit  The court shall stay the proceedings pending receipt of the find
of personabias or other disqualification of a hearing examiner @igs and conclusions.
official, the agency or hearing examiner shall determine the mattedistory: 1975 c. 414.15, 1977 c. 4181979 c. 2081985 a. 182s.33r,57; Stats.
aspart of the record and decision in the case. 1985s. 227.471993 a. 16491, 2003 a. 33s.2376 2377 9160 ] .
(7) (a) Notwithstanding any other provision of late hear Althoughits procedures are not subject to ch. 227, the finding of the City of Mil

. . ., . waukeeBoard of Fire and Police Commissioners was fitaft in failing to specify
ing examiner presiding at a hearing may order such protectiMetparticular wrongful acts the fafers performed or why those acts constituted

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all updates to statutes in ef  fect on or prior to May 16,
2012. Statutory changes ef fective on or prior to May 16, 2012 are printed as currently in ef  fect. Changes ef fective after May 16,
2012 are designated by NOTES. See Are the Statutes on this W  ebsite Of ficial?


https://docs.legis.wisconsin.gov/document/statutes/227.43(1)(bg)
https://docs.legis.wisconsin.gov/document/statutes/227.52
https://docs.legis.wisconsin.gov/document/statutes/227.43(1)(bg)
https://docs.legis.wisconsin.gov/document/statutes/227.46(2)
https://docs.legis.wisconsin.gov/document/statutes/227.46(4)
https://docs.legis.wisconsin.gov/document/statutes/227.46(2)
https://docs.legis.wisconsin.gov/document/statutes/227.47(2)
https://docs.legis.wisconsin.gov/document/statutes/227.46(2)
https://docs.legis.wisconsin.gov/document/statutes/134.90(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/227.43(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/227.52
https://docs.legis.wisconsin.gov/document/statutes/227.43(1)(br)
https://docs.legis.wisconsin.gov/document/statutes/227.52
https://docs.legis.wisconsin.gov/document/acts/1975/94
https://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%203
https://docs.legis.wisconsin.gov/document/acts/1975/414
https://docs.legis.wisconsin.gov/document/acts/1977/196
https://docs.legis.wisconsin.gov/document/acts/1977/196,%20s.%20131
https://docs.legis.wisconsin.gov/document/acts/1977/277
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1979/208
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2033g
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2057
https://docs.legis.wisconsin.gov/document/acts/1985/236
https://docs.legis.wisconsin.gov/document/acts/1987/365
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/2007/1
https://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/287%20N.W.2d%20113
https://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20187
https://docs.legis.wisconsin.gov/document/courts/481%20N.W.2d%20638
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20581
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20581
https://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20155
https://docs.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20717
https://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20224
https://docs.legis.wisconsin.gov/document/courts/309%20Wis.%202d%20485
https://docs.legis.wisconsin.gov/document/courts/750%20N.W.2d%20951
https://docs.legis.wisconsin.gov/document/courts/07-1072
https://docs.legis.wisconsin.gov/document/statutes/227.47(2)
https://docs.legis.wisconsin.gov/document/statutes/227.53
https://docs.legis.wisconsin.gov/document/statutes/230.09(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/230.09(2)(d)
https://docs.legis.wisconsin.gov/document/statutes/227.53
https://docs.legis.wisconsin.gov/document/acts/1975/414
https://docs.legis.wisconsin.gov/document/acts/1975/414,%20s.%2015
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1979/208
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2033r
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2057
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%202376
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%202377
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%209160

Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 286.

23 Updated 09-10Wis. Stats. Database ADMINISTRATIVE PROCEDURE 227.485

conductunbecoming an @iter under the circumstances, and in failing to make-sepa  (f) “Substantially justified” means having a reasonable basis
rate findings as to eacbfficer, because in making its determination the board iﬁ? law and fact

requiredto state specific findings of fact and conclusions of law in the mann . i . o

requiredof state agencies under this section. State ex refetdah v Board, 247 (3) In any contested case in which an individual, a smal non

W owertuled. Edmonds Board of Fire & Police Commrs6 Wis. 2d 337224 profit corporation or a small business is the prevailing party and
o submits a motion for costs under this section, the hearing
227.48 Service of decision. (1) Except as provided in s. examine_rsha_lll award the prevailingarty the costs in_curr_ed in
196.4Q every decision when made, signed and filed, shall g@nnectionwith the contested case, unless the heakegniner
servedforthwith by personal delivery or mailing of a copy to eacnds that the state agency which is the losing party was substan
party to the proceedings or to the pastyittorney of record. tially justified in taking its positiorr that special circumstances

(2) Eachdecision shall include notice of any right of the-pa/Xistthat would make the award unjust. o
tiesto petition for rehearing and administrative or judicial review (4) In determining therevailing party in cases in which more
of adverse decisions, the time allowed for filing each petitiwh thanone issue is contested, the examiner shall take into account
identification of the party to be named as respondent. No tinjgerelative importance of each issue. The examiner shall provide
periodspecified under £27.49 (1)for filing a petition forrehear fpr partial awards of.costs und;ar this section based on determina
ing, under s227.53 (1) (afor filing a petition for judicial review tionsmade under this subsection.
or under any other section permitting administrative review of an (5) If the hearing examiner awards costs under(&)phe or
agency decision begins to run until the agency has complied watreshall determine the costs under this subseatxuept as med

this subsection. ified under sub(4). The decision on the merits thfe case shall
History: 1975 c. 94.3;1975 c. 414s.13, 17, Stats. 1975 s. 22711981 ¢. 378 be placed in a proposed decision and submitted und22&<l7
1985a. 182s5.33rm, 57, Stats. 1985 5. 227.48011 a. 155 and227.48 The prevailing party shall submit, within 30 days

Serviceof adecision is complete on the date of its mailing regardless of its recei, : e ; f
by the addressedn re Proposed Incorporation of PewaukéeWs. 2d 593241 &hterservice of theproposed decision, to the hearing examiner and

N.W.2d 603(1976). to the state agency which is the losing party an itemized applica
Formalnotice under sub. (2) of the right to judicial review need be given only wition for fees and other expenses, including an itemized statement

adecision arising out of a contested case proceeding. Callrwivano231Wis. L . .

2d 420,605 N.W2d 260(Ct. App. 1999)99-0255 from any attorney or expert witness representingppearing on

behalfof the partystating the actual time expended and the rate at

227.483 Costs upon frivolous claims. (1) If a hearing Whichfees and other expenses were computed. The state agency
examineror the tax appeals commissifinds, at any time during Which is the losing party has 15 working days from the date of
the proceeding, that an administrative hearing commenced er cé#ceiptof the applicatiorto respond in writing to the hearing
tinuedby a petitioneor a claim or defense used by a party is frivoeexaminer. The hearing examiner shall determine the amount of
lous, the hearing examiner or tax appeals commission shall aw&f$tsusing the criteria specified in&14.245 (5jand includean
the successful party the costs and reasonable attieeshat are orderfor payment of costs in the final decision.
directly attributableto responding to the frivolous petition, claim, (6) A final decision under sulf) is subject to judiciateview
or defense. unders.227.52 If theindividual, small nonprofit corporation or

(2) If the costs and fees awardeader sub(1) are awarded Smallbusiness is the prevailing party in the proceeding for judicial
against the party other than a public agetinysecosts may be review, the court shall make the findings applicable under s.
assesseflilly against either the party or the attorney representifg-4-245and, if appropriate, award costs related to that proceeding
the party or may be assessed so that the party and the attorney WReRTs.814.245 regardless of who petitions for judiciaview
paya portion of the costs and fees. In addlthn, the court oreview may modify the order for payment

(3) To find a petition fora hearing or a claim or defense to b@f COSts in the final decision under s().

frivolous under sub(1), the hearing examiner must findleast (7_) An individual is not eligible to recover costs u_nder this sec
oneof the following: tion if the persors properly reported federal adjusted gross

(a) That the petition, claim, or defense was commenset] incomewas $150,000 or more in each of the 3 calendar years or

or continued in bad faith, solely for purposes of harassing or m&PTespondindiscal years immediately prior to the commence
ciouslyinjuring another mentof the case. This subsection applies whether the person files

thetax return individually or in combination with a spouse.
e e e 5) I 8 tamgrcy s ordered 0 pay costs under s secton,
sonablebasis in law or equity and could not be supported b)z%ecosts shall be paid from the applicable appropriation under s.
goodfaith agument for an extension, modification, or reversal -865(1) (a) (9) or (9 . .
existinglaw. (9) Eachstate agency that is ordered to pay costs uthier
History: 2003 a. 18 2011 a. 68 sectionor thatrecovers costs under siib0) shall submit a report
annually,as soon ais practicable after June 30, to the chief clerk
227.485 Costs to certain prevailing parties. (1) The leg of eaqh house pf the legislature, for distribution to the appropriate
islatureintends that hearing examiners and courts in this staséandingcommittees under 43.172 (3) the numbemature and
wheninterpreting this section, be guided by federal casgdaw amountsof the claims paid, thelaims involved in the contested
of November 20, 1985, interpreting substantially similar provfase in which the costs were |r_1curred,_the costs recove_red under
sionsunder the federal equal access to justice5adiSC 504 sub.(10) and anyother relevant information to aid the legislature
(2) In this section: in evaluating the &ct of this section.

(a) “Hearing examiner” means the agency or hearing examiqer(lo) If the examiner finds that the motion undeb.(3) is
conductingthe hearing. rivolous, the examiner may award the state agency all reasonable

p . P . : . costsin responding to the motion. &rder to find a motion to be
lsib())lol\é?f%roflt corporation” haghe meaning designated in Sfrivolous, the examiner must find one or more of the following:

(c) “Small business” means a businessity, including its (&) The motion was submitted in bad faith, solely for purposes

affiliates, whichis independently owned and operated, and whiéﬁ harassing or maliciously muymng the state agency
employs 25 or fewer full-time employees or which has gross (P) The party or the party'attorney knewor should have
annualsales of less than $5,000,000. known, that the motiorwas without any reasonable basis in law

(d) “Small nonprofit corporation” means a nonprofit corpora’ equity and couldot be supported by a good faityament for

; ; _ti an extension, modification or reversal of existing law
tion W'l'Ch employs f?wer than ,25 full-time e:r.nployee.s.. History: 1985 a. 52Stats. 1985 s. 227.5; 1985 a. 183s.33s 57; 1985 a. 332
(e) “State agency” does not include the citizens utility board.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779; 2003 a. 145
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Thatthe state loses a case does not justify the automatic imposition of fees and(c) This subsection does not apply to an ex parte communica

costs. An award depends upon whether the stape'sition had guable merit. : S ; ;
Behnkev. DHSS,146 Ws. 2d 178430 N.W2d 600(Ct. App. 1988). tion which is authorized or required by statute.

Stub-(fh)_ reggirgs aparty who preva(ijlsdi“ an agﬂw‘ogosed d?ﬁiSioq o ?]eek_ (d) This subsection doemt apply to an ex parte communica
costs within ays of the proposed decision, thereby permitting the heari : - :
examinerto make appropriate findings on entittement to, and amount of, costs tof&n by an oficial O_r employee of an agency which is CondUCt|ng
awarded. Any disputes regarding that decision can then be resolved, along wittai@dass 1 proceeding.

merits of the underlying mattein one final decision. Gordon Btate Medical ; : it
ExaminingBoard,225 Ws. 2d 552593 N.W2d 481(Ct. App. 1999)98-2144 (e) This subsection does not applyatty communication made

to an agency in response to a reqbgshe agency for information

227.49 Petitions for rehearing in contested cases. requiredin the ordinary course of its regulatory functionsrblg
(1) A petition for rehearing shall not be a prerequisite for appeithe agency
or review Any person aggrieved by a final order maythin 20 (2) A hearing examiner or other agencyi@él or employee
daysafter service of the orddile a written petition for rehearing involvedin the decision—-making process who receamegx parte
which shall specify in detail the grounds for the relief sought amdmmunicationin violation of sub(1) shall place on the record
supportingauthorities. An agency may order a rehearing on itd the pending matter the communication, if written, a memoran
own motion within 20 daysfter service of a final ordeiThis sub  dum stating the substance of the communication, if oral, alt writ
sectiondoes not apply to 47.025 (3) (e)No agency is required tenresponses to theommunication and a memorandum stating
to conduct more than one rehearing based on a petition for rehéae substance ddill oral responses made, and also shall advise all
ing filed under this subsection in any contested case. partiesthatthe material has been placed on the record; however

(2) The filing of a petition for rehearing shall not suspend @my writing or memorandum which would not be admissibte
delaythe efective date of the ordeand the order shall takdeft the recordif presented at the hearing shall not be placed in the
onthe date fixed by the agency and shall continuefatefinless record,butnotice of the substance or nature of the communication
the petition is granted or until the order is superseded, modifieshallbe given to all parties. Any partiesiring to rebut the com

or set aside as provided by law municationshall be allowed to do so, if the party requests the
(3) Rehearing will be granted only on the basis of: opportunityfor rebuttal within 10 days after notice of ttemmu
(a) Some material error of law nication. The hearing examiner or agencyi@él or employee

may, if deeming it necessary to eliminate thieef of an ex parte
communicationreceived, withdraw fromthe proceeding, in
which case a successor shall be assigned.

History: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 183.33t Stats. 1985

(b) Some material error of fact.

(c) The discovery of new evidence fciently strong to
reverseor modify the orderand whichcould not have been pre

viously discovered by due diligence. s.227.50.
(4) Copiesof petitions for rehearing shall be served on all par Thefailure to notifythe parties of the receipt of an ex parte communication was
tiesof record. Parties may file replies to the petition. harmleserror Seebach.\PSC.97 Ws. 2d 712295 N.W2d 753(Ct. App. 1980).

(5) Theagency may order a rehearing or enter an order w

referenceo the petition without a hearingnd shall dispose of the <<. : ; . .
petition within 30 days after it is filed. If the agency does not enfaficense is required to be preceded by naiice opportunity for

anorder disposing of the petition within t86—day period, the earing the provisions ofhis chapter concerning contested cases
petitionshall be deemed to have been denied as of the expiraﬁ@rﬁ"y' . . . .
of the 30—day period. (2) Whena licensee has made timelpd suficient applica

(6) Upongranting a rehearing, the agency shall setrtatter tion for the renewal of a license or a new license with reference to

for further proceedings as soon as practicable. Proceedings l‘g&ﬁ_actlwty of a continuing nature, the existing license does not
rehearingshall conform as nearly may be to the proceedings in @4Pire until the application has been finally acted upon by the
original hearing except as the agency may otherwise direct. If@gencyand, if the application idenied or the terms of the new
the agencys judgment, after such rehearing it appears that theenseare .I|r.n|ted, until the last .day for seeking review .of the
original decision, order or determination is in any respect unlaggencydecision or a later date fixed by ordsrthe reviewing

ful or unreasonable, the agency may reverse, change, noodifgourt.

suspendhe same accordinglyAny decision, order atetermina (3) Exceptas otherwise specifically provided by lave reve

tion made after such rehearing reversing, changing, modifying@ation,suspension, annulment or withdrawal of any license is law
suspendinghe original determinatioshall have the same forceful unlessthe agency gives notice by mail to the licensee of facts

557.51 Licenses. (1) When the grant, denial or renewal of

andeffect as an original decision, order or determination. or conduct which warrant the intended action and the licensee is
History: 1975 c. 94.3; 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t  givenan opportunity to show compliance with all lawful require
Stats.1985 s. 227.49. mentsfor the retention ofhe license. If an agency finds that pub

This section does not require service of a petition for rehearing within 20 day: . . .
service of the ordeonly filing. DOR v Hogan.198 Wis. 2d 792542 N.W.2d 148 Sf health, safety or welfare imperatively requires eeecy

(Ct. App. 1995)95-0438 actionand incorporates a finding to theftect in its ordersum

Filing of a petition for rehearing under sub. (1) is not accomplished upomiits i i i i
ing. A petition is filed when it is physically delivered to and received byelevant mary suspension ofa Ilcensmy be ordered pendlng proceedlngs

authority. Currier v Wisconsin Department of Revenue, 2006 Wi App2ER Ws.  TOf revocation or other action. Such proceedings shall be

2d 693 709 N.W2d 520 05-0292 promptly instituted and determined.
. . . History: 1975 c. 4141985 a. 183.33t, Stats. 1985 s. 227.51.
227.50 Ex parte communications in contested cases. Cross-reference: See also ch$SPS land2, Wis. adm. code.

(1) (a) In acontested case, no ex parte communication relativesummary suspension of occupational licenses is discugseditty. Gen. 10.

to the meritsor a threat or éér of reward shall be made, before . ) . ) o
adecision is rendered, to the hearigminer or any otherfafial 227.52 Judicial review; decisions reviewable.  Adminis

or employee of the agency who is involved in the decisiorfative decisions which adverselyfeft the substantial interests of
makingprocess, by: any person, whether by action or inaction, whethérmaétive or

1. An official of the agency or any other public employee dregativein form, are subject to review as provided in this chapter
official engaged in prosecution or advocacy in connection wigi¥Ceptas otherwise provided by law and exdepthe following:
the matter under consideration or a factually related matter; or (1) Decisionsof the department of revenather than deei

2. A party to the proceeding, or any person who directly §fonsrelating to alcohol beverage permits issued undetZ3.
indirectly would have a substantial interest in the proposed agency(2) Decisions of the department of employee trust funds.

actionor an authorized representative or counsel. (3) Thosedecisions of the division of banking that are subject
(b) Paragrapffa) 1.does not apply to an advisory $tahich to review prior to any judicial reviewby the banking review
doesnot participate in the proceeding. board,and decisions of the division of banking relating to savings
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banksor savings and loan associations, but no other institutiotaysafter the service of the decision of the agammyn all parties
subjectto the jurisdiction of the division of banking. unders.227.48 If a rehearing is requested unde227.49 any

(4) Decisions of the dice of credit unions. party desiring judicial review under this subdivision shall serve

andfile a petition for review within 30 days after service of the
orderfinally disposing of the application for rehearing, or within
30days after the final disposition by operation of law of any such
applicationfor rehearing. The 30—-day period for serving and fil
the labor and industry review commission ing a petition under this subdivision commences on the day after

History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391; 1983 a. 27122, 183 personaberylge or mallm.g of the decision by the agency
538 1985 a. 18.35; Stats. 1985 s. 227.52995 a. 2%s.6233 9130 (4) 1997 a. 2m. Petitions for review of cases other tltantesteccases

3,27,1999 a. 9182 2003 a. 332007 a. 1 hall rv nd filed within r personal servi r
Cross—reference: See s50.03 (1) for review under subchapter | of chapter SO.S ;lir?g gfthg%gcgior(??)y t:]e aggr?ce;/ys afte personal service o

Legislative Council Note, 1981 Theamendment to s. 227.15 applies court review!! - . i .
underch. 227 to revocations, suspensions and nonrenewals by the department of per 3. If the petitioner is a resident, the proceedings shall be held

mi,t’ksr:ssrltjji? ggltir:e [tzi?:gg;fl\]s commission refusing to dismiss proceedings for Imkthe circuit court for the county where the petitioner resides,
of jurisdiction was not appealable because the merits of the case were still pend _eptthat if the petitioners an agencyhe proceedlngs shall be

Paschv. DOR,58 Ws. 2d 346206 N.W2d 157(1973). in the circuit court for the county where the respondent resides and
tThde r;quirenllents of ss. 227-(115_a_ncti 2t27-1dG (1)_[n0d\833512 anc: 22753 (tl)] 1‘0cri _exceptas provided in s§.3.0301 (2) (bR, 77.59 (6) (b)182.70
standingto seek review of an administrative decision do not create separate and i ™ ; ;
pendentriteria, but both sections essentially require that to be a person aggrieve a:nd182'7l (5) (9) I_f the petitioner is a nonresident, the-pro
standingpurposes, oneust have an interest recognized by law in the subject matéeedingsshall be held in the county where the propertgctéd
Lhagsiscifggf\i/ags'g dafi-‘cztgg Rﬁvf\}%g%jgia%gconsms Environmental Decade, Inc. by the decision is located ,af no property is décted, in the
An o}der of the employment relations commission directing an election and det%?umyWhe.re the dISPUte arpse. If all parties Stlpma.te and the
mining the bagaining unit under T1.70 (4) (d)is not reviewable. t Allis v courtto which the parties desire to transfer the proceedings agrees,
WERC,72 Ws. 2d 268240 N.w2d 416(1976). the proceedings may be held in tbeunty designated by the par
An unconditional interim order by the public servicemmission fixing utility  ties. If 2 or more petitions for review difie same decision are filed
ratespending finaldetermination was reviewable when no provision was made for~ ™. - . L . .
the refund of excess interim rates. Friends of the Eat®C.78 Wis. 2d 388254 I different counties, the circuit judge for the county in which a
N.W.2d 299(1977). petitionfor review of the decisiowas first filed shall determine

Thedecision of the PSC not to investigate under ss. 196.28 and 196.29 was a n¢f¥g venue foljudicial review of the decision, and shall order trans
viewable,discretionary determination. Reviewable decisions are defWeston- !

sim's Environmental Decade, Inc. RSC.93 Wis. 2d 650287 N.W2d 737(1980).  [€f OF consolidation where appropriate.
A court order setting aside an administrativéer and remanding the case to the  (b) The petition shall state timature of the petition&s inter

administrativeagency was appealable as of right. BearB8hHR, 102 Ws. 2d 70 i iti i i
06N Wead 2501081 est, the facts showing that petitioner is a person aggrieved by the

Because aappointmento office was an administrative decision, a challenge oP_'eC'S'O“:a”d the grounds Sp_e_c'f"?d |n2§7'57Up0n which petl .
appointmentould only be made under this chapt8tate ex rel. Frederick €ox, tionercontends that the decision should be reversed or modified.
11—'kv(}ﬁesc-|§?at2£3?jé’gmg’xfgcﬁgi(svgﬁiﬁfbrﬁsef)\mn the pledftifnot pursue any The petition may be amended, by leave of court, though the time
availableremedies under ch. 22Turkow v DNR, 216 Ws. 2d 273576 N.w2d 288 10T Serving the same has ex_plre_d. The petition shall be entitled in
(Ct. App. 1998)97-1149 the name of the person serving it as petitioner and the nathe of

Thedivision of hearings and appeals is not aéigency chayed with the adminis igj i i P
tration and enforcementf the statutes involved and does not have experiencaeg(:’\m:y\’vhose decision is SOUght to be reviewed ondent,

administeringthe underlying program. Unless the line agency has adoptecs DHEXCEPL thain petitions for I’eVIeV\_I_Of decisions of the following
interpretatioras its ownge novareview of a DHA decision is appropriate. Buettneragenmesthe latter agency spec|f|ed shall be the named respon
v. DHFS, 2003 WI App 9®64 Wis. 2d 700663 N.W2d 282 01-0981 ent:

Unlike factualquestions, or questions with legal issues intertwined with factugI ' L
determinationsneither party bears any burden when the issue before the courtis 1. The tax appeals commission, the department of revenue.
whetheran administrative agency exceeded the scope pbw&rs in promulgating

arule. The court examines thaabling statutde novao ascertain whether the stat 2. The banking review board, the division of banking.

utegrants express or implied authorization for the rule. Any reasonable pkribt 3. The credit union review board. thdicé of credit unions
tainingto an agencg'implied powers are resolved against the agemigconsin ! ! i

CitizensConcerned for Cranes and DoveBMR, 2004 WI 40270 Ws. 2d 318677 4. The savingstitutions review board, the division of bank

N.W.2d612 02-1166 ing, except if the petitioner is the division of banking, the prevail
Although this section does not require taaadministrative decision be final to . <’ . . P . i

be subject to judicial reviencase lawhas established that the legislative intent wa$N9 partiesbefore the savings institutions review board shall be the

to limit judicial review to final orders of an agencé final order for purposes of judi namedrespondents.

e e Ol mersanoC1, (c) A copy of the peition shall be served personaly or by-cert
S Uheparton reman indotomined i Cavme i veainat or aher aaton. Saeat all OF when service 18 timeldmitted Inwriting, Dy first
gluva_’DNRy 2007 Wi App 181304 Ws. 2d 614736 N.W2d 91806-2653 €l&ss mail, not later than 3fays after the institution of the pro

Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61 ceedlng,_up_on eaCh party WhO appeared befo_re the agency in the
MLR 405. proceedingn which the decision sought to eviewed was made

or upon the partg attorney of recordA court may not dismiss

227.53 Parties and proceedings for review . (1) Except the proceeding for review solelyecause of a failure to serve a
asotherwise specifically provided by laany person aggrieved copy of the petition upon party or the partg attorney of record
by a decision specified in 227.52shall be entitled to judicial unlessthe petitioner fails tserve a person listed as a party for pur
review of the decision as provided in this chapter and subjectgosesof review in the agency'decision under 827.47or the per
all of the following procedural requirements: son’sattorney of record.

(a) 1. Proceedings for review shb# instituted by serving a  (d) Except in the case of the tax appeals commission, the bank
petitiontherefor personally or by certified maipon the agency ing review board, the credit union review board, and the savings
or one of its diicials, and filing the petition in the i€e of the institutionsreview board, the agency and all parties to the pro
clerk of circuit court for the county where the judicial review-proceedingbefore it shall have the right to participate in the proceed
ceedings are to be held. If the agency whigszsionis sought to ingsfor review The court may permit other interested persons to
be reviewed is the tax appeals commission, the banking reviawervene. Any person petitioning the court to intervene shall
board,the credit union reviewsoard, or the savings institutionsservea copy of the petition on each party who appeared before the
review board, the petition shall be served upoth the agency agencyand any additional partiés the judicial review at least 5
whosedecision is sought to be reviewed and the correspondiggysprior to the date set for hearing on the petition.
namedrespondent, as specified under. gay 1.to 4. (2) Every person served with the petition for review as-pro

2. Unless a rehearing is requested und228.49 petitions videdin thissection and who desires to participate in the proceed
for review of contested cases shall be served and filed withiniB@sfor review thereby instituted shall serve upon the petitjoner

(6) Decisionsof the chairperson of the government account
bility board or the chairpersandesignee.

(7) Thosedecisions ofhe department of workforce develop
mentwhich are subject to revigyrior to any judicial reviewby
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within 20 days after service of the petition upon such persongxtendedieadline for filinga petition for judicial review applies only when rehearing

: : e ; is requested under 827.49. Section 227.49 (1) specifies that the petition for rehear
noticeof appearance clearly stating the persqusition with ref ing must be filed, meaning physically delivered to and received by the ageétin

erence to each material allegation in the petitiodto the afirm-  20days of the initial decision. If a petition for rehearing is not filed within the 20~day
ance,vacation or modification of the order decision under timelimit, a rehearing is not properly requested under s. 227.49 and the petitioner

- . snot acquire the benefit of the extended deadline for petitioning for judicial
review. Such notice, other than by the named reSpondent- S w. Currier v Wisconsin Department of Revenue, 2006 WI App2BB Ws. 2d

alsobe served on the named respondent and the attorney genesaf09 N.w2d 520 05-0292

andshall be filed, together with proof of required service thereof A'thgau%h SUb-él) did not g'e?r'ytﬁ.fesmW#g;'&go"emmelnta' ?”?W tr.“USt bed
: S o namedand served as respondent in this case, ice gave clear instructions an
with the clerk of the reviewing court within 10 days after such S&farified any ambiguity in sub. (1), making the petitigseailure to follow thenatice

vice. Service of all subsequent papers or notices in such proceetkasonabland dismissal of the petition for judicial review propatl Star Rent
ing neechemade only upon the pefitioner and such other persgh$=; ¢ v Deparment of fnsportation, 2006 Wi 8292 Ws. 2d 615716
ashave served and filed the notice as provided in this subsectiog\b.(1) (b)does not authorize a circuit cotartiismiss a petition for judicial review
or have been permitted to intervene in said proceeding, as partresuset does not show the nature of the petitioaénterespr state a ground for
sawwi relief under s. 227.57 unless the petitioner has notice of the possibility of dismissal
the.reto’_by order of the reVIe\_ng court. . _anda reasonable opportunity to request leevamend the petition. The claimed
History: 1971 c. 2431975 c. 94.3; 1975 ¢. 4141977 c. 265.75;1977 c. 187 (eficiencymust be raised by motion of the respondent and may not be raised by the
1979c. 9Q 208, 355, 1985 a. 14%.10, 1985 a. 183s.37, 57, Stats. 1985 s. 227.53; ¢ourt sua sponte. JacksarLiRC, 2006 WI App 97293 Ws. 2d 332715 N.W2d
1987a. 27313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985, 2001 a. 38 654, 05-2123
2003a. 33 11§ 2005 a. 2532009 a. 324 o The 30-day limitation period under sub. (1) (a) 2triggered only by s. 227.48
Thecircuit court had no jurisdiction of an appeal fromtineappeals commission serviceof the decision upon the parties, which occurs on the date the desision
whenthe petition for review was served only on the department of revenue and mefiledto the parties, not the various dates of receipt. Once the time limitation is trig
onthe commission within the allowed 30 days. BrachlOR,48 Ws. 2d 184179  gered,strict compliance isequired. \isconsin Power & Light Co..\PSC, 2006 WI
N.W.2d921(1970). App 221,296 Ws. 2d 705725 N.W 2d 423 05-3092
Service on the department of a notice of appeal by ordinary mail, when received

in time andnot promptly objected to was good service. Service on fanstafber i inatit it
of the department was $igfent when in the past that individual had represented hirr?27'54 Stay of proceedlngs. The institution of th@roceed

selfas an agergnd as an attorney for the department. Hamilt@ibHR, 56 Ws.  Ing for review shall not stay enforcement of the agency d(_ECISIOI’l.
2d 673 203 N.w2d 7(1973). Thereviewing court may order a stay upon such terms as it deems
An appeal will not lie from an order denying a petition to reopen an earlier P$ffoper, except as otherwise provided in $86.43 253.06 and
orderwhenno appeal was taken from the order or the order denying rehearing wit IZS 02’ 9
30days. wn of Caledonia WPSC 56 Ws. 2d 720202 N.W2d 912(1973). 3.02(9).
A failure to strictly comply wittthe caption requirements of sub. (1) does not divest_History: 1983 a. 271985 a. 182.39; Stats. 1985 s. 227.58987 a. 51997 a.
a court of jurisdiction if all other jurisdictional requirements are met. EvabisAD, 27, 311 2007 a. 20196, 2009 a. 28
62 Wis. 2d 622215 N.W2d 408(1974).
Whenthe taxpayer failed to serve a copy of his petition for review of a decisi@?7.55 Record on review . Within 30 days after service of
andorder ofthe tax appeals commission upon the department of revenue wnhmtﬁé petition for review upon the agenayr within such further

days,the circuit court had no jurisdiction. Cudah R,66 Ws. 2d 253224 . .
N.\)/lv.2d570(1974). . Yoo 3 time as the court magpllow, the agency shall transmit to the

Theimplied authority of the PSC under various provisions of ch. 196 to insure ti@viewing court the original or a certified copy of the entire record

future supplies of natural gas will remain eEasonably adequate andf&iént as  of the proceedings iwhich the decision under review was made
practicableindicates a legallyecognized interest of the environmental group mem. . . . . o - !
bersliving in the area &écted by the commission order in the future adequathyeaf  INcluding all pleadings, notices, testimgngxhibits, findings,

servicethat is sficient to provide standing if the facts allegadhe petition are true decisionsprders and exceptions, therein; but by stipulatioallof

to challenge the commissianfailure to consider conservation alternatives tgtbe i i i
posedpriority system. Wsconsins Environmental Decade, Inc.RSC69 Ws. 2d partiesto the review proceedlngs the record may be Shormed

1, 230 N.W2d 243(1975). eliminatinganyportion thereof. Any partyther than the agency
A county had standing to challenge the validity of a rule not adopted in conformi§fusingto stipulate to limit the record may be taxmdthe court
with ss. 227.02 through27.025,1983 stats. Dane CountyRHSS,79 Ws. 2d 323 for the additional costs. The record may be typewritten or printed.

255N.W.2d 539(1977). P - ‘
“Parties” under sub. (1) (c), 1975 stats., are those perséimsatively demon The exhibits may be typewritten, photostated or otherwise fepro

stratingactive interest in the proceedings; the PSC must identify partissoigin's dU_C?d,Oﬂ upon motion of any partypr by order of the court, the

EnvironmentaDecade, Inc. WPSC 84 Wis. 2d 504267 N.W2d 609(1978). original exhibits shall accompany the record. The cooaly
Chapter801 is inapplicable to judicial review proceedings. Omerni€NR, 94 i i i it

Wis. 20 309 287 N.W2d 841(Ct. App. 1979). reﬁwrgor per31(|jt sqbsk()alquent corrections or additions to the record
Service on a department rather thara@pecific division within the department wi en eeme esirable.

wassuficient notice under this section. Sunnyvieilage v DOA, 104 Wis. 2d 396 History: 1985 a. 183.41; Stats. 1985 s. 227.55.

311N.W.2d 632(1981). Time provisions under thisection are mandatoryVagner v State Medical
Whenthe petitioners lacked standing to seek review and the intervenors filed afe@miningBoard,181 Ws. 2d 633511 N.W.2d 874(1994).

the time limit in sub. (1), the intervenors could not continue to press their claim. Fox . . ) ) ) )

v. DHSS 112 Ws. 2d 514334 N.W2d 532(1983). 227.56 Additional evidence; trial; motion to dismiss;
Thetest fordetermining whether a party has standing is: 1) whether the agengihending petition. (1) If before the date séor trial, applica

decisiondirectly causes injury to the interestthe petitioner; and 2) whether the . . . f - .
assertednterest is recognized by laMaste Management ofi¢onsin vDNR, 144 tion is made to the circuit court for leave to present additional evi

Wis. 2d 499 424 N.W2d 685(1988). denceon the issues in the case, and it is shown to the satisfaction

Althoughit may not be able to sue the state, a county has standing to bring a petigérthe court that the additional evidence is material and that there
for review because the petition initiates a special proceeding rather than an ac

RichlandCounty v DHSS,146 Ws. 2d 271430 N.W2d 374(Ct. App. 1988). Ere good reasons for failure to present it in the proceedings
_Delivery of a petition to amgency attorney did not meet the requirements fer sebeforethe agencgythe court may order thtiie additional evidence
vice under sub. (1) (a) 1. #isensel vDHSS,179 Ws. 2d 637508 N.w2d 33(Ct.  betaken before the agency upon such terms as the court may deem

App. 1993). ingite findi iai
. - ) roper. The agency magnodify its findings and decision by rea
£ e “-meBprog'i'é’ff,\;“nggreglé%ﬁz& 3{,‘2‘2,”3‘;}2%&‘%9“” v State Medical gonpof the adc?itionél e%en% and sha?ll file with the re\>/iewing
xaminingBoard, s. W, . dl 4 ] 1
In the case of a ch. 227 petition for reviéve petition commences the actiather ~ courtthe additional evidence together with angdified or new
thancontinuing it. As an attorney is not authorized to accept the service of procﬂ?ﬁjings or decision
commencingan action, service on the attorrggneral rather than the agency is insuf . ' . . . -
ficient to commence an action for revievGimenez vState Medical Examining (2) Proceedingsor review ofadministrative agency decisions

Board,229 Wis. 2d 312600 N.W2d 28(Ct. App. 1999)98-1367 asprovided in this chapter may be brought on for trial or hearing

Section227.48 applies only to contested cases. By virtue of the reference t : ) ; f ;
227.48,the 30-day deadline in sub. (1) (a) 2. is inapplicable to noncontested 'ca%ny time UF_’O” not less _than 10 day_s notice _g'Ven, after the expl
Becausghere is no statutory limit for noncontested cases, a 6-month default limit&tion of the time for servicef the notices provided in 827.53
tion applies. Hedrich.\Board of Regents dhe University of Visconsin System, (2)
2001WI App 228,248 Wis. 2d 204635 N.W2d 650 00-2002 . L . e . .
Becausearties to an agency proceeding have the right to participate in judicial (3) Within 20 days after the time specified ir2&.7.53for fil -

review proceedingsinder the first sentence in sub. (1) (d), those parties are not pAvy notices of appearance emy proceedmg for reviewany
of the group referretb as “other interested persons” in the second sentence and th i ; ;
fore are not entitled tpetition for permissive intervention. Under sub. (1) (d) the pet?gs.p.ondenwho has served such notice may ”.“?"e to dlsmlss the
tion to intervene must be served all parties to the judicial review at least 5 daygoetitionas filed upon the ground that such petition, upofaits,
beforethe hearing on the intervention petition. Citizens’ Utility BoarB$C, 2003 doesnot state facts sfi¢ient to show thathe petitioner named
WI App 206,267 Ws. 2d 414671 N.W2d 11, 02-1834 [ : i

"Asa general mattesub. (1) (a) 2. &rds a petitioner 30 days from the datee therein is a person aggrieved by the decision sought to be
vice of the original adverse agency decision to file a petitofudicial review The ~ reviewed. Upon the hearing of such motion the court may grant
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the petitioner leave to amend the petition if the amendment as piteer proceedings, it magnake such interlocutory order as it finds
posedshallhave been served upon all respondents prior to susicessaryto preserve the interests of any party and the public
hearing. If so amended the court may consider and passthgon pendingfurther proceedings or agency action.

Valldltyof the amended petition without further or othawtion (10) Upon such review due We|ght shall be accorded the_expe
to dismiss the same by any respondent. rience,technical competence, and specialized knowledgheof

History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56. ; : ; ;
Sectiont11.36 (3m) (c) [now s.11L.39 (5) (¢)] shows a policygainst opening Fair agencyinvolved, as well as discretionary authority conferred

Employmentproceedings more than one year after the commissioal order; a uponit. The rightof the appellant to challenge the constitutienal
\CA?UV:Sh%"ﬁ notuse |CRh¢29217 o 5'275’%'635238 Sroumvent ghééttpgﬂb)ﬁ%g é& North ity of any acor of its application to the appellant shall not be-fore
eorerEalroac v y s 2 . (CL. App. ) closedor impaired by the fact that the appellant has applied for or

A court may not find facts under sub. (1); the court may only receive evidenc%} . . L
determinewhether to remand to the agency for further fact finding. State Public Intétolds a license, permit or privilege under such act.

venorv. DNR, 171 Ws. 2d 243490 N.w2d 770(Ct. App. 1992). History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 182.41; Stats. 1985
Substantiakvidence is thajuantity and quality of evidence that a reasonable peg 227 .57.

son could accept as adequate to support a conclusioritteVhearsay medical dersub. (6), a finding of fact is supported if reasonable minds could atrive

reportsare admissible as evidence. Properly admitted evidence may not necessarl . )
constitutesubstantial evidence. Uncorroborated written hearsay medical repcﬁlg ame conclusion. ¥gtring v James71 Ws. 2d 462238 N.w2d 695(1976).

alonethat were controverted by in—person testimonyrditi constitute substantial A reviewing court, in dealing with a determination or judgment that an administra

evidenceto support a boarsldecision. Gehin Wisconsin Group Insurance Board, tive agency is alone authorized to make, must judge the propriety of the action solely

2005WI 16,278 Wis. 2d 11, 692 N.W2d 572 03-0226 on grounds invoked by the agency withficient clarity. Stas vMilwaukee County
Becausesub. (3) specifically describes in the last sentence the circumstances u@leil Service Commissiori5 Wis. 2d 465249 N.W2d 764(1977).

whicha court may dismiss an amended petition without a motion from the responyyhena DNR decision under s. 30.12 prohibitestraicture and the riparian owner

dent,the only reasonable construction of sub. (3) is that the court may not dismissdfafnot seek review under s. 227.20 [now 227.57], the trial ¢wdrno jurisdiction

original petitionwithout a timely motion from the respondent asserting that the pef, hear an action by the owner seeking a declaration that structure was a permitted
tion does not allege facts showing that the petitioner is aggrieMeel circuit court Bg under s. 30.13. Kosmatkal@NR, 77 Ws. 2d 558253 N.W2d 887

doesnot have the authority to dismiss the petition sua sponte on the ground that it d ) . . . L .
notallege facts showing that the petitioner was aggrieved. JacksRG; 2006 WI ummaryudgment procedure is not authorized in proceedimigsidicial review
App 97,293 Ws. 2d 332715 N.W2d 654 05-2123 underthis chapter Wis. Environmental Decade RSC,79 Wis. 2d 161255 N.w2d

Hearsay in Administrative Hearings. Malonéyis. Law Sept. 2005. 917.
“Discretion” means a process of reasoning, not decision-making, based on facts

; : in the recordbr reasonably inferred from the record, and a conclusion based cn a log
227.57 Scope of review . (1) The review shall be CondUCtedi | rationale founded on proper legal standards. Reidinggrtemetry Examining

by the court without a jury and shall be confined to the recorghard g1 Ws. 2d 292260 N.w2d 270

exceptthat in cases of alleged irregularitiesprocedure before  an agency determination that an environmental impact statement was adequately
the agencytestimony thereon may be taken in twairt and, if preparedis reviewed under s. 227.20 [s. 227.57].istinsins Environmental
leave is granted to take such testimasgpositions and written Decalt_ieflfnc v P_SEBS \Mts. 2td 6{;2298 NHV\ézzd? 205(Ct. App. 10?;1;3)i o
; ; ; ; ief from a judgment entered in a ch. review may ngraeted under s.
mter_roga_tones ma.y be taken pI’IOI‘_ to the date set for heanngSSg%?_ Charter Manufacturing Co. Milwaukee River Restoration Council, Inc.
providedin ch.804 if proper cause is shown therefor . 102Wis. 2d 521307 N.W2d 322(Ct. App. 1981).

(2) Unlessthe court finds a ground for setting asidedify- A party cannot recover attorneyees against thetate under sub. (9). An adminis
ing, remanding or ordering agency action or ancillary relief undisgtivejudgeshould have been disqualified due to a compelling appearance of impro

a specified provision ofhis section, it shall §fm the agencys K;}ﬁ%ef‘iﬁrmg \évdEZ%;gf ’\\I/vvsv.zgdagfgggg)N.WZd 213(Ct. App. 1982).
action. ' : X .

i . The commissiors change of accounting treatment for recovery of utility expendi
(3) Thecourt shall separately treat disputed issuemgehcy tures was arbitrary and capriciousisésnsin Public Service Corp. RSC,109 Wis.
procedurejnterpretations of landeterminations ofact or policy ~2d256 325 N.w2d 867(1982).

within the agencys’ exercise of delegated discretion Sub.(7) grants the trial court broad authorityréanand a matter to an agency for
: furtheraction when no hearing has been held and no particular result is compelled as

(4) Thecourt shall remanthe case to the agency for furthei matter of law R. W Docks & Slips vDNR, 145 Ws. 2d 854429 N.W2d 86(Ct.
actionif it finds that either the fairness of the proceedings or tlagp. 1988).
correctnessf the action has been impaired bsnaterial error in Onreview there are three levels of deference that may be given to an administra

procedureor a failure to follow prescribed procedure tive agencys conclusions of law and statutory interpretations, depending on the
i gency’sexperience, technical competence, and knowledge in regard to the question

. . !
) (5) The court shalket aside or m0d|_fy the agency action if ibresentedgreat weight, due weight, and devo. Kelley Companyinc. v Mar-
finds that theagency has erroneously interpreted a provision gfard:,172 Ws. 2d 234493 N.w2d 68(1992).
law and a correct interpretation Compels a particu|ar action, or jftatuteenabling rule promulgation are strictly construed to preclude the exercise

i power not expressly grantedhether an agency exceeded its authority in pro
shallremand the case to the agency for further action under a %)uﬁgatinga rule is reviewed de novo by a reviewraurt. State Public Intervenor

rectinterpretation of the provision of law v. DNR, 177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993).
(6) If the agency action depends on any fact found by the Agencyjurisdiction is a legal issue reviewed de novo by a reviewing court. An
agencyin a contested case proceeding, the court shall not-subatgncy'sdecision on the scope of its own power is not binding on the court. Loomis

tuteits judgment for that of the agency as to the weight of the e "é@?consm Personnel Commissid9 Ws. 2d 25505 N.W2d 462(Ct. App.
dence_on any d'SpUted fmdmg of fact. The court shall, howevet;é)efaultjudgment is incompatible with the scope of review of a ch. 227 proceeding.
setaside agency action or remand the case to the agency if it fimegner v State Medical Examining Boart1 Ws. 2d 633511 N.W.2d 874(1994).

thatthe agency action depends on any finding of fact thatds A circuit judge has inherent authority to order briefs in a case under this section and

supportedoy substantial evidence in the record. to dismiss the action if a party fails to file a brief as ordered. LERC, 202 Ws.

: . . 24558 550 N.W2d 534(Ct. App. 1996)95-0797
(7) If the agency action depends on facts determined WlthougDe novo review of an administrative decision is appropriate only if the issue is one

a hearing, the court shall set aside, modify or order agency acti®frst impression or the agensyposition has been so inconsistent as to be of no
if the facts compel a particular action as a matter afdait may guidance.An agency need not have considered identical or even substantially similar

i i i factsbefore,only the particular statutory scheme. ITW DeltatiRC, 226 Wis. 2d
remandthe case to the agency for furtlexamination and action 11, 593 N.W2d 908(Ct App. 1999)98-2912

within the agency responsibility Emphasizinghe uniqueness of certain facts presented to an administrative agency
(8) Thecourt shall reverse or remand the case to the agencyoifsnot assure de novo review of the agesidgcision. The test is not whether the

it finds that the agency/exercise of discretion is outside the rangggencyhas ruled on the p(rjec?S?vtOf. even SUbt-?ta?@”’{"at" tfaC‘S- Ehe key ;\j t{‘ﬁ
. . R . . agency’sexperlence In administering a particular statutory scheme. attila v
of discretion delegated to the agency by lsnnconsistent with EmployeeTrust Funds Board, 2001 WI App 7843 Ws. 2d 90 626 N.W2d 33

anagency rule, an fifially stated agency policy @ prior agency 00-0759

practice,if deviation therefrom isot explained to the satisfaction Thecourts will not defer to an agency interpretation tiegctly contravenes the
of the court by the agency; or is otherwise in violation of a cons@ﬁfﬁgga rule. fott v. DHFS, 2001 Whpp 68,242 Ws. 2d 397626 N.W2d 4§
_tU“O”alor statutory provision; but the court shall not Sb_letltUte ITSThe test under sub. (6) is whethéaking into account all of the evidence in the
judgmentfor that of the agency on an issue of discretion. record reasonable minds could arrive at the same conclusion as the.ageedind

(9) Thecourts decision shall provide whatever relief is apprd]9sof an administrative a)gencyldo_ not need (o reflepteponderance of the evi
B . > e enceas long ashe agency conclusions are reasonable. If the factual findings o
priateirrespective of the original form of the petition. If the COURe agministrative body are reasonable, they will be upheld. Kitt@wD, 2002

setsaside agency action or remands the case to the agency forvirs4, 252 Ws. 2d 561644 N.W2d 649 00-3562
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Ordinarily a reviewing court will not consider issues beyond those properly raispdentof safety and professional services or findings and orders of
beforethe administrative agencgnd a failure to raise an issue generally constitut ; . feai F e et
awaiver of the right to raise the issue. Howette ruleis one of administration, and %he labor a,nd mdUStry reylew Comm|SS'9n,Wh'Ch is instituted
the reviewing court has the power to decide issues that wenaiset! before the takenand is not calledbr trial or hearing within 6 months after the
agency if all the necessary facts are of record and theisauegal one of great proceedingr action is instituted, and the trial or hearing of which

importance. Bunker vLIRC, 2002 Wi App 216, 257 ! 2d. 255650 N-W2d 864 s ot continued by stipulation of the parties or by order of the

An agencys interpretation of its own rules is controlling unless it is plantp ~ courtfor causeshown, shall on the application of either party on

neousor inconsistent with the language of the rule. Agency interpretations ofti days’ writtennotice to the other be certified and transmitted for
rules generally receive only one level of deference from appellate courts, called ei

T R . . . .
controllingweight or great weightDespite the dference in terminologythe defer neal to the C”_'CU” court of the C_OuntY_ (_)f the reS|dencprm_0|paI
encegiven is similar to the great weight standard applied to statutory interpretatioptace of business of the plaifitifr petitioner where theactionor
Both turn on whethethe agency interpretation is reasonable and consistent with “‘ﬁroceedingshall be given preference. Unless written objection is

Wi )

meaningor purpose of the regulation or statute. Baafkigconsin DNR, 2006 . o . T .
App 2259?29‘)7 sz. 2d 232724gN‘W2d 638 05-0668 filed within the 5—-day periodhe order certifying and transmitting

‘ Controllingweiglht d%ference ig SLmilartéJ gcrjeat weight dhmnce, despitifthe the proceedingshall be entered without hearing. The plaimtf
‘erencein terminology because both standards turn on wl r_agency inter iti vl

pretationis reasonable and consistent with the meaning or purpose of the regulapo?utltlonerSha” pay to the clerk of the circuit court of Dane County
or statute. Controlling weight describes a levetieference given to an agersy’ @ fee of $2 for transmitting the record.

interpretationand application of administrative rules and regulations, vgriat History: 1977 c. 291983 a. 2191985 a. 183.47, Stats. 1985 s. 227.58995
weightdeference describes a level of deference given to an agémieypretation a. 27ss.6238 9116 (5) 9130 (4) 1997 a. 32011 a. 32

andapplication of a statute. DaimlerChrysletiRC, 2007 WI 15299 Wis. 2d 1

727N.W.2d 311, 05-0544 T . . )
Due process does not disqualify an agencg decision—-maker merely because of.227'60 Jurisdiction  of state courts to determine valid

familiarity with the facts of thease. Hortonville Dist.\Hortonville Ed. Asso426 ity Of laws when attacked in federal court and to stay
U.S.482(1976). enforcement.  Whenever a suit praying for an interlocutory

If a court dirms an agency decision under sub. (2), an unsuccessful claimant m i i iatri
notbring a claim to federal court.o¥ng v Michigan Wsconsin Pipe Line C&69 #junction shall have been begun in a federal district court to

F. Supp. 741(1983). restrain any departmentpoard, commission or faer from
The Standards of Review for Agency Interpretation of Statutes iseatisin. enforcingor administering any statute or administrative order of
Massa. 83 MLR 597 (2000). this state or to set aside or enjoin the suit or administrative prder

The scope of judicial review in Mtonsin. Hewitt, 1973 WLR 554.

The standard of review of administrative rules iisdnsin. 1982 WLR 691. thedepartment, board' commission dncufr, or the attorney gen

eral,may bring a suit to enforce the statute or order in the circuit

227.58 Appeals. Any party including theagencymay secure court of Dane County at any time before the hearing on the
areview of the final judgment dhe circuit court by appeal to the@pplicationfor an interlocutory injunction in the suit in the federal
courtof appeals within the time period specified i883.04 (1) court. Jurisdiction is hereby conferred upon the circuit court of

History: 1977 c. 18%.134 1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58. DaneCounty and on the court of appeals,appeal, to entertain
g Jté?icialfggugcilstote, 12_83:Tfflis stectic%n_ iz amerldfed by rfpealinfg th%ﬁ appedhe suit with thepowers granted in this section. The circuit court

eaaqlineo aysirom notice of entry of judgment Tor greater uniformitan H H
appealmust be initiated within the time specified in s. 808.04 (1), stats. s€bt®n shall,when the suit is broughjjra_nt a Stay. of proceedmgs by any
is further amended to eliminate the superfluous provision that the appeal is takegliatedepartment, board, commission ofiadr under the statute
?n%ngggn?rB ?|f fgiers?v” appeals. Civil appeal procedures are governed by chs. §9%rderpending the determination of the suit in the courts of the
. | - - i . .

The court of appeals had no povteremand a case under 806.07 (1) (b) or (h),Sta.te' Thg circuit court of Dane Coun.ty upon the bringing Of.the
ch. 227 cannot be supplemented by statutory remedies pertaining to civil proced@iéit therein shallat once cause a notice thereof, together with a
Chicago& North Western Railroad.WLIRC, 91 Wis. 2d 462283 N.W2d 603(Ct.  copy of the stay order by it granted, to be sent to the fedistaict
App- 1979). courtin which the action was originally beguAn appeal shall
227.59 Certification of certain cases from the circuit ~ D€ taken within the time period specified ing8.04 (2) The

court of Dane County to other circuits.  Any action or pre a%pszlsh?;?tca ?Qﬁgsgfﬁﬁggfg 162 49 Stats. 1985 <. 22760

B : i I istory: . 187 . . .49 . . .60.
ceedlr!gfqr the review of any order of an admlnIStr.atIVé(m(r’ Judicial Council Note, 1983:This section is amended to replace the appeal dead
commission,department or other administrative tribunal of thene of 10 days after termination of the suit by the time provisiorss 808.04 (2),
staterequired by law to be institutea or taken to the circuit court for greater uniformity Section 808.04 (2) provides that an appeal must be initiated
of Dane County except an action or appeal for the review of in 15 days of entry of judgment or order appedleth. The provision requiring

ferentialcourt treatment is harmonized and standardized with similar provisions
orderof the department of workforce developmenthe depast in the statutes. [Bill 151-S]
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