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Chairman Jagler and Assembly Housing and Real Estate Committee Members,

Thank you for holding a Public Hearing on AB 65 related to real estate disclosure reports.

This bill was drafted in consultation with the Wisconsin Realtors Association and makes necessary
modifications to the real estate disclosure reports. These changes will provide clarity to both buyers
and sellers and ensure more transparency throughout the process.

I am honored to have worked with Senator Ballweg on this legislation.
AB 65 addresses four main updates to the Real Estate Disclosure Reports (Wis. Stat. Ch. 709):

1. Issue I: State statutes are inconsistent as related to the return of earnest money to the buyer in
cases where the buyer has the right to rescind the offer. This issue is remedied and the statutes
are made consistent in Section 1 of the bill.

2. Issue 2: Currently, when completing the condition report some sellers simply “X” out the
entire report section. This is problematic as it does not answer the questions posed to the seller
and does not provide the buyer with complete information. The bill clarifies in section 2 that a
seller must complete all the fields in the condition report otherwise the report will be
considered incomplete.

3. Issue 3: Currently sellers are confused about whether or not they have to disclose public
rights-of-way on the disclosure report. Sections 3 and 6 clarify that the question applies only to
private rights-of-way.

4. Issue 4: Federal law imposes a withholding tax on foreign sellers when they sell real property
under the Foreign Investment in Real Property Tax Act of 1980 (FIRPTA). People buying U.S.
real estate from foreign seliers are required to withhold 15% of the amount realized to ensure
IRS taxation of the gains realized on the sale. The buyer is the responsible party and may be
held liable for the tax if the buyer fails to withhold the proper amount if the seller is a *“foreign
person” as defined in FIRPTA. The bill adds a question to the condition report that a seller
must disclose if they are a “foreign person” for purposes of federal taxation. This is an
important designation for federal tax purposes.

Thank you for your time and I am available to answer any questions you may have.
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Good morning, members of the committee. Thank you for hearing this important piece of
legislation.

Real Estate Condition Reports are an essential part of a real estate transaction to ensure fairness
between the buyer and seller as well as transparency about the property being exchanged. This
bill makes several technical changes to the Real Estate Condition Report to provide additional
clarity on how these reports should be filled out.

The first change is to correct an issue in statute regarding the ability of a buyer to receive their
earnest money after they exercise their right to rescind their offer. Under Wis. State § 709.05, a
buyer automatically gets their earnest money back if they rescind their offer as long as certain
conditions are met. Yet, under Wis. Stat. § 709.02(1), a buyer can also rescind their offer under
certain conditions, but they do not have the right to automatically receive their money back.
This bill will rectify the inconsistency between these two statutory sections by clarifying that the
buyer will receive their earnest money if they have the right to rescind their offer.

The second change addresses the practice of some sellers to take shortcuts by putting an “X”
through a report or striking lines through “N/A” responses, instead of answering each question.
This can create uncertainty between a buyer and a seller, so the bill specifies that a report is
considered complete only if all specific questions are answered.

Third, the bill provides clarity that a seller only has to disclose private right-of-ways. This is
necessary since it is unclear if a seller must disclose a public right-of-way, even though the
question is only intended to address private rights-of-ways.

Lastly, the bill adds a disclosure for the purposes of the Foreign Investment in Real Property Tax
Act of 1980 (FIRPTA) to determine if the seller is a foreign person for tax purposes. Under this
federal law, if someone buys real estate in the United States from a foreign seller, they are
required to withhold 15 percent of the gains realized on the sale for taxes. If the seller is a
foreign person, but the buyer did not withhold this amount, then the buyer can be held liable by
the IRS for this tax. Section 4 of this legislation adds a question to help comply with FIRPTA by
asking if the seller is a foreign person, as defined under FIRPTA.

These technical changes and clarifications will help provide additional direction to sellers filling
out their Real Estate Condition Reports and additional transparency in real estate transactions.

Thank you for your time. I am happy to answer any questions you may have.

Capitol Office: P.O. Box 7882 . Madison, Wl 53707-7882 . (608) 266-0751 . Toll-Free: (800) 991-5541
Fax: (608) 282-3554 . Sen.Ballweg@legis.wisconsin.gov
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To: Assembly Committee on Housing and Real Estate

From: Cori Lamont, Senior Director of Legal and Public Affairs
Tom Larson, Senior Vice President of Legal and Public Affairs

Date: March 18, 2021

RE: AB 65/SB 73 — Real Estate Disclosure Report (Wis. Stat. Ch. 709)

Two sessions ago, the legislature passed 2017 Wisconsin Act 338, which in part provided a
more user-friendly report for a seller to complete when selling residential or vacant land. Since
the implementation on July 1, 2018 of the revised Real Estate Condition Report and Vacant
Land Disclosure Report reports, the WRA has discovered the need to correct one statutory
inconsistency, clarify a practice issue, address one minor technical modification to a question for
clarification, and to add a new disclosure.

1. Inconsistency in the statute
Two different sections of Wisconsin Statute Chapter 709 provide a buyer a two-business
day right to rescind the offer or option in writing but provide inconsistent results as to the
return of the buyer’s earnest money when the buyer exercises those rights.

For instance, Wis. Stat. § 709.05 permits a buyer to automatically get their earnest money
back if the buyer exercises their rescission rights when a) the buyer receives a report after
the submission of an offer or option if a defect as defined in the report is disclosed, b) the
buyer receives an incomplete report or inaccurate assertion that an item is not applicable, or
c) the buyer receives an amended report disclosing a defect that was not previously
disclosed.

Interestingly, Wis. Stat. § 709.02(1) also affords the buyer a two-business day right to
rescind in writing if the buyer does not receive the report within 10 days after acceptance of
the offer or option but does not provide the buyer the right to automatically receive the
earnest money back after exercising these rights.

As aresult, the two sections of the statute are inconsistent creating confusion for the parties.

AB 65 amends Wis. Stat. § 709.02(1) to authorize the buyer to receive their earnest money
back if the buyer has the right to rescind the offer, creating consistency between Wis. Stat. §
709.05 and Wis. Stat. § 709.02(1).

2. Clarify practice issue
Some sellers provide an “X” through the entire report or strike a line through all “N/A”
responses, rather than answering the specific questions. This practice creates ambiguity as
to whether the seller has provided the buyer a completed report.

AB 65 clarifies if the seller provides a report with strikethroughs or unanswered questions
that the form is incomplete, the buyer then has certain statutory direction in Wis. Stat. §
709.05(1) as to their rescission rights.



3. Technical modification
When sellers are completing the current report, sellers are unsure as to whéther they are
required to disclose public rights-of-ways. However, the question was mtended to ask the
seller about private rights-of-ways impacting the land.

AB 65 modifies the items in the land use disclosure to the reports to specify the disciosure
applies to private, not public rights-of-ways.

4. New disclosure
Federal law imposes a withholding tax on foreign sellers when they seli real property, and
requires buyers involved in such transactions to potentially be responsible for the tax.

The sale of a United States real property interest by a foreign seller is subject to income tax
withholding under the Foreign Investment in Real Property Tax Act of 1980 (FIRPTA).
FIRPTA authorized the United States to tax “foreign people” selling United States real
property interests. A "foreign person" is defined in FIRPTA as a nonresident alien individual,
foreign corporation, foreign partnership, foreign trust, or foreign estate. It does not include a
resident alien individual. U.S. green card holders, U.S. citizens and non-citizens who fulfili
the requirement of the substantial presence test are not subject to FIRPTA.

People buying United States real estate interests from foreign sellers, certain purchasers’
agents, and settlement officers are required to withhold 15 percent of the amount realized to
ensure Internal Revenue Service (IRS) taxation of the gains realized on the sale. Under
FIRPTA, the buyer is the withholding agent. The buyer must find out if the seller is a foreign
person. If the seller is a foreign person and the buyer fails to withhold, the bUyer may be
held liable for the tax.

Although at this time, these transactions are infrequent due to the s;gmflcan{ consequences
for buyers failing to comply with FIRPTA, the state approved offers to purchése including
the WB-11 Residential Offer to Purchase required for use by Wisconsin rea! estate licensees
includes a FIRPTA provision on lines 513-542.

AB 65 adds FIRPTA as a disclosure to the reports to help in determining if the selleris a
foreign person for tax purposes.

The WRA respectfully requests your support for AB 65.




To: Members of the Assembly Committee on Housing and Real Estate
From: Tim Roehl
Date: March 18, 2021

RE: AB 65 - Disclosures

Chairman Jagler and committee members, thank you for having this hearing today and
permitting me the opportunity to provide written testimony in support of AB 65 relating to real
estate disclosure reports.

I would like to speak specifically to the importance of Section 1 of AB 65.

Currently, the statute permits a buyer who receives an incomplete report or a report that
contains an inaccurate assertion within 2 business days after receipt of that report the right to
rescind in writing the offer and automatically get their earnest money back. This statutory
certainty as to what happens in this circumstance is invaluable for the parties in a real estate
transaction.

However, in Wis. Stat. § 709.02(1) when a buyer does not receive a report within 10 days of
acceptance of an offer and the buyer has a right to rescind the offer within 2 business days after
the end of the 10-day period, the buyer does not statutorily have the right to automatically
receive the earnest money back.

Since the buyer has already utilized their statutory right to rescind, the last thing a buyer should
have to do is hire an attorney to argue the earnest money is to be automatically returned to the
buyer. This statutory inconsistency creates frustration for the parties and the real estate firms.

Amending the statute to authorize the buyer to receive the earnest money back if the buyer has
the statutory right to rescind the offer, will ease the frustration, confusion and reduce conflict
regarding the return of earnest money.

Thank you for your consideration on this matter as | urge for your vote of support of the
legislation.

Tim Roehl

Realtor

9533 Wild Prairie Trail
Verona, W1 53593



To: Members of the Assembly Committee on Housing and Real Estate

From: Tom Weber
Date: March 18, 2021
RE: AB 65 — Disclosures

Chairman Jagler, thank you for having this hearing today and permitting me the opportunity to
provide written testimony in support of AB 65 relating to real estate disclosure reports.

As a member of the DSPS Forms Advisory Committee, | have spent a lot of time learning the
details of Foreign Investment in Real Property Act of 1980 (FIRPTA) and assisted in its recent
inclusion in the State of Wisconsin approved Offer to Purchase forms (WB forms).

In sections 4 and 7, AB 65 adds the Foreign Investment in Real Property Act of 1980 (FIRPTA)
as a disclosure to both the Real Estate Condition Report (RECR) and Vacant Land Disclosure
Report (VLDR) reports. This new disclosure allows the seller to inform the buyer earlier rather
than later of the seller’s status as a foreign person or foreign entity under the IRS code.

The WB-11 Residential Offer to Purchase and WB-14 Condominium Offer to Purchase forms
required for use by Wisconsin real estate licensees includes a FIRPTA provision. While this is
helpful, if a seller discloses prior to an offer being drafted, that they are a foreign person or
foreign entity, as defined by the IRS Code, in the RECR and VLDR, it will allow the parties the
maximum amount of time to consult with their attorneys and/or tax advisors and fully
understand the procedures and expectations well in advance of the closing day.

So, these changes via AB 65 will make for a smoother and less stressful closing for all of the
parties, in those transactions that are subject to FIRPTA withholdings.

Thank you for your time today.

A

Tom Weber

First Weber, Inc.
East Madison/Cambridge Office, Broker/Manager



AXLEY Robert C. Procter
rprocter@axley.com
ATTO F\)N EYS (608) 283-6762 Direct

(608) 692-8270 Mobile

RE: ASSEMBLY BILL 65
TO: Housing Committee
FROM: Robert C. Procter, Esq.
DATE: March 17, 2021

Dear Chair Jagler and Committee Members:

Thank you for the opportunity to provide these written comments in support of
Assembly Bill 65. | have been an attorney in the state of Wisconsin for over 20 years, and |
focus my practice on real estate.

The revisions to the Real Estate Condition Report (RECR) and Vacant Land Disclosure
Report (VLDR) will provide common sense changes to allow Wisconsin citizens to complete
a RECR or VLDR without incurring the cost of hiring an attorney. Most single family real
estate transactions in Wisconsin do not involve an attorney. Most sellers will use a licensed
real estate broker to assist with the listing and sale of their houses; however, a licensed real
estate broker is not allowed to provide legal advice on how to complete a RECR or VLDR.
This makes it very important that average people can understand how an RECR or VLDR
should be filled out.

Many sellers that complete an RECR or VLDR do not know how to fill out the form
when they have not lived in the home recently. We have seen a custom and practice develop
where such sellers will cross out the entire form or leave questions unanswered. The sellers
will often write an explanation that they have not lived in the home.

As an attorney, | know that when someone crosses out the form or fails to complete
it simply because they have not lived in the property, the form is incomplete and that the
buyer has the right to rescind the accepted offer to purchase; however, a buyer may not
know that the form is incomplete. Since the right to rescind is a very short period of time (2
business days), the buyer often will lose this right by failing to act.

| have had people contact me, and then realize that the time period to object to the
failure to complete the RECR or VLDR has already passed. The proposed revision in Assembly
Bill 65 is a very simple, common sense solution to this problem.
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