LLEAH VUKMIR

STATE SENATOR

Senate Committee on Elections and Local Government
Testimony on Senate Bill 294
October 13, 2015

Thank you, Representative Bernier, Senator LeMahieu and committee members, for
holding this public hearing on Senate Bill 294.

When the Government Accountability Board was created in 2007, it was a well-intentioned
bipartisan policy initiative with the goal of creating a nonpartisan regulatory agency that
would administer and enforce Wisconsin election laws. Unfortunately, eight years later, the
GAB has proven to be a failure. As an elected official when you see an aspect of government
that wanders from its true intent, and lacks effectiveness and integrity, you confront and
correct the problem. This is exactly what my colleagues and I have done. I'm here today to
discuss an improved plan for elections oversight, one with logical board composition,
accompanied with the proper amount of checks and balances.

Concentrating power into one individual has led to an absence of staff oversight,
investigations with an unlimited budget that turned into partisan witch-hunts, and serious
lapses in the monitoring of our elections. The GAB failed to complete many of its statutorily
mandated tasks, and the retired judges appointed to supervise the GAB’s activities were
inattentive at best. Wisconsinites deserve to have an effective agency overseeing one of
their most important constitutional rights, and it is our job to ensure this occurs.

Under the new system, there will be two commissions created in place of the current
Government Accountability Board, with six members serving on each board. Democrats
and Republicans will have an equal number of appointments on each commission. Let me
reiterate, equal representation. Such fairness will guarantee a balanced, transparent and
objective board. The Elections Commission will have four citizen members, appointed by
legislative leaders and the Governor will appoint two former clerks from a list submitted by
both parties, with a requirement to choose one clerk from each nominating party. The
Ethics Commission will have six citizen members appointed in the same fashion. Each
commission will have an administrator, selected by the members of the board and subject
to Senate confirmation. They will serve four-year terms. With two equal administrators, the
position of executive director is eliminated.

There are a considerable amount of examples as to why these improvements need to be
made, simply look at the failures the audit uncovered. For instance, the board is statutorily
required to regularly audit the voter rolls to remove any felons. The GAB neglected to
conduct this review between February 2010 and April 2014, a span of 16 elections. The
GAB is also required to audit electronic voting equipment. They failed to do so for the 2008,
2010, and 2012 general elections. Following the completion of the audits in October 2013,

LAB noted that staff did not follow proper procedure in doing so. The board regularly failed
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to promulgate rules as statutorily required....Again, the board responsible for
administering Wisconsin’s elections blatantly disregarded state statutes.

Mistakes and inconsistencies by the GAB have unquestionably compromised the integrity
of the election process in Wisconsin year after year. I am unfortunately going to provide
you with very specific examples surrounding the issues plaguing the agency.

In February of 2010, the GAB failed to mail postcards to inactive voters within 90 days of
the November, 2010 election as required. A problem we will continue to see from the
agency.

In May of 2011, the GAB ruled that the recall for Senator Dave Hansen would be held on
July nineteenth, while the recall for Senator Rob Cowles was held on August ninth, despite
both Senators representing parts of Oconto and Brown counties, thereby putting
unnecessary burdens on county clerks, requiring them to administer two separate
elections.

In September of 2011, the GAB ruled that stickers could be affixed to student IDs in an
effort to meet voter ID requirements. This ruling permitted universities to attach stickers
with an issuance date, expiration date, and signature, making them a legal form of voter ID
in Wisconsin. Approximately one month later, the GAB reversed the ruling. Honestly.

In September of 2011, the GAB ruled that individual recall petitions with just one person’s
name on it could be filed. Arguably, this could allow third parties to fill out the forms in
advance and only require the recipient to sign and send it in. In October of 2011, they
reversed this ruling. Do you see a pattern here?

In continued pursuit of unrelenting ludicrousness, in December of 2011 the GAB ruled that
“Mickey Mouse” is a valid signature on recall petitions if it is accompanied by a Wisconsin
address. Mickey Mouse. From Disney World. A valid voter in the eyes of the Government
Accountability Board.

In May of 2012, a complaint was filed with the GAB that the AFL-CIO violated rules by
sending mail outside of membership. The allegations were not investigated. In September
of that same year, an AFL-CIO report showed they paid the Center for Media and
Democracy for lobbying. Never mind that CMD is not registered to lobby in Wisconsin. By
now, this should come as a shock, the GAB again neglected to investigate.

In November of 2012, the Federal Elections Commission (FEC) fined the Professional Fire
Fighters of Wisconsin and eleven of its former members for knowingly and willfully
violating campaign regulations and laws. The GAB did not investigate any state law
violations.

In December of 2012, GAB staff admitted to having involvement in the John Doe II
investigation since August of that same year, but failed to inform the GAB Board.
Interesting that they were willing to participate in that investigation, but not the two prior.



In February of 2013, the GAB failed to mail postcards to inactive voters prior to the April
2013 election. Again. This seems to be a constant problem for the GAB, despite their
director testifying repeatedly in committee hearings and stating the contrary.

In May of 2014, the GAB staff admitted that they had not conducted post-election reviews
to determine if individuals with ongoing felony sentences may have voted for the 16
elections held from February 2010 through April 2014. Finally, in July of 2014, the staff
stated that these reviews had been completed.

In September of 2014, six administrative rules that were statutorily required in 2006 to be
promulgated had not yet been promulgated. Staff indicates that they were occupied with
other tasks.

In December of 2014, the audit of the GAB revealed that the GAB did not complete audits of
the electronic voting equipment used in the November 2008, November 2010, November,
2012 elections until October 2013, as statutorily required. This audit revealed that from
2010-2013, staff did not assess penalties for statutory violations relating to late campaign
finance reports for 655 of 674 late reports. Of the 19 penalties that were assessed, the
amounts assessed were inconsistent with GAB’s penalty schedule.

[ realize that this must seem like a very long list of issues, this is because it is. Candidly, the
only thing the GAB has been consistent about is being inconsistent.

For anyone who mistakenly believes that this proposed legislation is solely a response from
Republicans attempting to settle a political vendetta following the John Doe investigations,
please re-read the list of issues just recited.

That said, I must at least briefly mention the inane carelessness in which the GAB-led
investigations were conducted. The agency surpassed its statutory authority and avoided
its statutory obligations by pursuing and funding largescale criminal investigations,
regardless of merit, plausibility or constitutionality. In their infinite wisdom, the staff of the
GAB willfully inserted themselves into ongoing investigations, hatching a plan targeting
specific individuals, a clear abuse of their power. The injudicious behavior of the staff and
board is detestable. Fortunately, we as elected officials have the ability to rectify the
situation and put into place a system we can have confidence in.

Some concerns have been expressed regarding the implementation of the new
commissions and the timing pertaining to upcoming elections. Rest assured, the timing is
well thought out. The bill is not implemented until June 30, 2016. This gives the current
board the ability to administer the spring elections while handling ballot access for
November 2016. Additionally, the bill allows for new commissioners and administrators to
be appointed prior to the implementation date, so that they can work with current
members to ensure a smooth transition.



The problems plaguing the GAB must be addressed. I am thrilled to have a plan moving
forward to protect the integrity of our election process. The voters of Wisconsin should be
confident in our election oversight and we owe it to them to put the best system into place.
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Chairperson LeMahieu, Chairperson Bernier and Committee Members:

The Government Accountability Board has not met to discuss taking a position on this
legislation. I am appearing here in my capacity as the Director and General Counsel for
the Board. In that capacity I am speaking in opposition to the proposed legislation to
eliminate the Government Accountability Board and replace it with two separate
Commissions overseen by Commissioners selected on a partisan basis.

~ In addition to articulating the reasons why I believe this legislation is bad policy for the
citizens of Wisconsin, I have attached a list of technical issues the agency staff has
identified. The list contains sufficient annotations to enable the drafter to correct these
errors if that is the directive of the Committees.

This legislation is about one thing — exerting political control over the independent
executive branch agency charged with administering and enforcing campaign finance,
election, ethics and lobbying laws. The reasons given for doing away with the G.A.B. are
based on inaccurate, incomplete and, in many cases, completely false assertions by the
proponents of this legislation. This legislation appears to be rooted in the unfounded
belief that non-partisan judges base their decisions on hidden political agendas and not on
an objective analysis of the law’s application to specific facts.

The bill’s authors say they want to bring transparency and accountability to the new
Commissions, but this bill will not do that. The only real change is to add partisan labels
to the Commissioners. The bill does nothing to lift the veil of secrecy imposed on the
current practices of the Government Accountability Board’s advice, compliance and
enforcement work.



The timing of the legislation is all wrong as we embark on a presidential election year
similar to the 2000 election cycle and implement the voter identification law. An evenly-
balanced Commission of partisans is likely going to ensure gridlock on crucial
administrative and enforcement issues during the 2016 election cycle and for years to
come.

On a substantive note, the proposed legislation is premised on the mistaken assumption
that the investigative and advice functions of the two Commissions are identical. In fact
the advice given to election officials and the enforcement actions taken with respect to
elections differ markedly from the advisory and compliance functions exercised with
respect to campaign finance, ethics and lobbying.

Legislative Control

This bill would give the Legislature more control over the executive branch’s
administrative and compliance functions for campaign finance, elections, ethics and
lobbying than it has over any other executive branch agency. Legislative leadership
already has statutory authority to provide advice and direction to the Government
Accountability Board. Current law requires the Joint Committee on Legislative
Organization to be advisory to the Government Accountability Board on all matters
related to the operations of the Board, yet legislators have never exercised this power.

Instead, legislators have engaged in a continuing series of exaggerated and unfounded
critiques of the Board in the media. These “horror stories” range from the agency’s
handling of recall petitions to gross mischaracterizations of the findings of the Legislative
Audit Bureau. They wrongly accuse the staff of being out of control, rogue and overtly
partisan — based purely on a belief that professional employees are somehow incapable of
making non-partisan, unbiased decisions and recommendations. They claim Board
Members are being led around by staff and lack the required subject matter expertise to
make informed decisions.

These are the assumptions of a perspective in which all actions and decisions are filtered
through a partisan lens, rather than the reality of a professional staff that comes to work
every day committed to doing their jobs. Iknow for a fact, based on feedback from
legislators, your staffs and your campaign representatives, our customer service,
responsiveness, and commitment to continuous improvement is second to no other state
agency.

For more than eight years, staff reports and the Board’s deliberations and actions on
elections, administrative rulemaking -- and most notably the 2011/2012 recalls and
recounts -- have been public. Much of it has been captured on Wisconsin Eye and is fully
available for the public to see and judge for itself.



Simply put, the alleged actions cited in support of this legislation have been
sensationalized. They lack merit and credibility. I have been patient and restrained in
responding to personal attacks; it is time to focus on what is best for Wisconsin citizens
and voters.

Lack of Transparency and Accountability

Allegations of a lack of transparency and accountability by the agency persist despite the
visual record of Board activity on Wisconsin Eye. This new legislation does not open up
staff analysis or Commission action on requests for advice, compliance efforts or
enforcement decisions. The same requirements for confidentiality concerning requests
for advice under current law remain in the proposed legislation. The deliberations and
discussion of the Commissions concerning investigations remain hidden behind the same
statutory restrictions applicable to the Government Accountability Board. The same
criminal penalties are in place if Commission staff or Commissioners disclose
investigative activity except as permitted by law.

The only additional information the public gets is the knowledge that three of the
Commissioners have Democratic affiliations and three have Republican ties.
Transparency will extend only to the partisan appointees of the Commissions and not to
the public at large. Candidates and public officials may be spared the public
embarrassment resulting from allegations of wrongdoing, regardless of their merit, but
the political insiders will be privy to that confidential information.

The Legislature gave the G.A.B. a specific directive to investigate potential violations of
campaign finance laws. In the most controversial of its investigations, the Board
unanimously found that the evidence presented to it warranted investigating whether any
laws were broken, a decision it never takes lightly. It was based on the law as it had
existed and had been enforced for decades. All of that discussion was in closed session
and would still be under this bill.

A more honest discussion and evaluation of the Government Accountability Board could
be had if the Legislature were to remove the statutory restrictions on advice and
investigations with respect to campaign finance and lobbying. In any event, for the
public to have confidence in the new Commissions, these restrictions need to be lifted.

The Perils of Partisanship

The agency’s critics keep claiming there is rampant partisanship of staff and Board
decisions. Yet, they cannot substantiate a single decision that was made for partisan
purposes. The fact that one side or the other is unhappy with a decision does not make it
a partisan decision. When challenged in court, recall decisions that cut both ways were



upheld every single time. We regulate elected officials and candidates, so the Board’s
policy and enforcement decisions often necessarily have consequences for politicians.
But that does not mean that the staff and the Board base their recommendations and
decisions on political considerations. The recent LAB audit confirmed that reality.

We need look no further than Washington DC to see the effects of a bipartisan
commission. The Federal Elections Commission has been moribund on key decisions for
its 40 plus years of existence. This ongoing stalemate perpetuates the status quo on
federal campaign finance issues. This oversight gridlock reflects the prevailing critique
of the federal government.

The Differences between Elections and Ethics

Turning to the substance of the proposed legislation, it fails to recognize fundamental
differences between advice and enforcement related to elections and advice and
enforcement related to campaign finance, ethics and lobbying. There are almost no civil
forfeitures applicable to violations of the Elections Code. District Attorneys are
responsible for prosecuting election violations, most of which contain a criminal penalty.
The Government Accountability Board has the authority to issue orders compelling a
local election official to conform his or her conduct to law. There are no forfeiture
actions brought against an election official for abuse of his or her discretion or acting
contrary to law.

The bill retains the process of reviewing the actions of local election officials and issuing
findings and orders if necessary. But the bill inserts complicated and irrelevant
provisions for the investigation of complaints related to elections which are not only
unnecessary but also contradictory. It incorrectly assumes that the end result of election-
related complaints is a possible prosecution and monetary penalty, which merits some
degree of confidentiality.

In the case of advice provided to local election officials and the public regarding election
laws, there is also no reason this should be secret. The proposed legislation has several
contradictory provisions dealing with the confidentiality of advice and Commission
deliberations related to election issues. This primarily comes from leaving intact current
provisions in Chapter 5 designed to apply to advice and investigations related to
campaign finance, ethics and lobbying. This appears to be a drafting oversight that
would have significant adverse consequences for the efficiency of the proposed Elections
Commission and for the public.

The legislation should be changed to make clear that advice on election issues is public.
Similarly Commission actions to ensure local election officials conform their conduct to
law should continue to be public. There is no justification for shielding the elections-



related guidance and findings from interested parties or the public when the matter will
not result in prosecution or fines. As illustrated by the G.A.B.’s administration of the
2011 statewide recount, complete transparency is always better in the world of election
administration. It is what inspires confidence in the conduct of our elections and their
results.

Conclusion

The Government Accountability Board is indeed an experiment — a successful one that
has served the people of Wisconsin well. The proof is that under the Board’s
stewardship, Wisconsin is consistently recognized for the high quality and
professionalism of its elections. Similarly, our campaign finance and lobbying programs
have been a model for other states. Together, the elections and ethics divisions provide
exceptional customer service to Wisconsin’s voters, local election officials, candidates
and state public officials.

On Thursday, we will distribute our 2013-2014 biennial report which describes the
Board’s many and varied accomplishments. It is filled with examples of how the staff of
the G.A.B., in partnership with local election officials and other constituencies, has
remained a leader in the administration of the laws under its jurisdiction. In our use of
technology, as well as our communications, responsiveness, and customer service to
every local clerk, every legislative office, every candidate and political committee, every
lobbyist and lobbying principals, every public official, and every voter, our staff goes the
extra step to provide excellent service under the general supervision of a deliberative and
unbiased board. The G.A.B. is an agency that listens to constructive criticism and
improves, not one that should be scrapped.

If you want change, rather than enact this legislation, I urge you to seriously consider
making two changes to current law:

o Remove the veil of secrecy with respect to advice and investigations related to
campaign finance and lobbying matters;

e  Add two partisan members, one Democrat and one Republican, to the
Government Accountability Board.

Thank you for the opportunity to share my thoughts with you. I hope this testimony will
help inform the Legislature’s consideration of these bills. As always, I am available to
answer questions and work with you in developing proposed legislation.



Respectfully submitted,

Kevin J. Kennedy
Director and General Counsel
Wisconsin Government Accountability Board

608-266-8005
Kevin.Kennedy{@wi.gov
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Technical Drafting Issues
2015 Assembly Bill 388
2015 Senate Bill 294

All references are to page and line numbers in the Assembly Bill, LRB 3073/3. I assume
that the Senate version is identical.

ks

Elections Division Advice — Is it confidential or not, note there several conflicts
within the bill including Section 205 at Page 96, Line 8 that includes Elections
Commission advice as a public records exception while current 5.05 (5s)()2.c.
remains in effect proving that such advice is not confidential.

Section 29, Page 16, Lines 1-3. Civil actions by Elections Commission are the
sole means of enforcement of civil violations — what about current 5.06 giving
the Election Commission authority to order local election officials to conform

their conduct to law, action by DAs and Commission settlements?

5.05 (5s)(c) — The Elections Commission is required to provide information on
child support issues requested under 49.22, but it would not collect any financial
information relevant to this directive. This should be removed. The Ethics
Commission will still have this exception under the legislation.

Page 20, Lines 18-21 “appointing authority” ask for formal or informal opinion is
not applicable to Election Commission duties. Election officials, candidates and
members of the public may ask for advice from the Election Commission, but an
“appointing authority” request for advice would only be directed to the Ethics
Commission.

Page 21, Line 18 — “administrator” should be “commission” which is reviewing
informal opinions of administrator. (See also Ethics #7)

Page 60, Line 14 — refers to biennial report, the Ethics Commission now files an
annual report.

Page 73, Line 8 — Ethics “Administrator” review of informal opinions should be
Ethics “Commission”. (See also Elections #5)

Sections 97, 99, 101 & 105 - Candidates file campaign registration statement with
their nomination papers if not already filed. Nomination papers are filed with the
Elections Commission, but registration statements are filed with the Ethics
Commission. This needs clarity.



10.

'k

12

13.

14.

Sections 170, 172 - One additional commission member for each party
qualifying for a separate ballot by receiving at least 1% of statewide general
election vote. As written, this appears to add commission members for the
Republican and Democratic parties. I believe this was meant to give 3" parties
a seat on the Commissions if they meet the 10% vote threshold.

Section 195, Page 89, Lines 16-18. Civil actions by Ethics Commission are the
sole means of enforcement of civil violations — what about DAs and
Commission settlements? (see also #2)

Budget issues beginning with Section 208 — appropriation charts do not match
statutory appropriations for Election Commission. Chart for Agency 510
(Elections Commission) lacks (a), (bm), (c), (d), (h), (t) and (x) which are
authorized in Sections 213, 215, 216, 217, 219, 255 and 226 of the legislation.
Page 114, Line 13 add word “ethics” before commission

Page 114, Line 17 “director and general counsel” should be “legal counsel”

Page 117, Line 4 “executive director” should be “legal counsel”
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State Senators & State Representatives,

We vehemently oppose this legislation, which was unveiled for the first
time less than a week ago, and then “noticed” for this public hearing
after the close of business hours last Friday night. It is based on a series
of false charges and premises, almost all refuted or disproved. It will
destroy one of the best state agencies in Wisconsin, which was created
by a virtually unanimous bi-partisan consensus in the Legislature less
than 9 years ago largely because it was needed to help repair the
damage inflicted on the citizens of Wisconsin because of a bipartisan
political scandal in this building, that brought down five of the top
legislative leaders of both political parties in both chambers - an
unprecedented event in American history.

[ was here and very much involved in those events in 2001-2002 and
after the criminal charges were filed in June and October, 2002, I was
very much part of the discussion about what could be done to make sure
such disgrace and scandal did not occur in Wisconsin ever again. Those
discussions stretched out over four years, until finally, in January, 2007
the stars finally aligned and the Government Accountability was born,
There was unanimous agreement that the arbiters of elections,
campaign finance law, ethics and lobbying law must be non-partisan
after the complete dysfunction and lack oversight or even curiosity
about the illegal campaign activity occurring and increasing in this



Capitol in the late 1990’s and into 2002. There was bipartisan
agreement that retired judges were the ideal citizens to comprise this
new authority. And there was ongoing bipartisan discussion and
negotiations between majority Assembly Republicans and majority
State Senate Democrats to reach an agreement. I met numerous times
with then-Assembly Speaker Mike Huebsch, and with then-Assembly
Assistant Majority Leader Mark Gundrum as well as with State Senate
Democratic Leaders. Neither side, and certainly not Common Cause in
Wisconsin, got anything close to what we wanted in the final agreement.
Certainly, Republican State Senator Mike Ellis, who was the chief
architect of the GAB idea, didn't get all that that he wanted, nor did the
Democratic or Republican legislative leaders or anyone involved in the
crafting of the legislation. But there was an overriding concern and
determination to reach agreement because the citizens of Wisconsin
expected and demanded that they do so. And, it had to be done to
resurrect the reputations of Wisconsin legislators of both political
parties after the disgrace of the Legislative Caucus.

Assembly Speaker Robin Vos has been quoted as saying “the GAB was a
noble experiment that failed,” and therefore needs to be replaced. The
GAB did not fail. It has acted exactly as it was charged to do by both
political parties in 2007. It has been non-partisan and independent and
has angered partisans of both political parties because it should not and
has not responded to narrow partisan concerns. The six judges on the
GAB Board apply the law to their decisions, not partisan concerns.
That’s what judges, even retired judges, are supposed to do.

Speaker Vos and this legislation responds to “this noble experiment” by
proposing to replace it with an ignoble, proven disastrous and failed
model with partisans back in control of our elections, campaign finance,
ethics and lobbying - just as the discredited State Elections and State
Ethics Boards were. This legislation divides the GAB into an Elections
Division and an Ethics Division, which is little more than putting new
lipstick on an old pig. And this legislation proposes their “new” partisan
model - appointed by your leaders - look a lot like the Federal Elections
Commission, easily the most ineffective, dysfunctional and least
respected federal agency there is. 3 to 3 ties will result in no action,
compliance or enforcement - which under this construct is almost
guaranteed in virtually every controversial issue they will face.



The worst part of this legislation, as everyone knows, is the elimination
of the independent stream of funding for investigations into possible
corruption. It was the heart and soul of the establishment of the GAB in
2007. Many legislators of both parties didn’t like it then, but they all
realized at that time, even if you do not now, that it was absolutely
critical and necessary in order for the GAB to function effectively and to
have the confidence of the citizens of Wisconsin who it was meant to
serve. This legislation puts the funding of investigations back into your
hands. How convenient. How self-serving. How misguided.

The non-partisan, independent GAB served the citizens of Wisconsin
well. And, believe it or not, it served you very well. Because it is non-
partisan and has the ability to investigate corruption in this building,
and elsewhere, it had the very healthy effect of keeping at least some of
you from acting on some your darker impulses. It was preventative.
And you knew there could be consequences for acting unlawfully. Just
as your former legislative leaders had to face 15 years ago.

This legislation brings back the partisans and ends the non-
partisanship. It brings the funding of any investigations back under
control of the very folks who could be investigated.

What goes around comes around. I predict that enactment of this
legislation will hasten the day when we have another massive political
scandal in this building involving violations of election law, campaign
finance law, ethics law and/or lobbying law.

The biggest losers, as they were in 2002, will be the citizens of
Wisconsin.
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Wisconsin Department of Administration
Division of Executive Budget and Finance

Fiscal Estimate - 2015 Session

Original D Updated Corrected Supplemental
LRB Number 15-3547/1 Introduction Number SB-294
Description

Reorganizing the Government Accountability Board, requiring the exercise of rule-making authority, and
making appropriations
Fiscal Effect

State:
[CJINo State Fiscal Effect

Indeterminate

<]|\ncrease Existing Increase Existing .

i Appropriations DRevenues [ Increase Ceste - May be possible

[Decrease Existing [JPecrease Existing to absorb within agency's budget
Clves [XINo

Appropriations Revenues

Create New Appropriations DDecrease Costs

Locl:
No Local Government Costs

Indeterminate 5.Types of Local

Government Units

1.[00)increase Costs 3.[0increase Revenue
, . % o Affected
PermissrveMandatory PermissweMandatory Towns Viilage Cities
2. Decrease Costs 4.|] Decrease Revenue Gonnties T30Wers “

Permissive Mandatory D Permissive@]\ﬂandatory School WTCS
Districts Districts

Fund Sources Affected Affected Ch. 20 Appropriations

GPR [ FED PrRO [gPrs [ seEc SEGS 20.511

Authorized Signature Date

10/12/2015

Agency/Prepared By

GAB/ Kevin Kennedy (608) 266-8005 Kevin Kennedy (608) 266-8005




Fiscal Estimate Narratives
GAB 10/12/2015

LRB Number 15-3547/1 Ilntroduc:tion Number SB-294 Estimate Type  Original

Description
Reorganizing the Government Accountability Board, requiring the exercise of rule-making authority, and
making appropriations

Assumptions Used in Arriving at Fiscal Estimate

This legislation divides the current Government Accountability Board, an independent executive branch
agency, into two separate state agencies, an Elections Commission and an Ethics Commission. The new
Commissions begin operations on June 30, 2016.

New Commission Members may be appointed and begin work before the June 30 effective date. The new
Commissioners are charged with hiring an administrator for the respective Commissions. Commissioners
and administrators are subject to Senate confirmation, but Commissioners may begin serving before
confirmation.

All personnel and positions, with the exception of the current agency head (Legal Counsel), along with all
assets and liabilities of the G.A.B. are transferred to the new Commissions effective June 30, 2016. The
current Director of the Government Accountability Board (Legal Counsel) is required to work with the
Secretary of the Department of Administration to develop a transition plan.

The costs associated with conducting Commission meetings will double current costs for conducting
G.A.B. meetings since there will be two 6-member Commissions replacing one 6-member Board. In
addition, the Commissions will incur meeting costs between the time Commissioners are selected and
June 30, 2016 while the G.A.B. is still operating.

Current G.A.B. meeting costs include $33,000 in per diem expenses and $10,000 in travel, printing and
other costs for 6 in-person meetings and 2 teleconference meetings for FY 16. In FY 17 these costs
increase to $35,000 in per diem costs and $12,000 in meeting costs. This reflects the fact the Elections
Commission Chair will be required to attend several meetings to sign the official canvass of state and
federal election results for 4 scheduled elections along with any special election certifications.

This means the Elections Commission will incur at least $43,000 for per diems and meeting costs in FY 16
and $47,000 in meeting costs in FY 17. The Ethics Commission will incur a similar amount, but the current
budget for the G.A.B. is $43,000 in FY 16 and $47,000 in FY 17. This leaves a $123,000 shortfall in the
budget just for per diems and meting expenses.

In addition the Department of Administration will incur significant transition related costs associated with
the allocation and transfer of staff, assets and liabilities to the new Commissions. Notably, the current IT
infrastructure including websites will have to be archived and divided between the new agencies. Since
existing data has been co-mingled on agency servers, both new agencies will need access to existing data
and documents stored on the agency servers and website.

This will require identification of data and documents needed for duplication and access as well as the
development of separate IT infrastructures including new websites. Much of the current website
information will need to be accessed by both Commissions. This work will fall to the Department of
Administration since the current agency does not have the requisite IT personnel to undertake this
transformation.

The Department of Administration will also have to assume a greater role in budget, fiscal management,
procurement and personnel since that activity had been concentrated in a handful of current staff, only one
of whom is currently still working for the G.A.B.



Long-Range Fiscal implications

The primary long terms costs will be ongoing per diem and meeting expenses for two Commissions,
duplicative budget, finance, personnel and IT support functions along with increased costs for both
agencies to communicate about current shared functions. This final element is also applicable to members
of the public and agency customers, including county and municipal clerks, who will now have to consult
with two separate state agencies for critical information about campaign finance, elections, ethics and
jobbying information related to state government, state elected officers and state public officials.



To: Joint Election Committee Hearing
From: Ardis Cerny

Date: October 13, 2015

Re: LRB 3073 GAB REFORM

Although | applaud you for bringing forth legislation that would reform the GAB, | have a number of problems
and questions in reference to the bill:

1) This bill adds two clerks to the board. Clerks have a state association that acts as a lobby group as | have
heard them speak many times at GAB meetings and at hearings. Why would you want to put “lobbyists” on
this board? Even retired clerks would still have a strong connection and allegiance to their former colleagues
and friends. | would prefer two clerks appointed as advisors to the board with no vote and add two additional
citizen appointees to the original four as set forth in the bill.

If you insist on clerks being on this board at least make them county clerks only. Municipal clerks run for office
in the non-partisan spring elections, they DO NOT declare their party affiliation. County clerks run in the fall
and DO declare their party affiliation. If this board is intended to be partisan, then it makes sense to only have
partisan clerks who have a strong party affiliation. That would be the county clerks.

2) It is very unclear in the bill as to how these clerks would be chosen. It says “leadership in both houses,”
majority leaders from both parties?, minority leaders from both parties? Would a list of names from both
parties be given to the governor? Would one nhame from each party be given to the governor? The bill does
not clarify this process. We have found out that when legislation does not clary

3) This bill eliminates the hiring of legal counsel. So, chances are an attorney will be hired to fill this position,
which means the administrator will also be the lead counsel. This is exactly what we have now! Kevin
Kennedy is the administrator and also made himself the lead counsel. How has this bill improved that
situation? Hans Von Spakovsky, election expert from the Heritage Foundation, had an answer for that. He
suggested the administrator be from one party and the lead counsel from the opposing party so both parties
had representation in the office on a day-to-day basis and were keeping an eye on each other’s activities!

In addition to that, he suggested the chairman and the vice-chairman of the board be from opposing parties.
This mirrors the Federal Election Commission.

4) Under the paragraph “Election Commission” it says the administrator should supervise the
commission. This is what we have now!!! It should be the other way around. The chair should be supervising
the administrator!

5) There are no provisions in this bill on how to get rid of a board member or the administrator, this is one of
the problems we have right now. Only the judges could hire and fire the administrator, the legislators were
powerless. And the judges were chosen in a convoluted manner by circuit court and appellate court judges.
Once again the legislature was powerless.

My real concern with this bill is the placement of clerks on the board, | am very afraid the 4 citizen appointees
will cancel out each other’s vote and the clerks will actually end up making all of the decisive decisions and
taking control of this board. Also, | would highly suggest you add the administrator being from one party and
the lead counsel from the opposing party so that both parties feel that there is someone in the office making
sure that their interests are being considered and that all activities are done in a fair and honest manner.

Thank you.



COUNTY OF MANITOWOC
COUNTY CLERK

1010 South 8th St., Ste. 115
Manitowoe, WI 54220

b Jamie J. Aulik Telephone: (920) 683-4004
’ Manitowoe County Clerk Email: jamieaulik@co.manitowoc.wi.us

DATE: October 13, 2015

To: Members of the Senate Committee on Elections and Local Government
and the Assembly Committee on Campaigns and Elections

FrOM: Jamie J. Aulik, Manitowoc County Clerk

RE: Senate Bill 294/Assembly Bill 388 — GAB Reorganization

Honorable members of the Senate Committee on Elections and Local Government and
the Assembly Committee on Campaigns and Elections:

Below are comments on the provisions of Senate Bill 294/Assembly Bill 388 in my
personal capacity as Manitowoc County Clerk.

We don't want any interruption in customer service. We are going into a major
election year, and all clerks rely on them for an array of services at all times of the day
and night. Election administration is a major part of the Office of the County Clerk, and
the GAB is our support team. For example, some clerks use the G.A.B. canvass system to
report Election Night results, and if there's a glitch, we need someone on the other side
of the phone at 11:00 p.m. Their staff are Wisconsin's life line for smooth running
elections. At present, the GAB provides immediate assistance and support
when needed and whenever called upon and we need that level of service to
continue.

Furthermore, we do not want staff cuts or transfers of G.A.B. staff. We have
a great working relationship with the GAB staff, and our input is taken seriously. We
need the continued support of the GAB to consistently administer elections in a manner
that fosters public trust in the integrity, accuracy, efficiency, transparency and fairness
of elections and develops public confidence in the electoral process. The current GAB
staff shares our commitment to ensuring that all eligible voters are able to cast a ballot
and have that ballot counted.

If there are any questions, I'm more than willing to attempt to answer them. Thank you
for your consideration.

Very respectfully,

Jamie J. Aulik
Manitowoc County Clerk



| (.\‘) Wisconsin
disabilityrights | wisconsin S’BPDD

WITH DEVELOPMENTAL DISABILITIES

To: The Honorable Chair Devin LeMahieu, State Senator The Honorable Chair Kathy
Bernier State Assembly and members of the Senate Election and Local
Government Committee and the Assembly Campaigns and Elections Committee

Date: October 13th, 2015

From: Kit Kerschensteiner, Disability Rights Wisconsin and John Shaw, Board for People
with Developmental Disabilities

RE:  SB 294 and AB 388

Disability Rights Wisconsin (DRW) is the designated protection and advocacy agency for
people with disabilities in Wisconsin, and the Board for People with Developmental
Disabilities (BPDD) is the designated state developmental disability council. Together we
have worked over the past 12 years to ensure that eligible voters with disabilities
understand their voting rights and are able to cast a ballot free from barriers and
discrimination.

As a means of accomplishing these goals, we have had the pleasure of working closely
with the Government Accountability Board over the past several years on a number of
projects including;

¢ Development of the Polling Place Accessibility Survey to ensure that all
polling places in the state of Wisconsin are accessible for all individuals with disabilities;

* Helping individuals understand their rights in the voting process through
several voter education projects including the creation and distribution of our most
popular voting guide “Voting in Wisconsin: A Guide for Citizens with Disabilities”; and

* Supporting poll workers to have a better understanding of best practices in
helping individuals with disabilities vote through the creation of several instructional
videos presented through the perspective of people with disabilities.

In 2007 The Legislative Audit Bureau submitted an evaluation on Compliance with
election laws (Report 07-16, November 2007). On page 53 of the report LAB
recommended that the Elections board and after it was replaced, the Government
Accountability Board do the following:

*  modify the accessibility survey so that municipalities must wherever possible indicate
affirmatively or negatively whether a polling place complies with accessibility
requirements;



e require municipalities to complete the modified accessibility survey for each polling
place that will be used in November 2008; and

e take steps to verify the accuracy of the completed accessibility surveys, such as annually
visiting a sample of polling places.

We understand that this bill will separate the GAB into two different entities, the
Elections Board and the Ethics Board. If this indeed does come to pass we would
encourage the legislature to assure that the following is in place and funding is allocated
for these activities.

1. Assure that Accessibility Audits are continued at polling places on election day

2. Assure that there is funding for the equipment locker at GAB that provides low
cost equipment to help local polling places comply with accessibility standards.

3. Assure that funding is available to keep the Accessibility Advisory Committee and
their related work maintained to ensure that the disability community has input
into disability-relevant voting issues (including accessibility)

Wisconsin’s GAB Accessibility Audit is a low-cost model program that works to assure
that individuals can easily exercise one of their most fundamental constitutional rights.
Wisconsin is the only state in the country that we know of where the state elections
entity has taken a lead role to ensure that polling sites are accessible. In short, we
believe that this project is one to be proud of. It sets our state apart from other states
and is an example of how a state can work to make voting accessible to all voters.
Continuing funding for the equipment locker that provides low cost resources to local
communities is also a way of assuring individuals access to the ballot. Finally the
accessibility advisory committee has been effective in communicating with the GAB on
issues dealing with individuals with disabilities.

Whether or not GAB remains in its current form or it is separated into two Boards, we
hope that you will assure that the activities outlined above are retained to assure that
all individuals with disabilities who are eligible to vote, have access to the polls.

If you have any questions for us, we can be reached at kitk@drwi.org (608/267-0214) or
johnl.shaw@wisconsin.gov (608/266-7707).




October 12, 2015

| come before you today opposed to the reorganization of the current GAB. A
return to the former State Elections Board is not moving W1 forward! In my 8+
years as an election administrator, | have celebrated a fantastic relationship with
knowledgeable staff members at the GAB, who are hired solely to assist with the
regulation of elections! | have trained with the Election Center in Houston Texas
in coordination with Auburn University to achieve my CERA certificate, the highest
level of federal certification attainable in election administration. Thanks to great
local training opportunities, coupled by exposure to other states highly trained
election administrators, | have become somewhat of an expert in best practices
for elections and would consider myself well versed in WI election voter
registration and election administration.

Look at the headlines from partisan election boards in other states:

As with fish, the Chicago Board of Elections (CBOE) is rotting from the head
down. http://stoneformayor.com/election-scandals/chicago-board-of-elections-

refused-to-let-nine-republican-candidates-on-the-ballot/

Scandal Involving Governor McCrory and the State Board of Elections
http://www.ncdp.org/press/scandal-involving-governor-mccrory-and-state-
board-elections

And remember the Presidential scandal in Florida in 20007
https://en.wikipedia.org/wiki/United States presidential election in Florida, 2
000

“The 2000 United States presidential election in Florida took place on November
7, 2000 as part of the greater 2000 United States presidential election. Florida, a
swing state, had a major recount dispute that took center stage in the election.
Thus, the outcome of the 2000 United States presidential election was not known
for more than a month after balloting, because of the extended process of
counting and then recounting of Florida presidential ballots. State results tallied
on election night gave 246 electoral votes to Republican candidate George W.
Bush and 255 to Democratic nominee Al Gore, with New Mexico (5), Oregon (7),
and Florida (25) too close to call that evening. The arithmetic of the available
electoral votes in all three states meant that at that point, the result in Florida
was all that mattered, and even when both New Mexico and Oregon were



declared in favor of the eventual loser Gore over the following few days, the
drama in Florida uniquely dragged out for several weeks before eventually
settling the election for the entire nation.

After an intense recount process and the decision of the United States Supreme
Court in Bush v. Gore, Governor George W. Bush officially won Florida's electoral
votes, by a margin of only 537 votes out of almost 6 million cast, and as a result,
the entire presidential election. The process was extremely divisive, and led to
calls for electoral reform in Florida.

After the recount efforts were over, most major studies revealed that none of the
recounts requested by the Gore team would have affected the outcome of the
election, but a statewide recount may have.

The Florida election saga became an HBO straight-to-TV movie Recount (2008).”

Given the scandalous election of 2000 and Washington’s 2004 gubernatorial
election and Minnesota’s 2008 US Senate election...and of course we had our own
state supreme court contest in 2011, are you sure you want to make this kind of
drastic change going into 20167 Are you certain that you want to put this level of
risk for spotlight on the citizens and voters of WI?

Rep Knudson has said you are using the FEC as his model for this NEW Election
Commission. Interestingly enough, the FEC is made up of six members appointed
by the POTUS and confirmed by the US Senate. Under the GAB, there are six
members appointed by the GOVERNOR of Wi, of which Governor Walker has so
far appointed a majority of them. A major criticism of the FEC is that it serves the
interests of the ones it was intended to regulate...that’s not what we want for
the great state of Wisconsin! The FEC likes to balance the political parties and its
role is LIMITED to the administration of federal campaign finance laws....and does
little to defend the statutes in challenges to federal election laws and regulations.
THIS IS MY WORRY! | need to know that election laws and regulations are a
priority and given the same level of attention to detail. Larry Noble, the former
general counsel to the FEC said this about using them as a model for change: “It’s
like setting up a disaster relief agency and saying you’re going to use the FEMA
handling of Hurricane Katrina as your model.”

So today I’'m here to tell you all that I'm worried. I'm worried that this change is
nothing more than a matter of taking control over of an organization that did its



job but made some mad by doing it; I'm worried that clerks and voters are stuck
in the middle with no voice left to urge you to do what’s right.

I’'m worried that of the 1851 municipal clerks and 72 county clerks that too few, if
any, were consulted about taking on such a change heading into the 2016
presidential election cycle and that we will be left without qualified staff and
processes in place to guide and assist us through what is known to be a
contentious and busy year. The timing of this bill couldn’t be worse!

I was asked by my boss how this bill would affect our voters. Unfortunately, | can’t
answer him definitively and can only speculate because of the speed and the size
of this bill being rushed along. | can read and re-read this bill over ...and still not
be able to answer that question with any certainty. It was summarized
Wednesday, made available for reading on Thursday and scheduled for a public
hearing after most headed home late on Friday. With less than 1 business day to
prepare, I'm expected to answer the only question that matters to him
today...HOW DOES THIS BILL AFFECT the VOTERS in the CITY OF BELOIT?

I can only tell him that we’ve enjoyed a lot of progress in 8 years under the
leadership of the Government Accountability Board’s election staff. | can only tell
him that time and time again, the laws and regulations for recounts and recalls;
and challenging electors and observers; and enforcing rules and regulations
including the investigation of fraudulent voting has been tried and tested and the
winners (and sometimes losers) have prevailed every time with their dignity and
reputation intact.

I can tell him that both the Democratic Party (for example when Speaker Sheridan
fell under fire) and the Republican Party (for example when Governor Walker fell
under fire} have been subject to investigation and challenge and that the GAB did
their jobs impartially and fairly...and by keeping the citizens of Wi in the forefront
of these investigations, have kept themselves removed from the kinds of
corruption you see partisan boards and commissions.

I can tell him that voter trust and access to resources for clerks is up from 2008
when the GAB was initially given birth and that the Judges who are appointed by
the Governor have tried diligently to understand the needs of clerks and voters in
W1 and have listened to me as my community’s election officer every time |
brought my concerns to them — and I've addressed them MANY times.



| can tell him that | personally believe that the new structure is even more
restrictive and partisan inclusive than the former elections board that ran
elections and ethics for 34 years. The former elections board that ran from 1974
to 2008 and consisted of eight citizen members appointed by the Governor for
two-year terms beginning on May 1 of odd-numbered years. In addition to the
Governor's selection, one member each is designated by the Chief Justice of the
Wisconsin Supreme Court, the Speaker of the Wisconsin Assembly, the Senate
Majority Leader, the Senate Minority Leader, the Assembly Minority Leader and
the chief officer of each political party whose candidate for governor received at
least ten percent of the vote cast in the most recent gubernatorial election. The
Elections Board was empowered with the responsibility of administering and
enforcing the state's election and campaign finance laws. s.5.05, Wis. Stats.

In March of 2006 2 democrats (Chuck Chvala and Brian Burke) and 3 republicans
(Steven Foti, Scott Jensen and Bonnie Ladwig) were sentenced for ethics
violations, prompting a change from a partisan elections board to the new
Government Accountability Board.

WISCONSIN IS THE ONLY STATE with truly nonpartisan board structure. It is
unique among the states in requiring supermajority confirmation of new
commissioners, so as to insulate board members from partisan pressures. This
doesn’t guarantee decision making that is blind to partisan pressures but it does
provide a greater level of protection against partisan decision making than the
structure of any other state. | ask you then, if the primary rationale for insulating
election management bodies from partisan politics is to guard against conflicts of
interest that might distort their decision making, WHY ARE YOU PROPOSING WE
DO JUST THAT?

Daniel P. Tokaji, a professor of law at Ohio State University and author of Election
Law in a Nutshell authored an extensive report on Wisconsin’s Government
Accountability Board in the UC Irvine Law Review calling the GAB “America’s Top
Model”. He concluded that Wisconsin’s GAB is genuinely unique among state
authorities and is genuinely nonpartisan in an era of fierce and acrimonious
partisan competition. Although the state legislature almost UNANIMOUSLY
approved its creation, some members of that body undoubtedly now regret their
vote.



In lowa, an advisory commission draws both congressional and state legislative
district lines — the state legislature retains final authority, however. But it is
notable that given the contention that typically surrounds redistricting, lowa’s
congressional and state legislative maps were not subject to litigation following
the 2010 redistricting cycle. | bring this up because | see a pattern and a
connection to the difference between voters picking their legislators and

legislators picking their voters...and to take it one step further, this change of the
GAB would be the equivalent of selecting a partisan CEO to protect the interest of
legislators instead of an independent board protecting the voters from the
potential for political and election corruption.

Mr. Tokaji also predicted today’s hearing...he said in his conclusion, “what
remains to be seen is whether a nonpartisan model like GAB can succeed in the
long term, given our hyperpolarized political climate which shows no sign of
abating...although the board is sure to face more attacks from partisans in the
future, its ability to maintain its independence in the face of contentious policy
debates may ultimately generate public support for the institution, providing a
strong disincentive for elected officials to interfere with its decision making.”

My final words today couldn’t be as eloquent as his. “The GAB’s experience
provides a ray of hope for those of us who believe that the United States should
move away from its partisan system of election administration, which has proven
problematic in the years since the 2000 election. The conflicts of interest inherent
in the dominant US model make it unsuitable for a country that aspires to be the
standard-bearer for democracy around the world. Those looking for an alternative
should consider Wisconsin’s model.”

As a local election administrator, | ask you to abandon this idea at this time — not
this close to the 2016 election cycle that is sure to have enough drama built into
it. Don’t try to fix what isn’t broken. Let Wisconsin elections shine in 2016 and
show the rest of the country what we already know. Wisconsin is a wonderful
state with the Nation’s 3" highest voter turnout and the election officials here run
honest, fair and transparent elections — free from partisan interference. We
deserve this much.

Thank you.



1633 5. Hawley Road
gmuwaukee, Wisconsin 53703
1414.226.4289

October 12, 2015

To: Members of the Senate Committee on Elections and Local Government and
Assembly Committee on Campaigns and Elections

Re: In opposition to AB 387 and AB 388

Wisconsin has set a lot of records over the years. Whether it is in sports, the largest fish fry, or the
largest muskie, we like to be big and bold. Unfortunately, Wisconsin has been setting new records lately:
in being the first state to have both party leaders charged with a felony for the same crime and the
record amount of money being spent on our elections.

We should stop trying to set some records.

Wisconsin Voices represents over 60 nonprofits across Wisconsin. We believe every voice is worth
fighting for. More money in politics will not create a stronger democracy where Wisconsinites are heard.
More money will weaken our system and weaken our voices. We believe in the founding principles of
Wisconsin’s campaign finance laws, which are being taken out of Chapter 11. Wis. Stat. §11.001 states
“our democratic system of government can be maintained only if the electorate is informed” and
“excessive spending on campaigns for public office jeopardizes the integrity of elections.”*

AB 387 and AB 388 opens the way to setting new records in money being spent in politics and
corruption.

AB 388 will have a chilling effect on investigations. This bill does not allow the new commissions to
initiative investigations, even when they have evidence to start one. It removes privacy protections for
those seeking advice or being investigated. Individuals can be fined for filing complaints the
commissions might find “frivolous”. The money and time spent on investigations is significantly
restricted. Matters can also be moved outside of the commissions to the Attorney General, a partisan
elected official.

AB 387 opens the floodgates on campaign finance spending. Loopholes are created for unlimited
contributions. Money between committees, candidates, and parties can now flow with fewer
protections and disclosure. If candidates thought reporting was difficult before, its worse now with vary
deadlines and schedules depending on your election. The lack of definitions on what constitutes
organizing documents for the major purpose test will create the confusion we have at the federal level
on when groups should or should not register. Segregated funds established by political parties and
legislative campaign committees will allow for the indirect flow of money from corporations to
candidates.

Wisconsin has a proud history of being a model for the nation by instituting some of the first campaign
finance and ethics laws in the country. Its time to be big and bold again for the people of Wisconsin :
looking to set new good government records, and not those that would damage the confidence our
citizens have in their elections and legislators.

' Wis. Stat. §11.001 https://docs.legis.wisconsin.gov/statutes/statutes/11/001/1
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INTRODUCTION

The United States is an outlier among democratc countdes when it comes to
the institutons charged with running our elections. Most other democratic
countries have an independent election authority with some insulation from
partisan polidcs.! In the United States, by contrast, partisan clection administra-
don? is the near-universal norm among the states. Most states’ chief election

* Robert M. Duncan/Jones Day Designated Professor of Law, The Ohio State University, Moritz
College of Law, The author thanks David Adamany, Sam Issacharoff, Kevin Kennedy, and Justin
Levitt for their comments on earlier drafts and Tim Myers for his excellent research assistance.

1. JSee INTL INST. FOR DEMOCRACY & ELECTORAL ASSISTANCE, INTERNATIONAL
ELECTORAL STANDARDS: GUIDELINES FOR REVIEWING THE LEGAL FRAMEWORK OF ELECTIONS
37 (2002), available af http://www.ideaint/publications/ies/index.cfm; RAPHAEL LOPEZ-PINTOR,
ELECTORAL MANAGEMENT BODIES AS INSTITUTIONS OF GOVERNANCE 12 (2000), aratlable at
http: / /www.undp.org/content/undp/en/home/librarypage /democratic-governance /electoral_systems
andprocesses/ electoral-management-bodies-as-institutions-of-governance.html; LOUIS MASSICOTTE
ET AL., ESTABLISHING THE RULES OF THE GAME: ELECTION LAWS IN DEMOCRACIES 83-97
(2004); Olivier Ihl, Electoral Administration, in ENCYCLOPAEDIA OF EUROPEAN ELECTIONS 87, 87-89
(Yves Déloye & Michael Bruter eds., 2007); see alio infra notes 60—70 and accompanying text.

2. This Artcle uses the terms “partisan election administration,” “bipartisan election
administration,” and “nonpartisan election administratdon” to refer to the manner in which chief
election authorities are chosen. Thus, “partisan election administration” includes chief election
‘officials who are clected in partisan elections, as well as those who are appointed by pariy-affiliated
elected officials, “Bipartisan election administration” refers to bodies containing representatives from
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officials—usually the secretary of state—are elected to office as nominees of their
parties, while almost all the remaining states’ chief clection authorities are
appointed by partisan actors.? There is greater variaton at the local level, but it is
common for county and municipal election officials to be party-affiliated as well.4
While there have been major changes in U.S. election administration since 2000,
the partisanship of those responsible for running elections remains largely
unchanged. The United States has some experience with nonpartisan electoral
institutions in other contexts, including redistricting and campaign finance, but we
have very little experience with nonpartisan election administration at the state
level.>

There is one conspicuous exception to the partisan character of state election
administration: Wisconsin’s Government Accountability Board (GAB). Establish-
ed by the Wisconsin state legislature in 2007, the GAB has responsibility for
elecdon administration, as well as enforcement of campaign finance, ethics, and
lobbying laws.¢ Its members are former judges chosen in a manner that is designed
to ensure that they will not favor either major party.” This makes the GAB unique
among state election administration bodies in the United States. While there are
other examples of putatively nonpartisan state entities responsible for enforce-
ment of campaign finance, lobbying, and ethics rules? no other state has a chief
election administration authority with the same degree of insulation from partisan
politics. In our age of hyperpolarized politics—of which Wisconsin has lately been
a leading example—it is an open question whether such a nonpartisan institution
can function cffectively. With heated allegations of voter suppression coming
from one side and equally heated allegations of voter fraud from the other, it has
become difficult even to discuss the most important election administration

two or more parties. “Nonpartsan election administradon” refers to entities or persons selected in a
way that is designed to make them independent of partisan politics.

3. Richard L. Hasen, Beyond the Margin of Litigation: Reforniing U.S. Election Administration to Avoid
Electoral Meltdown, 62 WASH. & LEE L. REV. 937, 974 (2005); Daniel P. Tokaji, The Future of Election
Reform: Fronr Rules to Insiitusions, 28 YALE L. & POL’Y REV. 125, 131-32 (2009).

4. David C. Kimball, Martha Kropf & Lindsay Battles, Hefping America Vote? Filection
Adpsinisiration, Partisanship, and Provisional 17oting in the 2004 Election, 5 ELECTION L. 447, 453 (2006);
ses also David C. Kimball & Martha Kropf, The Streer-Level Bureancrats of Fleations: Selection Metbods for
Local Election Offiials, 23 REV. POL’Y RES, 1257, 1262 tbl.4 (2006) (showing methods of selection in
4500 local electoral jurisdictions).

5. This Article uses the term “election administration” to refer to nuts-and-baolts mechanics of
running elections, including the administration of rules regarding voter registration, voter
identification, absentee and early voting, recounts, access to the ballot, and direct democracy. This
corresponds to the areas of responsibility delegated to the GAB’s Elections Division under state law,
WIS. STAT. § 5.05(2w) (2012). As used in this Article, the term “election administration” does not
include other topics such as campaign finance, lobbying, and ethics. As explained later, another
division of the GAB (the Ethics and Accountability Division) has responsibilities in these other areas.

6. JSeedd § 5.05(1) (2012) (granting the GAB power to administer laws relating to elections and
clection campaigns).

7. See infra notes 24-26, 28 and accompanying text.

8. See infra Table 1.
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questions of the day civilyj—much less to run clections in a manner that
engenders public confidence.?

Is there any hope for nonpartisan election administration in an era of intense
political polarizaton?'® This Article considers this question by examining and
assessing the performance of Wisconsin’s GAB during its first five years of
existence. I conclude that the GAB has been successful in administering elections
evenhandedly and that it serves as a worthy model for other states considering
alternatives to partisan election administration at the state level. Part 1 discusses
the origins and history of the GAB, putting it in the context of other electoral
institutions in the United States, as well as electoral institutions in other
democratic countries. Part II discusses the most important election administration
issues that have come before the Wisconsin GAB since its creation in 2007, As
this discussion reveals, these years have been an exceptionally contentious period
of time for Wisconsin. The state has seen fiercely partisan debates over such issues
as voter registradon and voter identification, errant reporting of election results in
a very close state supreme court race, and contendous recall elections of the
governor and prominent state legislators. Although the GAB did litdle to create
these controversies, they have tested its nonpartisan structure. The Article
concludes by evaluating the GAB’s performance during these trying times and
considering whether the Wisconsin model should be exported to other states,

I. THE WISCONSIN MODEL

The GAB was created by statute (Act 1) in 2007.1! Through this legislation,
the functions of two previously existing boards were unified under the GAB: (1)
the State Elecdons Board, which was responsible for election administration and
campaign finance, and (2) the State Ethics Board, which enforced lobbying and
ethics rules.!? The 2007 statute abolished these boards effective 2008, transferring
all their functions to the GAB.1?

The main impetus for creation of the GAB was #nof a perceived need to
reform the administration of elections. Instead, it was the view that the preexisting
boards “had been too lax in their enforcement of campaign finance, ethics, and

9. See generalfy RICHARD L. HASEN, THE VOTING WARS: FROM FLORIDA 2000 TO THE NEXT
ELECTION MELTDOWN (2012) (detailing the increase in election-related litigadon and allegations of
partisanship in elecdon administration).

10.  For an enlightening discussion of the causes of political polarization in the United States,
see Richard Pildes, Why the Center Does Not Hold: The Canses of Hyperpolarized Democracy in America, 99
CALIF. L. REV. 293 (2011).

11, 2007 Wisconsin Act 1, WIS, STAT. § 5.05 (2010).

12, See STEVEN F. HUEFNER, DANIEL P. TOKAJ]l & EDWARD B. FOLEY, FROM
REGISTRATION TO RECOUNTS: THE ELECTION ECOSYSTEMS OF FIVE MIDWESTERN STATES 115
17 (2007).

13. I
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lobbying laws.”% The legislature, as well as good government groups, also thought
it advisable to place control over all these subjects under a single entity.13
Previously, the State Elections Board enforced campaign finance laws while the
State Ethics Board enforced ethics and lobbying laws.)6 While election
administration was not exactly an afterthought, it was not the primary
consideration that motivated the legislature to create the GAB.!7 The bill passed
with broad bipartisan support: no Republicans and just two Democrats opposed
it.18

One of the most important changes accomplished by Act 1 was to place
responsibility for all these subjects under the control of a nonpartisan rather than
a bipartisan body. The State Elections Board, which oversaw election
administration untl 2008, was a bipartisan board consisting of eight members.1?
One member was appointed by each of the following officials: (1) the chief justice
of the state supreme court; (2) the governor; (3) the majority leader of the state
senate; (4) the minority leader of the state senate; (5) the speaker of the state
assembly; (6) the minority leader of the state assembly; (7) the chair of the
Democratic Party; and (8) the chair of the Republican Party.?? In effect, control
over the board hinged on the appointees of the governor and chief justice and, at
vatious times, the State Election Boatd had an effective majority of either
Democrats or Republicans. The State Ethics Board consisted of six members,2!
nominated by the governor with the advice and consent of the state senate.2?
Although its members could not be affiliated with a party, this did not provide
much of a check on polideal influence.2?

A cridcal ingredient of the GAB is the method by which its board members
are selected. All six members of the GAB must be former judges.2¢ The names of
potential board members are put forward by a candidate committee, consisting of
one court of appeals judge from each of the four districts.25 All members of the

14.  Id at115.
15.  Id at117.
16. Id
17. Id

18.  Tom Tolan, Nenpartisan Government Accountabifity Board Faces Partisan Charges, MILWAUKEE
J. SENTINEL (June 7, 2011), htp:/ /www.jsonline.com/news/statepolitics/ 123419369, heml..

19. HUEFNER ET AL, s#pra note 12, at 115,

20.  Id. Parties were qualified to select 2 member of the board if they obtained at lezst ten
percent of the vote in the most recent gubernatorial election. WIS. STAT. § 15.61 (repealed 2007).
Between 2002 and 2007, the State Elections Board also had a Libertarian Party designate. HUEFNER
ET AL., supra note 12, at 128 n.23,

21, WIS. STAT. § 15.62 (repealed effective 2008).

22, Id §15.07(1)(a) (repealed 2007).

23. Chrisdan M. Sande, Where Perception Meets Reatity: The Elusive Goal of Impartial Election
Orersight, 34 WM. MITCHELL L. REV. 729, 746 (2008).

24, WIS, STAT. § 15.60 (2012).

25, Id.§§ 5.052, 15.60(2) (2012).
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board are nominated by the governor.26 Of the initial six seats on the GAB, three
were to be confirmed by the state senate and three by the state assembly on a
majority vote.?” Because the state senate was at the time controlled by Democrats
and the state assembly by Republicans, this effectvely gave each party
confirmation power over three members of the original GAB. Subsequent
members of the board must, by statute, be confirmed by a two-thirds vote of the
state senate?® —a provision designed to ensute bipartisan consensus and therefore
modetation in the board members actually chosen. All decisions of the board
must receive approval from at least four of the six GAB members.?

Board members serve staggeted six-year terms, with one member’s term
expiring each year.®® A total of nine people served on the board between 2007 and
201251 While GAB members ate prohibited from engaging in certain political
activides, like being a candidate for office or a member of a party, people who
have engaged in political activities in the past are not prohibited from serving on
the board.3? Three members of the boatd sitting in 2013 were previously elected
to office as Republicans and one as a Democrat.®® The others had not been
elected to partisan office before joining the board.** As of August 2013, five of the
six members of the GAB were originally appointed by former Democradc
Governor Jim Doyle.35 Republican Governor Scott Walker has appointed one
additional member and reappointed two of the original members, though none of
these appointees has been confirmed to date.?¢

By statute, the GAB is divided into two divisions: (1) the Ethics and
Accountability Division, responsible for enforcement of campaign finance, ethics,
and lobbying laws, and (2) the Elecdons Division, responsible for election

26. 14 § 15.07(1)(2)(2) (2012).

27. 2007 Wisconsin Act 1 § 209(4), 2007 Wis. Sess. Laws 1, 26.

28. WIS. STAT. § 15.07(1)(2)(2).

29. Id §5.05(1¢) (2012).

30.  Id § 15.06(1)(a) (2012).

31, See Members of the Government Acconntability Board, GOV'T ACCOUNTABILITY BOARD ST. OF
Wis., hitp://gabawigov/about/members (last visited Feb. 16, 2013) (listing six current board
members); Past Members of the Government Acconntability Board, GOV'T ACCOUNTABILITY BOARD §T. OF
WIS., hrtp://gab.wigov/about/members/past (last visited Feb. 16, 2013) (listing three past board
members).

32, WIS, STAT. § 15.60 (2012).

33, Tom Tolan, Walker Appoints Judge to Government Acconntability Board, MILWAUKEE J.
SENTINEL, June 17, 2011, at 2B.

34. Tolan, supra note 18.

35.  Judge David G. Deininger, GOV'T ACCOUNTABILITY BOARD ST. OF WIS, http://gab.wi
.gov/about/members/deininger; Judge Gerald C. Nichel, GOV'T ACCOUNTABILITY BOARD ST. OF
WIs., http://gab.wigov/about/members/nichol; Judge Michael Brennan, GOV'T ACCOUNTABILITY
BOARD ST. OF Wis., http://gab.wi.gov/about/members/brennan; Judge Thomas Barland, GOV'T
ACCOUNTABILITY BOARD ST. OF WIS., http //gab Wi, gow/about/membcrs/barland Judge Thomas
Cane, GOV'T ACCOUNTABILITY BOARD ST. OF WIS, http://gab.wigov/about/members/cane.

36.  Jwdge David G. Deininger, supra note 35; ]ﬂdge Gerald C. Nichol, supra note 35; Judge Timothy L.
Vocke, GOV'T ACCOUNTABILITY BOARD ST. OF WIS, http://gab.wigov/about/members/vocke.
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administration.’’ It is also statutotily required to employ a legal counsel to
“perform legal and administrative functions for the board”? and to designate a
board employee as “the chief election official” of the state.? Kevin Kennedy has
served as the director and legal counsel of the GAB since its inception.®® He had
previously served for many years as executive director of the State Elections
Board.*! The Ethics and Accountability Division and the Elections Division each
have their own division administrator, who reports to the director and legal
counsel*? They and all other staff of the GAB, like the board members, are
required to refrain from specified political activities.*?

The statute creating the GAB gives it various powers and duties with respect
to the enforcement of state election administration, campaign finance, lobbying,
and ethics laws. Any person who believes there to be a violation of laws within the
GAB’s enforcement jurisdiction may file a complaint with the board. Its powers
include the investigation of alleged violations (with subpoena power)# the
bringing of legal actions to enforce state laws,* the referral of matters involving
criminal conduct for prosecution,* and the promulgation of rules interpreting or
implementing state election laws.*7 It may also issue advisory opinions on legal
matters within its jurisdiction.*® With respect to election administration, the GAB
has the power to provide financial assistance to counties and to conduct
educational programs for voters.#? It is also charged with responsibility for the
state voter registration list, and for establishing and enforcing procedures that
local jurisdictions must follow in maintaining the list.50

Even before the creation of the GAB, Wisconsin’s State Elections Board had
a reputation for evenhandedness and professionalism in its administration of
election laws.3! This was true despite the fact that, as noted above, it was
controlled by one or the other major party at various times. The GAB’s structure
adds a level of insulation from partisan politics greater than what either the
Elections Board or the Ethics Board enjoyed before. This is ensured both by the

37. WIS. STAT. §§ 5.05(2s)-5.05(2w) (2012).

38 Id. § 5.05(1m) (2012).

39. Id. §5.05(3g) (2012).

40.  Aceonntability Board Names Chigf Counsel, MILWAUKEE ]. SENTINEL, Nov. 6, 2007, at 2B.

41.  HUEFNER ET AL., s#pra note 12, at 115.

42, Id at116.

43, WIS. STAT. § 5.05(2m)(d)—(e) (2012).

44, Id § 5.05(1)(b).

45, Id § 5.05(1)(c).

46, Id § 5.05(2m)(a).

47.  Id § 5.05(1)(.

48. Id § 5.05(6a).

49, Id. § 5.05(62)(11) & (12).

50. Id § 5.05(15).

51. STEVEN F. HUEFNER, NATHAN A. CEMENSKA, DANIEL P, TOKAJI & EDWARD B.
FOLEY, FROM REGISTRATION TO RECOUNTS REVISITED 43 (2011). The Elections Board’s staff was
required to be nonpartisan, WIS. STAT. § 5.05(4) (2003).
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means of appointment—specifically, the requitement of confirmation by a two-
thirds supermajority in the state senate—and by the provision that the governor
may only remove members for cause.® The fact that the GAB is composed of
former judges, who ate less likely to have an incentive to make decisions with an
eye toward securing some future position, also helps provide some insulation to
the board’s decision making. To be sure, this structure does not guarantee that the
GAB’s decisions will be free of partisan bias. But it does increase the likelihood of
having politically neutral board members while reducing the likelihood that they
will catet to either major party.

In this respect, the GAB is unique among state chief election authorities. As
summarized in the table below, the predominant mode of selecting state chief
election authorities in the United States is through partisan election. This is the
manner in which thirty-five states select their chief election official, usually the
secretary of state.’ In the other states, the state chief election authority—either an
individual or a multimember boatd—is appointed.

‘Table 1: State Chief Election Authorides

Partisan Individual Multimember board
elected Appointed  Appointed ~ Bipartisan: Bipartisan: Nonpartisan
official by governor by legislature ~ One party Equal no. of

controls Ds and Rs

AL AK, AZ,  DE,FL, TN AR*, HI, IL, IN*, NY W1
AR* CA, CO, NJ,PA, KY* MD,

CT, GA, ID, X NC, O,

IN*, 1A, KS, RI*, 8C,
KY*, LA, MA, SD* VA

MI, MN, MS,
MO, MT, ME,

NE, NH, NV,
NM, ND, OH,

OR, RI*, SD¥,

UT, VI, WA,

WV, WY

* These states are listed twice because state election administration authority is shared by a partisan
secretary of state and a bipardsan board.

52. WIS. STAT. §§ 15.07(1) ().
53. Id §17.07(3) (2012).
54. Hasen, supra note 3, at 974-76; see also CTR. FOR DEMOCRACY & ELECTION MGMT.,,

ELECTION ADMINISTRATION PROFILES OF ALL FIFTY STATES (2009 (explaining oversight of —

election management in states). The information in the remainder of this paragraph and Table 1 is
based on these sources, supplemented by my own review of state laws.
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Of the states with an gppointed chief election authority, six have an ndividual
serving as state chief election authority, while fourteen states (including
Wisconsin) have a multiperson board3> Of the states with an appointed individual,
five vest the governor with appointment authority (sometimes subject to
legislative confirmation, but not by a supermajority), and the remaining state
(Teninessee) gives the state legislature the power to appoint the sectetary of state.56
Of the fourteen states with appointed boards, ten have a board that is structured
(either formally or functionally) so that a majority of members are of one party;
the other three have an equal number of Republicans and Democrats. While a
board with an equal number of Republicans and Democrats may seem more fair
than a partisan secretary of state, that model introduces the problem of gridlock
with respect to controversial decisions.>?

The predominant models of running elections are problematic, given the
inherent conflicts of interest they create for state chief election authorides.
Specifically, there is a conflict between their obligation to the citizenry to
discharge their duties without partisan bias on the one hand, and their incentive to
make decisions that benefit their party on the other.5® This problem has arisen in
several highly publicized elections, including the conduct of Republican Secretaries
of State Katherine Harris and Ken Blackwell during the 2000 Florida and 2004
Ohio presidential elections, respectvely, the conduct of Democratic Secretaries of
State Mark Ritchie of Minnesota and Jennifer Brunner of Ohio in 2008, and
Ohio’s Republican Secretary of State Jon Husted in 2012. In all these cases, the
state’s chief election official has been criticized by leaders of the other major party
for acting in a partisan manner.®® Partisan motivation is inherently difficult to

55. The careful reader will note that the sum of states with elected and appointed chief
election authorities exceeds fifty. That is because, in five states (Arkansas, Indiana, Kentucky, Rhode
Island, South Dakota) an appointed board shares clection administration responsibility with the
clected sectetary of state. In South Dakota, the elected secretary of state is 2 member of the board and
the other six members are appointed. ‘

56. TENN. CONST. art III, § 17. Tennessee’s chief administrative election official is actually
the state coordinator of elections, who is chosen by the appointed secretary of state. TENN. CODE
ANN. § 2-11-201 (2012). Tennessee also has a State Election Commission, consisting of seven
members, id. § 2-11-101, selected by the state legislature. I § 2-11-104. I have nor listed it as a
“board” state, however, because its primary duties are to appoint and remove local election
commissioners. See About the State Election Commrtie, TENN. DEPARTMENT OF ST. ELECTIONS,
http:/ /www.tn.gov/sos /election/ statecom.hum (last visited Mar. 10, 2013),

57.  The gridlock is particularly evident in the inaction of Illinois’s bipartisan Board of
Elections, When asked to describe the board, one longtime participant in Illinois politics said “[they
don’t] ey to get too far out in front of anything.” David C Kimball, Ifinois: Ending the Gridiock, in
ELECTION REFORM: POLITICS AND POLICY 190, 194 (Daniel J. Palazzolo & James W. Ceaser eds.,
2005); see alse HUEFNER ET AL., supra note 12, at 63.

58.  See gemerally Daniel P. Tokaji, Lowenstein Contra 1 owensiein: Conflicts of Interest in Election
Administration, 9 ELECTION LJ. 421 (2010) (arguing that conflicts of interest are a cental problem in
American election administration).

59. IZ at 432; Massimo Calabresi, The Powerfui Official Bebind Obio’s Vote, TIME SWAMPLAND,
(Nov. 6, 2012), http://swampland.time.cam/2012/11/06/jon-husted-the-mast-powerful-man-in-the-
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prove, of course, but critics of these chief election officials have pointed to
decisions that seem likely to benefit the official’s own party.

Wisconsin is the only state with a truly nonpartisan board structure. It is
unique among the states in requiting supermajority confirmation of new
commissioners, so as to insulate board members from partisan pressures. This
does not guarantee decision making that is blind to partisan effects, but it provides
a greater level of protection against partisan decision making than the structure of
any other state.

Although Wisconsin’s structure is unique among its fellow states, indepen-
dent election management authorities are the norm in the democratic world.®0 In
fact, independent election administration is widely viewed as essential to the
integrity of the democratic process.! The primary rationale for insulating election
management bodies from partisan politics is to guard against conflicts of interest
that might distort their decision making. As the influential European Commission
for Democracy Through Law (also known as the Venice Commission) has
explained: “Only transparency, impartiality and independence from politically motivated
manipulation will ensure proper administration of the election process, from the
preelection period to the end of the processing of results.”6? The International
Insdtute for Democracy and Electoral Assistance has likewise identified an
“autonomous and impardal” electoral management body as an internationally
recognized standard for fair elections.®3

The most common means by which other countries insulate election
management from partisan politics is by having an independent electoral commission.5%
Australia,®> Canada,% and India%’ are among the countries with such a commis-
sion. In other countries, election administration is delegated to a government

ohio-vote; see alro Samuel Issacharoff & Richard H. Pildes, Epilggne: Bush v. Gore and the Constitutional
Right to Vote 4 (New York University Public Law and Legal Theory Working Paper No. 381, 2013)
(discussing lingation surrounding 2012 election in Ohio).

60. I have discussed other countries’ election management structures in greater length in
Tokaji, supra note 3, at 137-42, and Daniel P. Tokaji, Public Rights and Private Rights of Action: The
Enforcement of Federal Election Laws, 44 IND. L. REV. 113, 120-25 (2010).

61.  See LOPEZ-PINTOR, supra note 1, at 12.

62, Eur. Comm’n for Democracy Through Law, Code of Good Practice in Electoral Matters, at 206,
Opinion No. 190/2002 (Oct. 18, 2002) (emphasis added), available at http:/ /www.venice.coeint/
WebForms/documents/>pdf=CD1(2002)139-¢.

63. INTLINST. FOR DEMOCRACY & ELECTORAL ASSISTANCE, supra note 1, at 37.

G4.  LOPEZ-PINTOR, smpra note 1, at 11; see alro MASSICOTTE ET AL., spra note 1, at 83-97; Ihl,
supra note 1, at 87-89. The discussion in the text relies mostly on Lopez-Pintor’s categorization.
LOPEZ-PINTOR, supra note 1, at 21-26.

65. LOPEZ-PINTOR, s#pra note 1, at 146; MASSICOTTE ET AL., sipra note 1, at 99-101.

66. MASSICOTTE ET AL., supra note 1, at 99-101; Frank Emmert et al., Troable Counting 1 otes?
Comparing 1 oting Mechanisms in the United States and Selected Other Countries, 41 CREIGHTON L. REV. 3,
g9 uory. S R )

67. David Gilmartin, One Day’s Saltan: TIN. Seshan and Indian Democracy, 43 CONTRIBUTIONS
TO INDIAN SOC. 247, 250 (2009) (describing India’s electoral commission).
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ministry which, though not formally independent of the ruling party, enjoys
considerable practical insulation from partisan politics by virtue of having a strong
core of professional civil servants. This is the case in several Western European
countries, including Belgium, Denmark, and Sweden.’® Stll other countries
dispetse authority among different components of the national government. An
example is the French system, in which a government ministry and judges share
responsibility.®® Such divided authority tends to assure fair election administration
by providing a relatively impartial check on government power. While the United
States is not completely alone in delegating authority to partisan elected officials at
the state level, we are at the far end of the spectrum in the partisanship of our
election administration system.”

Compounding the challenges inhetent in the partisan administration of
elections at the state level is the extreme decentralization of the U.S. system. Most
of the authority for running electons lies with state election officials, and the
thousands of county and municipal officials scattered across the country. In
contrast to virtually all other democratic countries, we lack an entity within the
national government that has power over election administration. It is true that
the Help America Vote Act of 2002 (HAVA) created the Election Assistance
Commission (EAC), a four-member bipartisan board charged with overseeing
some of its requirements.”! But from the beginning, this entity was designed to
have as little power as possible.”? In the first several years of its existence, the
EAC was plagued by multiple problems that hindered its effectiveness, including
the late appointment of commissioners, inadequate funding, a lack of regulatory
authority, partisan stalemate, failure to release information, and excessive
deference to state and local election officials.”® As of 2013, the EAC was without a
single sitting commissioner and some have called for it to be eliminated entirely.’
Although federal courts have come to police election administration more
aggressively in the years since 2000,7> most of the authority stll lies with state and
local officials.

Election administration in the United States thus remains mostly a matter of
state law and local practice. The means by which local election officials are chosen,
as well as their degree of professionalization, varies dramatically from state to
state—and sometimes within a particular state. While all states have election laws

68. LOPEZ-PINTOR, smpra note 1, at 59,

69.  See Tokaji, supra note 60, at 121 (citing LOPEZ-PINTOR, supra note 1, at 22, 60-61).

70.  Tokaji, supra note 3, at 127.

71, Seeid at 130.

72.  SeeLeonard M. Shambon, Implementing the Hefp America Vote Act, 3 ELECTION L.]. 424, 428
(2004) (describing the EAC as an agency “designed to have as little regulatory power as possible™).

73.  Tokaji, supra note 3, at 135-36.

74.  Amanda Becker, The Phantorr Commission, ROLL CALL, Nov. 1, 2012, at 1.

75.  See Daniel P. Tokaji & Owen Wolfe, Baker, Bush, and Ballsr Boards: The Federalization of
Election Administration, 62 CASE. W. RES. L. REV. 969, 969-71 (2012).
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and a state chief election authority, much of the on-the-ground work of running
elections rests with officials at the county or municipal level. Roughly two-thirds
of local jurisdictions elect those charged with running their elections, with party-
affiliated officials in almost half of local jurisdictions.”s According to one study,
forty-six percent of local jurisdictions have patty-affiliated election authorities,
while fourteen percent had bipartisan and twenty-nine percent had nonpartisan
local election authorities.”

The United States is therefore unusual in the degree of decentralization of its
election administration system as well as its partisanship. In contrast to most other
countties, pattisan clection administration is the near-universal norm at the state
level and is commeon at the local level. We are also highly decentralized, more so
than any other democratic country. This is evident both at the top of our system,
in the absence of a national entity with real power over election administration,
and at the bottom, in the wide variation among the thousands of local officials
with day-to-day responsibility for running our elections.

Although Wisconsin’s state-level election management institution is unique,
the state is not immune from the problems that accompany the highly
decentralized system for running elections in the United States. In fact,
Wisconsin’s problems are especially serious in some respects. In particular, the
degree of decentralization in Wisconsin is extremely high—even by the
hyperdecentralized standard of the United States. In most states, local authotity
for running elections tests primarily at the county level. In Wisconsin and a few
other states, however, most authority for running elections rests at the municipal
level—that is, in cities, towns, and villages—although county officials also play an
important role in counting votes, as we shall see.”® County clerks in Milwaukee are
elected, while municipal clerks may either be elected or appointed.” There are
1851 municipalities in Wisconsin, ranging in size from tiny towns with just a few
voters to the City of Milwaukee with hundreds of thousands of voters.#0

Despite its high degree of decentralization, Wisconsin also has some features
that are hospitable to the evenhanded administration of elections. In particular, it
has a strong good government tradidon, stretching at least as far back as the
Progressive Era of the eatly twentieth century.8! The state has relatively high voter

76. Kimball et al., supra note 4, at 453.

77.  Kimball & Kropf, mpra note 4, at 1261 tbl.1.

78. For a discussion of Waukesha County Clerk Kathy Nickolaus, see TIMOTHY R, VERHOFF,
SPECIAL INVESTIGATION REPORT IN THE MATTER OF WAUKESHA COUNTY CLERK KATHY
NICKOLAUS, Wis. GOV'T ACCOUNTABILITY BD. CASE #2011-04, at 2 (2011), aratlable at http:/ /gab
~wigov/sites/default/files/news/65/waukesha_independent_investigation_final_report_pd_71534

 .pdf. See also infra notes 176, 181-90 and accompanying text.

79. HUEFNER ET AL., supra note 12, at 113-14.
80. HUEFNER ET AL., spra note 51, at 39; HUEFNER ET AL., supra note 12, at 111,
81. HUEFNERET AL., spra note 12, at 111.
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turnout and its election officials have generally enjoyed a good reputation for
professionalism. 82

All these features of Wisconsin’s election system distinguish it from all other
states. Of course, exery state has its own unique election ecosystem.33 For this
reason, it is important to resist overly simplistic comparisons among states. At the
same time, the fact that Wisconsin’s state election authority is so different from
those of other states makes it particularly worthy of careful study—including
consideration of whether this nonpartisan model should be exported elsewhere,

II. THE EXPERIENCE OF WISCONSIN’S GOVERNMENT ACCOUNTABILITY BOARD

The first five years of the GAB’s existence were an especially tumultuous
petiod in Wisconsin politics. Despite its tradidonally civil political climate,
Wisconsin has not been immune from the intense polarization that increasingly
grips the country. In fact, it has been a leading example of this polarization. This
atmosphere presents major challenges for an independent board charged with
fairly administering state laws governing the political process. This Part addresses
five of the most significant election administration issues that the GAB
confronted between its establishment in 2007 and 2012.. In examining its
performance in these areas, my objective is to consider how effectively it has
iaerformed its role of administering electoral rules fairly. This is an inherently
subjective inquiry, of course, as reasonable observers may differ in their
assessments of that question. That said, my overall judgment is that the GAB has
been very effectve in doing the job it was created to do.3

A. Voter Registration

In its first three years of existence, the GAB faced major challenges—
including a lawsuit filed by the state attorney general—having to do with its
statewide registration database.’® Some background on changes in the way that
voter registration is handled, both in Wisconsin and nationally, is necessary to
understand this issue.

Untl 2006, Wisconsin was one of two states that did not require voter

82, Id. Buf see JAMES K. CONANT, WISCONSIN POLITICS AND GOVERNMENT: AMERICA’S
LABORATORY OF DEMOCRACY 83-90 (2006) (discussing Wisconsin’s tradition of professionalism in
government, but noting more instances of discord and alleged corruption in the 1980s and 1990s).

83.  Set generally HUEFNER ET AL., s4pra note 12 (examining the different election ecosystems in
Ohio, Lllinois, Michigan, Wisconsin, and Minnesota).

84.  The accounts that follow are based upon publicly available information including court
filings, GAB memos, complaints filed with the GAB, and in some cases Ppress reports.

85.  Van Hollen v. Gov’t Accountability Bd., No. 08-CV-4085, (Wis. Ct. App. Oct. 23, 2008),
available at http://moritzlaw.osu.edu/ electionlaw/litigation /documents /vanhollen-order-10-23-08.pdf.
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registration for all voters.8 Under state law, Wisconsin municipalities with fewer
than 5000 people were not required to have voter registration.®” Only 312 of the
state’s 1851 municipalities actually had voter registradon,® although approximately
three-quarters of voters lived in jurisdictions where voter registration was
required.8? As in most other states, registration lists were kept at the local, and not
the state, level. Under section 303 of HAVA, Wisconsin was required to create a
statewide voter registration database for the first time.?0 The basic idea was to
move lists from the local level to the state level, ensuting consistency and making
it easier to keep track of voters when they moved from one jurisdiction to another
within a state. HAVA’s statewide voter registration database mandate was
originally scheduled to become effective in 2004, but the statute allowed states to
extend their deadline until 2006.91 Like most of the states, Wisconsin availed itself
of this extension.”?

Even before the GAB existed, the process of creating a statewide registration
database was fraught with difficulty. This was due in part to the large number of
local electoral jurisdictions in Wisconsin and the fact that most of them had no
voter tegistration at all before 2006, but it was also attributable to technical
problems. The State Electon Board contracted with Accenture to create the
software for its Statewide Voter Registration System (SVRS), allocating $27.5
million in federal HAVA funds for this purpose.? The transition did not go
smoothly. Among the problems with the new system were slow speeds in entering
data, associated high costs for local election officials, data entry errors, problems
in generating walk lists for candidates, and difficulties in “matching” voters against
the statewide registration list.? This occasioned a great deal of frustration on the
part of election officials, much of it directed toward Accenture.”> As a result of
these technical problems, Wisconsin’s HAVA database was not fully functional
untl August 2008.%

The “matching” tequirement is what ultimately led to litigation against the

86. The other was North Dakota, which still does not have voter registration, Qualifications for
Voting in North Dakota, N.D. SECRETARY OF STATE, http://www.nd.gov/sos/electvote/voting/
voter-qualifihtml (last visited Feb. 10, 2013).

87. HUEFNER ET AL., supra note 12, at 113, 124

88. Id

89. Idacl13.

90. 42U.S.C. § 15483(a)(1) (2006).

91, 14 § 15483(d).

92.  Daniel P. Tokaji, Eardy Returns on Flection Reform: Discretion, Disenfranchisement and the Help
America Voie Act, 73 GEO. WASH. L. REV. 1206, 1216 (2005).

93, HUEFNER ET AL., s#pra note 12, at 123.

94, Id.

95, Id at123-24.

96, SARAH WHITT, ST. OF WIS. GOV'T ACCOUNTABILITY BD., A STATISTICAL ANALYSIS OF

HAVA CHECKS IN WISCONSIN AUGUST 6, 2008 THROUGH JANUARY 4, 2009, at 27(2009), avarlabie at—

http:/ /www.gab.wi.gov/sites/default/files/publication/ 65/ stadstical_analysis_hava_checks_01_09
_pdf_10016.pdf.
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GAB, brought by the Republican state attorney general”7 In addition to
mandating the creation of statewide voter registration databases, section 303 of
HAVA includes the following requirement:

The chief State election official and the official responsible for the State
motor vehicle authority of a State shall enter into an agreement to match
information in the database of the statewide voter registration system
with information in the database of the motor vehicle authority to the
extent required to enable each such official to verify the accuracy of the
information provided on applications for voter registration.%

The notion behind this requirement was that compating the information in
new statewide registration lists against the information in state motor vehicle
records would ensure accuracy. Yer HAVA was not very clear on how this
matching was to be done, or on the consequences of a failed match.%

As a result, there was great variation among states in how they conducted
HAVA matches and what the consequences of a failed match were.1% Some states
tequited an exact match, while others only required a partial or substantial
match.!%! In terms of consequences, the typical practice is not to prevent people
from voting due solely to a failed match, but instead to require that voters provide
non—photographic means of confirming their information.!2 The concern with
requiring an exact match or disqualifying voters whose information does not
match is that a nonmatch may be due to some administrative error. Specifically,
errors may appear in databases for a variety of reasons that have nothing to do
with fraud or eligibility such as typographic errors, transposed names, martiage,
transposed fields (e.g., Yao Ming rather than Ming Yao), double names (e.g., Billy
Bob [first name] Thornton [last name] rather than Billy [first] Bob [middle]
Thornton [last]), hyphenated names (e.g., Gabrel Garcia Marquez rather than
Gabriel Garcia-Marquez), and omitted information. They may be due to data-
entry errors that have nothing to do with voter eligibility.10 A large number of
nonmatches occur when comparing voter registration databases with other

97.  See Van Hollen v. Gov'e Accountability Bd., No. 08-CV-4085, at *8 (Wis. Ct. App. Oct.
23, 2008), available at htrp://mor,itzIaw.c>su.edu/clcctionlaw/ljtigaﬁon/documents/VanHoﬂen—Order
-10-23-08.pdf.

98. 42 U.S.C. § 15483(a)(5)(B)(I) (2006).

99.  See Daniel P. Tokaji, Voter Registration and Institutional Reform: Lessons from a Historic Election,
3 HARV. L. & POL’Y REV. ONLINE 1, 6 (Jan. 22, 2009), http:/ /www.hlpronline.com/Tokaji_HLPR
_012209.pdf.

100.  See Nathan Cemenska & Sarzh Cherry, Key Questions for Key States: Executive Summary,
ELECTION L. @ MORITZ 10-12 (Sept. 3, 2008), http:/ /moritzlaw.osu.edu/electonlaw/projects/
m2p52008/EOQsforExecutichummaqwithlhks.pdf.

101.  Id at 10-11.

102, Jd at11.

103.  Justin Levict et al., Making tbe List Database Matching and 1 ertfication Processes for 17oter
Regisiration, BRENNAN CENTER FOR JUST. 4 (Mar. 24, 2006), http:// www.brennancenter.org/
dynamic/subpages/download_file_49479 pdf.
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databases for reasons that have nothing to do with voter eligibility. Prior to the
2008 election, the GAB found that over one in five new voters (twenty-two
percent) had information in the voter registration database that did not match
motot vehicle records. 104

Wisconsin Attorney General ].B. Van Hollen’s lawsuit against the GAB
arose from the board’s decision to allow nonmatched voters to cast a regular
ballot.!95 Its rationale was that many voters in this category were actually eligible
voters who had been voting for yeats, and should not be denied a regular ballot
due to a possible administrative error.!% Van Hollen, a Republican, disagreed with
the GAB’s decision. While the complaint in Van Hollen v. Government Accountability
Board%7 was not very precise on the relief being sought, it alleged that the failure
to “remove ineligible voters and to conduct or require HAVA checks” could
result in tens of thousands of people being allowed to vote despite discrepancies
that “may, in fact, provide evidence that they are not eligible to vote.”1% A state
circuit court dismissed the case a few weeks latet, concluding that there was no
legal requitement that a voter be matched as a precondition to voting.’® This legal
conclusion was correct, as neither HAVA nor Wisconsin law required that
nonmatched voters either be removed from votng lists or required to cast a
provisional ballot. Section 303 instead imposes a requirement that state election
authorities enter into agreements for database matching with their state motor
vehicle authority, saying nothing about any consequence on voters if the match
fails.

While this ended the litigation, the reliability of the GAB’s matching protocol
remnained an open question. After the 2008 electon, the GAB attempted to
determine the reliability of its matching protocol by examining the nonmatch rates

104, Patrick Matley, T7ofer Registration Information Often Doesn't Matoly  Driver  Records,
MILWAUKEE ]. SENTINEL, Aug. 28, 2008, at 1B.

105. SARAH WHITT, ST. OF Wis. GOV'T ACCOUNTABILITY BD., FINAL REPORT OF THE
RETROACTIVE HAVA CHECK PROJECT 2 (2010), available at hitp://gab.wigov/sites/default/files/
publication/69/final_report_of_the_retroactive_hava_check_pdf_19864.pdf.

106. ST. OF WIS, GOV'T ACCOUNTABILITY BD., GOVERNMENT ACCOUNTABILITY BOARD’S
PROTOCOL: RETROACTIVE HAVA CHECKS OF VOTER RECORDS 5 (2009), available at
http:/ /gabawi.gov/sites/default/files/publication/69/ final_report_of_the_retroactive_hava_check_p
df_19864.pdf (Appendix 1).

107. Documents from this case may be found at Van Holler 1. Government Acconntability Board,
ELECTION L. @ MORITZ, http://motitzlaw.osu.edu/electionlaw/ lidgation/vanhollenv.gab.php (last
visited Feb. 3, 2013).

108. Petition for Writ of Mandamus at 12, Van Hollen v. Gov't Accountability Bd., No. 08-
CV-4085 (Wis. Ct. App. Sept. 10, 2008), availabl at http://mortzlaw.osu.edu/ electionlaw/litigation/
documents/VanHollen-Complaint.pdf. The author joined an amicus brief in oppositon to the
petition. )

~ 109, Van Hollen v. Gov't Accountability Bd., No. 08-cv-004085; at *18 (Wis, Ct. App. Oct.”
23, 2008), avatlable at http:/ /moritzlaw.osu.edu/electionlaw/litigation/documents / VanHollen-Order
-10-23-08.pdf.
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of those who registered between 2006 and 2008.10 The GAB uncovered a large
number of problems when conducting HAVA checks.!1! According to a report
prepared by the GAB, twelve percent tesulted in a nonmatch.!!2 Thus, if
nonmatched voters had been required to cast provisional ballots in the November
2008 election, then between 18,000 and 24,000 voters would have been subjected
to this requirement—seventy-eight times the number of provisional ballots cast in
the previous election.!' Such a high number of provisional ballots, in a state that
has traditionally cast few provisional ballots, would be expected to have caused
considerable administrative headaches for election officials, poll workers, and
voters alike. Thus, with the benefit of hindsight, it is evident that the GABR made
the right call in not requiring nonmatched voters to cast a provisional ballot. At
the same time, the GAB’s post-2008 study revealed serious problems with
Wisconsin’s matching procedure—though ones shared with other states, which
had similar difficulties implementing the matching requirement of HAVA.

In the end, the GAB wound up following a process designed to remove
from the list those who are not residing at their registered address, while avoiding
the removal of eligible voters. To comply with HAVA’s mandate consistent with
state law, the GAB sent two separate mailings to nonmatched voters, in an effort
to ascertain whether they are really living at the address at which they are
registered. In 2009, its initial mailing went out to 87,000 voters who wete flagged
in checks for non-matches,! telling voters that their registration information did
not match. For those whose letter was returned as undeliverable, the GAB sent
out a second letter stating that the GAB has reliable information that the registrant
no longer resides at the address under which he is registered, and giving the
registrant thirty days to respond or be inactivated in the voter rolls.!’5 Those who
did not respond or who again had their letters returned as undeliverable were
deactivated. The GAB had statutory authotity to do so pursuant to a state
statute.'!® In the end, some 8000 voters were inactivated following this process.!17

110.  WHITT, s#pra note 96, at ii.

111, Seesd.

112 14

113. Id

114, WHITT, sspra note 105, at 3,

115, ST. OF Wis. GOV'T ACCOUNTABILITY BD., 30 DAY NOTICE LETTER TO RETROACTIVE
HAVA CHECK UNDELIVERABLES FREQUENTLY ASKED QUESTIONS (2010), availabic at http:/ /gab
wi.gov/sites/default/files /memo/20/ retro_hava_30_day._notice_faq_final_10_11_10_pdf_1 5767.pdf.

116.  Upon receipt of reliable information that a registered elector has changed his or her

residence to a location outside of the municipality, the municipal clerk or board of election

commissioners shall notfy the clector by mailing a notice by 1st class mail to the elector’s
registration address stating the source of the information. ... If the elector no longer
resides in the municipality or fails to apply for continuation of registration within 30 days

of the date the notice is mailed, the clerk or board of election commissioners shall change

the elector’s registration from eligible to ineligible status.

WIS. STAT. § 6.50(3) (2010).

117. Memorandum from Kevin J. Kennedy, Dir. & Gen. Counsel, Wis. Gov’t Accountability

Bd., to Members of the Gov't Accountability Bd. 5 (Dec. 13, 2010), avaslable at http:/ /gab.wigov/
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Accotding to the GAB, there was no evidence anyone on the list attempted to
vote fraudulently in 2010.18 In some other states, the deactivation of voters in this
way might be problematic. But the existence of Election Day registration in
Wisconsin tends to mitdgate this difficulty.'’ Even if a voter is wrongly omitted
from the rolls, he or she can still go to the polling place on Election Day, re-
register, and cast a ballot that will count.

Maintenance of voter registration lists is an issue fraught with partdsan
tension, with Republicans generally urging aggressive purging of lists to prevent
fraud, and Democrats urging a more caudous approach to avoid disenfranchising
eligible voters. While the issue of HAVA matching has been a troublesome one
for Wisconsin and other states, the GAB appears to have found a reasonable
solution, handling the problems that emerged in a studied and careful way. In
2008, it wisely resisted the call for nonmatched voters to be omitted from the lists
or compelled to cast a provisional ballot; but in 2010, it implemented a process
that complies with HAVA’s matching requirement, while avoiding unnecessary
burdens on eligible voters.

B. Early and Absentee Voting

Early and absentee voting has been the subject of heated debate throughout
the United States in recent years. The 2008 Obama campaign made extensive use
of eatly voting in several key states, a tactic that was seen as helpful in improving
turnout among the Democratc base. In 2011, after Republicans swept into the
legislature and governor’s office in a number of states, they enacted legislation to
limit eatly voting in a handful of states, including swing states Ohio!? and
Flotida'?l—much to the dismay of Democrats and votng rights activists.

Wisconsin’s consideration of eatly voting was less charged with partisan
actimony than that of other states. Since 2000, Wisconsin has long allowed voters
to cast absentec ballots at their municipal clerk’s office before Election Day
without an excuse.!?2 While in-person absentee voting is similar to eatly voting
(some might say functionally identical), voters are technically casting an absentee
ballot. As with mail-in absentee ballots, the voter fills out an applicaton at the

sites/default/files /event/74/12_13_14_20100pen_session_all_docs_with_agenda_pdf_14491.pdf
(PDF pages 38—46).

118, More Than 12,000 Voters Ineligible to Cast Baflots, MILWAUKEE ]. SENTINEL (Oct. 28, 2010),
http:/ /www jsonline.com/news /wisconsin/106088073.html.

119.  Wisconsin is cxempt from the requirements of the Natonal Vorer Registration Act,
including those which relate to list maintenance, because it has Election Day Registration. 42 US.C. §
1973gg-2(b)(2) (2006).

120. H.B. 194, 129th Gen. Assem. (Oh. 2011) (repealed Sub. S§.B. 295, 129th Gen. Assem.
(Oh. 2012)).

121, 2011 Fla. Laws 40. ) ) o o

122, 1999 Wisconsin Act 182 § 90m,WIS. STAT. § 6.85 (2000), amended by 2011 Wisconsin Act
23 § 55.
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clerk’s office and is then given an absentee ballot. After marking the ballot, the
voter places it in an envelope that is not tabulated until Election Day, rather than
using an electronic voting machine or feeding the ballot through a scanner as
would be done on Election Day.'® Like many other states, Wisconsin has seen a
sharp increase in the percentage of people voting by absentee ballot in recent
years, going from around six percent in 2000 to twelve percent in 2004 to twenty-
one percent in 2008.72% The large number of absentee voters in the 2008 election
led some to question whether it would make sense to move to a “true” early
voting system, in which voters would cast ballots electronically or through a
tabulating machine, just as on Election Day.)? Some local election officials
complained of the administrative burdens associated with processing large
numbers of ballots in the days immediately prior to Election Day.126

These concerns led the GAB to undertake a swudy of early voting,
considering both changes the GAB might make itself as well as ones that would
require statutory amendments. The GAB’s staff proceeded in a methodical
fashion, examining the expetrience of other states as well as academic studies of
early voting. It also conducted “listening sessions” with local election officials,
academics, and members of the public.'?” In the face of strong resistance from
municipal clerks,'?® GAB staff ultimately recommended an opdon that stopped
short of full-scale early voting, citing costs and Wisconsin voters’ relatively high
level of satisfaction with the existing process,'?? as well as possible confusion
among voters.'? Instead, GAB staff recommended a more streamlined version of
in-person absentee voting,!3' which would include: (1) allowing people to vote in
multiple satellite locations (not just the clerk’s office),2 (2) keeping the hours for
in-person absentee voting flexible,'3 (3) allowing a simplified application process
for in-person absentee voting,!* (4) changing the start date for in-person absentee
voting from thirty to twenty days before Election Day,!35 and (5) retaining the end

123,  ADAM HARVELL & EDWARD EDNEY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., AN
EXAMINATION OF EARLY VOTING IN WISCONSIN 2 (2009), available at http://gab.wigov/sites/
default/files/publication/65/early_voting_report_final_pdf_25757.pdf.

124, Id at1.

125. Id

126.  See Peter Maller, Clerks Brace for Vuting Crowds Officials Excpect a Long, Grueling Election Day,
MILWAUKEE |. SENTINEL, Nov. 2, 2004, at 5B.

127. HARVELL & EDNEY, spra note 123, at 4-5.

128.  Panel Recommends Against Early Voring, MILWAUKEE ]. SENTINEL (Dec. 16, 2009),
http:/ /www.jsonline.com/news /wisconsin/79400042.hrml.

129. HARVELL & EDNEY, mprz note 123, at 18.

130. Id at21.

131,  Id at19-21.

132. Id at 20.

133, Id

134, Id

135.  Id. at 19-20.
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date for in-person absentee voting of Monday, the day before Election Day, at
5:00 p.m.136

In the end, the GAB adopted all of its staff’s recommendations but the last
one.!37 Instead of retaining the preexisting deadline for in-person absentee voting,
the GAB recommended that the legislature move up the deadline to 5:00 p.m. or
the close of business (whichever is later) on the Friday before Election Day.!3
This was framed as a recommendation because its implementation required
statutory change. The radonale for the earlier deadline was that allowing in-person
absentee voting to proceed through the day before the election put too much
strain on local election officials, who were required to witness, seal, and sort
absentee ballots. This made it difficult for them to complete the other tasks for
which they were responsible in the immediate run-up to Election Day. The state
adopted this recommendation through legislation enacted in 2011, which moved
up the deadline for in-person absentee voting from the day before Election Day to
the Friday before Election Day.1®

Reasonable minds can certainly disagree over whether moving up the
deadline for in-person absentee voting was a wise policy choice. There is
undoubtedly some tension between administradve costs for election officials on
the one hand and voter convenience on the other. It cannot reasonably be
disputed, however, that the GAB and its staff analyzed the question in a careful
and methodical way, taking into consideration the costs and benefits of this and
other proposed changes to carly and absentee voting in Wisconsin. The same,
unfortunately, cannot be said for the state legislature. The change in the deadline
for eatly voting was adopted on a patty line vote,!*? as part of the same legislation
that included the highly controversial photo ID trequirement, which is discussed
below. Sdll, the GAB’s consideration of the issue represents precisely the sort of
studied approach to the question of early voting that one would hope for from a
nonpartisan election administration body. '

C. Voter Identification

In the years since HAVA’s enactment, no election administration topic has
been more contentious than voter identdfication. HAVA adopted a limited 1D
requirement, applicable only to first-ime voters who registered by mail. The

136. Id. at 20,

137.  See ST. OF WIS, GOV'T ACCOUNTABILITY BD., OPEN SESSION MINUTES 9-10 (2009),
avaifable at htp://gab.wi.gov/sites/default/ files/event/2009_12_17_gab_open_session_minutes_pdf
_97306.pdf.

138. Id

139. 2011 Wisconsin Act 23 § 57, W1s. STAT. § 6.86(1)(b) (2010).

140.  See Detailed Rernlts of Wis. Assembly T ote on AB 7, WIS. LEGIS. DOCUMENTS (May 11,
AB 7, Wis. LEGIS. DOCUMENTS (May 19, 2011), http://legis.wisconsin.gov/2011/data/votes/
sv0192.pdf.
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statute did not require those voters to produce photo identification; it also allowed
documentary identification such as a bank statement, udlity bill, or government
document with the voter’s name and address.’¥ Since HAVA’s enactment, a
number of states have gone further, requiring some or all voters to present
government-issued phofo identification in order to have their votes counted.142
Geotgia, Indiana, and Missouri were the first to impose such a requirement in
2005 and 2006. While Missouri’s state supreme court struck down that state’s law,
the US. Supreme Court upheld Indiana’s photo ID requitement in Cranford 1.
Marion County Elections Board* and Georgia’s law survived legal challenges in
federal and state courts.!*

Given the intense partisan debate surrounding voter ID, it is no surprise that
this issue has provided the most severe test of the GAB’s nonpartisanship. Since
the 2010 general election, several additional states have adopted or toughened
voter 1D laws.1> Wisconsin is among them, adopting a strict government-issued
photo ID law in 2011,'% which has since been enjoined by state courts.'¥” The
GAB provided information to the state legislature when the bill was under
consideration and recommended some changes,'* though it did not take a
position for or against the bill'%? The implementation of the voter ID statute
nevertheless precipitated what is probably the most serious threat to the GAB’s
independence.

141, See The Rautes on Registering to 1"ote, MILWAUKEE ], SENTINEL, Feb. 15, 2004, at 6Z.

142, For a list of state idendfication requirements, sce Voter ld: State Requirements, NATL
CONFE. OF ST. LEGISLATURES, http://w_ww.ncsl.otg/legislatu:csfdcctions/e]ecﬁcns/vater—id.aspx
(last visited Feb. 2, 2013).

143.  Crawford v. Marion Cnty. Elections Bd., 553 U.S. 181, 188-89 (2008).

144.  See Common Cause/Ga. v. Billups, 554 F.3d 1340, 1345 (11¢h Cir. 2009); Perdue v. Lake,
647 S.E.2d 6, 7-8 (Ga. 2007).

145, See Vter ID: 2011 Legislotion, NAT’'L CONF. OF ST. LEGISLATURES, hetp:/ /www.nesl
.org/legislatures-clections/clections/voter-id-2011-legislation.aspx (last updated Jan. 26, 2012) (listing
action on all state voter ID bills in 2011); Vorer ID: 2072 Legislation, NAT'L CONF. OF ST.
LEGISLATURES, http://www.ncsl .org/legislatures-elections/clections/voter-id-2012-legislation.aspx
(last updated Jan. 10, 2013) (listing action on all state voter ID bills in 2012); see also Voter Tdentification
Reguirements, NAT'L CONF. OF ST. LEGISLATURES, http://www.ncsl.org/legislatures-elections/
electons/voter-id.aspx (last updated Feb. 14, 2013) (featuring an interactive map which lists general
voter ID requirement in all U.S. states).

146, 2011 Wisconsin Act 23 §§ 1, 45 (adding WIS. STAT. § 5.02(6m) (2011) and amending
§ 6.79(2)(=) (2010)).

147.  Milwaukee Branch of the NAACP v. Walker, No. 11-CV-5492 (Wis. Cir. Ct. 2012),
appeal docketed, No, 2012AP1652 (Wis. Ct. App. July 23, 2012); League of Women Voters v. Walker,
No. 11-CV-4669 (Wis. Cir. Ct. 2012), appeal docketed, No. 2012AP584 (Wis. Ct. App. Mar. 3, 2012).

148.  Kevin ]. Kennedy, Dir. & Gen. Counsel, Wis. Gov't Accountability Bd., Remarks
Presented to Wis. Senate Comm. on Transp. & Elections (Jan. 26, 2011), available at
htrp://gab.Wi.gov/sitcs/dcfaull/ﬂlcs/pubﬂcaxion/65/kcnncci}'_senate_commj ttee_testimony_1_26_
11_pdf_12141.pdf; see alio Core Prinaples of 1'oter Photo ID, GOV'T ACCOUNTABILITY BOARD ST, OF
Wis., http:/ /gab.wi.gov/node/1588 (last visited Feb. 2, 2013).

149.  Letter from Kevin ]. Kennedy, Dir. & Gen. Counsel, Wis. Gov’t Accountability Bd., to
Members of Wis. State Legislature 1 (Jan. 12, 2011) (on file with author).



2013] WISCONSIN'S GOVERNMENT ACCOUNTABILITY BOARD 595

Wisconsin’s voter ID statute (2011 Wisconsin Act 23) sets forth an exclusive
list of the documents that constitute acceptable photo identification.!*® Among the
documents on that list is a student ID card from an acctedited college or
university, which expites not more than two years after its date of issuance.’® In
implementing this requitement, the GAB made two decisions . that aroused
oppositdon from some of the Republican supporters of the ID law. The first
concerned the statute’s requirement that student IDs have an expiration date less
than two years from their date of issuance to be acceptable.!® Most college 1Ds
lack such an expiradon date, but the GAB voted unanimously to allow colleges to
affix stickers on existing college IDs so that they could be used to vote.!>? The
second GAB decision that aroused Republican opposition concerned the use of
ID cards from technical colleges. The GAB initially concluded that technical
college IDs could not be used, but later reversed itself.’> Based on a textualist
interpretation of “ccllege,” the term used in the statute, the GAB concluded that
IDs from technical colleges fall within the scope of an acceptable ID.155 The GAB
reached this conclusion despite the fact that there was a failed attempt to include
specifically technical colleges during the legislative debate over the voter ID bill.15¢
Notwithstanding this legislative history, the board believed that the plain meaning
of the statute requited acceptance of technical college 1Ds.'57

The existence of such a disagreement would not, by itself, constitute a threat
to the GAB’s independence. The problem in the case of photo IDs stemmed from
another statute that was adopted in 2011, pertaining to state rulemaking (2011
Wisconsin Act 21). This statute requites that proposed rules be approved not only
by the body with policymaking authotity over the topic but alse by ihe governor}8

150.  Wis. STAT. § 5.02(6m) (2012).

151.  Specifically, the statute provides that acceptable ID includes:

An unexpired identification card issued by a university or college in this state that is

accredited, as defined in 5. 39.30(1)(d), that contains the date of issuance and signature of
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card expires no later than 2 years after the date of issuance if the individual establishes that

he or she is enrolled as a student at the university or college on the date that the card is
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WIS, STAT. § 5.02(6m)(f).
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(PDF pages 34-39).
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155. IKevin J. Kennedy, Dir. & Gen. Counsel, Wis. Gov't Accountability Bd., Written
Remarks for the Joint Comm. on Review of Admin. Rules 3 (Nov. 15, 2011), available af http:/ /gab.wi
.gov/sites/default/ files/publication /137 /kevin_kennedy_jcrar_testimony_11_15_11_pdf_16716.pdf.
~ 156, Memorandum from Kevin J. Kennedy, supra note 152,72t 2

157. Id

158.  WIS. STAT. § 227.135(2) (2012).
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The GAB has statutory authority to promulgate rules for the purpose of
intetpreting or implementing state election administration statutes.’®® Under
previous law, the agency alone had the power to promulgate a rule within its
jurisdiction but, as a result of the 2011 statute, gubernatorial approval must also be
obtained. 60

Although the GAB’s decisions with respect to stickers and technical college
IDs were not initially made in the form of a rule, a legislative committee (the Joint
Committee for Review of Administrative Rules or JCRAR)!6! has the power to
require state agencies to promulgate rules addressing the content of administrative
decisions in appropriate circumstances. Specifically, JCRAR may direct an agency
to promulgate an emergency rule if it determines that “a statement of policy or an
interpretation of a statute meets the definition of a rule.”12 In the case of the
GAB’s ID policies, the committee voted six to four along party lines—with all
Republicans supporting and all Democrats opposing—to force the board to write
administrative rules embodying their policies relating to technical college IDs and
stickers.'®3 The upshot of the legislative committee’s action was to require that
Republican Governor Scott Walker approve the GAB’s interpretation of the ID
requirement before it could take effect. In addition, this process would have
delayed the effective date of the ID policy approved by the GAB by
approximately two months.104

In the end, the controversy over the forms of acceptable ID was rendered
moot (at least temporarily) by the decisions of two lower state courts énjoining
Wisconsin’s ID law in its entrety on state constitutional grounds.!®5 Still, this
episode is an ominous sign for those concerned about whether an independent
election administration agency can function effectively when considering 2
contentious issue in an intensely partisan legislative environment. Due to the 2011
changes to Wisconsin’s rulemaking process, a legislative committee may effectively
require gubernatorial approval for the GAB’s interpretation and implementaton

159, Id. § 5.05(1)() (2012).

160. 2011 Wisconsin Act 21 § 4, Wis. STAT. § 227.135(2) (2012).

161, Wisconsin law vests the JCRAR with oversight responsibility over agency rulemaking. See
WIS, STAT. § 227.19(4) (2012).

162. WIS, STAT. § 227.26(2)(b) (2012).

163.  Patrick Marley, Eiection Panel Told to Write Ruie on Technical College TD Use, MILWAUKEE J.
SENTINEL (Nov. 15, 2011), http:/ /www.jsonline.com/news/statepolitics / election-panel-told-to-write
-rule-on-technical-college-id-use-3132ikn-133904558.html.

164.  Memorandum from Kevin J. Kennedy, Dir. & Gen. Counsel, Wis. Gov’t. Accountability
Bd,, to Members of the Gov’t. Accountability Bd. 2-3 (Dec. 13, 2011), aariable at http:/ /gab.wigov/
sites/default/files/event/74/12_13_1 1_open_agenda_and_board_materials_pdf_(7032.pdf  (PDF
pages 75-84).

165.  See Milwaukee Branch of the NAACP v. Walker, No. 11-CV-5492 (Wis. Cir. Ct. 2012),
appeal docketed, No. 2012AP1652 (Wis. Ct. App. July 23, 2012); League of Women Voters v. Walker,
No. 11-CV-4669 (Wis. Cir. Ct. 2012), gppeal docketed, No. 2012AP584 (Wis. Ct. App. Mar. 3, 2012).
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of state election administration law.1% This leaves considerable room for mischief
by elected officials intent on tampering with the GAB’s decisions and
undermining its mission of administering elections without partisan bias.

D. Reporting of Election Results

The most embarrassing election administration episode to occur during the
GAB’s tenure was the misrepotting of election results during an extremely close
state supreme coutt contest in 2011. Close electons have engendered heated legal
debates in the modern era of election administration, from Florida’s 2000
presidental election to Washington’s 2004 gubernatorial election to Minnesota’s
2008 U.S. Senate election. The problems in Wisconsin’s 2011 election were
attributable to mistakes by a local election official. The GAB’s handling of this
dispute provides evidence of its capacity to function effectively in the incendiary
environment that tends to accompany razot-close elections. It thus provides a
window into how Wisconsin’s state and local election infrastructure would
perform in the event of a higher profile postelection dispute. It also demonstrates
the testy relationship that can exist between the nonpartisan GAB and party-
affiliated election officials at the county level.167

On April 5, 2011, Wisconsin Supreme Court Justice David Prosser faced
Assistant Attorney General JoAnne Kloppenberg in a general election for a seat
on the state supreme court. Although Wisconsin Supreme Court elections are
technically nonpartisan in that candidates do not run as nominees of their party,
Prosser is 2 former Republican state legislator while Kloppenberg is a
Democrat.'®® And despite its nominally nonpartisan status, the Wisconsin
Supreme Coutt has been riven by rancorous and highly publicized ideological
conflicts, which have sometimes gotten ugly.'® Justce Prosser has been a
protagonist in these dramas. He reportedly called the court’s liberal Chief Justice
Shirley Abtamson a “total bitch” and threatened to “destroy” her.'™ Later, a
confrontation involving Justice Prosser reportedly turned physical, with fellow
Justice Ann Walsh Bradley alleging that he attempted to choke her the day before
the court was to issue its split decision upholding a controversial statute limiting

166.  See supra p. 595-96.

167. County clerks (the chief election official at the county level) are elected as nominees of
their parties. As noted above, municipal election officials are mainly responsible for running elections
at the local level in Wisconsin, in contrast to most other states where this authority rests at the counfy
level. But county officials do have important responsibilities in connection with some elections,
including responsibility for reporting results and handling postelection proceedings. HUEFNER ET
AL., supra note 12, at 114,

168. HASEN, supra note 9, at 2,

169.  Patrick Marley, Swpreme Conri Tensions Boil Over: Prosser Says He Was Goaded inio Insuiting
Chigf Justice, MILWAUKEE ] SENTINEL (Mat. 19, 2011}, http:/7/wwwjsonline.com/ niews/ statepolitics/—
118310479 . html.

170 Id
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public-sector employees’ collective bargaining rights.1”! Although this incident
occurred after the Prosser-Kloppenberg clection, it is indicative of the high level
of hostility among the Wisconsin Supreme Court’s justices.

The April 2011 contest had strong partisan overtones, occurring in the wake
of the collective bargaining bill which had recently been passed—and which would
come before the court two months later. In fact, some observers viewed this
election as a referendum on the collective bargaining reforms, which had been
enacted by the state’s Republican legislature and championed by Republican
Governor Scott Walker.172

Immediately following the April 5, 2011 election, Kloppenberg led Prosser
by just 204 votes out of approximately 1.5 million cast, with all precincts
reporting.'”® These unofficial results caused Kloppenberg to declare victory.
Unfortunately for her, however, more than 14,000 votes from the City of
Brookfield had been omitted from the vote totals provided by Kathy Nickolaus,
the elected clerk of heavily Republican Waukesha County. The missing votes wete
not revealed until two days after the election, when Ms. Nickolaus called a press
conference announcing that she had mistakenly omitted these votes, 10,859 of
which were for Justice Prosser—many more than enough votes to swing the result
in his favor.’* Ms. Nickolaus initally attributed the errant reporting of results to
problems with “the saving of the data,” while also saying that she was not certain
of the exact cause.!™ Given that this error involved ballots that were outcome
determinative, it provoked a great deal of consternation, especially from
Kloppenberg supporters.!’¢ Exacerbating the appearance of impropriety were
Nickolaus’s ties to Republican political circles. Before being elected Waukesha
County cletk, she had been employed for thirteen years by the State Assembly
Republicans, serving as a data analyst and computer specialist.!??

The GAB immediately began an investigation, sending a team of GAB
employees to Waukesha County to investigate. In the meantime, Kloppenberg
requested a statewide recount, which ultdmately showed Justice Prosser to have
won by just over 7000 votes.!” The same day the recount was requested,
Kloppenberg’s campaign manager filed a complaint with the GAB, alleging that
Nickolaus had violated state election laws, and questdoning her explanaton of the

171, Crocker Stephenson, Cary Spivak & Patrick Marley, Justices’ Fend Gets Physical Prosser,
Bradley Clashed on Eve of Union Ruking, MILWAUKEE ]. SENTINEL, June 26, 2011, at 1A.

172, HASEN, supra note 9, at 2-3,

173.  VERHOFF, supra note 78, at 2.

174. Id at 3.

175. Id

176.  Dave Umhoefer, Kigppenburg Overplays Election Quirks, MILWAUKEE ], SENTINEL, Apr. 29,
2011, at 2A.

177.  VERHOFF, supra note 78, at 4.

178. Id ath,
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reason for the initial discrepancy.!”™ This led the GAB to unanimously authorize
an independent investigation into the Waukesha County results and, specifically,
into whether Nickolaus had viclated state election law. 8

The GAB conducted a thorough investigation of the circumstances
surrounding the lost-then-found votes in Waukesha County. This investigation led
to a lengthy report, concluding that the likely cause was the failure to upload
Brookfield’s results into the county’s database.!® The GAB’s review team believed
that the alternative explanation that Nickolaus had provided on election night was
“not possible.”®2 The GAB itself ultimately concluded that Nickolaus had
violated a state law requiring the posting of all election returns on election night,'#?
but also that the violation was not intentonal.1® It directed Waukesha County to
develop specified procedures for future elections to avoid similar problems in the
future, 185

What insights does this incident shed on the GAB? As embarrassing as the
incident was for the State of Wisconsin, it was through no fault of the GAB. The
problem, instead, was a local election official insufficiently careful in uploading
elecdon results. In a state with 72 counties and 1851 municipalities, each with its
own clerk, there will inevitably be some who are quite competent and others who
are less so. Once the incident occurred, the GAB acted in an exemplary fashion. It
promptly sent staff to investigate, and they appear to have left no stone unturned
in trying to get to the root of the problem—analyzing election returns, reviewing
elecdon documentation, interviewing Ms. Nickolaus, and scrutinizing the database
used by the county.!® Its investigatory process was transparent and the full report
of its results was released to the public. The GAB’s executive ditector identified
several areas in which further guidance from the board would be beneficial,
including the posting of election results on election night, the handling of
materials, and the correcton of errors.’” The board subsequently provided
guidance in each of these areas. The incident was thus used as a means by which
to improve administrative practices, not only in Waukesha County but throughout

179. ld.

180. Id at 6.

181. Memorandum from Kevin J. Kennedy, Dir. & Gen. Counsel, Wis. Govt. Accountability
Bd., to Members of the Wis. Gov’t Accountability Bd. 9 (Sep. 12, 2011), available af http:/ /gab.wi
.gov/sites/default/files /news /65 /gab_staff_review_report_9_12_11_pdf_ 17498.pdf.

182, Id

183. Wis. STAT. § 111.84(2) (2010).

184. Joanne Kloppenburg for Justice Campaign, No. 2011-GAB-04, at *2 (Wis. Gov't
Accountability Bd., Sept. 12, 2011) (findings and order), aratlable at htip:/ /gab.wi.gov/sites/default/
files/news/65/ findings_and_order_signed_pdf_75621.pdf.

185. Id. at 2-3; see ale Letter from Thomas H. Barland, Chairperson, Wis. Gov't
Accountability Bd., to I{athy Nickolaus (Sept. 12, 2012), availabie at http://gab.wigov /s1tes/default/
ﬁ.lcs/ﬂcws/ﬁ::/corr to_clerk_nickolaus_9_12_ 11 signed—pdf 18120pdf.—

186. Kennedy, spra note 149, at 2.

187. Kennedy, supra note 155, at 10.
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the state. Whatever flaws in election administration are revealed by this incident,
they cannot fairly be laid at the GAB’s feet.

The same cannot be said of Kathy Nickolaus. The following vear, she
declined to run for reelection after another snafu in reporting election results. In
April 2012, the reporting of results on election night was severely delayed, due to
problems in uploading results from memory packs into Waukesha County’s
system.!® This required Nickolaus’s staff to manually enter results for every
candidate in every contest and compare them to voting machine tapes before
posting the results. The GAB intervened and negotiated a solution with Waukesha
County officials, under which municipal clerks would report election results
directly into a new system created by the GAB.!® In addition, the Waukesha
County executive reached an agreement with Nickolaus, under which she gave up
her election night dutes, handing them off to the county’s deputy clerk.10 At long
last, Waukesha County voters—and for that matter voters across the state—could
breathe a sigh of relief.

E. Recall Elections

Wisconsin’s election administration system was sotely tested by a series of
recall elections that took place in 2011 and 2012. Altogether, there were recall
elections for thirteen members of the state legislature, the governor, and lieutenant
governor in 2011 and 2012. These recall elecdons not only challenged the
administrative capacity of the GAB, due to the large number of petition signatures
it was required to review, but also its status as a fair and impartial actor.

The recall petitions were a direct result of the efforts of new Republican
Governor Scott Walker and the Republican majority in both houses of the state
legislature to limit public-sector employees’ collective bargaining rights. In early
2011, Wisconsin became a hotbed of activity for liberal and conservative activists
alike, as the state legislature debated the Wisconsin Budget Repair Bill.1! The bill
triggered a walkout by all fourteen Democratic members of the State Senate, who
fled the state for Illinois in order to delay the bill's passage.’¥? Even before the
bill’s passage, statements of intent to initate a recall were filed with respect to all

188.  Laurel Walker, More Election Night Problems in Waykesha, MILWAUKEE ]. SENTINEL (Apr.
4, 2012), hup://www jsonline.com/news/waukesha/more-election-night-problems-in-waukesha-
i14sbmm-146106695.html.

189.  Press Release, Wis. Gov't Accountability Bd., G.A.B. Statement Regarding New
Waukesha Cnty. Election Night Reporting Procedures 1-2 (Apr. 24, 2012), available at http://
gab.wi.gov/sites/default/files/news/65/nr _gab_statement_on_waukesha_county_election_night 11
192.pdf.

190. Laurel Walker, Under Pressure, Clerk Hands off Election Duties: Facing Potential Call for
Resignation, Nickolans Relinguishes Power to Deputy, MILWAUKEE ]. SENTINEL, Apr. 6, 2012, at 1A.

191, The bill was ultimately enacted into law 2s 2011 Wisconsin Act 10.

192.  Bill Glauber, In Ilinois, Wisconsin Senate Democrats T7ow Unsty, MILWAUKEE ]. SENTINEL
(Feb. 20, 2011), http:/ /www jsonline.com/news/statepolitics/116581183.html.
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sixteen state senators (eight Democrats and eight Republicans) eligible for recall,
and pursued as to three Democrats (Dave Hansen, Jim Holperin, and Robert
Wirch) and six Republicans (Robert Cowles, Alberta Darling, Sheila Harsdorf,
Randy Hopper, Daniel KKapanke, and Luther Olsen). With Republicans enjoying a
nineteen to fourteen majority in the State Senate, control of that body would hinge
on the outcome of the recall elections.

Under Wisconsin law, a recall is available for all state legislators as well as for
members of the executive branch.'® It may be inidated by any citizen over
eighteen who resides in the relevant district, by filing a registration statement
including a statement of the intent to circulate a recall petition.?* For the recall to
go before voters, the petition requires signatures from twenty-five percent of
those who voted in the district in the last gubernatorial election.’® There is a sixty-
day period within which to collect signatures, running from registration of the
intent to recall.!? State law also prescribes circumstances under which a signature
may not be counted, which include the failure to include the date, a date outside
the sixty day period, nonresidence in the jurisdiction, and the signatory not being
of the requisite age.!”” To sign, one must be a “qualified elector” but not
necessarily registered when one signs.!'?® Officeholders subject to a recall are the
only ones permitted to challenge petiions; they have ten days to file a challenge
and the burden of proof is on them.'” The GAB is charged with administration
of the recall process for state officials, including the verification of petitions and
determination of the dates for recall elections in accordance with state law.290 Tt
has thirty-one days to determine the sufficiency of pettions and rule on their
sufficiency or insufficiency,?0! at which tme the recall election is scheduled for
Tuesday six weeks later.?%? That determination is in turn appealable by the
officeholder or petitioner.?® In Wisconsin, officeholders subject to recall run in a
contested election against candidates from other parties, who are selected through
a primary if there is more than one seeking to run from that party.2%

The GAB’s handling of the 2011 state senatorial recalls led to complaints by
both Democrats and Republicans, mostly alleging that the board was not acting
quickly enough to certify the recalls and order electdons. Republican complaints
about the timing of recalls received the most attention. The board set the recall

193, WIS, STAT. § 9.10(1)(=) (2012).
194, 14 §9.10(2)(d).
195, 1d. § 9.10(1)(b).
196, 1d. § 9.10(2)(d).
197. 14§ 9.10(2)(e).
198.  See Wis. ADMIN. CODE GAB § 2.05(15)(e) (2012).
199,  Wis. STAT. §§ 9.10(2)(g), 9.10(3)(b) (2012).
200.  Id. § 5.05(2w).
201. I § 9.10(3)(b).
—
203. I4 §9.10(3)(bm).
204, 14 §9.1003)().
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election date for the six Republican senators a week before the date for recall of
the three Democratic senators.2%% The recall petitions against all nine state senators
wete filed in April 2011, and all nine officeholders filed timely challenges to the
sufficiency of the signatures against them.206 The GAB scheduled hearings on all
nine challenges for late May 2011207 It certified the recall elecdons for the six
Républican senators on June 3,°% but delayed decision on the Democratic

205, As it happened, the recall election for one of the Democratic senators (Hansen) wound
up taking place before the eight other recall elections, beczuse Hansen’s Republican opponent (David
VanderLeest) did not face a primary in his bid to oppose Hansen. There was another potential
Republican candidate, John Nygren, but the GAB found him to lack the requisite number of
qualifying signatures to get on the primary ballot. As a result, VanderLeest was unopposed and no
Republican primary was necessary.

206.  See Written Challenge of Senator Robert Cowles, I re Petition to Recall Senator Robert
Cowles of the 2nd Senate Dist, WGAB ID 0600011 (May 6, 2011), available ar htep://gab
wigov/sites/default/ files /Sen%20Cowles%20 Challenge%20to%20Rccall%o20Petition.pdf;  Written
Challenge of Senator Alberta Datling, In re Petition to Recall Senator Alberta Darling of the 8th
Senate Dist., WGAB ID 0600009 (May 5, 2011), availabile at hetp:/ /gab.wigov/sites/default/files/
Written%20Challenge%200f%205en.%20Alberta%20Darling.pdf; Verified Challenge of Senator
David N. Hansen, Ir 7 Petition to Recall Senator Dave Hansen of the 30th Senate Dist., WGAB ID
0600006 (May 5, 2011), arailable at http://gab.\vi.gov/sites/dcfault/ﬁles/Ven’ﬁcd%ZOChaﬂenge%EO
of?208en."20David%20Hansen. pdf; Written Challenge of Senator Sheila Harsdorf, Ir 7 Petition to
Recall Senator Sheila Harsdorf of the 10th Senate Dist.,, WGAB ID 0600015 (Apr. 28, 2011), avatlable
at http:/ /gab.wi.gov/sites /default/files/ Sen%20Harsdorf%20Challenge%20t0%20Recalls20Petition
-pdf; Verified Challenge of Senator Jim Holperin, In re Petition to Recall Senator Jim Holperin of the
12th Senate Dist., WGAB ID 0600004 (May 5, 2011), available at hip:/ / gab.wi.gov/sites/default/ files
/Verified%20Challenge%200/205en. %20]im%20Holperin.pdf, Written Challenge of Senator
Randy Hoppet, I re Petition to Recall Senator Randy Hopper of the 18th Senate Dist, WGAB ID
0600012 (Apr. 21, 2011), avaslable ar http://gab.wigov/sites/default/ files/Senator%20Hopper’s%20
Challenges”s20t0%20Petition. pdf; Written Challenge of Senator Daniel E. Kapanke, In re Pettion to
Recall Senator Dan Kapanke of the 32nd Senate Dist.,, WGAB ID 0600016 (Apr. 15, 2011), available at
http://gab.wi.gov/sites/default/files/Sen%20Kapanke%20Challenges¥s20t0%20R ecall %20 Pettion.
pdf; Written Challenge of Senator Luther Olsen, Ir 1z Petition to Recall Senator Luther Qlsen of the
14th Senate Dist., WGAB ID 0600010 (Apr. 28, 2011), available at http:/ /gab.wi.gov/sites/default/
files/Sen%2001sen%20Challenges%20t0%20Petition_0.pdf; Verified Challenge of Senator Robert
Wirch, In re Petition to Recall Senator Robert Wirch of the 22nd Senate Dist., WGAB ID 0600005
(May 5, 2011), anaslable at htp:/ [ gab.wigov/sites/default/files/ Verified%20Challenge%200f%20Sen
Y620Rabert%20Wirch.pdf.

207.  Memorandum from Kevin ]. Kennedy, Dir & Gen. Counsel, Wis. Gov’t Accountabiliry
Bd. & Nathaniel E. Rabinson, Elections Div, Adm’r, Wis. Gov't Accountability Bd., to Members of
the Wis. Gov’t Accountability Bd. 1 (May 23, 2011), available at http://gab.wi.gov/sites/default/files /
event/74/may_23_board_materials_10979.pdf (PDF pages 1-15).

208. KEVIN. ]. KENNEDY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., CERTIFICATE OF
SUFFICIENCY AND ORDER IN THE MATTER OF THE RECALL OF SENATOR ROBERT COWLES,
SECOND STATE SENATE DISTRICT (2011), avariable at http://gab.wigov/sites/default/files/
certificare%20suffency%20cowles%206.3.11.pdf; KEVIN. J. KENNEDY, ST. OF WiIs. GOV'T
ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY AND ORDER IN THE MATTER OF THE
RECALL OF SENATOR ALBERTA DARLING, EIGHTH STATE SENATE DISTRICT (2011), available at
http:/ /gab.wi.gov/sites/default/files / certificate%20suffency%20darling%206.3.11.pdf;  KEVIN. ].
KENNEDY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY AND ORDER
IN THE MATTER OF THE RECALL OF SENATOR SHEILA HARSDORF, TENTH STATE SENATE
DISTRICT (2011), available at http://gab.wigov/sites/default/files/ certificate%20suffency%e20
harsdorf206.3.11.pdf; KEVIN. ]J. KENNEDY, ST. OF Wis. GOV'T ACCOUNTABILITY BD.,
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senators’ challenges.2® The GAB found the petidons to recall all three
Democratic senators sufficient on June 10, 2011, a week after it had made the
same determination with respect to the recall of the six Republican senators, and
set their recall for a week after that of the Republican senators.210

The GAB’s reason for delaying the cerdfication of the recall of the
Democratic senators—and thus the date on which the recall could take place—
was that, while the Republican senators’ challenges involved a straightforward
legal question, the Democratic senators’ challenges raised factually complex
questions.2!! Specifically, the Democrats’ challenges rested on over 200 affidavits
alleging fraudulent petition signatures, which required the boatd to review more
than 200,000 signatures.?!? This led the GAB to seek an extension of the statutory
schedule for reviewing the recall petitions against Democratic senators, claiming
that the unanticipated complexities that these petitions entailed provided good
cause for an extension.?* Republicans cried foul, believing that the delay was
harmful to the Republican senators subject to recall and beneficial to the
Democratic senators. Republicans alleged that the board was “partisan” and
biased in favor of Democrats by virtue of the fact that all six members of the

CERTIFICATE OF SUFFICIENCY AND ORDER IN THE MATTER OF THE RECALL OF SENATOR RANDY
HOPPER, EIGHTEENTH STATE SENATE DISTRICT (2011), avaiiable at htip://gab.wigov/sites/
default/files/ certficate%n20suffency%20hopper’206.3.11.pdf; KEVIN, J. KENNEDY, ST. OF WIS.
GOV'T ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY AND ORDER IN THE MATTER OF
THE RECALL OF SENATOR DAN KAPANKE, THIRTY-SECOND STATE SENATE DISTRICT (2011),
available at http://gab.wi.gov/sites/default/ files/ certificate%20suffency%20kapanke%206.3.11.pdf;
KEVIN. ]. KENNEDY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY
AND ORDER IN THE MATTER OF THE RECALL OF SENATOR LUTHER OLSEN, FOURTEENTH STATE
SENATE DISTRICT (2011), awadlable at http://gab.wigov/sites/default/ files/ certificate%20suffency
%200lsen%206.3_0.pdf.

209.  Patrick Marley, Review of Democrais’ Recalls Exiended a Week, MILWAUKEE J. SENTINEL,
June 4, 2011, at 1B.

210. KEVIN ]J. KENNEDY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., CERTIFICATE OF
SUFFICIENCY AND ORDER IN THE MATTER OF THE RECALL OF SENATOR DAVE HANSEN,
THIRTIETH STATE SENATE DISTRICT (2011), asailable af htp://gab.wigov/sites/default/files/
certificate%20suffency%20hansen%206%2010%2011.pdf; KEVIN . KENNEDY, ST. OF WIS. GOV'T
ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY AND ORDER IN THE MATTER OF THE
RECALL OF SENATOR JIM HOLPERIN, TWELFTH STATE SENATE DISTRICT (2011) auailable at
htep:// gab.wi.gov/sites/default/files/ certificate%20suffency%20holperin%206.10.11_0.pdf;  KEVIN
J. KENNEDY, ST. OF WIS. GOV'T ACCOUNTABILITY BD., CERTIFICATE OF SUFFICIENCY AND
ORDER IN THE MATTER OF THE RECALL OF SENATOR ROBERT WIRCH, TWENTY-SECOND STATE
SENATE DISTRICT (2011) awailable at http://gab.wi.gov/sites/default/files/certificate%20suffency
%020wirch%206%2010%2011.pdf; see also Tom Tolan et al., Recall Elections Set for 3 Democratic Senators,
MILWAUKEE ]. SENTINEL, June 9, 2011, at 1A.

211.  Marley, s#pra note 209.

212, Id

213.  Nodtce of Moton and Moton for Additional Extension of Time to Meet Deadlines for
‘Good Cause Shown Under Wis: Stat §9:10(3)(b) at 8=13; Petitions to Recall Senators Dan Kapanke,
Randy Hopper, Luther Olsen, Dave Hansen, Sheila Harsdorf, Alberta Darling, Jim Holperin, Robert
Wirch, & Robert Cowles, No. 11-CV-1660 (Wis. Cir, Ct. June 1, 2011).
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GAB were appointed by former Democratic Governor Jim Doyle2!4 This
cridcism overlooked the fact that three of the GAB’s otiginal six members were
confirmed by the Republican-controlled state assembly and that three members of
the board were former Republican elected officials.2!5 It also ignored the fact that
the Democrats’ challenge was mote factually complicated than that of the
Republicans, which concerned a relatively simple dispute over the sufficiency of
the original registration statement,?!S and that Democrats as well as Republicans
complained about the speed of certification. While the delay may have tarnished
the GAB’s standing as a nonpartisan institution in the eyes of some Republicans, it
had good reasons for delaying its determination of sufficiency as to the three
Democratic candidates.

Ultimately, a state court judge granted the GAB the extension it sought,17
and, after a nine-hour hearing, the Democrats’ challenges to the recall petitions
were rejected.?’® The courts subsequently upheld the GAB’s determination that
the recall petitions were sufficient as to both the Republican and Democratic
senators.?’? Two of the six recalls of Republican senators ultimately succeeded,
while all three recalls of Democratic senators failed.20 When the 2011 recall
elections were done, Republicans maintained a one-vote majority in the state
senate. 22!

In 2012, recalls of Governor Scott Walker, Lieutenant Governor Rebecca

214. Tolan, supra note 18.

218. | I, ;

216.  Specifically, the Republican senators alleged that the original statement of intent to seek a
recall was insufficient, because it was filed by petitioners who failed to file the requisite registration
statement.

217.  Marley, supra note 209; Press Release, Wis. Gov’t Accountability Bd., Recall Starus
Update: Extensions Granted, Recalls Proceed (June 3, 2011), available at http:/ /www.gab.wigov/
node/1891.

218, See ST. OF WiIS. GOV'T ACCOUNTABILITY BD., OPEN SESSION MINUTES 1-5 (June 8,
2011), available at http://gab.wi.gov/sitcs/default/ﬂles/cvent/74/memo_bc:ard_hansen_holpcrh]
_wirch_challenges_circul_21109.pdf; see alse Tolan et al., sipra note 210,

219.  ST. OF WIS, GOV'T ACCOUNTABILITY BD., STATEMENT REGARDING DISMISSAL OF
RECALL LAWSUITS (July 8, 2011), aratlable at hitp:/ / gab.wi.gov/node/1939.

Within 7 days after an official makes a final determination of sufficiency or insufficiency of

a recall petition under par. (b), the petitioner or the officer against whom the recall petition

1s filed may file 2 petition for a writ of mandamus or prohibition with the circuit court for

the county where the recall petition is offered for filing. Upon filing of such a petition, the

only matter before the court shall be whether the recall petition is sufficient. The court

may stay the effect of the official’s order while the petition is under advisement and may

order the official to revise the election schedule contained in the order if a revised schedule

is necessitated by judicial review. Whenever the recall petitioner files a petition under this

paragraph, the officer against whom the recall petition is filed shall be a party to the

proceeding. The court shall give the marter precedence over other matters not accorded
similar precedence by law.
Wis. STAT. § 9.10(bm) (2012).

220. Tom Tolan et al., Wirch, 2 Democrats Fend Off Recall Challenges: GOP Retains 17-16 Majorssy,
Wil Control Capitol Agenda, MILWAUKEE J. SENTINEL, Aug. 17, 2011, at 1A,

221, I
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Kleefish, and four additional Republican state senators (Scott Fitzgerald, Terry
Moulton, Pam Galloway, and Van Wanggard) were attempted. Because the
governor and lieutenant governor are statewide offices, the twenty-five percent
signature threshold is based upon the statewide gubernaterial vote, making the
number of signatures required several orders of magnitude greater than that for
state senators.???

The most serious challenge to the GAB’s actions duting the course of these
recalls concerned the process that it was required to follow in vetting petition
signatures. As set forth above, the statute governing Wisconsin’s recall process
sets forth grounds on which a petiion signature should be rejected. Those
grounds do not specifically include duplicative signatures or fictitious names.22? In
response to an inquiry from the Walker campaign, the GAB took the position that
it was not obligated to vet petition signatutes for duplicates or ascertain whether a
fictitious name had been used. Instead, the GAB maintained that the responsibility
for challenging invalid signatures rested with the officeholder.??

The GAB’s posidon on verification prompted Walker to file a lawsuit in
Waukesha County Circuit Court, alleging that the GAB was failing to comply with
its statutory responsibilities by failing to check for duplicative signatures and
fictitious names.?® Walker’s filing of this lawsuit in a GOP stronghold was no
accident. In fact, just the previous year, the Republican legislature had enacted a
statute to allow plaintiffs to choose the venue in lawsuits of this nature.
Specifically, a 2011 statute allowed lawsuits in which the state is the sole defendant
to be filed in the county of plaintiff’s choice rather than in Dane County, the
location of the state capital Madison.?26 This enabled Walker to file suit in a
county where he was more likely to find an ideologically hospitable judge.

Although the GAB protested that implementing a mote rigorous vetification
procedures would cost upwards of §94,000 and take up to eight extra weeks, the
circuit court judge agreed with Walker’s position, concluding that the GAB’s
process violated state law, and ordered the GAB to take reasonable steps to: (1)
identify and strike duplicative names; (2) identify and sttike fictitious names; and
(3) identify and strike names where GAB could not determine that the signatory is

222.  Over 540,208 valid signatures were required to recall the governor and lieutenant
governot, Recall Election Information, GOV'T ACCOUNTABILITY BOARD ST. OF WIS., http://gab.wi
.gov/elections-voting/recall (last visited Feb. 2, 2013), compared to between 14,958 and 16,742 for
state senators subjected to recall elecdons in 2012, i, and 13,537 and 20,343 for the state senators
who were subjected to recall electons in 2011. Abowt the 2017 Siate Senate Recalli, GOV'T
ACCOUNTABILITY BOARD ST. OF WIS., http://gab.wi.gov/elections-voting/ recall/2011-senate (last
visited Feb. 2, 2013).

223, See WIS. STAT. § 9.10(2)(c) (2010).

224.  Complaint at 4, Friends of Scott Walker, Inc. v. Wis. Gov’t Accountability Bd., No. 11-
CV-4195 (Wis. Cir. Ct. Dec. 15, 2011), avarlable at hrtp:/ /www.wisgop.otg/sites/default/ files/
—RPW-COMPLAINT-GAB:pdf: ———— — e
225, Id at1-2
226. 2011 Wisconsin Act 61, WIS. STAT. § 801.50(3) (2010).
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a qualified elector, including where addresses could not be determined.?2’ The
circuit court judge made this decision despite the lack of an explicit statutory
requirement that the GAB check for duplicates and fictitious names, and despite
the fact that the statute expressly places the burden of disqualifying signatures on
the officeholder. The circuit court’s decision was later reversed on other
grounds.??® Nevertheless, the GAB chose to abide by the judge’s order by
adopting a more rigorous procedure for verifying signatures.?? While the petitions
to recall the governor and lieutenant governor eventually were found to have
qualified, the more rigorous procedure required the GAB to seek a thirty-day
extension of the period for verification, 23 which was later extended an additional
eleven days.?*! The extra time appears to have worked to Walker’s advantage,
giving him extra time to raise money in opposition to the recall effort.23
Ultimately, the governor and lieutenant governor survived the recall, but one of
the four Republican legislators was successfully recalled, handing control of the
state senate back to Democrats in July 2012.23

It is difficult to imagine a more toxic political environment than the one
surrounding the legisladve fight over collective bargaining and the subsequent
recall efforts. This type of environment would test the capacity of any state
clection authority—partisan, bipartisan, or nonpartisan. The GAB did not emerge
from this episode completely unscathed. Although it is difficult to gauge the
degree of damage, there can be no question that some voters, Republicans
especially, have less confidence in the GAB than they did before. That said, there
is no good reason to question the GAB’s impartiality. Throughout the recall
process, it did as well as could be expected to conscientiously implement the law
amid challenging circumstances. It even declined to challenge a questionable

227.  Friends of Scort Walker, Inc. v. Wis. Gov’t Accountability Bd., No. 11-CV-4195, at *2
(Wis. Cir. Ct. Jan. 5, 2012) (order and declaration); see alio i, at *2 (order and transcript of hearing).

228.  Specifically, the court of appeal found that the circuit court erred in denying intervention
to the commirtees to recall the governor, therefore requiring invalidation of orders made after the
erroneous denial of intervention. Friends of Scott Walker v. Brennan, 812 N.W.2d 540 (Wis. Ct. App.
Feb. 3, 2012) (unpublished table decision), arailable at https:/ /www.wicourts.gov/ca/opinion/Display
Document.pdf?content=pdf&seqNo=77752. ]

229.  See Letter from Kevin J. Kennedy, Dir. & Gen, Counsel, Wis. Gov’t Accountability Bd.,
to Members of Wis. State Senate & Assembly 1-2 (Feb. 23, 2012), available at hetp:/ /gab.wigov/
sites/default/files/publication/65/legislative_recall_letter_2_23_1 2_pdf_90643.pdf.

230. Pacrick Marley, [udge Donbies Time GAB Has fo Review Recall Signatures, MILWAUKEE J.
SENTINEL (Jan 25, 2012), http:/ /www.jsonline.com/news/statepolitics/judge-doubles-time-gab-has-
to-review-recall-signatures-nr3ujij-138053373.html.

231.  Dee ]. Hall, Judpe OKs Petition Review Extension, June 5 Recall Election, W1S. STATE J. (Mar.
15, 2012), http:/ /host.madison.com/news/local/ govt-and-politics /elections /judge-oks-petition-review
-extension-june-recall-election/article_67963f84-6de3-11e1-9969-0019bb2963f4. html.

232.  Steven Walters, Op-Ed., Questions in Governmeni-by-Recalf, MILWAUKEE J. SENTINEL (May
5, 2012), http:/ /www.jsonline.com/news/opinion/questons-in-governmentbyrecall-kb57psm-15030
5475 html.

233.  Patrick Marley, Democrats Officially Take Over in Senate, MILWAUKEE ]. SENTINEL, July 18,
2012, at 3B.
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circuit court decision imposing duties on the GAB that went beyond those
imposed by the statute. In sum, the GAB performed admirably under extremely
difficult circumstances.

CONCLUSION

Wisconsin’s GAB is unique among state election authorities in the United
States. It is a genuinely nonpartisan institution, in an era of fierce and acrimonious
partisan competition. Although the state legislature almost unanimously approved
its creation, some members of that body undoubtedly now regret their vote. The
GAB has made decisions unpopular with elected officials in both parties. On the
subject of voter registration, the GAB initally adopted a position that displeased
some Republicans, but later adopted a fairly aggressive list maintenance policy that
some Democrats and voting rights advocates disagree with.?3* It has also opposed
widespread implementation of early voting, another reform generally favored by
Democrats. In the implementation of the state’s voter identification law, the GAB
adopted a position that angered some Republicans. On the other hand, it might be
accused of failing to have acted aggressively enough in taking action against the
Waukesha County clerk, who was aligned with Republicans. Finally, in its handling
of the recall, the GAB made decisions unfavorable to both Democratic and
Republican officeholders, although it has taken more heat from the right side of
the aisle.

Taken as a whole, the GAB’s decisions in the area of election administration
have not favored either major party. Both have at dmes been satisfied and at times
dissatisfied by the GAB’s actions. But in the end, that sott of balance should not
be the guiding star by which its work is evaluated. Instead, the question is whether
it has fairly and evenhandedly interpreted and implemented the elections laws it is
charged with implementing. In that respect, the GAB has performed splendidly.
While some might reasonably disagree with some of its decisions on the merits, its
decision-making process has been meticulous, careful, balanced, and judicious.
The GAB thus serves as a worthy model for the remaining forty-nine states, all of
which still have partisan or bipartisan chief election authorides—despite the
emerging international consensus that independence from partisan politics is
essential to proper election administration.

What remains to be seen is whether a nonpatrtisan model like GAB can
succeed in the long term, given our hyperpolarized political climate which shows
no sign of abating. Already, the GAB has seen some attempts to undermine its
authority, most notably by requiring that its rules implementing voter 1D receive

234, See Letter from Robert F. Bauer, Gen. Counsel, Obama for Am., to Kevin ]. Kennedy,
Dir. & Gen. Counsel, Wis. Gov’t Accountability Bd. 3 (Aug. 25, 2008), seaifatils at http://moritzlaw
-osuseduy/clecionlaw/litigation/documents/VanHollen-Motion-9-16-08.pdf (exhibit-A)(referring to
the “Ping” letter process relating to undeliverable mailings authorized under section 6.32 of the
Wisconsin Statutes as being “exceptonally aggressive”).
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the approval of the governor. This is worrisome, given the importance of
insulating election authorities from partisan pressure. On the other hand, the GAB
was successful in resisting partisan pressures during its first five years. Although
the board is sure to face more attacks from pattisans in the future, its ability to
maintain its independence in the face of contentous policy debates may ultimately
generate public support for the institution, providing a strong disincentive for
elected officials to interfere with its decision making,

The GAB’s experience therefore provides a ray of hope for those of us who
believe that the United States should move away from its partisan system of
election administration, which has proven so problematic in the years since the
2000 election. The conflicts of interest inherent in the dominant U.S. model make
it unsuitable for a country that aspires to be the standard-bearer for democracy
around the world. Those looking for an alternative should consider Wisconsin’s

model.



Mareia, %-Wma,

: Ca&i[' /3, 2Ol 5
CS};:&/) ,(gfés:—%o J;?n Fhormmitee. 3953 Finchrl.
i /deaw‘hﬂ on AP ggg’ Deacares{ W(53532

and o thy /egfsﬁaév}m .
. OPPOSE Iobjed‘ to Hu“kangareo c&uritcr%mosfphere aﬁa)'n:s‘,r“ Mr.
meQnﬂfnﬂ __udoonwuiew?hﬂ ?l}}lz ])ro?:os:fc{ a)'un%tw which UJaa/J ;@W‘ﬂj‘
SAB dismantle the wnisting QAB @ L am anvinced The
GAP has funchong far- bette  Hhan the previeus
.g,/ecHan jgaar‘a/ gufu’ elhics lﬂd&f‘ot. T has f'fw Fo f‘ef.n ;a?
o f 'rmfpmufnj ¥ r‘tf‘(l'hihj its rcund—)’oms, and ThaT
_,Séeihﬂ i Cen‘f'?nqaj f'mj)VvMWh+f'S ‘.ézr-' more
eonstuctive Fhan fs cevert 4o ?ava sHhuctures
~ that Jﬂuhi'}'t’c{ C’(prrug?‘]-TOra and mm;’(easance.
T b hepeed The weshes of the clonds cds fasse 648 by 98
QP_P—P-% Wit v‘equ-A o "—Iﬂa’ﬂg?ﬂﬂ Uoﬁr%ﬁajs‘};ra%o-rn }d\ng
AR 2945 L am atraid cut stale s due +o eliminate
-.V@V‘j D‘F'{'L{Ca) O?}:o ~Fa r’)f‘}f“fﬁ fo- c;-)—?z@ns s

--Vﬁﬁig{'t’/\’ ) 7}&‘1@ %F&Sﬁ ﬂg"&qa‘i - E?ﬂ _042'7‘ 7% —on )»-P"J‘f'

fer . T ——

\ ? '
A/‘JVL"/V’S 11 C¥nise r‘t’%isfiv‘q%'av‘r. -

: _Lf‘amj)a:'jn ﬁmc]fng {ﬁafs\d{‘?dﬂ ;blr‘oj)@.ﬂ?cl lezd s o

Aﬂz MoRE Pmbiemﬁ b(j a}ow?hﬁf mov € Cos'[_[ﬁ é,}ec,;j-—;bn_g
_and c&v-rva)?‘}‘fﬂﬂ Imﬁwmafs vid mae heyf | cthl;'ciczg‘ésq

LD@ ave ho%’:‘:‘a]U"hﬂ ?r‘w\o?f m < 0’€ d&mocu‘&acg

&(j ‘Flo@t)ﬁ"‘ﬂ Cam]’:m»f%/,qs cwi It 'ane\/.

WX ﬁf‘dm bo 8- 4db-) o4l




