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Senate Bill 127 and Assembly Bill 360

Good morning committee members. | had the pleasure serving as Chair of the
Joint Legislative Council Special Study Committee on Review of Emergency Detention
and Admission of Minors under Chapter 51. The Study Committee met eight times
between August 31, 2010, and October 30, 2012. Four bills were approved with a
unanimous 16-0 vote, with three committee members not voting. Senate Bill 127 (SB
127) and Assembly Bill 360 (AB 360) make numerous changes to emergency
detentions, involuntary mental health commitments, and the treatment of privileged
information in the course of detention.

The changes in SB 127 and AB 360 are the result of the Joint Legislative
Council's Special Committee on Review of Emergency Detention and Admission of
Minors Under Chapter 51. SB 127 and AB 360 balance the interest of the public to
provide reasonable mental health treatment to prevent harm to the person and others
while protecting civil liberties of the person.

Under current law, law enforcement officers detaining a person for reasons under
Chapter 51 are required to complete a Statement of Emergency Detention outlining the
rationale for the detention. SB 127 and AB 360 modifies the requirements of
emergency detention by requiring the officer to specify inpatient treatment is the least
restrictive placement available and the rationale for believing the person would not
consent to treatment. SB 127 and AB 360 allow a county to pursue a commitment in
the event the county reasonably believes the subject will not consent to treatment and
medication. SB 127 and AB 360 allow for counties to deliver care under emergency
detention in approved treatment facilities in addition to county approved hospitals.

SB 127 and AB 360 clarify common situations in Chapter 51 emergency
detentions. First, SB 127 and AB 360 redefines procedures for emergency detentions
occurring in counties larger than 500,000 by reclassifying the requirements to only apply
to counties of 750,000. This modification ensures the special requirements only apply
to Milwaukee County. Second, SB 127 and AB 360 clarify detention occurs at the time
the subject is physically taken into custody rather than arrival at a treatment facility.
Third, SB 127 and AB 360 clarifies the subject must be informed of their rights upon
arrival at the treatment facility rather than specifying the notification of rights be
delivered by the facility director. Fourth, SB 127 and AB 360 require the probable cause
hearing be conducted within 72 hours of the time of physical detention.

SB 127 and AB 360 expand treatment options under Chapter 51. Current law
limits mental commitments based on substance abuse to 45 days in a 365 day period.
SB 127 and AB 360 repeal this limitation allowing for multiple substance abuse
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commitments within the same one year period. Current law requires an incarcerated
person’s mental health commitment end upon incarceration. SB 127 and AB 360 allow
a mental health commitment to extend beyond the person’s incarceration. Both
provisions create more options for treatment than is permissible under current law.

The provisions of SB 127 and AB 360 address common problems with
commonsense selutions. SB 127 and AB 360 will allow counties to pursue treatment
options not currently available and provide greater civil liberty protection to a person
subjected to emergency detention.

| ask the committee approve SB 127 and AB 360. Thank you for your attention
to SB 127 and AB 360.
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SB 127/AB 360: Emergency detention, involuntary commitment, and privileged
communications and information.
SB 126/AB 435: Admission of minors for inpatient treatment.
Testimony of State Representative Joan Ballweg
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January 9, 2014

Thank you, Chair Vukmir and members of the Health and Human Services Committee for
hearing Senate Bills 126 and 127. Both of these bills were part of the Legislative Council
Special Committee on Chapter 51, which originally began work on this topic during the
2010 interim.

Senate Bill 127 /Assembly Bill 360 does the following:

e Expands the criteria for taking an individual into emergency detention to include a
determination “...that detention is the least restrictive alternative appropriate to the
person’s needs.”

e (reates a “purpose” statement for the emergency detention statute. The statement
says that the purpose of emergency detention is to provide, on an emergency basis,
treatment by the least restrictive means possible, to individuals who meet all of the
following criteria: (a) are mentally ill, drug dependent, or developmentally disabled;
(b) evidence one of the statutory standards of dangerousness; and (c) are
reasonably believed to be unable or unwilling to cooperate with voluntary
treatment.

e Provides that the county department may approve the detention only if the county
department reasonably believes the individual will not voluntarily consent to
evaluation, diagnosis, and treatment necessary to stabilize the individual and
remove a substantial probability of physical harm, impairment, or injury to himself,
herself, or others.

» Modifies the emergency detention statute applicable to Milwaukee County that
requires the treatment director of the facility in which the person is detained, or his
or her designee, to determine within 24 hours whether the person is to be detained.
The bill provides that when calculating the 24 hours, any period delaying that
determination that is directly attributable to evaluation or stabilizing treatment of
non-psychiatric medical conditions of the individual shall be excluded from the
calculation.

e Eliminates that provision in the statutes that commitments that are based on the 4th
standard of dangerousness may not continue longer than 45 days in any 365-day
period.



Repeals the provision that an involuntary commitment of an inmate in a state prison
or county jail or house of correction ends on the inmate’s date of release on parole
or extended supervision.

Senate Bill 126/Assembly Bill 435 changes these provisions:

Eliminates the need to file a petition for review of an admission of a minor under
age 14 for treatment of mental illness, alcoholism or drug abuse, or developmental
disability. A petition would still be required if a parent refused to consent to
treatment; if a parent with legal custody or guardian cannot be found; or if there is
no parent or guardian.

Eliminates the need to file a petition for a minor age 14 to 17 who is voluntarily
participating in inpatient treatment for mental illness. A petition would still have to
be filed if the minor refused to join in the application; if the parent with legal
custody or the guardian could not be found; or if there were no parent with legal
custody or guardian. A petition would also still be required if the minor wanted
treatment but the parent refused.

Eliminates the petition requirement at the time that a short-term admission of 12
days expires, if the admission was voluntary on the part of the minor and the parent.

Eliminates the provision that allows for no more than one short-term (up to 12
days) voluntary admission of a minor every 120 days.

Creates subsection and paragraph titles within s. 51.13, Stats,, to provide guidance
to the reader regarding the subject matter of the subsections and paragraphs, and
eliminates some redundant language in s. 51.13, Stats.

The Speaker’s Task Force on Mental Health then reviewed the Legislative Council special
committee and recommended legislation. As a member of the Speaker’s task force, I can
attest to how thoroughly we vetted the Chapter 51 Legislative Council bills. I ask for your
support today to further this important legislation.

Thank you for your time and to the office of Senator Lazich for her work on this issue. I'm
happy to answer any questions.
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Honorable Chairwoman Vukmir and members,

Thank you for taking testimony today on Senate Bill 127 and Assembly Bill 360,
companion Joint Legislative Council bills on emergency detention, involuntary
commitment and privileged communications. Milwaukee County supports this bill with
particular emphasis of support for the provisions relating to tolling the 24 hour period in
Sections 8 and 9 of the bill. The County Executive and Board extends their thanks to the
members of the Joint Legislative Council's Special Committee on Review of Emergency
Detention and Admission of Minors under Chapter 51 for their inclusion of this bill in
their final report. We appreciate the bipartisan recommendation to approve this
measure from the Speaker’s Taskforce on Mental Health.

Too often under current law, the 24 hour period for a determination of an emergency
detention is simply wasted while the patient receives medical care or other medical
evaluation. Hence, the time actually allowed for determination for detention may be
too short or in some cases, expire before a determination may begin. Tolling this period
to begin following medical stabilization will allow for better evaluations for
determinations for detention, release, or a community services placement.

This provision of the bill is of particular importance to the professionals in our county
who work every day in this field. This provision will allow a thorough qualified
determination for detention of a patient after they are stabilized for non-psychiatric
conditions. Without this tolling of the time period, and due to the legal nature of an
emergency detention, clinicians and law enforcement may never legally be able to
address the mental health needs of the patient.

On behalf of Milwaukee County, I urge your support of this bill and am happy to answer
questions as they arise. Thank you.
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A Valued Voice
To: Members of the Senate Committee on Health and Human Services
From: Matthew Stanford, WHA VP Policy & Regulatory Affairs, Associate General Counsel
Kyle O’Brien, VP Government Relations
Re: WHA Supports Assembly Bill 360, But Recommends that the Legislature Closely Monitor the Effect of the

Two Provisions of the Bill Once Enacted

The Wisconsin Hospital Association (WHA) was pleased that the Joint Legislative Council in 2010 formed the Special
Committee on Review of Emergency Detention and Admission of Minors Under Chapter 51,” (the “Study Committee”), and
appreciates the work undertaken by the Study Committee on a challenging area of patient care, law, and public policy.
Guided by a Mental Health Task Force formed by WHA in late 2008, WHA has been engaged in the work of the Study
Committee, the Joint Legislative Council, the Speaker’s Task Force on Mental Health and other efforts to identify and enact
public policy that will increase the likelihood that individuals with mental health needs throughout Wisconsin consistently
receive the right care, at the right time, and in the right setting. Assembly Bill 360 is one output of the Study Committee’s
work, and WHA offers the following comments on the bill for your consideration.

WHA supports Assembly Bill 360, but has previously expressed concerns that two provisions in the bill - the earlier start to
the emergency detention “72 hour clock” and the new language requiring law enforcement to determine that an emergency
detention is the “least restrictive” alternative - may unintentionally decrease the likelihood that individuals with urgent
mental health needs consistently receive the right care, at the right time, and in the right setting. WHA has previously
offered alternatives to those concerning provisions.

WHA and its member hospitals will monitor the practical results of those two provisions of AB360 once enacted. WHA
recommends that the Legislature similarly monitor the implementation of AB 360 and in the future consider additional
revisions to those provisions as needed to address unintended consequences of the two provisions that arise following

enactment.

Area to Monitor #1 — AB 360 sets an earlier start to the emergency detention “72 hour clock,” which for some patients will
give mental health care providers less time to psychiatrically stabilize an individual in “imminent danger” and avoid a full,
long-term commitment.

When an individual is brought to a hospital psychiatric unit under an emergency detention, the psychiatrist’s goal is to
work to stabilize the individual’s condition so that an imminent danger no longer exists and the person can avoid long
term commitment. Because of this care, many individuals on an emergency detention can be released without having
to proceed to a probable cause hearing for a full, long-term commitment.
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If an individual is under an emergency detention, current law states that the emergency detention be ended or
commitment proceedings must begin within 72 hours of the individual’s arrival at “the emergency detention facility.”
Assembly Bill 360 amends Wisconsin law so that the “72 hour clock” starts earlier, at the time the individual is taken into
custody by law enforcement. The practical result of this change is that health care providers will have less time to
psychiatrically stabilize an individual that is subject to an emergency detention.

This change could be particularly problematic for individuals that may have life threatening physical injuries (such as
from a suicide attempt) that require treatment before an individual can be transferred to an emergency detention
facility for psychiatric stabilization. Further, this change will particularly impact the time available under an emergency
detention to psychiatrically stabilize individuals in rural areas, as the change in the start of the “72 hour clock” does not
take into account that significant travel may be required to transport an individual to an emergency detention facility.

Area to Monitor #2 —AB 360’s new requirement that law enforcement determine if an emergency detention is the “least
restrictive alternative” will likely result in inconsistent interpretation and practice.

One policy goal that the Study Committee discussed was to work to clarify in law a principle that individuals that truly
agree to stabilizing treatment should not be subject to an emergency detention. WHA is supportive of that goal, but has
raised concerns that the language used to achieve that goal unnecessarily uses legal jargon that will result in
inconsistent application of the law and ultimately result in some individuals not getting the emergency help that they

need.

Specifically the bill will require law enforcement, before they initiate an emergency detention, to determine “that taking
the person into custody is the least restrictive alternative appropriate to the person’s needs.” While county crisis
workers may be in a position to determine what is a “least restrictive alternative,” WHA has concerns that law
enforcement is not in the best position to make such determination. To ensure more consistent application of the law,
WHA has previously recommended removing the proposed least restrictive jargon and instead amending law to plainly
state that law enforcement may not take individuals that truly agree to stabilizing treatment into custody under an

emergency detention.

If you have any questions, please feel free to contact Kyle O’Brien (kobrien@wha.org) or Matthew Stanford
(mstanford@wha.org) at 608-274-1820.
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Thank you for your consideration of a number of bills addressing mental health services and
related issues. Together these bills build upon unprecedented support for expanding access to
mental health treatment and intervention that began during the 2013-2015 biennial budget
process. Importantly, these bills build on the budget initiatives to create a stronger system of
care for children and adults experiencing mental health disorders; one which supports earlier
intervention and recovery.

Mental Health America of Wisconsin (MHA) did not take a position on the following bills:

° SB360, Protected Health Information: MHA recognizes the value of sharing information
to improve integrated health care but has been concerned about the lack of input that
consumers and family members have indicated they have had into the development of this bill.
There is a strong sentiment within the mental health community that sharing of personal mental
health information should remain voluntary and if there are information system limitations in
exercising this right then the onus is on those information systems. Unfortunately there have
been many instances where medical providers, learning about a person’s mental illness,
discount what are legitimate physical health complaints; often with serious medical
consequences to the individual. MHA recommends that if you support this bill that you also
consider support for legislation that we anticipate to fund efforts to reduce stigma and
discrimination against individuals due to their mental health conditions.

a AB488, Involuntary Commitments: This bill replaced AB451 which MHA strongly
opposed. While MHA is not clear that this legislation is needed we can live with the impact this
bill will have.

. SB369, County Performance on Providing Core Mental Health Services.

MHA supports the following bills:

. ~ SB362, Grants for Crisis Intervention Team Training: Crisis Intervention Training has
enhanced law enforcement’s ability to respond more appropriately to individuals with mental
illnesses enhancing the likelihood for a positive outcome. Law enforcement officers who have
taken the training report that it has greatly benefited them in dealing with often challenging
situations.

www.mhawisconsin.org
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. SB359, Child Psychiatry Consultation Program: This bill is based on a program from
Massachusetts which was shown to greatly increase the ability of pediatricians and primary care
providers to work with youth with emotional disturbances. Given the serious shortage of child
psychiatrists in most of Wisconsin this bill makes efficient use of existing resources to better
meet the mental health needs of these young people. We support the bill as amended by the
Assembly.

o SB366, Primary Care and Psychiatry Shortage Grant Program: This bill will address the
extreme shortage of psychiatry services in many areas of Wisconsin by creating residency
opportunities. We support the bill as amended by the Assembly.

. SB368: Grants to Establish Peer-Run Respite Centers: This bill will support the expansion
of peer-run respite, a cost-effective alternative that can mitigate the need for emergency
services. We support the bill as amended by the Assembly.

o 5B409, Individual Placement and Support Program: This bill will support expansion of an
evidence-based program for employment of people with serious mental illnesses, which in turn
will support the recovery of these individuals. People with mental illnesses want to work but
often need specialized supports in order to begin this process. We support the bill as amended
by the Assembly.

° SB410, Mental Health benefits and Reimbursement for services under Medicaid: this bill
addresses current prior authorization practices that are inconsistent with best practices.

. 5B362, Grants for Mental Health Mobile Crisis Teams: This bill will support the
development of mobile crisis in rural areas allowing a more effective intervention for someone
in @ mental health crisis, and often allowing for a response that does not involve incarceration.

SB127/AB360, Emergency Detention, Involuntary Commitment and SB126/AB435, Admission of
Minors for Inpatient Treatment: These bills address a variety of changes to current statute
developed by the Legislative Council Study Committee on Chapter 51. MHA appreciates the
considerable efforts of this study committee to work through the challenging issues of balancing
individual rights with timely access to treatment.



