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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2011AP1240
(L.C. No. 1988FA73)

STATE OF W SCONSI N ) I N SUPREME COURT

Patricia A. Johnson,

. FI LED
Petiti oner—Appel | ant
V. MAY 17, 2013
M chael R Masters, Diane M Frengen

Clerk of Supreme Court

Respondent —Respondent

APPEAL from an order of the Circuit Court for Wukesha

County, Kathryn W Foster, Judge. Reversed and cause renanded.

11 N. PATRI CK CROCKS, J. This case is before the court
on certification from the court of appeals pursuant to Ws.
Stat. § 809.61 (2009-10). It concerns a dispute over the
enforceability of a pension award in a divorce judgnent. The
specific question we address is whether the circuit court erred
when it denied Patricia Johnson's notion for the entry of a
qualified domestic relations order (QRO on the grounds that

the notion was barred by Ws. Stat. § 893.40, a statute of
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repose,! which states that "action upon a judgnent or
decree . . . shall be comenced wthin 20 years after the
judgnment or decree is entered or be barred.” Johnson had filed

a notion on Septenber 13, 2010, seeking to conpel M chael
Masters to provide pension information so that the necessary
QDRO coul d be prepared and his Wsconsin Retirenment System (WRS)
pension could be divided in accordance with the judgnment of
di vorce. The judgnent in the divorce had been filed nore than 20
years before, on July 20, 1989. Wth regard to the pension
benefits, the judgnment had awarded Johnson half of the value
accrued during the span of the nmarriage and stated that a QRO
"shall be submtted to secure these rights."”

12 This court has upheld the application of Ws. Stat.
§ 893.40 in a famly law context.? W see no evidence for the
argunent that the legislature intended for famly |aw judgnents
to be categorically exenpted from its application though we

recognize the realities of famly court judgnents and see sone

! W address the question as presented in the certification
by the court of appeals and as briefed by the parties. W do
not attenpt to answer questions not raised by the certification.

2 That case involved an action by the State to enforce
paynment of child support that had been ordered in a divorce
j udgnent . W held that Ws. Stat. 8§ 893.40 governed the case.
W said, "[Under the statute, an action brought to enforce a
child support judgnent nust be commenced within 20 years of the

date when the judgnent is entered. The period of Ilimtation
begins to run upon entry of judgnent, irrespective of whether
any paynent under that judgnent has been m ssed.” Ham | ton v.

Ham [ ton, 2003 W 50, 4, 261 Ws. 2d 458, 661 N.W2d 832.
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evidence that this court has nmade certain acconmodations for the
ongoi ng obligations that are common in that area. There is a
twst in this case, however, that we consider dispositive of the
guestion, and that is the fact that even though the 1989
judgnent required the filing of a QRO the WRS was not
authorized wunder statute to accept a QDRO related to this
divorce until My 2, 1998.

13 In order to interpret the relevant statutes to avoid

"absurd or unreasonable results,"?3

and in order to "construfe]
each in a manner that serves its purpose"* as we are bound to do,
we hold that Johnson's notion is not barred by the operation of
Ws. Stat. 8§ 893.40. The judgnent contained a provision that
required the filing of a QDROwWth the WRS, and it was not until
1998 that legislation authorized WRS to accept such orders for
marriages such as this one that were termnated in 1989. | t
woul d be absurd and unreasonable to construe the statute of
repose in such a way that it would begin to run at the tine of a
judgnent with regard to a provision that assigned Masters'
interest contrary to existing law, which was and continued for

the next nine years to be that WRS pension interests were not

assignable.® Construing the statute as starting to run as to the

3 State ex rel. Kalal v. Circuit Court for Dane County, 2004
W 58, 146, 271 Ws. 2d 633, 681 N.W2d 110.

4 State v. Szul czewski, 216 Ws. 2d 495, 503, 574 N.W2d 660
(1998).

® Ws. Stat. § 40.08(1)(1987-88), in effect at the time of
the 1989 divorce judgnent, stated:
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pensi on provision at the point when the provision was no |onger
contrary to law is a way to retain the statute's limting
function "in a manner that serves its purpose.” Under the
circunmstances present in this case® where a statute precludes a
provision in a judgnent, the statute of repose cannot begin to
run as to that provision until the |egislature changes the |aw
such that the provision can be carried out. In this case, that
change went into effect on My 2, 1998, and the statute of
repose wll bar actions on such a provision only after My 1,
2018. We therefore reverse the order of the circuit court and
remand for further proceedings consistent with this opinion.
BACKGROUND

4 The circuit court's order that we review denied
Johnson's notion for the entry of a QDRO and granted Masters'
motion to dismss based on Ws. Stat. § 893.40. The QRO t hat
Johnson sought from the Wukesha County GCrcuit Court, the
Honorable Kathryn W Foster presiding, is an order that would
authorize the admnistrator of Masters' pension plan, the

W sconsin Retirenent System to assign Johnson a portion of his

The benefits payable to, or other rights and interests
of, any nenber, beneficiary or distributee of any
estate under any of the benefit plans adm nistered by
the departnent . . . shall not be assignable, either
in law or equity, or be subject to execution, |evy,
attachnment, garnishnment or other |egal process except
as specifically provided in this section.

® W address the question as presented in the certification
by the court of appeals and as briefed by the parties. W do
not attenpt to answer questions not raised by the certification.

4
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pensi on benefits, in accordance with the divorce judgnent. I t
is inportant to provide a brief explanation of what a QDRO is
and why there was no authority for the WRS to accept one when
Johnson and Masters divorced in 1989.

15 QDRCs are defined by the Enployee Retirenent |ncone
Security Act (ERISA), the federal |aw that governs private
sector pension plans. "The primary objective of ERISA is to
protect enployees from the m smanagenent of funds set aside to
finance enployee benefits and pensions by establishing a
conprehensive reqgulatory schenme that required enployers to
fulfill certain reporting, disclosure and fiduciary duties."

Aurora Med. Goup v. DW, 2000 W 70, 9f16, 236 Ws. 2d 1, 612

N.W2d 646 (citations omtted). Federal |aw generally prohibits
assi gning pension benefits; however, it provides a nmechanism in

QDRGCs to assign pension benefits under certain circunstances:

[ T]he anti-alienation provision in [the Enployee Retirenent
I ncone Security Act] precludes assignnent of the pension
benefits [without] a valid QORO. See 29 U. S.C. 8§ 1056(d) (1)
("[e]ach pension plan shall provide that benefits provided
under the plan may not be assigned or alienated"). ERISA s
prohibition on the assignnment or alienation of pension
benefits has been strictly enforced. A QRO is an express
exception to ERISA's anti-alienation provision. See ERISA
§ 1056(d)(3)(B)(i)(l). . . . 29 US C 8§ 1056(d)(3)(B)(i)
defines a “qualified donestic relations order” as a
donestic rel ations order

(I') which creates or recognizes the existence of an
alternate payee's right to, or assigns to an
alternate payee the right to, receive all or a
portion of the benefits payable with respect to
a participant under a plan, and
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(rn) wth respect to which the requirenents of
subpar agraphs (C) and (D) are net....

In re GCendreau, 191 B.R 798, 801-02 (B.A P. 9th Cr. 1995)

aff'd, 122 F.3d 815 (9th Cir. 1997) (citations omtted). "A
gqualified donestic relations order permts paynent of benefits
of qualified private retirement plans to one other than the
enpl oyee spouse. Such a recipient is denomnated an "alternate

payee,' which includes a nonenployee spouse."” Schi nner v.

Schinner, 143 Ws. 2d 81, 86 n.1, 420 N.W2d 381 (Ct. App. 1988)
(citations omtted).

16 ERI SA does not apply to governnent retirenent plans
such as the WRS, see 29 U S.C A § 1003(b)(1), and the Wsconsin
statutes that governed those plans initially made no provision

for (QDRGCs. In Lindsey v. Lindsey, the <court of appeals

described an early unsuccessful attenpt to pass |egislation

authorizing the Wsconsin Retirenent Systemto accept QDRGCs:

1985 Assenbly Bill 689 was a proposal to create a procedure
whereby a participant's accumulated rights and benefits
under the Wsconsin Retirenment System could be nmade the

subject of a "qualified donestic relations order."” See
Analysis by the Legislative Reference Bureau to 1985
Assenbly Bill 689. The fiscal note to this proposed

| egi sl ation observed that "[t]he statutes governing the
Wsconsin Retirenent System (WRS) do not provide a
mechani sm for dividing rights and benefits under the system
to conply with a court order." "The purpose of this bill is
to provide a mechanism for the division of WRS benefits
pursuant to a qualified donestic relations order issued by
a court in a manner simlar to that established by Federa

law for private sector pension plans.” Report of Joint
Survey Conmittee on Retirenment Systens for 1985 Assenbly
Bill 689 (enphasis added). This proposed |egislation failed
to pass the Assenbly.
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Li ndsey v. Lindsey, 140 Ws. 2d 684, 694 n.8, 412 N W2d 132

(C. App. 1987). The state of the law in Wsconsin in 1989 was
that benefits, rights and interests of any WRS nenber "shall not
be assignable, either in law or equity, or be subject to
execution, levy, attachnent, garnishnment or other |egal process
except as specifically provided in this section[,]" and no
provisions were included for QDRGCs. Ws. Stat. § 40.08(1)
(1987-88). That remamined the law until the passage of 1989 Ws.
Act 218, which authorized WRS to accept QDROs beginning April
28, 1990, but did not apply retroactively to divorces occurring
prior to the new statute's effective date, which was April 28
1990. It was not until My 2, 1998, that WRS was authorized by
1997 Ws. Act 125 to accept QDROs related to divorces that
becane effective between January 1, 1982, and April 28, 1990.
In part, 1997 Ws. Act 125 stated,

40.08(1m (k) of the statutes is created to read: . . . [A
court may revise or nodify a judgnent or order specified
under subd. 1. for participants whose narriages were
termnated by a court on or after January 1, 1982, and
before April 28, 1990, but only with respect to providing
for paynent in accordance wth a qualified donestic
relations order of benefits under the Wsconsin retirenment
system that are already divided wunder the judgnment or
order.

1997 Ws. Act 125, § 5. That authorization closed a gap that
had been created by the earlier legislation authorizing WRS to
accept (QROs but failing to state clearly that it applied
retroactively to divorces that becane final after January 1

1982 and before April 28, 1990.
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17 The final judgnent in Johnson and Masters' divorce was
entered on July 20, 1989, so it fell into the category of
di vorces that were covered by the change in the law that took
effect in 1998 with regard to QDRGCs. The judgnent stated that
the Marital Agreenent between the parties was appended to the
judgnent and was "approved as reasonable" and was i ncorporated
into the judgment of the circuit court. The Marital Agreenent

i ncluded the foll ow ng provisions:
V. Property D vision — Pension

The Petitioner shall be awarded [half] of the val ue of
the Respondent's Wsconsin Retirenment System benefits
accrued from date of marriage thr[ough] the date of
di vor ce. A QDRO shall be submtted to secure these
rights.

X. Execution of docunents

Now or in the future, upon demand, the parties agree
to execute and deliver any and all docunents which may
be necessary to carry out the terns and conditions of
this marital agreenent.

XI'l. Divesting of property rights

Except as otherwse provided for in this nparital
agreenent, each party shall be divested of and each
party waives, renounces and gives up pursuant to Ws.
Stats. 8 861.07, all right, title and interest in and
to the property awarded to the other. Al property and
nmoney received and retained by the parties shall be
the separate property of the respective parties, free
and clear of any right, title, interest or claim of
the other party, and each party shall have the right
to deal wth and dispose of his or her separate
property as fully and effectively as if the parties
had never been narri ed.
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XI1l. Mitual rel eases

Neither party may, at any tine hereafter, sue the
other, or his or her heirs, personal representatives
or assigns, for the purpose of enforcing any or all of
the rights relinquished and/or waived wunder this
marital agreenent. Both parties also agree that in the
event any suit shall be comenced, this rel ease, when
pl eaded, shall be and constitute a conplete defense to
any such claimor suit so instituted by either party.

XX. Survival of marital agreenment after judgnent

Both parties agree that certain paragraphs of this
marital agr eenent shal | survive the subsequent
j udgnment of divorce and shall have independent | egal
significance. This marital agreenent is a I[e]gally
bi nding contract, entered into for good and val uable
consideration. In the future, either party may enforce
this specific marital agreenment in this or any other
court of conpetent jurisdiction.

18 In April 2009, nearly 20 years after the divorce was
final, Masters retired fromhis job as a school janitor. It is
undi sputed that Masters did not notify Johnson that he was
retiring. According to an undisputed affidavit in the record
Johnson |earned in March 2010 that Masters had retired. On
March 3, 2010, Johnson filed a form QRO that was signed by the
circuit court on March 5, 2010, and vacated by stipulation of
the parties 24 days later when it was discovered that it
contained an error. Johnson then retained new counsel and took
steps to obtain a valuation of the pension and draft a QDRO to
obtain her portion of the pension.

19 Wien WRS notified Johnson that Msters' authorization
was required in order to disclose the pension value information,

she sought his authorization. On Septenber 7, 2010, Johnson



No. 2011AP1240

received notification that Masters wuld not provide the
necessary authorization. Johnson then filed a notion on
Septenber 12, 2010, for orders to require Masters to release his
pension information. At a hearing before a court conmm ssioner
Masters was ordered to sign the authorization. He then noved
for a hearing de novo in the circuit court.

120 In the circuit court, Masters noved to dismss the
notion on the grounds that Johnson's notion was barred by Ws.
Stat. 8 893.40 because it states that action nust be commenced
within 20 years after "the judgnent or decree is entered,” and
it includes no exenptions for famly |aw judgnents. In the
alternative, he argued that the doctrine of I|aches barred
Johnson's claim because her delay in seeking the QDRO was
unreasonable and prejudiced him Johnson argued that the
statute of repose could not operate as a bar to her notion in
l[ight of Ws. Stat. 8 767.01, in Ch. 767, Actions Affecting the
Fam |y, which states that "circuit courts . . . have authority
to do all acts and things necessary and proper in those actions
and to carry their orders and judgnents into execution as
prescribed in this chapter."” Alternatively, Johnson argued that
the doctrines of unclean hands and equitable estoppel precluded
Masters' statute of repose defense.’” The circuit court held two
hearings on the matter, and the parties briefed the issues

extensively.

" The parties' briefs to the circuit court contained other
argunents that are not recited here because they were not
pur sued on appeal .

10
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11 The circuit court granted Masters' notion to dismss
based on Ws. Stat. 8§ 893.40, and it denied his notion to
di sm ss based on the doctrine of |aches. It denied Johnson's
nmotion for the entry of a QDRO In ruling from the bench, the

circuit court stated:

The, quote, cause of action, the ability to obtain a
Q@RO, was not directly triggered by the actual
retirement of M. Masters. It was, in fact, a result
of a 1989 divorce decree and after the passage of the
Wsconsin Act of 125 in 1997 was subject to be
executed from that time going forward, not contingent
on the retirenent date of M. Masters.?

12 Johnson appeal ed the denial of her motion.® The court
of appeals certified the case to this court, and we accepted
certification.

DI SCUSSI ON

13 The question presented by this case is how the statute
that requires "action wupon a judgnent or decree" to be
"commenced within 20 years" applies to a judgnent containing a
provi sion that cannot be performed under existing law at the
time of judgnent. It is a question of statutory interpretation

a question of law that this court reviews de novo. Teschendorf

8 The circuit court also stated that the doctrine of |aches
woul d favor the petitioner's position except that it "runs full

face into the stone wall in the form of the statute of repose.”
The circuit court expressed its belief that the result was
inequitable: "I frankly hope | am wong [if the case is

appeal ed] because | do believe nmy decision is a harsh result.”
® Masters cross-appeal ed the denial of his notion to dismss

based on the doctrine of l|laches; he filed a notice of voluntary
di smi ssal of his cross-appeal on Cctober 6, 2011

11
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v. State Farm Ins. Cos., 2006 W 89, 19, 293 Ws. 2d 123, 717

N. W2d 258. We begin wth established principles of statutory

interpretation:

Statutory language is given its common, ordinary, and
accepted neaning, except that technical or specially-
defined words or phrases are given their technical or
speci al definitional neaning. Context is inportant to
meani ng. So, too, is the structure of the statute in
which the operative |anguage appears. Ther ef or e,
statutory language is interpreted in the context in
which it is used; not in isolation but as part of a
whole; in relation to the |anguage of surrounding or
closely-related statutes; and reasonably, to avoid
absurd or unreasonable results.

State ex rel. Kalal v. Crcuit Court for Dane County, 2004 W

58, (145-46, 271 Ws. 2d 633, 681 NWw2d 110 (citations
omtted). "Under the ordinary rules of statutory interpretation
statutes should be reasonably construed to avoid conflict. Wen
two statutes conflict, a court Is to harnonize them
scrutinizing both statutes and construing each in a manner that

serves its purpose.” State v. Szulczewski, 216 Ws. 2d 495,

503, 574 N.W2d 660 (1998).
14 W considered a related question concerning the

interpretation of Ws. Stat. 8 893.40 in Hamlton v. Ham|lton,

2003 W 50, 261 Ws. 2d 458, 661 N W2d 832, which involved an
action by the State to collect child support arrearages "al nbst
30 years after the original judgnent, nore than 20 years after
the anended judgnent, and nore than 15 vyears after [the]

youngest child reached the age of mpjority." Id. at 2.

W hold that Ws. Stat. § 893.40, which becane
effective on July 1, 1980, governs the time wthin
which a party may bring an independent action to

12
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collect <child support arrearages that accunul ated
after the statute's effective date. In addition, we
conclude that, under the statute, an action brought to
enforce a child support judgnent nust be comrenced
within 20 years of the date when the judgnent is
entered. The period of limtation begins to run upon
entry of judgnent, irrespective of whether any paynent
under that judgnment has been m ssed.

1d., 74.

115 The parties’ argunents wth regard to statutory
interpretation focus on the question of whether the legislature
intended to subject famly l|law judgnents to Ws. Stat. § 893.40

or to exenpt themfromit. The statute states:

Action on judgnent or decree; court of record. Except
as provided in s. 846.04(2) and (3) and 893.415,
action upon a judgnent or decree of a court of record
of any state or of the United States shall be
commenced within 20 years after the judgnent or decree
is entered or be barred.

Johnson argues that her notion is not "action upon a judgment or
decree" for purposes of Ws. Stat. 8§ 893.40. She points to Ws.
Stat. 8§ 801.02 as providing guidance for defining the terns

"action" and "commence." The statute states:

[A] civil action in which a personal judgnent is
sought is commenced as to any defendant when a summons
and a conplaint namng the person as defendant are
filed wth the court, provided service of an
aut henti cated copy of the summons and of the conplaint
is made upon the defendant under this chapter wthin
90 days after filing.

Because her nmotion did not commence wth a summons and
conplaint, she argues, it does not constitute "action”™ wthin
the neaning of Ws. Stat. 8§ 893.40. She also points to | anguage

froma footnote in this court's decision in Ham | ton

13
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The court of appeals noted that both Walter and the
State agree that the State's notion is an "independent
action" upon the judgnent. Apparently, neither party
argues that the State could not bring a notion within
the context of the original action. W do not address
this issue because it has no bearing on our present
deci si on.

Ham | ton, 261 Ws. 2d 458, Y9 n.4 (citations omtted). She
argues that |anguage neans that the applicability of the statute
of repose depends on a distinction between an "independent
action" and "a notion wthin the context of the original
action.”™ She contends that the Hamilton footnote signaled that
the court wished to limt the application of the statute of
repose in the famly |law context to independent actions brought
by third parties. !

116 Masters argues that the |language of Ws. Stat.

§ 893.40 is wunanbiguous and nmakes no exceptions that would

10 Johnson's other argument is that her interest in the
pension plan was created at the tinme the judgnent was entered
and that she is therefore "entitled to seek enforcenent of the
terms of the divorce judgnent at any tinme . . . ." App. Br. at
12. For that proposition, she cites Dewey v. Dewey, 188 Ws. 2d
271, 279, 525 NWwW2d 85 (C. App 1994) (holding that the formner
wfe's "interest in one-half of [the former husband' s] pension
was not a part of his bankruptcy estate nor was it a
di schargeabl e debt. It was [the former wife' s] separate property
upon which the timng of the execution of the QDRO had no
effect.") W note that the "timng of the execution of the
Q@RO'" in that case refers to the significance of the timng
before or after a bankruptcy action; the |anguage cannot be
fairly characterized as standing for the proposition that timng
is of no consequence whatsoever. In that case, there was no
di scussion of a statute of repose; the fornmer wife's action to
enforce the judgnent was conmenced two years after the judgnent
was ent er ed. In any case, we decide this case on other grounds
and need not address this argunent further.

14
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exenpt Johnson's notion from being barred 20 years after the
date of the judgnent. He argues that this court's holding in
Ham lton is that Ws. Stat. 8§ 893.40 applied to bar an action in
a child support case, and it should be dispositive of this case.
He argues that it would contravene the statute's |anguage and
would nullify the statute if the court were to carve out an
exception for famly |aw judgnents or nmake a distinction between
actions begun by notion and those begun by sumons and
conplaint. He argues that the legislature made it clear that it
had no intention of exenpting post-judgnent actions in famly
| aw cases fromthe requirenents of the statute of repose because
it did actually enact a specific exenption in 2003 in response
to Hamlton and limted that exenption to actions for child
support. !

117 W first address why Hamlton does not answer the

question presented in this case. First, we note that the

1 Following this court's decision in Hamlton, the
| egislature accepted the court's invitation to clarify its
intention with regard to limtations on actions to collect child
support owed under a judgnent. It passed 2003 Ws. Act 287,
which created Ws. Stat. § 893.415. The statute states in
rel evant part:

(2) An action to collect child or famly support owed
under a judgnment or order entered under ch. 767, or to
collect <child support owed wunder a judgnent or
order . . . shall be comenced within 20 years after
the youngest child for whom the support was ordered
under the judgnent or order reaches the age of 18 or,
if the child is enrolled full-time in high school or
its equival ent, reaches the age of 19.

Ws. Stat. § 893.415.

15
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footnote on which Johnson relies at nost inplies only that a
| egal |y nmeani ngful distinction may exist between an "independent
action" on a judgnent and "a notion within the context of the
original action." It does not necessarily stand for the
proposition that Hamlton "has no application to post-judgnment
nmoti ons brought between the original divorcing parties pursuant
to Ws. Stat. 8§ 767.281 wthin the action itself." App. Br. at
7. That far overstates a footnote that stated only, "W do not
address this issue because it has no bearing on our present
decision.” Hamlton, 261 Ws. 2d 458, 19 n.4. Further, the
holding of the case is stated elsewhere in the decision as

"under the statute, an action brought to enforce a child support

j udgnment nust be commenced within 20 years of the date when the
judgnment is entered." 1d. at 94 (enphasis added). That |anguage
would appear to include an action "between the origina
di vorcing parties.”

118 Masters considers Hamlton's holding dispositive of
this case because he would apply the statute here in the sane
way as the court did in Hamlton to bar the action. But we have
already stated that we consider a crucial fact in this case to
be that a QDRO could not be assignable until permtted by the
| egi sl ature. That fact makes this case distinguishable from
Ham | t on. The provision the State sought to enforce in that
case was a provision ordering child support paynents, and there
was no statute existing at the time of the judgnment that
prevented the filing of the proper docunents to carry out that
j udgnent . Therefore, though it addresses simlar issues and

16
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contains hel pful language with regard to the application of Ws.
Stat. 8§ 893.40, Ham |ton does not govern the analysis here.

119 This case raises thorny questions. W sconsin Stat.
8§ 893.40 cannot be said to be anbiguous as to the tine
limtation. Wile it does not define "action on a judgnment," it
does state clearly that the tinme period during which action on a
judgnment or decree nust be comenced is "within 20 years after
the judgnent or decree is entered." And yet, we find that the
facts of the case before us conpel a nore careful | ook. As we
have expl ai ned, the 1989 divorce judgnent required a filing of a
QDRO. The statute that authorized WRS to accept such a filing
in this divorce did not conme into existence until nine years
| ater when the |egislature passed 1997 Ws. Act 125. W cannot
apply this statute of repose w thout recognizing the fact that,
at the tinme of the judgnent, a statute actually foreclosed for
nine years the single action, crucial to the pension's
assignability, that had to occur to secure the pension award
That is the crux of this case.

20 This court, in a previous case, considered the
application of a statute that appeared to be unanbi guous yet had
troubling inplications appearing to lead to a disturbing outcone

if applied literally.' In Teschendorf, this court unanimously

21t is the court's role, in the context of statutory

interpretation, to give effect to legislation unless we find
that the legislature could not have intended the absurd or
unreasonable results a statute appears to require. As we have
st at ed:

17
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agreed to affirm a court of appeals ruling refusing to apply a
reducing clause in an uninsured notorist provision in an auto
i nsurance policy. The question there involved construing Ws.
Stat. 8 632.32(5)(i), which authorizes such reducing clauses,
and determning whether it applied where worker's conpensation
paynents were nmade to the State of Wsconsin Wrk Injury
Suppl enental Benefit Fund. Al t hough the court was unani nous in
affirmng, the justices were evenly divided on whether the
statute in question was anbiguous.'®  The position of three

justices was that

The purpose in this situation is to verify that the

legislature did not intend these wunreasonable or
unt hi nkabl e results. See Green v. Bock Laundry Mach.
Co. , 490 U. S 504, 527  (1989) (Scali a, J.,

concurring); Kalal, 271 Ws. 2d 633, 9152 n.9, 681
N.W2d 110; see also Public Ctizen v. United States
Dep't of Justice, 491 U S. 440, 465 (1989) (invoking
the Supreme Court's absurdity exception to the plain
| anguage of the statute); Robbins v. Chronister, 402
F.3d 1047, 1050 (10th Cir. 2005) (collecting federal
circuit court and Suprene Court cases applying the
absurdity exception). Because our purpose in these
situations is grounded in open disbelief of what a
statute appears to require, we are bound to limt our
of f-statute investigations to obvious aberrations.

Teschendorf v. State Farm Ins. Cos., 2006 W 89, 915, 293 Ws.
2d 123, 717 N. W 2d 258.

13 Chief Justice Shirley Abrahamson took a different
position on the statutory construction approach and concurred in
the holding. Teschendorf, 293 Ws. 2d 123, 970 (Abrahanson,
CJ., concurring) (witing that "[a] better approach to
statutory construction woul d be to drop t he
anbi guous/ unanbi guous/literal/plain nmeaning pretense and instead
take a conprehensive view of statutory interpretation”).

18
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[a] | though the nmeaning of the statute appears to be
plain, a literal application of the |anguage woul d be
absurd. As a general rule, courts apply the ordinary
and accepted neaning of statutory |anguage, unless it
produces an absurd result. Seider, 236 Ws. 2d 211

132, 612 N. W 2d 659. Because a [iteral
application . . . would pr oduce an absurd and
unreasonable result in certain situations, Justices
Wl cox, Crooks, and Butler construe the statute to
avoid that result.

Teschendorf, 293 Ws. 2d 123, {32. After setting forth exanpl es

of how the statute if applied as unanmbiguously witten would
create untenable results in certain circunstances, the opinion
adds, "Because this Iliteral interpretation produces absurd
results and defies both commbn sense and the fundanental purpose
of [the statutes governing worker's conpensation and uninsured
not ori st coverage], Justices WIcox, Crooks, and Butler reject
it unless extrinsic sources reveal the |egislature intended

t hese consequences.” 1d., 9143 (citing to Geen v. Bock Laundry

Mach. Co., 490 U.S. 504, 527 (1989) (Scalia, J., concurring)
("W are confronted here with a statute which, if interpreted
literally, produces an absurd, and perhaps wunconstitutional,
result. Qur task is to give sone alternative neaning to the word
‘defendant’ in Federal Rule of Evidence 609(a)(1) that avoids
this consequence . . . .")).

21 The reasoni ng fol | owed by three justices in

Teschendorf, as well as that followed by the court in Wnke v.
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Gehl Co.,' is apropos in this case. As with the statutes

i nvol ved in Teschendorf, the application of Ws. Stat. § 893.40

in certain circunstances nmay produce results that "def[y] both
comon sense and the fundanental purpose"” of the statute. The
judgnment here has the flaw, as to the pension award provision,
that under the statute then in effect the pension was not
assi gnabl e. Were the statute clearly states that WRS pension
interests "shall not be assignable, either in law or in equity,"”
and a court entered a judgnent with a provision assigning such
an interest, that fact nust be taken into account.?®®

22 In the case under review, the dispositive fact in our
view is that the statute operated to prohibit pension interests

from being assigned at the tine the judgnent was entered. W do

4 For another instance when this court has confronted
apparently dispositive clear language in a source of law that
was ultimately held not to be dispositive of the issue, see
Wenke v. CGehl Co., 2004 W 103, 949, 274 Ws. 2d 220, 682 N W2d
405 (noting that "[t]he I|anguage of these [Judicial Council]
Commttee Notes |[setting forth the legislative intent] does
appear, on its face, to speak exactly to Wenke's construction of
both 88 893.05 and 893.07" but nonethel ess adopting a contrary
interpretation of the legislative intent in light of "a largely
unperceived shift in the neaning attached to the phrase 'statute
of repose.'")

15 The record does not disclose whether the original counse
perhaps believed that the legislature would authorize QRGCs and
that it would eventually be possible to file one in accordance
with the judgnent of divorce, but as we noted above, attenpts
were being made to pass such legislation as early as 1985.
Bills authorizing QDROs were introduced on February 21 and March
15, 1989, and were pending at the tine the divorce judgnent was
entered in July. The followi ng year 1989 Ws. Act 218 becane
law, but as explained above, its provisions did not cover
di vorces granted between January 1, 1982 and April 28, 1990.
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note that there mght be other grounds as well for reaching the
result we reach, founded on the unique characteristics of famly
| aw | udgnents. In famly law matters especially, courts often
encount er provi si ons in orders t hat Create cont i nui ng
obligations that may very well extend beyond 20 years, such as
support, naintenance, property transfers, agreenents for the
sale of property, and educational expenses paynents. W have
recogni zed the unique nature of famly |aw judgnents in another
context, which lends support to our holding. Rul es promnul gat ed
by this ~court, which of course are procedural and not
substantive, do treat famly law orders differently from others
in one telling respect. They set the required mninmm tinme
periods for courts to retain "the original paper records" for
various types of cases. See SCR 72.01, Retention of original
record. As mght be expected, the mninmumtime periods set for
courts to retain records for various types of cases corresponds
to the relevant statute limting enforcenent of the judgment.
For exanple, civil case files and records of noney judgnents are
to be retained for 20 vyears, consistent with Ws. Stat.
8§ 893.40's 20-year limtation on enforcing such judgnents. See
SCR 72.01(1) and (5). The retention requirenents for delinquent
income or franchise tax warrants or liens are tied directly to
rel evant statutes regarding their enforcenent, and the rule
notes that for warrants or liens that are renewed, "a new 20-
year retention period begins fromthe date on which the renewal

is filed with the clerk of circuit court." See SCR 72.01(7m.
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123 Wth regard to famly case files, famly court
records, famly court mnute records and mai ntenance and support
paynment records, the rule departs fromthe practice of tying the
retention period to a recognized Iimtation on enforcing
judgments and instead sets the required mninmum for retaining

such records as foll ows:

[Thirty] vyears after entry of judgnent of divorce,
| egal separation, annulnment, or paternity, or entry of
a final order, except that after 30 years, for any
case file for which related support or nmaintenance
paynents are continuing to be nade, 7 years after
final paymnment or after an or der term nating
mai nt enance is filed.

See SCR 72.01(11), (12), (13), and (14). We suggest only that
t hese procedural rules reflect a recognition on the part of this
court that in sone respects ongoing obligations are a comon
feature of famly law judgnents, and whether observing the
obligation to construe statutes to avoid absurd results or
exercising their equitable powers, circuit courts, under Ws.
Stat. § 767.01, in Ch. 767, Actions Affecting the Famly, "have
authority to do all acts and things necessary and proper in
those actions and to carry their orders and judgnents into
execution as prescribed in this chapter.™

124 For exanple, in Bliwas v. Bliwas, 47 Ws. 2d 635, 178

N.W2d 35 (1970), we considered a stipulation in which the
di vorcing couple had agreed that the father would "pay the cost
of tuition, books, supplies, rent, food allowance and certain
m scel | aneous expenses” for his son's college and graduate

prof essional expenses in a Wsconsin school even beyond his
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twenty-first birthday; the court-ordered support paynents

however, would be |lowered and would then term nate on the son's
twenty-first birthday. Id. at 637. Wile the question presented
in that case had to do with the proper procedural nethod for
bringing the father, who was not conplying with the stipul ation,
into court, we addressed at sone length the basis for enforcing

t he stipul ati on:

However, we hold that the enforcenment of a famly
court order, which would not be enforceable wthout a
prior stipulation of the parties that it be nade part
of the decree, rests not so nuch in the enforcenent of
a contractual obligation or even extension of
jurisdiction of the court, as it does in recognizing
that a person who agrees that sonmething be included in
a famly court order, especially where he receives a
benefit for so agreeing, IS in a poor position to
subsequently object to the court's doing what he
requested the court to do. One | eading text puts the
proposition involved in the following |anguage:
"[Where the court disposes of the property of the
parties by stipulation . . . the general rule applies
that a party who procures or consents to the entry of
the decree is estopped to question its wvalidity,
especially where he has obtained a benefit fromit."

ld. at 639-40. The decision went on to quote from another

jurisdiction in support of such a rule:

In a case where a wife had received certain advant ages
under the award of the divorce court, nade pursuant to
a stipulation of the parties, the Suprene Court of the
State of Washington held it to be well established |aw
that, " . . . even though a decree is void as beyond
the power of the court to pronounce, a party who
procures or gives consent to it 1is estopped to
guestion its validity where he has obtained a benefit
therefrom"”

Id. at 640 (citing Svatonsky v. Svatonsky, 389 P.2d 663

(Wash. 1964)).
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125 Though we do not decide this case on grounds of
equitable estoppel, it appears to support our decision and to
provi de independent grounds for our holding. W have addressed

the doctrine in simlar cases, and in R ntelman v. R ntel man,

118 Ws. 2d 587, 596, 348 N.W2d 498 (1984), we hel d:

In situations such as this one, all that need be shown
to constitute an estoppel is that both parties entered
into the stipulation freely and know ngly, that the
overall settlenment is fair and equitable and not
illegal or against public policy, and that one party
subsequently seeks to be released from the terns of
the court order on the grounds that the court could
not have entered the order it did without the parties’
agr eement .

W recently addressed a related issue where a stipulation and
order established a 33-nonth wunnodifiable floor for <child
support paynents, and a party was seeking nodification of the

order. In May v. My, we enphasized courts' deference to

parties' stipulations: "[We are sensitive to the inportance and
preval ence of stipulations in helping famlies going through
difficult and Ilitigious divorces and curbing disagreenents
[ between] the parties. The ability to contract is fundanental to
our |legal system and may aid parties in settling their divorces

nmore am cably.” May v. My, 2012 W 35, 918, 339 Ws. 2d 626,

813 NNW2d 179. The court went on to add:

[Where the parties to a child support order have
entered into a stipulation in regard to child support
for a limted period of tinme that the court has
adopted, courts wll attenpt to give effect to the
parties' intentions where the stipulation was entered
into freely and knowi ngly, was fair and equitabl e when
entered into, and is not illegal or violative of
public policy. In this context, a court's review
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typically wll ~consider the doctrine of equitable
estoppel, by which a party my be precluded from
chal I engi ng an agreenent when the el ements of estoppel
set forth in Rintelman are satisfied

Id., 936 (citation omtted). W recognize the elenents of
estoppel in several key provisions in the stipulation here that

was i ncorporated into the judgment:
X. Execution of docunments

Now or in the future, upon demand, the parties agree
to execute and deliver any and all docunents which may
be necessary to carry out the terns and conditions of
this marital agreenent.

XI'l. Divesting of property rights

Except as otherwse provided for in this nparital
agreenent, each party shall be divested of and each
party waives, renounces and gives up pursuant to Ws.
Stats. 8§ 861.07, all right, title and interest in and
to the property awarded to the other. Al property and
nmoney received and retained by the parties shall be
the separate property of the respective parties, free
and clear of any right, title, interest or claim of
the other party, and each party shall have the right
to deal with and dispose of his or her separate
property as fully and effectively as if the parties
had never been narri ed.

XI1l. Miutual releases

Neither party may, at any tine hereafter, sue the
other, or his or her heirs, personal representatives
or assigns, for the purpose of enforcing any or all of
the rights relinquished and/or waived wunder this
marital agreenent. Both parties also agree that in the
event any suit shall be comrenced, this rel ease, when
pl eaded, shall be and constitute a conplete defense to
any such claimor suit so instituted by either party.

In light of these provisions as agreed upon by the parties, the

doctrine of equitable estoppel supports our holding where
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Masters had promsed in 1989 "in the future, upon demand,

to execute and deliver any and all docunents which may be
necessary to carry out the terns and conditions of this marita
agreenent . "

CONCLUSI ON

26 In order to interpret the relevant statutes to avoid
"absurd or wunreasonable results,” and in order to "construfe]
each in a manner that serves its purpose” as we are bound to do,
we hold that Johnson's notion is not barred by the operation of
Ws. Stat. 8 893.40. The judgnent required the filing of a QRO
with the WRS, and it was not wuntil 1998 that |egislation
aut hori zed WRS to accept such orders for nmarriages such as this
one that were termnated in 1989. It would be absurd and
unreasonable to construe the statute of repose in such a way
that it would begin to run at the tine of a judgnent with regard
to a provision that assigned Masters' interest contrary to
exi sting |law, which was and continued for the next nine years to
be that WRS pension interests were not assignable. Const rui ng
the statute as starting to run as to that provision at the point
when the provision was no longer contrary to law is a way to

retain its limting function in a manner that serves its
purpose.” Under the circunstances present in this case where a
statute precludes a provision in a judgnent, the statute of
repose cannot begin to run as to that provision until the
| egi sl ature changes the law such that the provision can be
carried out. In this case, that occurred on May 2, 1998, and
the statute of repose wll bar actions on that provision after
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May 1, 2018. W therefore reverse the order of the circuit
court and remand for further proceedings consistent with this
opi ni on.

By the Court.—Reversed and renmanded.
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27 SH RLEY S. ABRAHAVSON, C. J. (concurring). | join
the nmgjority opinion authored by Justice Crooks and the
concurrence authored by Justice Bradley. | wite separately to
address the characterization of a circuit court's exercise of
equitable powers in Justice Ziegler's concurrence as "based
solely on the subjective determ nation of each judge who reviews
such a question” and "an arbitrary determ nation of any one
j udge on any given day." Justice Ziegler's concurrence, 141.

128 If a «circuit court exercises its discretionary
equitable powers in a subjective, arbitrary fashion instead of
setting forth logical, rational reasoning based on the facts of
record and a correct statement of the law, the circuit court has
erred and its ruling will be reversed on appeal .

29 The coment in Justice Ziegler's concurrence equating
discretion with judicial subjectivity and arbitrariness does a
di sservice to judicial decision making and to the circuit courts

of the state. The coment cannot stand unchal | enged.
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130 ANN WALSH BRADLEY, J. (concurring). I join the
majority opinion in its entirety, concluding that Johnson's
nmotion for the entry of a qualified donestic relations order is
not barred by the operation of Ws. Stat. 8§ 893.40. | agree
with the mpjority opinion when it states that it would be
"absurd and unreasonable” to construe the statute of repose in a
way that it would begin to run at the tine the judgnent in this
case was entered. Mjority op., 3.

131 Likewise, | agree with the nmpjority when it states
that there has been "a recognition on the part of this court”

t hat :

. . . 1In sone respects ongoing obligations are a
common feature of famly |aw judgnents, and whether
observing the obligation to construe statutes to avoid
absurd results or exercising their equitable powers,
circuit courts, under Ws. Stat. 8§ 767.01, in Ch. 767,
Actions Affecting the Famly, "have authority to do
all acts and things necessary and proper in those
actions and to carry their orders and judgnents into
execution as prescribed in this chapter.™

Id., 723.1

132 However, | wite separately to address the unnecessary
uncertainty that Justice Ziegler's concurrence introduces into
the law. By raising questions concerning the continued vitality
of judgnents that require the paynment of nmaintenance or the

continuation of |life insurance with designated beneficiaries,

1 Justice Ziegler asserts that this concurrence "incorrectly
characterizes the conclusions reached in the nmgjority opinion."

Justice Ziegler's Concurrence, 91 n.l1. Utimately, it will be
left to the reader to determ ne whether such an assertion is
correct. This concurrence does not attenpt to "characterize"

the majority opinion but rather quotes directly fromit.

1
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Justice Ziegler's concurrence creates uncertainty in areas of
famly law not presented in this case.

133 In the concurring opinion, Justice Ziegler questions
"whether or how Ws. Stat. 8§ 893.40 may affect the enforcenent
of obligations which my necessarily extend beyond 20

years. Justice Ziegler's Concurrence, f2. She further
appears to question whether judgnents requiring "nmaintenance" or
the paynent of "life insurance proceeds” that may continue
beyond or may first becone due after 20 years post-judgnent wll
remai n enforceable after 20 years has passed. I1d., 1 n.2.

134 Both the majority and the dissent provide a response
to Justice Ziegler's concerns. The nmajority correctly
recogni zes that "[i]n famly law natters especially, courts
often encounter provisions in orders that <create continuing
obligations that nmay very well extend beyond 20 years.™
Majority op., 122.

35 The dissent responds by explaining that "[t]he

suggestion that a party could sinply stop paying alinmony or

mai nt enance after 20 years, as a result of Ws. Stat. § 893.40

is not reasonable or realistic because of the continuing nature

of the obligation to pay. Di ssent, 112 (enphasis in

original); Ashby v. Ashby, 174 Ws. 549, 554, 183 N W 965

(1921) (determning that an order for alinmony paynments was a
“continuing judgnent, always subject to nodification by the
court during the life of the parties,” and therefore a statute
of limtations did not apply). | agree with the dissent's

conclusion that a judgnent that orders indefinite nmaintenance



No. 2011AP1240. awb

paynents is a continuing judgnment that is not barred by the
operation of Ws. Stat. § 893. 40.

36 In response to the concern regarding the change of
life insurance beneficiaries, the dissent explains that "the
insured may not change the beneficiary nore than 20 years after
the entry of the judgnent and expect that he or she has not
created a new cause of action for the original beneficiary."
D ssent, 9111. Likewise | agree with the dissent's concl usion
that the obligation to designate a specific beneficiary may be
enforced beyond the 20-year peri od.

137 Accordingly, although | join the mgjority opinion in
its entirety, | respectfully concur.

138 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHANMSON j oi ns this concurrence.
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139 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the majority opinion because it does not conclude that a court
has the equitable power to ignore a statute of repose and
because it concludes that under the facts of this case Ws.
Stat. 8§ 893.40 does not apply because a qualified donestic
relations order (QDRO was not possible when this judgnent was
entered.! | concur to urge the legislature to consider whether
| egi sl ative change could provide greater certainty to courts,
litigants, and parties who may depend on the enforceability of
certain fanmily court matters beyond 20 years. 2

140 The legislature has set a 20-year statute of repose in
Ws. Stat. 8 893.40, and in the case at issue, the circuit court
concluded, as Justice Prosser would, that § 893.40 barred
enf orcenment . The nmajority opinion reverses the circuit court
but has cabined its analysis to "the circunstances present in
this case" and the "dispositive fact”" that the QDRO statute,

Ws. Stat. 8§ 40.08, "operated to prohibit pension interests from

! Justices Roggensack and Gableman join this concurrence
because they also conclude that the mpjority opinion does not
answer whether Ws. Stat. 8§ 893.40 bars certain famly court
judgments that extend beyond 20 years, and it does not concl ude
that the circuit court has the equitable power to ignore a
statute of repose. If, as Justice Bradley suggests, the
majority opinion were to answer those questions, it would not
have sufficient votes to constitute a najority opinion and would
then be only a I|ead opinion. Therefore, Justice Bradley's
concurrence incorrectly characterizes the conclusions reached in
the majority opinion.

2 The paynent of retirenent benefits, maintenance, or life
i nsurance proceeds may be court ordered and thus necessarily
extend beyond 20 years. Wiile the majority sonewhat addresses
equitable estoppel, it does not state that equitable estoppel

provi des an enforcenent mechanism See majority op., 125.

1
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bei ng assigned at the tinme the judgnent was entered.” Myjority
op., 113, 19-23, 26. | join that hol ding. | wite to clarify
the fact that the mjority opinion |eaves unanswered the
question of whether or how Ws. Stat. 8§ 893.40 may affect the
enforcenment of obligations which may necessarily extend beyond
20 years.® See mmjority op., 113, 19-23, 26. Further proof that
| egi sl ative action nay provide greater clarity is evident by the

t houghtful yet differing viewpoints and analyses of the circuit

3 Justice Bradley's opinion incorrectly suggests that the
majority has decided this issue. Instead, the nmajority's
analysis is entirely dependent on the fact that a QDRO coul d not
have transferred these assets at the time of the divorce
j udgnent . The mjority's conclusion does not hinge on the
| anguage of Ws. Stat. § 893.40. The majority holds that
“"[u]l nder the circunstances present in this case where a statute
precludes a provision in a judgnent, the statute of repose
cannot begin to run as to that provision until the |egislature
changes the law such that the provision can be carried out."
See mmjority op., 113, 26. Absent the unique facts of this
particular case, the majority would be required to determne
whet her § 893.40 otherwi se bars enforcenent. In fact, that
i ssue was presented by the parties, addressed by the circuit
court, and is again presented in the concurrences and the
di ssent .
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court decision in this case, the arguments of counsel, and our
own majority, concurring, and dissenting opinions.?

41 Unlike Justice Bradley, | wuld not go beyond the
majority opinion to conclude that a court may sinply invoke its
equitable powers to override the language in a statute of
r epose. If the equitable power of the circuit courts can so
supersede the limts of a statute of repose, such as Ws. Stat.
§ 893.40, based solely on the subjective determ nation of each
j udge who reviews such a question, then whether a court order is

enforceabl e under the statute could be subject to an arbitrary

4 Justice Bradley asserts that Justice Prosser's dissent
supports her position, yet he concludes that the 20-year statute
of repose is an absolute bar to this enforcenent proceeding.
Moreover, if Ashby v. Ashby, 174 Ws. 549, 183 N.W 965 (1921),
sonmehow unequivocally answers the question, then the majority
decision would not need to undertake its extensive analysis.
Instead, it could rely on that precedent and the equitable power

of the circuit court. Ashby was decided well before Ws. Stat.
§ 893.40 was enacted, and arguably, Dewey v. Dewy, 188
Ws. 2d 271, 525 Nw2d 8 (C. App. 1994), may call into
guestion whether this is a continuing judgnent. The di ssent

cites several cases in support of the proposition that circuit
courts can equitably enforce certain famly |aw judgnents that
may continue past 20 years. See dissent, 11110-11. However,
none of the plaintiffs in the cases cited by the dissent
attenpted to enforce a judgnent nore than 20 years after the
entry of judgnent, nor do any of the cases cite to or discuss
t he application of 8§ 893.40.
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determi nation of any one judge on any given day.?> | cannot
conclude that the rule of Ilaw supports such subjectivity.
Apparently, the issue of when 8§ 893.40 bars enforcenment is
subj ect to sone debate.®

42 Courts, practitioners, and parties deserve greater
certainty when it conmes to inportant famly |aw issues. It is

the role of the legislature, not the courts, to enact statutes.

5 Judicial decisions made without definable standards are

arbitrary decisions that are disfavored under the |[|aw. See
Donal dson v. Bd. of Commirs of Rock-Koshkonong Lake Dist., 2004
W 67, 1991-102, 272 Ws. 2d 146, 680 N W2d 762. | am at a

| oss as to why Chief Justice Abrahanson's concurrence di sparages
my concern over avoiding arbitrary decision-mking, which should
not be confused with a court's duty to engage in discretionary
deci si on- maki ng, as sonehow bei ng di srespectful of circuit court
j udges. C.J. Abrahanson's concurrence, 9129. To the contrary,
having been a trial lawer and a circuit court judge,
understand that courts, lawers, and litigants would typically
prefer greater certainty when anal yzing jugular issues, such as
when a statute of repose acts as a bar to enforcenent.
Unfortunately, this opinion is limted to its facts and does not
answer that issue.

® Legislative response to a court decision is not unusual
Ham lton v. Ham lton, 2003 W 50, 261 Ws. 2d 458, 661 N W2d
832, is instructive as to the interplay between court decisions

and subsequent legislative response. After Hamilton, the
| egislature initiated statutory changes to address the child
support issues raised therein. It is not unconmon for this

court to ask the legislature to consider legislative action.
See, e.g., State v. Brereton, 2013 W 17, 954 n.16, 345
Ws. 2d 563, 826 N W2d 369; id., 91198-99 (Abrahanmson, C. J.,
di ssenting); State v. Sveum 2010 W 92, 179, 84, 328
Ws. 2d 369, 787 N W2d 317 (Zegler, J., concurring) (asking
| egislature to set paraneters and standards of wuse for the
installation and nonitoring of GPS tracking devices); id., 177
(Crooks, J., concurring); id., 1126  (Abrahanson, CJ.,
di ssenting); State v. MCdaren, 2009 W 69, (1Y77-79, 318
Ws. 2d 739, 767 N.W2d 550 (Bradley, J., dissenting); State ex
rel. J.H Findorff & Son, Inc., v. CGrcuit Court for M waukee
Cnty., 2000 W 30, 124 n.14, 233 Ws. 2d 428, 608 N. W 2d 679.

4
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Per haps | egislative change is not needed, but perhaps it is. I
nmerely request that the legislature evaluate the issue
pr esent ed.

143 For the foregoing reasons | concur.

44 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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145 DAVID T. PROSSER, J. (di ssenting). M chael R
Masters and Patricia A Johnson were narried on Cctober 18,
1986. They were divorced on July 20, 1989. Their divorce
judgnment, signed by Waukesha County GCircuit Judge Robert
Mawdsl ey, made the couple's witten marital property agreenent
part of the judgnent. The marital property agreenment read in
part: "V. Property Division—Pension. The Petitioner shall be
awarded 1/2 of the wvalue of the Respondent's Wsconsin
Retirement System [WRS] benefits accrued from date of narriage
thru the date of divorce. A QDRO [qualified donestic relations
order] shall be submtted to secure these rights."

146 For nore than 20 years, Patricia Johnson did not
submit a QRO to the WRS or to the court "to secure [her]
rights" to a portion of her fornmer husband' s pension. Thus,
when she attenpted to file a QRO in 2010, her effort was
opposed by Masters and ultimately denied by the Waukesha County
Circuit Court.?

147 The basis for the circuit court's denial was Ws.

Stat. § 893.40, which provides:

Action on judgnent or decree; court of record.
Except as provided in ss. 846.04(2) and (3) and
893. 415, action upon a judgnent or decree of a court
of record of any state or of the United States shal
be conmmenced within 20 years after the judgnent or
decree is entered or be barred.

148 The issue presented in this case is whether there is
any reasonable basis for Johnson to avoid the apparent effect of

this statute. | conclude that there is not.

! Kathryn W Foster, Judge.
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149 The nmpjority takes the opposite view It asserts that
it would be an absurdity to apply the statute wunder the
circunstances of this case. Justice Ziegler's concurrence
rai ses the stakes even nore and pleads with the legislature to
change the |aw | nasnuch as | believe the circuit court's
decision was correct, the mjority's analysis is flawed, and
Justice Ziegler's concurrence is m staken because the statute is
reasonable, | respectfully dissent.

I

150 The facts and circunstances heavily influence the
outcone of this case.

151 Congress approved the Enployee Retirenent |ncone
Security Act of 1974 (ERISA) to protect the interests of
participants in the grow ng nunber of enployee benefit plans in
the private sector throughout the United States. See 29 U S. C
8§ 1001. Ten years |ater, Congress anended ERI SA by enactnent of
the Retirenment Equity Act of 1984. See Pub. L. No. 98-397, 98
Stat. 1426 (1984). The purpose of the Retirement Equity Act,
which created the "qualified donestic relations order"” in 29
US C 8§ 1056(d), was to facilitate the orderly assignnment or
alienation of all or a portion of a person's enployee benefit
plan to an "alternate payee" as the result of a court order or
judgnment relating to child support, alinony, or marital property
rights stemmng fromdivorce. See S. Rep. No. 98-575, at 3, 18-
21 (1984) reprinted in 1984 U S.C. C A N 2547, 2549, 2564-2567.

52 As the mmjority opinion notes, however, "ERI SA does

not apply to government retirenent plans.” Majority op., 96
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(citing 29 U S.C A § 1003(b)(1)); see also Lindsey v. Lindsey,
140 Ws. 2d 684, 690, 412 N W2d 132 (C. App. 1987).

Consequently, a «court's authority to assign or divide a

government pension in Wsconsin was and is subject to Wsconsin

statute.

53 On July 20, 1989—+the date of the Johnson/ Masters
di vorce—Ws. Stat. § 40.08 read in part:

Benefit assi gnment s and corrections. (1)
Exenpti ons. The benefits payable to, or other rights
and interests of any nmenber , beneficiary or

distributee of any estate under any of the benefit
plans admnistered by the [Departnment of Enployee
Trust Funds (the departnent)], including insurance
paynents, shall be exenpt from any tax levied by the
state or any subdivision of the state and shall not be
assignable, either in law or equity, or be subject to
execution, levy, attachnment, garnishnment or other
| egal process except as specifically provided in this
section. The exenption from taxation under this

section shall not apply with respect to any tax on
i ncone.

Ws. Stat. § 40.08(1) (1987-88) (enphasis added). Conpare id

with Ws. Stat. 8§ 66.81 (1987-88) (prohibiting the taxation,
execution, and assignnent of pension benefits in the retirenent
systemof first class cities).

154 However, the statute conti nued:

(3) Wivers. Any participant, beneficiary or
distributee of any estate may waive, absolutely and
w thout right of reconsideration or recovery, the
right to or the paynent of all or any portion of any
benefit payable or to becone payable wunder this
chapter. The waiver shall be effective on the first
day of the 2nd nonth commencing after it is received
by the departnent or on the date specified in the
wai ver if later.

Ws. Stat. § 40.08(3) (1987-88) (enphasis added).

3
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55 The gist of these statutory provisions was clear. In
July 1989 the benefits payable to a nenber of the WRS were not

assignable in a divorce proceeding except as specifically

provided in Ws. Stat. 8 40.08. Section 40.08 did not authorize
any "qualified donestic relations order." It did, however,
permt a nmenber to waive paynent of a portion of his or her
pension by filing an appropriate waiver with the departnent.

156 The legislature changed the |aw approximtely nine
months later. See 1989 Ws. Act 218. Newy created Ws. Stat.
8§ 40.08(1m) provided that a participant's accunulated rights and
benefits in the WRS shall be divided by "a qualified donestic
relations order"” but "only if the order provides for a division

as specified in this subsection.” Ws. Stat. § 40.08(1m (1989-

90) (enphasis added). The specifications in 8§ 40.08(1m, plus
the new definition of "qualified donestic relations order"” in
Ws. Stat. 8§ 40.02(48m, take up nore than a full page of the
1989-90 statutes. Wsconsin Stat. 8§ 40.08(1m(j) pointedly
stated: "This subsection applies to qualified domestic relations
orders issued on or after April 28, 1990, that provide for
di visions of the accumul ated rights and benefits of participants
whose narriages have been termnated by a court on or after
April 28, 1990."

157 1In short, the 1990 changes in the statutes did not
apply to the Johnson/ Masters divorce.

58 In 1998 the legislature anended the statutes again? to

recogni ze qualified donestic relations orders issued on or after

2 See 1997 W's. Act 125.
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January 1, 1982, Ws. Stat. 8 40.08(1m(j) (1997-98), and to
permt the revision or nodification of judgnments entered on or
after January 1, 1982, to provide for paynments under a qualified
donestic relations order. Ws. Stat. 8§ 40.08(1m(k)2. (1997-
98). These changes permtted Johnson to take the step outlined
in the marital property agreenent to secure her rights.

159 The plain truth is that the property division-pension
section of the Johnson/Masters marital property agreenent was
not valid on the date of the 1989 divorce because the law did
not then permt a court to divide Mchael Msters' WRS pension
If the |aw had not changed in 1998, the 1989 property division-
pensi on section of the marital property agreenment m ght never
have been eligible to becone valid, although it was always
possible for Patricia Johnson to secure Masters' witten waiver
under Ws. Stat. § 40.08(3).

160 If the 1998 |law had been in place on July 20, 1989
Johnson would still have been required by the marital property
agreenent, the judgnment incorporating that agreenment, and the
applicable statutes to submt a QPRO to the departnent to secure
her rights.

161 Johnson had 20 years to obtain a QRO and submt it to
the departnent or at least file it with the court. She did not
do so, even though such a QRO was specifically authorized by
law in her situation from May 2, 1998, through July 20, 2009—
that is, for nore than 11 years—and even though she signed a
draft QDRO after the divorce. There is no evidence that Johnson

sought a court order or contenpt to force Masters to conply with
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the marital property agreenment by signing the draft QDRO or a
revi sed QDRO.

162 Johnson also had 20 years to obtain a witten waiver
from Masters, either voluntarily or through court action. She
did not do so, even though the Wuwukesha County GCircuit Court
hel d post-divorce hearings in the Johnson/ Masters case in 1995
and 1996 and issued orders in the case in 1995, 1996, and 2004.

63 In addition, Johnson had al nost nine years to seek to
anend the judgnment to obtain the cash equivalent of her pension
share in lieu of a QORO during the period when a QDRO was not
authorized by statute in her case. After that time, she could
have pursued nultiple options, including an effort to secure the
cash equi val ent.

64 Johnson's interest in a portion of Msters' pension
was always contingent wupon her taking steps to secure and
enforce her rights. She did not do so until nore than 20 years
after the divorce judgnent.

65 In pointing the finger at Johnson for failing to take
the required action to protect her rights, one is actually
pointing at her divorce counsel.? There is no allegation by
Johnson that Masters' divorce counsel failed to do sonething
that he commtted to do. This case, then, reveals nore than 20
years of unexplained inaction and neglect. It is hardly an

"absurdity" for a court to take that inaction into account.

3 See Scott L. Dennison, Valuing Retirement Benefits in
Divorce, Ws. Lawer, June 2012, at 10-11 ("Lawers who work on
di vorces that involve QRGCs have been magnets for nal practice

suits, because a poorly designed QDRO can be a real disaster.").

6
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I
166 Johnson's i naction over a 20-year peri od is
significant because of Ws. Stat. § 893.40, the 20-year statute
of repose. The statute provides, in part, that "action upon a
judgnment or decree of a court of record of any state or of the
United States shall be conmenced within 20 years after the

judgnment or decree is entered or be barred.” Ws. Stat.

§ 893. 40 (enphasi s added).

67 The history and purpose of Ws. Stat. 8§ 893.40 deserve
di scussi on. The court also should discuss Johnson's attenpt to
get around the statute by arguing that her effort to secure a
QDRO was not "an action upon a judgnent.”

168 Wsconsin Stat. 8§ 893.40 becane law in 1980. See 1979
Ws. Act 323. It conbined and nodified the provisions of two
repeal ed statutes, Ws. Stat. 88 893.16(1) and 893.18(1). The
former statute had provided a 20-year statute of limtations:
"Wthin 20 years. Wthin 20 years: (1) An action upon a
judgnment or decree of any court of record of this state or of
the United States sitting within this state.” Ws. Stat.
§ 893.16(1) (1977-78).

169 The Ilatter statute had only a 10-year statute of
l[imtations: "Wthin 10 years. Wthin 10 years: (1) An action
upon a judgnment or decree of any court of record of any other
state or territory of the United States or of any court of the
United States sitting wthout this state.™ Ws. Stat.
§ 893.18(1) (1977-78).
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170 The new Ws. Stat. § 893.40 established a uniform 20-
year tinme |imt for an "action upon a judgnent or decree" and

specified that the 20 years began to run when the "judgnent or

decree is entered.”" It added that a failure to tinely comrence
action would "bar[]" future action upon a judgnent. These
changes transformed two statutes of limtation into a single

statute of repose.
171 "A statute of repose . . . limts the time period
within which an action nay be brought based on the date of an

act or omssion." Ham lton v. Hamlton, 2003 W 50, 129, 261

Ws. 2d 458, 661 N W2d 832. The "act" that triggers the
statute of repose in Ws. Stat. 8§ 893.40 is the entry of a

j udgment . See generally, Daniel J. La Fave, Renedying the

Confusi on Between Statutes of Limtation and Statutes of Repose

in Wsconsi n—A Conceptual Guide, 88 Marqg. L. Rev. 927 (2005).

72 Limtation periods in statutes of I|imtation and
statutes of repose are "legislative pronouncenents of policy
barring actions for various policy reasons regardless of the
nmerit of the action.”™ Hamlton, 261 Ws. 2d 458, {42 (citations
omtted). These statutes are nmeant to "ensure pronpt litigation
of clainse and to protect defendants from fraudulent or stale
clainms brought after nenories have faded or evidence has been

| ost." Korkow v. Gen. Cas. Co. of Ws., 117 Ws. 2d 187, 198

344 N.W2d 108 (1984). As this court explained in A cher:

Statutes  of l[imtation and statutes of repose
represent |legislative policy decisions that dictate
when the courthouse doors <close for particular
litigants. . . . [ These statutes] "are found and
approved in all systens of enlightened jurisprudence,”

8
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[and] articulate the principle that it is nore just to
put the adversary on notice to defend a claimwthin a
specified period of time than to permt wunlimted
prosecution of stale claimns.

Aicher v. Ws. Patients Conp. Fund, 2000 W 98, 927, 237

Ws. 2d 99, 613 N.W2d 849 (quoting United States v. Kubrick,

444 U.S. 111, 117 (1979)).

173 Wsconsin Stat. 8 893.40 has no exception for famly
| aw cases except for actions to collect child support paynents.
See Ws. Stat. § 893.415. This specific exception was created
followwng the court's decision in Hamlton, which discussed
§ 893.40 extensively.?

174 The court in Hamlton said Ws. Stat. § 893.40 was
"plain and unanbi guous” as to the act that begins the 20-year
peri od. Ham | ton, 261 Ws. 2d 458, {30. This neans that the
statute is not triggered by the subsequent "accrual" of a right,
as the mjority mstakenly suggests. Thus, Ham | ton's
interpretation of 8§ 893.40 should decide this case unless
Johnson's effort to secure a QRO in 2010 was not an "action
upon a judgnent."

175 This possibility is raised in the certification from
the court of appeals and argued by Johnson in this review.

76 The argunent is grounded in the text of Ws. Stat.
§ 893.02:

Except as provided in s. 893.415(3), an action is
commenced, within the meaning of any provision of |aw
which |limts the tinme for the comencenent of an
action, as to each defendant, when the summbns nam ng

“ Wsconsin Stat. § 893.415(1) defines "action" as "any
proceedi ng brought before a court” to collect child or famly
support.
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the defendant and the conplaint are filed with the
court, but no action shall be deemed comenced as to
any defendant upon whom service of authenticated
copies of the summons and conpl aint has not been nade
wi thin 90 days after filing.

Ws. Stat. § 893.02 (enphasis added).

77 The certification states that an "argunent could be
made that an 'action' is a proceeding which is begun by a
sutmmons and conplaint and that an action upon a judgnent or
decree of a court of record therefore neans any judgnent that
was commenced by a summons and conplaint.” The certification
added that this was part of the rationale used in Lueck wv.
Lueck, No. 2011AP1195, unpublished slip op. (Ws. C. App. Cct.
12, 2011), review denied (Mar. 2, 2012), where the court of

appeals said Ws. Stat. 8§ 893.40 did not pertain to actions
begun by a notion and order to show cause because notions and
orders to show cause "are not a sumons and conplaint." 1d.,
19.

178 The argunent that Johnson's effort to secure a QRO in
2010 was not an action upon a judgnent nust be addressed.

179 Wsconsin Stat. 88 893.02 and 893.40 both have their
origins in early Wsconsin |aw. Revised Wsconsin Stat. Chapter
138, 8§ 15 (1858), provided: "Wthin twenty years:—31. An action
upon a judgnent or decree of any court of record of this state.™

180 Section 27 of the sane chapter then provided, in part,
that "[a]n action shall be deened commenced as to each
defendant, when the summons is served on him or on a co-

defendant, who is a joint contractor or otherwise united in

10



No. 2011AP1240.dtp

interest with him" Ws. Stat. ch. 138, § 27 (1858) (enphasis
added) .

81 These two statutes were acconpanied by two other
provi sions of note. Section 2 of Chapter 122 of the 1858
Revised Statutes provided that, "[a]ln action is an ordinary
proceeding in a court of justice, by which a party prosecutes
anot her party for the enforcenent or protection of a right, the
redress or prevention of a wong, or the prevention of a public
offense." Ws. Stat. ch. 122, § 2 (1858).

182 Section 10 of Chapter 122 provided:

No action shall be brought wupon a judgnent
rendered in any court of this state, except a court of
the justice of the peace, between the sane parties,
w t hout |eave of the court, for a good cause shown, on
notice to the adverse party; and no action on a
judgnent rendered by a justice of the peace shall be
brought in the sane county within two years after its
rendi tion, except in cases of his death, resignation,
incapacity to act, or renoval from the county, or that
the process was not personally served on the
defendant, or on all the defendants, or in case of the
death of sonme of the parties, or when the docket or
record of such judgnment is or shall have been |ost or
dest royed.

Ws. Stat. ch. 122, 8 10 (1858) (enphasis added).

83 These statutes suggest that "action" was an "ordinary
proceeding,” as opposed to a special proceeding, and that
sonetinmes this "action"” required a "sumobns" and sonetinmes it
required "notice to the adverse party.”

184 The essence of Ws. Stat. 8§ 893.40 appears again in
chapter 177, section 4220 of the 1878 Revised Statutes: "Wthin

twenty years: 1. An action upon a judgnent or decree of any

11
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court of record of this state, or of the United States, sitting
within this state.”

185 The forerunner of pr esent W s. St at. § 893.02
(regarding summons and conplaint) was found in Chapter 177,

Section 4239 of the 1878 Revi sed St at utes:

An action shall be deened commenced, wthin the
meani ng of any provision of law which linmts the tine
for the comencenent of an action, as to each
def endant, when the sunmmons is served on him or on a
codefendant who is a joint contractor or otherw se
united in interest with him

Ws. Stat. ch. 177, 8 4239 (1878) (enphasis added).

186 The 1878 Revised Statutes also mintained the
definition of "action™ in the new Section 2595 of Chapter 118
but elimnated the second reference to "action upon a judgnent”
that had appeared in Chapter 122, Section 10 of the 1858 Revi sed
St at ut es.

187 By 1925 the |anguage in Section 4220 of the 1878
Revi sed St at ut es appear ed wi t hout change (except for
punctuation) in Ws. Stat. § 330.16 (1925).° The |anguage of
Section 4239 of the 1878 Revised Statutes appeared in Ws. Stat.
§ 330.39 (1925). The definition of "action" from 1878 conti nued
in Ws. Stat. § 260.03 (1925).

188 Sections 330.16 and 330.18 were renunbered as
§§ 893.16 and 893.18 in § 2, ch. 66, Laws of 1965. W sconsin
Stat. 8§ 330.39 was renunbered 8 893.39 in the same chapter.

® The 10-year statute of limtations for "action upon a
judgment . . . of any <court of record of any other state”
appeared in Ws. Stat. 8§ 330.18(1) (1925).

12
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89 In 1975 the suprenme court adopted the Wsconsin Rules
of Civil Procedure, effective January 1, 1976. See 67
Ws. 2d 585, 585-784 (1975). Wsconsin Stat. § 893.39 was
anended "to conform to the proposed node of comencenent of

action under s. 801.02(1)." 1d. at 770-71. It read:

Action, when conmenced. An action shall be
deened commenced, within the nmeaning of any provision
of law which |limts the time for the commencenent of
an action, as to each defendant, when the summons
nam ng him as defendant and the conplaint are filed
with the <court, but no action shall be deened
commenced as to any defendant upon whom service of
aut henticated copies of the summons and conpl aint has
not been nmade within 60 days after filing.

Id. at 770-71 (enphasis added).

90 This anended section was repealed and recreated as
Ws. Stat. 8§ 893.02 by Section 28, Chapter 323, Laws of 1979,
the chapter that repealed and recreated all of Ws. Stat.
Chapter 893. Chapter 323 is the sane chapter that created Ws.
Stat. 8 893.40, the statute of repose at issue in this case.

191 In sum Johnson's argunent depends in large part on
whet her the suprenme court redefined "action upon a judgnment”
when it added "conplaint” to Ws. Stat. 8§ 893.39 in 1975.

192 There are several cases prior to the 1975 change that
suggest "action wupon a judgnment” was broadly construed to
i ncl ude "actions” beyond the filing of a new | awsuit.

193 In Coon v. Seynmour, 71 Ws. 340, 345-46, 37 N W 243

(1888), the court explained "action upon a judgnment." The court
sai d:

We do not understand this [case] to be an action upon

a judgnent which may be brought wthin twenty years

after the cause of action accrued, within the neaning
13
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of sec. 4220, R S. Such an action is to confirm and
enforce a judgnent. This, on the contrary, is an
action to avoid and set aside a judgnent for alleged
causes existing outside of the record.

Id. (enphasis added). An action to "confirm and enforce a

judgnment” is not a new | awsuit.

194 In Brown v. Hopkins, 101 Ws. 498, 77 NW 899 (1899),

the court discussed a judgnent of foreclosure entered on
Decenber 10, 1877, and an execution issued upon that judgnent on
Decenber 3, 1897, and a subsequent levy on real estate, both

within the 20-year statute of limtations. The court said:

The question is whether an execution which is
duly issued and partially executed by I|evying upon
property within twenty years from the entry of a
judgnent expires at the end of the twenty-year period,
or whether it remains valid and effective, so that the
property so levied upon may be thereafter sold and
applied to satisfy the conmmand of the wit. Qur
statute provides (R S. 1878, sec. 4220) that a
judgnment of a court of record outlaws at the end of
twenty years from the date of its rendition; and,
further (R S. 1878, sec. 2968), that "in no case shal
an execution be issued, or any proceedings had on any
judgnent, after twenty years from the time of the
rendition thereof." It is very evident from this
|atter section that a valid execution nmay be issued at
any time up to the last day of the twenty years; and
the question is whether, when so issued, it 1is
rendered void by the limtation upon the judgnent.
Qur statute requires no order of confirmation of the
sheriff's sale, nor any other proceeding by the court,
to perfect the purchaser's title. No further
proceedi ngs upon the judgnment are contenplated or
required by the statute. The sale of the property by
the sheriff, and the paynent or application of the
proceeds, are sinply the carrying out of the conmands
of his wit, which, when issued, was perfectly valid.

Brown, 101 Ws. at 499-500.

14
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195 The Brown case shows that "execution"” upon a judgnent
was required within the 20-year period. "Execution” was not a
new | awsuit.

96 In Zellmer v. Sharlein, 1 Ws. 2d 46, 82 N W2d 891

(1957), a daughter filed a claim against her l|ate father's
est at e. Wien the daughter's nother and father were divorced,
the divorce judgnent had incorporated a stipulation that
required the father to pay the premuns on an insurance policy
on his life for the benefit of the daughter. [Id. at 47. The
father failed to pay the prem uns. Id. at 48. As a result,
when the father died and left nothing for the daughter (on
grounds that he had provided for her by the life insurance
policy), she filed and litigated a claim against his estate.
Id. The court rejected a defense that the claimwas barred by a
si x-year statute of limtations for breach of contract. |d. at

52. It concluded that the claimwas within the 20-year statute

of limtations for a claim upon a judgnment, nanely, the divorce
judgment. 1d. The claimdid not constitute a new | awsuit.

197 In Schafer v. Wgner, 78 Ws. 2d 127, 254 N W2d 193

(1977), the plaintiff conmenced an action to recover persona
property awarded to her in a divorce judgnment in 1957. The suit
was comrenced in 1973, within the 20 years set out in Ws. Stat.
§ 893.16(1) (1971-72). I1d. at 130-31. The court observed that,
"[t] he household furniture was awarded to the appellant in the
di vorce decree and the statute of limtations concerning actions
based on that award is twenty years." |1d. at 132. Al though the

plaintiff's suit was tinely filed under the statute, this court

15
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dism ssed it on grounds of laches. 1d. There is no evidence in
the opinion that the court would have viewed a "notion"
different from a new suit under the statute of I|imtations.
Rat her, the court cut off the plaintiff after a shorter tine
peri od.

198 Coon, Brown, Zellner, and Schafer suggest that courts

have viewed "action upon a judgnent"” broadly, not restricting an
"action"™ to a proceeding that required a sunmons and conpl aint.
The question here is whether that view changed in 1975 when the
court nodified the |language in Ws. Stat. § 893.39 (1973-74).

199 There are at |east four reasons why this court should
not adopt any theory that Ws. Stat. 8§ 893.40's tine limtation
applies only to proceedings comenced by a sumons and
conpl ai nt.

100 First, this theory depends upon a conclusion that this
court contravened its rulemaking authority when it amended Ws.
Stat. 8§ 893.39 in 1975.

101 In 1975 Ws. Stat. 8§ 251.18, the predecessor to
present Ws. Stat. § 751.12, contained the sane critical
| anguage found in present law, nanely, with respect to court-
made rules of pleading, practice, and procedure, "Such rules
shall not abridge, enlarge or nodify the substantive rights of
any litigant." If the court's 1975 anendnent to Ws. Stat.
§ 893.39 (1973-74) narrowed the statute of limtations so that
it applied only to proceedings initiated by sumobns and
conpl ai nt —t+hereby renoving the limtation on notions, orders to

show cause, clains, executions, and the |ike—the court would

16
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have violated 8 251.18 because it clearly would have abridged,
enl arged, or nodified the substantive rights of persons affected
by j udgnents.

102 "In Wsconsin, unlike nany states, the running of the
statute of limtations extinguishes the right as well as the
remedy; if the statute has run, the cause of action no |onger
exi sts." Schafer, 78 Ws. 2d at 134. "The limtation of
actions is a right as well as a renedy, extinguishing the right
on one side and creating a right on the other, which is as of
high dignity as regards judicial renmedies as any other right and
it is aright which enjoys constitutional protection.”™ Maryland

Cas. Co. v. Beleznay, 245 Ws. 390, 393, 14 N W2d 177 (1944)

(citations omtted).

1103 Second, an interpretation that Ws. Stat. 8§ 893.40 is
i napplicable to notions, orders to show cause, and other
proceedings not requiring a "conplaint” would nean, in effect,
that there would be no tinme period for a party to bring certain
ki nds of actions upon a judgnent. This would effectively renove
the limtation, creating trenmendous uncertainty, because it
woul d be replaced with the far-less-certain doctrine of |aches.

See Schafer, 78 Ws. 2d at 132.

104 It is hard to inmagine that this court would purposely
gut a longstanding statute of limtations at the very tinme it
was speaking of the constitutional significance of such statutes
in court decisions.

105 Third, an interpretation that Ws. Stat. 8§ 893.40 is

i napplicable to notions, orders to show cause, and other
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proceedi ngs not requiring a conplaint could have serious adverse
consequences outside famly |[|aw Masters argues that the

principle stated in the Lueck decision would |eave many post-

judgnment collection actions wthout any tine limtation to
commencenent. He points to earnings garnishments and executions
as exanpl es. In the absence of a specific statute limting a

particul ar enforcenent mechanism upon a judgnment, this concern
is well founded.

1106 Fourth, the legislature concluded that Ws. Stat.
§ 893.40 applied to a broad array of "proceedings" when it
created Ws. Stat. 8§ 893.415 after the Hamlton decision

Subsection (1) defines "action" in the section to nmean "any
proceedi ng brought before a court, whether comenced by a
petition, notion, order to show cause, or other pleading.” This
broad definition would be superfluous if § 893.40 were
i napplicable to anything other than a proceeding commenced with
a sumons and conpl ai nt.

1107 There are various ways to interpret Ws. Stat.
88 893.40 and 893.02. The latter section provides a surefire

way of acting "upon a judgnent” before a statute of limtations

or a statute of repose has run. See Lak v. Richardson-Merrell

Inc., 100 Ws. 2d 641, 649, 302 N W2d 483 (1981). \hether the

wording of 8§ 893.02 was expected or intended to curtail what an
"action™ was is nuch nore speculative. The enactnent of
§ 893.40, on the other hand, signified a clear objective: a
statute of repose elimnated issues about accrual because the

statute begins to run at a definite tine, based on an event, not

18
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an indefinite time based upon the accrual of a right. The
majority opi ni on has t he ef f ect of di sregardi ng t he
| egislature's clearly stated objective.

11

1108 Justice Ziegler's concurrence presents a different
pr obl em Justice Ziegler wites that sonme famly court
judgnments and orders may necessitate jurisdiction for |[|onger
than 20 years, such as the paynent of retirenment benefits,
mai nt enance issues, or life insurance proceeds. In ny view,
courts wll enploy reason and common sense in dealing wth
guestions about the enforcenent of judgnents.

1109 For instance, sone judgnents, |ike the Johnson/ Masters
di vorce judgnment, require sone additional step or steps to
secure a right. Filing a QRO protects the rights of the
"alternate payee" wth respect to both public and private
retirement benefits. Enforcing a properly filed QRO is not
barred by Ws. Stat. § 893.40.

1110 O her judgnents are not only final but also conplete,
in the sense that no additional steps are required by a party
seeking to enforce a right. These in essence are continuing
j udgnent s.

111 For instance, a judgnment that requires an insured to
pay premuns and designate a specific beneficiary needs no
additional action by the beneficiary. The beneficiary has a
property right and may enforce that right against the insured or
the insured' s estate when the insured violates that right. See

Richards v. R chards, 58 Ws. 2d 290, 298-99, 206 N W2d 134
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(1973). In other words, the insured may not change the
beneficiary nmore than 20 years after the entry of the judgnent
and expect that he or she has not created a new cause of action

for the original beneficiary. dassner v. DOR 115 Ws. 2d 168,

181, 340 N.W2d 223 (Ct. App. 1983).
1112 As another exanple, in Ashby v. Ashby, 174 Ws. 549,

183 N W 965 (1921), this <court said that alinmony was a
“continuing judgnent, always subject to nodification by the
court during the life of the parties,” and thus a statute of
limtations did not apply. Ashby, 174 Ws. at 554.° The
suggestion that a party could sinply stop paying alinmony or

mai nt enance after 20 years, as a result of Ws. Stat. § 893. 40,

is not reasonable or realistic because of the continuing nature

of the obligation to pay. Cf. Rintelman v. Rintelman, 118

Ws. 2d 587, 348 N W2d 498 (1984); Estate of Barnes, 170

Ws. 2d 1, 12-13, 486 N.W2d 575 (Ct. App. 1992).

113 A party can protect its interests in a judgnment by
timely action and by careful wording of the judgnent. Wsconsin
Stat. 8 893.40 is designed to discourage people from sleeping on
their rights. The statute is not likely to be used against
peopl e who are w de awake and conscious of the need to assert
their interests.

1114 For the foregoing reasons, | respectfully dissent.

® However, because Ms. Ashby waited so long to seek back
paynents for alinony, she could not get everything that her ex-
husband owed her. Ashby v. Ashby, 174 Ws. 549, 555-56, 183
N.W 965 (1921). Fully enforcing the judgnent after 44 vyears
was not fair to the ex-husband, since he no |onger had any way
to earn noney. |d.
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