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Angel i a Jamer son,

Petitioner- Appel | ant,
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Departnment of Children & Famlies and Wsconsin  jAN 10, 2013

Depart ment of Adm nistration, D vision of

Heari ngs and Appeal s, Diane M Frengen
Clerk of Supreme Court

Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned.

11 SHI RLEY S. ABRAHAMSON, C. J. The genesis of this case
is the revocation of Angelia Janerson's child care |icense by
the Department of Children and Families (the Departnent). The
Departnment based its action on Ws. Stat. § 48.685(5)(br)5.
(2009-10).1 This statute permanently bars those who have ever

been convicted of specified predicate crines from holding a

L All subsequent references to the Wsconsin Statutes are to
the 2009-10 version, except references to Ws. Stat. 88 49.12
and 49.127 are to the 1989-90 version.
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child care |icense. Section 48.685(5)(br) was created by 2009
Ws. Act 76 with an effective date of February 1, 2010.2 W
refer to 8 48.685(5)(br) herein either by the statutory nunber
or descriptively as the new caregiver |aw.

12 The new caregiver law inposes a lifetine ban on
licensure, a harsh penalty on a license holder who had been
convicted of a predicate offense many years before the new
caregiver law went into effect. In the present case, M.
Janmerson had her license revoked on January 20, 2010, and her
appeal of the revocation was dismssed wthout a hearing based
on her conviction on a guilty plea of violating Ws. Stat.

§ 49.12(1) and (6) nearly 20 years before.?

2 The license revocation in the present case preceded the
effective date of the new caregiver law, which was enacted on
Novenber 13, 2009, but did not go into effect until February 1,
2010. Like the parties, the Admnistrative Law Judge, the
circuit court, and the court of appeals, we nevertheless treat
t he revocation under the new caregiver |aw

The |l egislature later made a technical revision in 2009 Act
185, changing the words "day care" to "child care,” the phrase
used to describe care and supervision for children for |ess than
24 hours a day.

3 The court of appeals found the procedures in the present

case troubling, as do we. "Indeed, the fact that [Ms.]
Janmerson's convictions formed the entire basis of t he
Departnment's decision was, in this case, troubling—especially

given the harsh penalty demanded by the new caregiver |aw "
Janerson v. Dep't of Children & Famlies, 2012 W App 32, 124,
340 Ws. 2d 215, 813 N.W2d 221.

| ndeed, Ms. Janerson has not had a |icense since Decenber
11, 2009, when the |icense was suspended because of crim nal
charges filed against an enpl oyee.
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13 This matter is a review of a published decision of the
court of appeals reversing orders of the Circuit Court for
M | waukee County, Dennis P. Mroney, Judge.*

4 The circuit court affirmed the Departnent's decision®
to dismss M. Janerson's appeal wthout a hearing, concluding
that M. Janerson's food stanp offense under Ws. Stat.
8§ 49.127(2m constituted a conviction of "[a]n offense involving
fraudul ent activity as a participant of the food stanp program"®

The circuit court concluded that it was unclear whether M.

Ms. Janerson's contested case hearing on the revocation was
scheduled for June 8, 2010, which was 134 days after the
Department received her appeal. The statute provides for a
hearing within 30 days. Ws. Stat. § 48.72. Revoki ng Ms.
Janmerson's license, which inhibits her ability to nake a I|iving,
is a serious action, and her opportunity to have her case heard
quickly and fairly is inperative.

4 Jamerson v. Dep't of Children & Families, 2012 W App 32,
340 Ws. 2d 215, 813 N.W2d 221.

> W interchangeably refer to reviewing the Department's
decision and the Adm nistrative Law Judge's decision of My 27,
2010. The Departnent adopted the Adm nistrative Law Judge's
deci sion as the Departnment's final order.

® Despite the conclusion of the Administrative Law Judge
that the Departnment's notion to dismss was not prem sed upon
the conviction under Ws. Stat. 8§ 49.127(2m) but was prem sed on
the conviction wunder 8§ 49.12(1) and (6), the <circuit court
concl uded ot herw se. The circuit court explained that "it is
not clear that Janerson's violation of Ws. Stat. § 49.12(6)
i nvol ved fraudulent activity, even though it was 'considered a
fraud' by statute, because it wuld be possible for an
individual to violate the statue [sic] wthout know edge, as it
was a strict liability statute.” The circuit court concl uded,
however, that M. Janerson was ineligible for |icensure because
of her conviction under Ws. Stat. 8§ 49.127(2nm).
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Janmerson's violation of 8§ 49.12(1) and (6) constituted
fraudul ent activity.

15 The court of appeals reversed the orders of the
circuit court affirmng the Departnent's decision. The court of
appeal s concluded that a remand for an adm nistrative hearing
was required to determne whether the facts wunderlying the
conviction established it as a conviction barred under the new
caregiver |aw The court of appeals explained that Ws. Stat.
8 49.12(1) and (6) is not an offense specifically enunerated in
the new caregiver law as a predicate offense, and nothing in the
record denonstrates that M. Janmerson's conduct was a fraudul ent
activity involving a food stanp offense.’” The court of appeals
reasoned that Ms. Janerson's conviction under § 49.12(1) and
(6), wthout further factual developnent, does not place her
under the new caregiver |aw s permanent bar.

16 We affirm the decision of the court of appeals, which
remanded the matter to the D vision of Hearings and Appeals for
a hearing to determ ne whether M. Janerson's 1991 conviction
under Ws. Stat. 8§ 49.12(1) and (6) fulfills the requirenments of
Ws. Stat. 48.685(5)(br)5.

" The court of appeals also concluded that a conviction
under Ws. Stat. 8 49.127(2m "does not, as a matter of |aw,
show that an offender has partaken in a 'fraudulent activity'
regarding food stanmps"” for purposes of pernmanent prohibition
under Ws. Stat. § 48.685(5)(br)5. Janerson, 340 Ws. 2d 215,
120. W do not address this offense; it is not before the
court. The Departnent did not rely on it in the notion to
dismss and the Adm nistrative Law Judge did not rely on it.
The Departnent adopted the Adm nistrative Law Judge's deci sion
as the final order of the Departnent.

4
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17 We address three issues presented to this court. The
concurrence addresses issues not briefed or argued.

18 First, we address the Ilevel of deference to be
accorded the Departnent's interpretation and application of the
new caregiver law in the present case. More specifically, we
address the deference to be accorded the Departnent's
determ nation that M. Janmerson's conviction under Ws. Stat.
8 49.12(1) and (6) constitutes, as a matter of law, an offense
involving fraudulent activity as a participant in certain public
benefit progranms for the purposes of the new caregiver |aw.

19 W conclude that due weight deference should be
accorded the Departnent's interpretation and application of the
new caregiver law in the present case.

10 Second, we address the procedure the Admnistrative
Law Judge is to use in M. Janerson's appeal of the Departnent's
decision to revoke her license. More specifically, we address
whet her the Departnment's interpretation and application of the
rel evant statutes to deny Ms. Janerson a contested case hearing
is contrary to the clear neaning of the statutes or no nore
reasonabl e interpretation of the statutes exists.

11 We conclude that Ws. Stat. 88 48.72 and 227.44 govern

this issue. Section 48.72 explicitly states that "any person
aggri eved by t he departnent's ref usal or failure
to . . . continue a license . . . has t he right to an

adm nistrative hearing provided for contested cases in ch.

227. . . ." It further provides that the adm nistrative hearing
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be held "under s. 227.44 within 30 days after receipt of the
request for an adm nistrative hearing .

12 Adhering to the text of Ws. Stat. 88 48.72 and
227.44, we conclude that the clear neaning of the relevant
statutes and the nore reasonable interpretation of the statutes
is that Ms. Janerson has the right to a hearing provided for a
contested case under 8 227.44. Like the court of appeals, we do
not address the authority of an admnistrative law judge to
grant a notion to dism ss wthout convening a hearing.

13 Third, we addr ess whet her t he Departnent's
interpretation and application of the relevant statutes to
permt the Admnistrative Law Judge, as a matter of law, to
grant the Departnent's notion to dismss M. Janerson's appeal
is contrary to the clear neaning of the relevant statutes or no
nore reasonable interpretation of the statute exists. To answer
this question, we nust clarify several factual and procedural
matters.

14 On this review, the only basis for the revocation,
that is, the only predicate crinme under the new caregiver |aw
justifying revocation, is M. Jamerson's conviction in 1991 on
her quilty plea for violating Ws. Stat. 8§ 49.12(1) and (6).
Any other bases for the Departnent's revoking M. Janerson's
license are no | onger at issue.

15 Wth regard to the adequacy of the record to prove the
only alleged predicate offense for revocation, nanely the 1991

conviction for violating Ws. Stat. 8§ 49.12(1) and (6), the
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Departnent has changed its position since briefing and oral
argunent in this court.

116 In its briefs to the court of appeals and this court,
the Departnment asserted that it may be factually inferred from
Ms. Janerson's food stanp conviction (under 8 49.127(2nm)) that
food stanps were the public benefit upon which the § 49.12(1)
and (6) conviction was based.?

17 The Departnment now "w thdraws" this argunent and asks
this Court to decide the other issues presented but to remand
the narrow factual issue of the public benefit involved in M.
Janmerson's 8§ 49.12(1) and (6) convi ction for further
adm ni strative proceedings pursuant to Ws. Stat. § 227.57(7).°

118 W conclude, as did the court of appeals (and as the
Departnent now concludes), that on the present record, the

Department and the Admnistrative Law Judge could not have

8 The court of appeals was unwilling to infer that
Janerson's 1991 conviction under Ws. Stat. 8§ 49.12(1) and (6)
arose out of the sane food stanmp activity that was the basis of
her conviction under § 49.127(2n). Wthout that inference, the
court of appeals could find no link between a food stanp
violation under 8 49.127(2m) and the public assistance fraud
conviction under 8 49.12(1) and (6). The court of appeals noted
that the different tinme periods listed on the judgnment of
conviction relating to the two offenses suggested that the sane
course of behavior nmay not have been the basis for each
convi cti on.

® Wsconsin Stat. 227.57(7) provides as follows: "If the
agency's action depends on facts determned w thout a hearing,
the court shall set aside, nodify or order agency action if the
facts conpel a particular action as a matter of law, or it may
remand the case to the agency for further exam nation and action
wi thin the agency's responsibility.”
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determined, as a matter of law wthout further factual
devel opnment, whether M. Janmerson's conviction was for a
predi cate of fense under the new caregiver |aw.

119 A genuine issue of material fact exists regarding M.
Janerson's conviction under Ws. Stat. 8§ 49.12(1) and (6).
Therefore, the Departnent's interpretation and application of
the relevant statutes permtting the Department to dismss M.
Janerson's appeal was contrary to the clear neaning of the
rel evant statutes and a nore reasonable interpretation exists.
Ms. Jamerson is entitled to a hearing.

120 In sum we conclude that due deference should be
accorded the Departnent's interpretation and application of the
new caregiver law in the present case; that Ws. Stat. 88 48.72
and 227.44 accord M. Janerson the right to a hearing, which
shall be treated as a contested case under § 227.44; and that
because genui ne I ssues of mat eri al fact exi st t he
Adm ni strative Law Judge erred as a matter of law in dismssing
Ms. Janerson's appeal w thout a hearing for factual devel opnent.

121 Accordingly, we remand M. Janerson's appeal to the
Division of Hearings and Appeals for a hearing consistent with
t hi s opi ni on.

I

22 The historical and procedural facts relevant to this
review are essentially undisputed. Angelia Janerson owned and
operated a child care facility, Children's Fantasy Child Care

and Preschool, in M| waukee, W sconsin.
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123 On January 20, 2010, the Departnent notified M.
Janmerson that her child care |license was revoked. The notice of
revocation provided two bases for the Departnent's action of
revocation: (1) crimnal charges against an enployee for sale of
marijuana during working hours; and (2) the new caregiver |aw
prohibiting Ms. Janerson from holding a |license because she had
been convicted of two offenses relating to the receipt of public
assi stance benefits. |In 1991, Ms. Janerson was convicted of two
crimnal offenses on a plea of guilty: violation of Ws. Stat
§ 49.12(1) and (6) and violation of 8§ 49.127(2n).

124 Al though the Departnent's notice of revocation relied
on the marijuana charge against the enployee and the two 1991
convictions, the Departnent's notion to dismss M. Janerson's
request for a hearing relied only on her violation of § 49.12(1)
and (6) as a predicate offense under the new caregiver law. The
decision of the Admnistrative Law Judge (which the Departnent
adopted as its final order) also relied only on M. Janerson's

viol ation of § 49.12(1) and (6).

Section 49.12(1) and (6) provide as follows:

(1) Any person who, wth intent to secure public
assi stance under this chapter, whether for hinself or
herself or for sone other person, wlfully mkes any
false representations may . . . if the value of such
assi stance exceeds $2,500, be punished as prescribed
under s. 943.20(3)(c).

(6) \Wiere a person is originally eligible for
assistance and receives any inconme or assets or both
thereafter and fails to notify the officer or agency

9
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granting such assistance of the receipt of such assets
within 10 days after such receipt and continues to
receive aid, such failure to so notify the proper
officer or agency of receipt of such assets or incone
or both shall be considered a fraud and the penalties
in sub. (1) shall apply.

25 Wsconsin Stat. § 49.12(1) and (6) relate to public
assi st ance. These provisions are not, however, Ilisted as
predi cate of fenses under the new caregiver |aw.

26 Wsconsin Stat. 8 48.685(5)(br), the new caregiver
law, identifies certain crines the conviction of which forever
bars the convicted person from a |Iicense. The provision
applicable to the present case is 8 48.685(5)(br)5., which reads

in relevant part as follows:

(5) (br) For purposes of licensing a person to operate
a day [child] care center . . . no person who has been
convicted . . . of any of the follow ng offenses on or
after his or her 12th birthday may be permtted to
denonstrate that he or she has been rehabilitated:

5. An offense involving fraudulent activity as a
participant in the Wsconsin Wrks program under ss.
49. 141 to 49.161, including as a recipient of a child
care subsidy under s. 49.155, or as a recipient of aid
to famlies with dependent children under s. 49.19,
medi cal assistance wunder subch. IV of ch. 49, food
stanps benefits under the food stanmp program under 7
USC 2011 to 2036, suppl enment al security incone
paynments under s. 49.77, paynents for the support of
children of supplenmental security incone recipients
under s. 49.775, or health care benefits under the
Badger Care health care program under s. 49.665.
(Enmphasi s added.)

127 Food stanps are a form of public assistance, and a

violation of 8§ 49.12(1) and (6) may involve a violation of |aws

10
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relating to food stanps. Ms. Janmerson's conviction therefore
may conme wWithin the new caregiver |aw

128 Ms. Janerson tinely filed a request for a hearing on
January 25, 2010, pursuant to Ws. Stat. § 48.72.

129 On April 22, 2010, an Admnistrative Law Judge of the
Division of Hearings and Appeals notified the parties of a
heari ng scheduled for June 8, 2010, to review the Departnent's
decision to revoke Ms. Janerson's |icense.

130 On May 18, 2010, three weeks before the schedul ed
hearing, the Departnent filed a notion to dismss M. Janerson's
appeal . The Departnment relied solely on M. Janerson's
conviction under 8§ 49.12(1) and (6), explaining that "[t]he
factual circunstances surrounding M. Janerson's arrest and
conviction are irrelevant in this matter . . . [because she] was
found guilty of a statute that explicitly states such a
conviction shall be considered fraud. [ The Departnent] has
absol utely no choice but to revoke Ms. Janerson's license."

31 In support of its argunent that M. Janerson's
conviction under Ws. Stat. 8 49.12(1) and (6) satisfied the new
caregiver law, the Departnent attached three docunents to its
motion to dismss: (1) M. Janmerson's Notice of Revocation
(label ed Exhibit A), (2) M. Janerson's Crinme Information Bureau
Report (labeled Exhibit B), and (3) M. Janerson's Background
Information Disclosure (labeled Exhibit C). No ot her docunents
are in the record. The Departnent did not attach the conpl aint
against M. Janerson, any plea questionnaire, or the 1991
Judgnent of Conviction (except as set forth bel ow).

11
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132 On May 20, 2010, the Departnent submtted the 1991
Judgnent of Conviction to the Admnistrative Law Judge (al ong
with a list of other exhibits and w tnesses not relevant here)
for purposes of the schedul ed June hearing.

133 The Judgnent of Conviction, entered on August 12,
1991, explains that M. Janerson was convicted of two offenses:
(1) Failure to Report Receipt of Incone, in violation of Ws.
Stat. § 49.12(6) and (1) and 8§ 943.20(3)(c), which occurred on
or between Novenber 3, 1988 and February 28, 1991; and (2) Food
Stanp Fraud, in violation of Ws. Stat. 8 49.127(2m, (8)(a)(2),
and (8)(b)(d), which occurred on or between January 1, 1989 and
February 28, 1990.

134 None of the docunents in the record before the
Adm nistrative Law Judge or this court states whether M.
Janmerson's conviction under Ws. Stat. 8§ 49.12(1) and (6) stens
from conduct invol ving food stanps.

135 Ms. Janmerson filed a docunent entitled QOpposition to
Motion to Dismss arguing that she had a statutory and
constitutional right to a hearing regarding the permanent | oss

of her license, that the underlying conviction did not require a

12
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showi ng of fraud, and that a factual determnation is required
on the issue of fraud.?*®

136 On May 27, 2010, the Admnistrative Law Judge issued a
decision granting the Departnent's notion to dismss M.
Janerson's appeal . The decision concluded, as a matter of |aw,
that Ms. Janerson's conviction for a violation of Ws. Stat.
8 49.12(1) and (6) constituted "'fraudulent activity as a
participant' and recipient of Food Stanps benefits . . . ." The
decision went on to conclude the M. Janerson's conviction is
exactly the type of crime for which the legislature under the
new caregiver law intended to bar a licensee from holding a
child care |icense. The Adm nistrative Law Judge's decision
al so concluded that a hearing on M. Janerson's appeal of the
| icense revocation was noot as a matter of fact and | aw.

1837 On June 23, 2010, the Departnent adopted the
Adm ni strative Law Judge's My 27, 2010, decision as the final
order of the Departnent.

[
138 The parties dispute the level of deference due to the

Departnent's decision. Wen this court reviews a decision of an

0 Alternatively, M. Jamerson argued that the Departnent
| acked standing to seek to dism ss her appeal w thout a hearing
because none of the <conditions in Ws. Adm Code 8§ DCF
250.11(11)(b) had been net. Ms. Janerson argued that she did
not (1) consent to an extension of the time before the hearing;
(2) wthdraw her request for a hearing in witing; (3) agree in
witing to accept an informal resolution of her appeal; or (4)
abandon the hearing request.

13
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adm ni strative agency, it reviews the agency decision, not the
deci sion of the court of appeals or the circuit court.?!!

139 Interpretation and application of statutes are
ordinarily questions of law to be decided by a court, and a
court is not bound by an agency's interpretation of a statute.?!?
Neverthel ess, a court wll, wunder certain circunstances, give
deference to an agency's statutory interpretation.®®

40 The court has set forth three |evels of deference that
may be accorded to an agency's interpretation and application of
a statute: great weight deference, due weight deference, and no
def erence (de novo).!* These three levels of deference take into
account the conparative institutional qualifications and
capabilities of the court and the adm nistrative agency. ™

41 G eat weight deference is accorded to agency action
when four requirenents are net: (1) the agency is charged by
the legislature with the duty of admnistering the statute; (2)
the agency's interpretation is one of long standing; (3) the

agency enployed its expertise or specialized know edge in

1 Wwst Bend Co. v. LIRC, 149 Ws. 2d 110, 117, 438
N. W2d 823 (1989).

12 Raci ne Harley-Davidson, Inc. v. State Div. of Hearings &
Appeal s, 2006 W 86, 914, 292 Ws. 2d 549, 717 N.W2d 184; West
Bend Educ. Ass'n v. WERC, 121 Ws. 2d 1, 11-12, 357 N.W2d 534
(1984) .

13 Raci ne Harl ey-Davi dson, 292 Ws. 2d 549, Y11

“1d., 1112-20.
5 1d., 1113-14.

14
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formng its interpretation; and (4) the agency's interpretation
wll provide uniformty and consistency in the application of
the statute.'®

42 The Departnent argues for great weight deference,
asserting that (1) it has previously admnistered child care
licensing and revocation; (2) it Is now charged wth
adm nistering the new caregiver law, and (3) applying its
interpretation of the new caregiver law will provide uniformty
and consistency in the | aw s application.

143 Alternatively, the Departnent argues that nothing |ess
than due weight deference should be applied to its
interpretation. Due wei ght deference applies when the agency
has sonme experience in an area but has not developed the
expertise that places it in a better position than the court to
make judgnents regarding the interpretation of the statute.?’

44 ©Ms. Janerson argues that the court of appeals was
correct in according the Departnent's statutory interpretation

no deference in the present case and interpreting and applying

®1d., f16.

7 Mercycare Ins. Co. v. Ws. Commr of Ins., 2010 W 87,
10, 328 Ws. 2d 110, 786 N. W 2d 785.

15
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the statute independently of the agency.!® M. Jamerson argues
that no deference, that is, a court's de novo interpretation and
application of a statute, is appropriate here, because the case
is one of first inpression and the Departnent |acks experience
or expertise in deciding the |egal issue presented.'®

145 Al though the Departnent has had experience issuing and
revoking childcare licenses, it has had no prior experience
interpreting the new caregiver |aw Thus, we wll not accord
the Departnent the great weight deference it requests.?°

146 The question then beconmes whether the Departnent is to

be afforded due wei ght deference, or no deference. W nake this

determ nation even though the court has acknow edged that "in
nmost situations, applying due weight deference will lead to the
same result as would applying no deference at all."?' Due weight

18 After the court of appeals ruled in the instant case, it
was faced wwth a simlar case in Brown v. Dep't of Children and
Famlies, 2012 W App 61, 341 Ws. 2d 449, 819 N W2d 827.
There, the court of appeals gave the Departnent’'s concl usions of
| aw due wei ght deference because the court of appeals concl uded
that after the agency's interpretation in the present case, its
interpretation in Brown was no |longer one of first inpression
and the agency no longer |acked experience in determning the
guestions presented. Brown, 341 Ws. 2d 449, 123.

19 Raci ne Harl ey-Davidson, 292 Ws. 2d 549, 919. See also
Janerson, 340 Ws. 2d 215, 4911 (citing Kitten v. DWW, 2001 W
App 218, 122, 247 Ws. 2d 661, 634 N. W2d 583).

20 Mercycare, 328 Ws. 2d 110, 935.

2l Mercycare, 328 Ws. 2d 110, 937 (quoting Racine Harley-
Davi dson, 292 Ws. 2d 549, 120: "Under both due weight
deference and no deference, the reviewing court my adopt,
wi thout regard for the agency's interpretation, what it views as
t he nost reasonable interpretation of the statute.”

16
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deference may be warranted when the agency has specialized
experience with the issues regulated by the statute, but has not
yet interpreted the specific statutory |anguage at issue. ??

147 This case presents an issue of first inpression, but
involves a statute that the Departnent s <charged wth
enforcing, and the Departnent has had experience in issuing and
revoking |icenses. Thus, we conclude that the Departnent's
interpretation and application of the new caregiver law in the
present case shoul d be afforded due wei ght deference.

148 When a reviewing court applies due weight deference,
it sustains an agency's statutory interpretation if it is not
contrary to the <clear neaning of the statute, unless the
reviewing court determines a nore reasonable interpretation.?
Under due weight deference, the reviewing court may adopt,
w thout regard for the agency's interpretation, what the court
views as the nost reasonable interpretation of the statute.?*

11

149 W now address the procedure the Admnistrative Law
Judge is to use in M. Janerson's appeal of the Departnent's
decision to revoke her |icense. More specifically, we address
whet her the Departnment's interpretation and application of the

rel evant statutes to deny Ms. Janerson a contested case hearing

22 Mercycare, 328 Ws. 2d 110, 937 (citing DOR v. Menasha
Corp., 2008 W 88, {51, 311 Ws. 2d 579, 754 N.W2d 95).

23 Raci ne Harl ey-Davidson, 292 Ws. 2d 549, {18.

24 1d., f20.

17
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is contrary to the clear neaning of the statutes or no nore
reasonabl e interpretation of the statutes exists.

150 The Departnent's January 20, 2010, Notice  of
Revocation to M. Janerson explains that its "action is taken
pursuant to s. 48.715(4)(b)" and that she nmay appeal and seek an
adm ni strative hearing under Ws. Stat. § 227.44. Ms. Janmerson
filed a tinely appeal of the Departnent's decision of
revocati on.

151 Because the Departnent's action was taken pursuant to
Ws. Stat. 8§ 48.715, 8§ 48.72 applies. Section 48.72 provides
that any person aggrieved by the departnent's failure to
continue a license or any action taken by the departnent under
Ws. Stat. 8§ 48.715 has the right to an adm nistrative hearing
provided for a contested case under § 227.44. W sconsin Stat.

§ 48.72 provides as foll ows:

[ Alny person aggrieved by the departnent's refusal or
failure to issue, renew, or continue a l|license or by
any action taken by the departnment under s. 48.715 has
the right to an admnistrative hearing provided for
contested cases in ch. 227. To receive an
admnistrative hearing under ch. 227, the aggrieved
person shall send to the departnment a witten request
for a hearing under s. 227.44 within 10 days after the
date of the departnent's refusal or failure to issue,
renew, or continue a license or the departnent's
action taken under s. 48.715. The departnent shall
hold an adm nistrative hearing under s. 227.44 within
30 days after receipt of the request for the
adm nistrative hearing unless the aggrieved person
consents to an extension of that tine period.
Judicial review of the department's decision my be
had by any party in the contested case as provided in
ch. 227 (enphasi s added).
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152 ©Ms. Janerson is a person aggrieved by the Departnent's
actions under W s. St at . 8 48. 715. She appealed the
Department's decision tinely. Wsconsin  Stat. 8§ 48.72
explicitly grants M. Janerson the statutory right to a
contested case hearing pursuant to Ws. Stat. § 227.44.

153 Furthernore, the Departnment has apparently interpreted
Ws. Stat. 8§ 48.72 in the sanme way. The Departnent's Notice of
Revocation to M. Janerson explicitly instructed her of her
"right to an adm nistrative hearing under s. 227.44."

154 The Departnent now argues that M. Janerson has only a
"qualified right" to a hearing and that she nust neet the
statutory requirenents under Ws. Stat. 8§ 227.42(1) to get a

contested case hearing.® The court has not accepted this

2> Wsconsin Stat. § 227.42(1) provides as follows:

227.42. Right to hearing. (1) In addition to any other
right provided by law, any person filing a witten
request with an agency for hearing shall have the
right to a hearing which shall be treated as a
contested case if:

(a) A substantial interest of the person is injured
in fact or threatened with injury by agency action or
i nacti on;

(b) There is no evidence of |egislative intent that
the interest is not to be protected;

(c) The injury to the person requesting a hearing is
different in kind or degree frominjury to the general
publ i c caused by the agency action or inaction; and

(d) There is a dispute of material fact.
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interpretation of 8§ 227.42(1). In MIwaukee Metropolitan

Sewerage District v. DNR 126 Ws. 2d 63, 73, 375 N W2d 648

(1985), the court declared that Ws. Stat. 8§ 227.42 "creates a
resi dual hearing right. It serves as a safety net, affording a
hearing right to those who are not granted a specific right to a
hearing by other statutory provisions or adm nistrative rules."?®

155 Here, Ws. Stat. 8§ 48.72 grants M. Janerson a
specific right to a hearing under 8 227.44, and thus, she need
not rely on the residual safety net of § 227.42. W sconsin
Stat. 88 48.72 and 227.44 govern Ms. Janerson's appeal and grant
her the right to a contested case hearing on appeal of the
revocation of her license. Even if we accepted the Departnent's
view of § 227.42(1), which we do not, M. Janmerson fits within
§ 227.42(1)(d).

156 Adhering to the text of Ws. Stat. 88 48.72 and
227.44, we conclude that the clear neaning of the relevant

statutes and the nore reasonable interpretation of the statutes

In contrast with Ws. Stat. § 48.72 and the Departnent's
Noti ce of Revocation, both of which refer to an admnistrative
hearing under Ws. Stat. § 227.44, Ws. Adm Code § DCF
251.11(10)(a) and (b) speak of an appeal hearing under Ws.
Stat. § 227.42.

2 This case discussed Ws. Stat. § 227.064(1) (1983-84),
whi ch was renunbered 8§ 227.42(1) effective April 22, 1986.

See also MIwaukee Brewers Baseball dub v. DHSS 130
Ws. 2d 79, 93, 387 N W2d 254 (1986) (citing M| waukee Metro.
Sewerage Dist. v. DNR 126 Ws. 2d 63, 375 N W2d 648 (1985),
for holding that the precursor of Ws. Stat. 8§ 227.42(1) is
cl ear and unanbi guous in creating a residual hearing right as a
safety net).
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is that Ms. Janerson has the right to a hearing provided for a
contested case under § 227.44.

157 Like the court of appeals, we need not and do not
address the authority of an admnistrative law judge to grant
the Departnent's notion to dismss an appeal w thout convening a
hearing.?” Resolution of this question is unnecessary in the
present case. As we explain below, the Adm nistrative Law Judge
erred as a matter of law in granting the Departnent's notion to
dismss in the present case, and the matter wll therefore be

remanded for a contested case hearing.?®

2 ANlthough not directly on point, an Attorney General
Opinion relating to real estate licensing advised that "no
contested notion to dismss should be granted until an actual
hearing is convened on notice." The opinion continued, "Were
the proceedings involve revocation or denial of a license, for
reasons other than failure to pass a witten examnation, it
would be a rare case where circunstances would permt dism ssal
of the proceedings prior to the conclusion of a meaningful
evidentiary hearing on other than jurisdictional grounds or
failure of the conplaint to state a cause of action.” 68 Op.
Att'y Gen. 31 (1979) (OAG 12-79).

In Brown v. Dep't of Children and Famlies, 2012 W App 61,
341 Ws. 2d 449, 819 N W2d 827, the Admnistrative Law Judge

decided the matter on briefs. Both parties agreed to present
their respective cases on briefs in lieu of an admnistrative
heari ng. Brief and Appendix of Respondents-Respondents (the

Departnent) to Court of Appeals at 3, available at 2011 W
5006372.

28 The parties have expressed disagreenent about and have
not fully briefed and argued the issue of burden of proof in the
contested case hearing. W therefore do not decide the issue at
this tine.
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|V

158 We now address the last issue before us: whether the
Department's interpretation and application of the relevant
statutes to permt the Admnistrative Law Judge, as a matter of
law, to grant the Departnent's nmotion to dismss M. Janerson's
appeal without a hearing is contrary to the clear neaning of the
rel evant statutes or no nore reasonable interpretation of the
statutes exists. The Departnent concluded that M. Janmerson's
appeal could be dismssed without a hearing because the very
conviction for a violation of Ws. Stat. § 49.12(1) and (6)
barred Ms. Janmerson, as a matter of law, from continuing to hold
a child care license under Ws. Stat. 8§ 48.685(5)(br)5.

159 We look to Ws. Stat. § 227.44 for guidance on the
procedure in contested case hearings including the use of a
nmotion to dismss. Wsconsin Stat. § 227.44(1) explains that
"[1]n a contested case, all parties shall be afforded an
opportunity for hearing after reasonable notice.” W sconsi n

Stat. 8§ 227.44(3) explains that an "[o]pportunity shall be

W nerely note that the party noving for summary judgnent
ordinarily has the burden of proof. Peni nsul ar Carpets Inc. v.
Bradl ey Hones, Inc., 58 Ws. 2d 405, 410, 206 N. wW2d 408 (1973)
(citing Kubiak v. Gen. Accident Fire & Life Assurance Corp., 15
Ws. 2d 344, 349, 113 N.W2d 46 (1962)).

W also note that Ws. Admin. Code 8§ HA 1.12(3)(a) (Dec.
2002) comrents on the burden of proof as follows:

I n proceedi ngs where an agency has issued an order or
proposed order and the order recipient requests a
hearing on the matter, the agency shall proceed first
with the presentation of evidence and shall bear the
burden of proof.
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afforded all parties to present evidence and to rebut or offer
countervailing evidence."

160 W sconsin St at. § 227.44(5) aut hori zes i nforma
disposition of a contested case "by stipulation, agr eed
settlenment, consent order or default” unless precluded by |aw.
Thi s subsection was not satisfied in the present case.

161 W sconsin St at . § 227.43(1)(d) directs t he
admnistrator of the Dyvision of Hearings and Appeals to
"[ p] romul gat e rul es relating to t he exerci se of t he
admnistrator's and the division's powers and duties under
[ Section 227]." The Division of Hearings and Appeals has
promul gated rules to which we now refer

162 Wsconsin Adm n. Code 8 HA 1.01(2) (Dec. 2002)
explains that "[t]his chapter shall apply in all contested case
proceedi ngs and hearings before the division of hearings and
appeal s under ch. 227, Stats., except as specifically provided
ot herw se. "

163 Wsconsin Admin. Code § HA 1.10(2) (Dec. 2002)
explains that the summary judgnent procedure provided in Ws.
Stat. 8§ 802.08 shall be available to parties in a contested case
upon the approval of the Division of Hearings and Appeals or the
Adm ni strative Law Judge. VWhile permtting summary judgnent,
neither 8 HA 1.10(2) nor any other provision in Chapter HA 1
makes any nention of notions to dismss in a contested case
heari ng.

164 Al t hough the Departnent |abeled its notion a notion to
dismss and the Admnistrative Law Judge characterized the
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motion as a notion to dismss, the notion had exhibits attached?
and such a notion mght be treated in a civil case as a notion
for summary judgnent. 3

165 Because the adm nistrative rules do not provide for a
motion to dismss but do provide for summary judgnment, we shall
treat the notion to dismss as a notion for summary judgnent for
purposes of this review to determ ne whether the Admnistrative
Law Judge could decide the notion as a matter of law, or was
required to hold a contested <case hearing for further
devel opnent of the facts.

166 Sunmary judgnent s appropriate when there are no
genui ne issues of material fact and the noving party is entitled
to judgment as a matter of |aw %!

167 W conclude that in the present case, a nore

reasonable interpretation of the statutes governing summary

2 Attached to the Mtion to Dismiss were a copy of M.
Janmerson's Notice of Revocation (labeled Exhibit A, M.
Janmerson's Crine Information Bureau Report (| abeled Exhibit B),
and Ms. Janerson's Background Information Disclosure (I abeled
Exhibit C).

30 cf. Ws. Stat. § 802.06(3) and Bammert v. Don's Super
Valu, Inc., 2002 W 85, 17 n.2, 254 Ws. 2d 347, 646 N W2d 365
(treating a notion to dismss as a notion for summary judgnent
pursuant to Ws. Stat. 88 802.06(2)(b) and 802.08).

See CTl of NE. Ws., LLC v. Herrell, 2003 W App 19, 119-
11, 259 Ws. 2d 756, 656 N.W2d 794 (Ct. App. 2002) (discussing
the proper procedure to convert a notion to dismss to a notion
for summary judgnent).

3. Ws. Stat. § 802.08(2); Mryland Arns Ltd. P ship v.
Connell, 2010 W 64, 920, 326 Ws. 2d 300, 786 N W2d 15.
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judgnment and the new caregiver |aw exists than the one adopted

by the Departnent. There are genuine issues of material fact
and the Departnment, the noving party, is not entitled to
judgnent as a matter of law on its notion. The docunents in

this record, wthout any additional evidentiary support, are
insufficient to satisfy the requirenents established by the
| egislature for summary judgnent and for the new caregiver |aw.
We therefore do not defer to the Departnent's interpretation and
application of the statutes.

168 W agree with the court of appeals that any conviction
or group of convictions used to satisfy 8§ 48.685(5)(br)5. nust
satisfy two elenents. First, the offense nust I nvol ve
"fraudul ent activity." Second, the convicted person nust have
undertaken that fraudulent activity "as a participant in" a
public assi stance program specifically enuner at ed in
§ 48.685(5) (br)5.

169 Wth regard to "fraudulent activity" we note, as did
the court of appeals, that Ws. Stat. 8§ 49.12(6) states that an
offense involving the failure to notify the proper agency about
received assets or inconme "shall be considered fraud" and that
the "violations described in Ws. Stat. 8§ 49.12(1) and (6) have

an essential elenent of fraud . ("3

The Departnent argues
that at all tines relevant to the present case, 8 49.12(1) and

(6) included the elenents of fraud.

32 Jamerson, 340 Ws. 2d 215, 122.
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170 The Departnent argues that the State had to prove the
followng elements for a conviction under 8§ 49.12(1) and that
t hese el enent s constitute fraud: one makes a fal se
representation to a public assistance agency, knowing the
representation was false, wth the intent to secure public
assistance for hinself or another and secures the public
assi st ance. The Departnent argues that the State had to prove
the following elenents under Ws. Stat. 8 49.12(6) that
constitute fraud: one who recei ves public assi stance
intentionally failed to notify the agency within ten days of the
recei pt of other income or assets which made him ineligible to
receive all or part of the public assistance he had been
granted, and he continued to receive the public assistance after
he failed to report the new incone or assets wthin the ten-day
peri od.

71 In contrast, M. Janerson argues that proof of fraud
was not always required or clearly accepted as an elenent of
Ws. Stat. 8§ 49.12(1) and (6) in the 1980s and 1990s, and that
her conviction was not based on fraudul ent activity.

72 The record in the present case does not contain the
conplaint or any other document from which it can be clearly
determned that M. Jamerson engaged in fraudulent activity.
When the Departnent has the authority to inpose the harsh
penalty of a Ilifetime bar on licensure for decades-old
convictions, the conviction under Ws. Stat. 8§ 49.12 (1) and (6)

nmust indeed be based on "fraudulent activity."
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173 On the basis of this record, this is not the case for
the court to define "fraudulent activity" in Ws. Stat.
8 48.685(5)(br)5. and "fraud" in Ws. Stat. 8§ 49.12(6), and the
rel ati onship between these two phrases. | nst ead, we |look to

Brown v. Dep't of Children and Famlies, 2012 W App 61, 118,

341 Ws. 2d 449, 819 N w2d 827, for guidance. In Brown, the
court of appeals exam ned the conplaint to which Ms. Brown had
pled guilty, to determ ne whether the conplaint shows that she
had nade false representations in securing food stanps contrary
to Ws. Stat. § 49.12(1) and (6).

174 Wth regard to the elenent that the convicted person
have engaged in fraud "as a participant in" a public assistance
program specifically enunerated in Ws. Stat. 8 48.685(5)(br)5.,
we conclude, as did the court of appeals, that the record does
not support an inference that the conviction was based on a
violation of a food stanp law or any other public assistance
program specifically enunerated in Ws. Stat. § 48.685(5)(br)5.3

175 As we noted previously, the Departnent's brief argues
that an inference can be made that the conviction under Ws.
Stat. 8 49.12(1) and (6) was based on the illegal food stanp
conduct that is the basis for M. Janerson's 1991 conviction
under 8§ 49.127(2m). According to the judgnent of conviction,
the two convictions are not based on conduct during precisely
the sane period. As we have explained previously, the

Department has recently withdrawn this argunent and now agrees

3 1d., 1118, 22, 23.
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that there is no evidence in the record supporting the inference
that the two convictions stemfromthe sane conduct.

176 Under the nobst reasonable interpretation of the new
caregiver law, the judgnent of conviction and the docunents
filed in the present case, standing on their own and w thout any
additional factual support, do not satisfy the two factors
required in 8 48.685(5)(br)5.

177 Genuine issues of nmaterial fact exist here. The
matter must be remanded to the Division of Hearings and Appeals
to determ ne whether M. Janerson's conviction under Ws. Stat.
8§ 49.12(1) and (6) i nvol ved "fraudul ent activity as a
participant” in the specific public benefits prograns enunerated
in Ws. Stat. 8§ 48.685(5)(br)5.

* % k%

178 We conclude that due deference should be accorded the
Department's interpretation and application of the new caregiver
law in the present case; that Ws. Stat. 88 48.72 and 227.44
accord Ms. Janerson the right to a hearing, which shall be
treated as a contested case under 8§ 227.44; and that because
genui ne issues of material fact exist, the Admnistrative Law
Judge erred as a matter of law in dismssing M. Janerson's
appeal without a hearing for factual devel opnent.

179 W affirm the decision of the <court of appeals
remanding the matter to the Division of Hearings and Appeals for
a hearing to determ ne whether M. Janerson's 1991 conviction

under Ws. Stat. 8 49.12(1) and (6) involved "fraudulent
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activity as a participant” in the specific public benefits
prograns enunerated in Ws. Stat. 8§ 48.685(5)(br)5.
180 By the Court.—Fhe decision of the court of appeals is

af firned.
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181 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | do not
join the mmjority opinion. Rather, | wite in concurrence
because subsequent to oral argunent, the State conceded that
there is a dispute of material fact in regard to "the narrow
factual issue of the [specific] public [] benefits involved in
Ms. Janerson's Ws. Stat. 8 49.12(6) and (1) conviction[s]."
The State now agrees wth Jamerson to seek remand to the
Department of Children and Families pursuant to Ws. Stat.
§ 227.57(7) to conduct fact finding to determne whether
Janmerson's food stanp conviction was a public benefit Janerson
received when she failed to report receipt of inconme in
M | waukee County Case No. 1991CF911244.1

182 On remand, the Departnent nmay take judicial notice of
the Conplaint and the Quilty Plea Questionnaire and Wiver of
Rights Form (hereinafter, Qilty Plea Questionnaire) that
underlie Janerson's 1991 convictions, or the State nay provide
copies of the Conplaint and Quilty Plea Questionnaire in
1991CF911244. See Ws. Stat. 8§ 902.01(2)(b) (providing that a
judicially noticed fact is one that is "capable of accurate and
ready determ nation by resort to sources whose accuracy cannot

reasonably be questioned"); Estate of Kriefall v. Sizzler USA

Franchise, Inc., 2011 W App 101, ¢960, 335 Ws. 2d 151, 801

N. W2d 781 (concluding that a judge or a court may take judicia

L' At the time of her 1991 conviction, Angelia Jamerson
appears to have been known as Angelia Leanetta Zollicoffer,
according to the judgnment of conviction that is part of the
record before us.
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notice of certain types of facts whether requested to do so or
not).

183 However, on remand to the Departnent, the facts
alleged in the Conplaint or stated by Janerson in the Quilty
Pl ea Questionnaire cannot be chall enged because there has been
no appeal of the judgnent that was based on these docunents.
To chall enge the facts upon which Janmerson's conviction is based
woul d involve a collateral attack on the judgnment of conviction.

See Oneida Cnty. Dep't of Soc. Servs. v. Nicole W, 2007 W 30,

127, 299 Ws. 2d 637, 728 N.W2d 652 (explaining that permtting
evidence to undermne a judgnent is a collateral attack on and

an attenpt to evade the judgnent); see also Zrinmsek v. Am Auto.

Ins. Co., 8 Ws. 2d 1, 3, 98 N.W2d 383 (1959) (explaining that
at tinmes a defense actually constitutes a collateral attack on a
j udgment ) .

84 The powers of the Departnent are governed by statute.?
See Ws. Stat. 8§ 227.46(1) (defining limted powers of hearing
exam ners); see also Stern v. WERC, 2006 W App 193, 9124, 296

Ws. 2d 306, 722 N.W2d 594 (explaining that the subject matter
jurisdiction of admnistrative agencies is limted to what has
been conferred by statute). There exists no statutory authority
for the Departnment to hear a collateral attack on the 1991
circuit court judgnment convicting Janerson of violating Ws.

Stat. 8§ 49.12(6) and (1). Accordingly, the Departnent does not

2 See Ws. Stat. § 48.72 (establishing appeal procedure for
persons aggrieved by Departnent's refusal to issue, renew, or
continue child care licensure, and directing that such appeals
are governed by Ws. Stat. 8§ 227.44).
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have jurisdiction to hear a collateral attack on that judgnent.

See Ws. Citizens Concerned for Cranes & Doves v. DNR, 2004 W

40, 914, 270 Ws. 2d 318, 677 N W2d 612 (reaffirmng that an
adm ni strative agency has "only those powers which are expressly
conferred or which are necessarily inplied by the statutes under
which it oper at es" (i nternal guotation marks omtted)).
Therefore, if it is Janerson's intent to attack the facts that
form the basis for the Conplaint or the Q@ilty Plea
Questionnaire in 1991CF911244, such a collateral attack cannot
proceed as a part of the Departnent's hearing on remand. See
id.

85 1In addition, in order to have a contested case hearing
in this proceeding, the requirenents of Ws. Stat. 8§ 227.42(1)
must be fulfilled. Section 227.42(1) requires:

In addition to any other right provided by |aw, any
person filing a witten request with an agency for
hearing shall have the right to a hearing which shal
be treated as a contested case if:

(a) A substantial interest of the person is
injured in fact or threatened with injury by agency
action or inaction;

(b) There is no evidence of legislative intent
that the interest is not to be protected,

(c) The injury to the person requesting a hearing
is different in kind or degree from injury to the
gener al public caused by the agency action or
i naction; and

(d) There is a dispute of material fact.
186 Therefore, on renmand, when the Conplaint and the
Quilty Plea Questionnaire in the 1991 case are provided, it is
possible that there will be no dispute of material fact, such

3
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that the hearing will be in the nature of record supplenentation
to afford the Departnent the opportunity to address the narrow
factual finding of the specific public benefits involved in
Jamerson's Ws. Stat. § 49.12(6) and (1) convictions. \ere the
facts found are based on undi sputed evidence, a question of |aw

is presented. See State ex rel. Flores v. State, 183 Ws. 2d

587, 609, 516 N.W2d 362 (1994) (concluding that the findings of
the factfinder based on undisputed evidence present a question
of | aw).

187 Accordingly, to enable the parties to address the
narrow factual issue of the specific public benefits that were
involved in Janerson's Ws. Stat. 8§ 49.12(6) and (1) convictions
in MIlwaukee County Case No. 1991CF911244, | respectfully wite
in concurrence with the majority opinion to the extent that the
opinion renmands the matter to the Departnment for further
pr oceedi ngs.

188 | am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.
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