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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng a 

j udgment  of  convi ct i on and an or der  of  t he Mi l waukee Count y 

Ci r cui t  Cour t  denyi ng Jul i us C.  Bur t on' s ( Bur t on)  post convi ct i on 

mot i on t o wi t hdr aw hi s gui l t y pl eas.   The case i nvol ves t he 

mer i t s of  t hi s post convi ct i on mot i on. 2 
                                                 

1 St at e v.  Bur t on,  No.  2011AP450- CR,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Feb.  14,  2012) .    

2 The Honor abl e Pat r i c i a D.  McMahon accept ed Bur t on' s pl eas 
and i mposed sent ence.   The Honor abl e Kevi n E.  Mar t ens deni ed t he 
mot i on f or  post convi ct i on r el i ef .    
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¶2 Bur t on pl ed gui l t y t o t wo count s of  at t empt ed f i r st -

degr ee i nt ent i onal  homi ci de.   I ni t i al l y ,  he had ent er ed pl eas of  

not  gui l t y and t hen not  gui l t y by r eason of  ment al  di sease or  

def ect  ( NGI ) , 3 but  l at er  he wi t hdr ew hi s not  gui l t y pl eas as par t  

of  a pl ea agr eement .   Af t er  he was sent enced t o l engt hy 

consecut i ve per i ods of  i ni t i al  conf i nement ,  however ,  Bur t on 

moved t o wi t hdr aw hi s gui l t y pl eas.    

¶3 For  pur poses of  t hi s r evi ew,  Bur t on' s post convi ct i on 

mot i on st at ed t wo gr ounds f or  pl ea wi t hdr awal .   Fi r st ,  Bur t on 

al l eged t hat  hi s t wo t r i al  counsel  wer e i nef f ect i ve f or  

per mi t t i ng hi m t o wi t hdr aw hi s NGI  pl eas i nasmuch as t her e was 

no evi dence i n t he r ecor d t hat  counsel  had i nf or med hi m of  t he 

possi bi l i t y  of  a bi f ur cat ed pl ea wi t h t he r i ght  t o a j ur y t r i al  

f ocused sol el y on t he i ssue of  hi s ment al  r esponsi bi l i t y .    

¶4 Second,  Bur t on al l eged t hat  t he c i r cui t  cour t  er r ed i n 

not  advi s i ng hi m of  t he bi f ur cat ed pl ea and t r i al  opt i on dur i ng 

t he pl ea col l oquy,  so t hat  Bur t on' s r esul t i ng pl eas wer e not  

knowi ng,  i nt el l i gent ,  and vol unt ar y.    

¶5 The f i r st  gr ound al l egi ng i nef f ect i ve assi st ance of  

counsel  i s  usual l y cat egor i zed as a Nel son/ Bent l ey mot i on. 4   The 

second gr ound al l egi ng a def ect i ve pl ea col l oquy i s usual l y 

descr i bed as a Banger t  mot i on. 5  The ci r cui t  cour t  deni ed bot h 
                                                 

3 The t er ms " not  gui l t y by r eason of  ment al  di sease or  
def ect , "  " NGI , "  and " i nsani t y def ense"  ar e used i nt er changeabl y  
i n t hi s opi ni on.    

4 Nel son v.  St at e,  54 Wi s.  2d 489,  195 N. W. 2d 629 ( 1972) ;  
St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 N. W. 2d 50 ( 1996) .    

5 St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .  
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gr ounds of  Bur t on' s s i ngl e mot i on wi t hout  conduct i ng an 

evi dent i ar y hear i ng,  and t he cour t  of  appeal s af f i r med.   We now 

af f i r m t he cour t  of  appeal s.  

¶6 We concl ude,  f i r st ,  t hat  Bur t on' s Nel son/ Bent l ey 

mot i on was i nsuf f i c i ent .   The mot i on asser t ed t hat  Bur t on' s t wo 

t r i al  counsel  wer e i nef f ect i ve i n not  pur sui ng an NGI  or  

" i nsani t y"  def ense.   The mot i on c l ai med t hat  Bur t on' s expl i c i t  

wi t hdr awal  of  t hat  def ense as par t  of  a pl ea agr eement  must  have 

been based upon a f ai l ur e by t r i al  counsel  t o i nf or m Bur t on t hat  

he had t he opt i on of  pl eadi ng gui l t y t o t he cr i mes but  al so not  

gui l t y by r eason of  ment al  di sease or  def ect .   Si gni f i cant l y,  

Bur t on' s mot i on never  al l eged t hat  hi s t r i al  counsel  f ai l ed t o 

i nf or m Bur t on of  t hi s opt i on.   I nst ead,  i t  mer el y poi nt ed t o t he 

absence of  evi dence i n t he r ecor d t hat  i ndi cat ed t hat  counsel  

had expl ai ned t hi s opt i on t o Bur t on.   The absence of  r ecor d 

evi dence i n t hi s s i t uat i on i s not  enough.   A def endant  must  

af f i r mat i vel y pl ead f act s t hat ,  i f  t r ue,  woul d const i t ut e 

def i c i ent  per f or mance of  counsel .   Mor eover ,  even i f  def i c i ent  

per f or mance had been pr oper l y pl ed,  Bur t on' s mot i on di d not  

af f i r mat i vel y asser t  t hat  i f  t r i al  counsel  had i nf or med hi m of  

t he opt i on of  a t r i al  f ocused sol el y upon ment al  r esponsi bi l i t y ,  

he woul d have chosen t hat  opt i on and why he woul d have chosen 

i t .  

¶7 The suf f i c i ency of  a Nel son/ Bent l ey mot i on i s cr i t i cal  

because t he def endant  has t he bur den of  pr oof  i n a 

Nel son/ Bent l ey hear i ng.   A Nel son/ Bent l ey hear i ng i s an 

evi dent i ar y hear i ng i n whi ch a def endant  i s per mi t t ed t o pr ove a 
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c l ai m t hat  hi s at t or ney was const i t ut i onal l y i nef f ect i ve,  

pr oduci ng a mani f est  i nj ust i ce.   I t  i s  not  a f i shi ng expedi t i on 

t o t r y t o di scover  er r or .  

¶8 We concl ude,  second,  t hat  Bur t on' s c l ai m of  a Banger t  

v i ol at i on al so was i nsuf f i c i ent .   Bur t on f ai l ed t o st at e t hat ,  

due t o a def ect  i n t he pl ea col l oquy,  he di d not  ent er  hi s pl eas 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   Because Bur t on di d 

not  al l ege hi s l ack of  per sonal  under st andi ng about  some aspect  

of  t he pl ea pr ocess,  no evi dent i ar y hear i ng was necessar y.   I n 

any event ,  we do not  f i nd any def ect  i n t he pl ea col l oquy.   The 

ci r cui t  cour t  pr oper l y i nqui r ed as t o whet her  Bur t on was 

ent er i ng hi s gui l t y pl eas knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y .   The ci r cui t  cour t ' s  i nqui r y not  onl y f ol l owed 

st andar d pr ocedur e,  but  al so asked whet her  Bur t on was knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wi t hdr awi ng hi s  NGI  pl ea and 

gi v i ng up t he r i ght  t o pr esent  an i nsani t y def ense.  

¶9 We r ej ect  Bur t on' s c l ai m of  a Banger t  v i ol at i on 

because def endant s do not  have a f undament al  r i ght  t o an 

i nsani t y pl ea,  and i t  i s  not  essent i al  t o conduct  an ext ensi ve 

col l oquy about  NGI  pr ocedur e bef or e a def endant  wi t hdr aws hi s 

pl ea of  not  gui l t y by r eason of  ment al  di sease or  def ect .   

Looki ng f or war d,  we do t hi nk i t  i s  bet t er  pr act i ce f or  c i r cui t  

cour t s t o conduct  a per sonal  col l oquy on t he bi f ur cat ed NGI  pl ea 

and t r i al  opt i on t o conf i r m t he def endant ' s under st andi ng of  t he 

l aw and t o head of f  l at er  c l ai ms of  a Banger t  v i ol at i on or  

i nef f ect i ve assi st ance of  counsel .    

I .  FACTUAL BACKGROUND 
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 ¶10 The under l y i ng f act s of  t hi s case ar e undi sput ed.   On 

June 9,  2009,  Mi l waukee Pol i ce Of f i cer s Gr aham Kuni sch ( Of f i cer  

Kuni sch)  and Br yan Nor ber g ( Of f i cer  Nor ber g)  wer e on r out i ne 

pat r ol  i n t he ar ea of  3r d St r eet  and West  Nat i onal  Avenue on t he 

sout heast  s i de of  Mi l waukee.   As t he of f i cer s dr ove t hei r  mar ked 

pol i ce van6 east bound on Nat i onal  Avenue,  t hey spot t ed 18- year -

ol d Bur t on r i di ng hi s bi cycl e on t he si dewal k,  i n v i ol at i on of  a 

Mi l waukee ci t y or di nance.   They di d not  suspect  t hat  Bur t on was 

car r y i ng a conceal ed weapon.  

 ¶11 Because of  t he or di nance vi ol at i on,  t he of f i cer s 

deci ded t o st op Bur t on and conduct  a f i el d i nt er vi ew.   Of f i cer  

Nor ber g cal l ed out  t o Bur t on t o st op,  but  af t er  maki ng br i ef  eye 

cont act  wi t h t hem,  he t ur ned away and cont i nued r i di ng hi s 

bi cycl e.   Of f i cer  Nor ber g exi t ed t he vehi c l e,  f ol l owed Bur t on,  

and cont i nual l y  asked hi m t o st op,  whi l e Of f i cer  Kuni sch 

f ol l owed i n t he pol i ce van.    

 ¶12 Of f i cer  Nor ber g caught  up t o Bur t on af t er  he t ur ned 

ont o Sout h 2nd St r eet .   Of f i cer  Nor ber g gr abbed Bur t on f r om 

behi nd t o gai n cont r ol  of  hi m.   Of f i cer  Kuni sch got  out  of  t he 

pol i ce van t o hel p,  as Bur t on was r esi st i ng.   Whi l e Kuni sch was 

t r y i ng t o gai n cont r ol  of  Bur t on t o per f or m a pat - down sear ch,  

Bur t on pul l ed out  a pi st ol  and shot  Of f i cer  Nor ber g i n t he f ace 

f r om a di st ance of  about  s i x i nches.   The bul l et  went  t hr ough 

Of f i cer  Nor ber g' s l i p,  under  hi s  l ef t  nost r i l ,  t hr ough bone and 

                                                 
6 Bot h of f i cer s t est i f i ed t hat  i n addi t i on t o dr i v i ng a 

mar ked pol i ce van,  t hey wer e at t i r ed i n t hei r  Mi l waukee Pol i ce 
uni f or ms wi t h badges.    
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t eet h,  and exi t ed out  hi s f ace.   A second and t hi r d bul l et  

wounded hi s shoul der  and gr azed hi s r i ght  knee.    

 ¶13 Bur t on al so shot  Of f i cer  Kuni sch sever al  t i mes.   

Of f i cer  Kuni sch suf f er ed gunshot  wounds t o hi s l ef t  hand,  r i ght  

shoul der ,  and t he back of  hi s neck.   Mor e ser i ous,  Bur t on shot  

Of f i cer  Kuni sch i n hi s f ace,  dest r oyi ng hi s l ef t  eye and causi ng 

sever e damage t o t he l ef t  s i de of  hi s skul l .    

 ¶14 Bur t on f l ed t he scene and was l at er  ar r est ed af t er  a 

l ocal  homeowner  r epor t ed t hat  someone mi ght  be hi di ng i n hi s  

basement .   The homeowner  l ef t  hi s r esi dence when he hear d t he 

commot i on f r om t he shoot i ng,  and Bur t on l i kel y ent er ed an open 

basement  door  whi l e t he homeowner  was absent .   Pol i ce or der ed 

Bur t on out  of  t he basement ,  f ound a pi st ol  magazi ne wi t h bul l et s 

on hi s per son,  and di scover ed a semi - aut omat i c  pi st ol  i n t he 

basement .   Af t er  t he pol i ce t ook Bur t on i nt o cust ody,  and af t er  

Bur t on was advi sed of  hi s Mi r anda r i ght s,  he conf essed t o 

shoot i ng Of f i cer s Nor ber g and Kuni sch.   A v i deot ape f r om t he 

scene of  t he shoot i ng cor r obor at ed Bur t on' s account .    

I I .  PROCEDURAL HI STORY 

 ¶15 Bur t on was char ged wi t h t wo count s of  at t empt ed f i r st -

degr ee i nt ent i onal  homi ci de by use of  a danger ous weapon,  

cont r ar y t o Wi s.  St at .  §§ 939. 32,  939. 63( 1) ( b) ,  and 

940. 01( 1) ( a) . 7  At  t he i ni t i al  appear ance,  upon t he r equest  of  

Bur t on' s counsel ,  t he cour t  or der ed t hat  Bur t on' s compet ency be 

                                                 
7 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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eval uat ed.   Dr .  Kennet h Smai l  pr epar ed an i ni t i al  r epor t  

r ecommendi ng f ur t her  eval uat i on.   The subsequent  eval uat i on,  

conduct ed by Dr .  Tr acy Luchet t a at  t he Wi nnebago Ment al  Heal t h 

I nst i t ut e,  det er mi ned t hat  Bur t on was compet ent  t o st and t r i al .   

Nei t her  Bur t on' s newl y r et ai ned t r i al  counsel ,  At t or neys Jul i us 

Ki m ( Ki m)  and Jonat han LaVoy ( LaVoy) ,  nor  Bur t on hi msel f  

obj ect ed t o t he eval uat i on' s concl usi on. 8   

¶16 Fol l owi ng a pr el i mi nar y hear i ng at  whi ch Of f i cer s 

Nor ber g and Kuni sch t est i f i ed,  t he St at e f i l ed an I nf or mat i on 

char gi ng t he same count s st at ed i n t he Compl ai nt .   Def ense 

counsel  ent er ed a pl ea of  not  gui l t y t o bot h char ges.   

Appr oxi mat el y one mont h l at er ,  def ense counsel  added pl eas of  

not  gui l t y by r eason of  ment al  di sease or  def ect .    

¶17 Dr .  Smai l ,  a psychol ogi st ,  agai n was appoi nt ed t o 

exami ne Bur t on.   Dr .  Smai l ' s  r epor t 9 di d not  suppor t  Bur t on' s NGI  

pl ea.    

                                                 
8 The compet ency eval uat or ,  Dr .  Tr acy Luchet t a of  t he 

Wi nnebago Ment al  Heal t h I nst i t ut e,  not ed t hat  Bur t on " pr esent s a 
compl i cat ed combi nat i on of  cur r ent  and past  behavi or al ,  
per cept ual ,  cogni t i ve,  and mood di st ur bances. "   Never t hel ess,  
Dr .  Luchet t a f ound Bur t on compet ent  t o st and t r i al .   I n 
par t i cul ar ,  Dr .  Luchet t a det er mi ned t hat  Bur t on was 
" exagger at i ng t he subj ect i ve sever i t y of  hi s sympt oms.  .  .  .   
Mr .  Bur t on' s appar ent  per cept ual  di st ur bances do not  i nt er f er e 
wi t h hi s accur at e per cept i on of  r eal i t y. "    

9 As par t  of  hi s r epor t ,  Dr .  Smai l  per sonal l y i nt er vi ewed 
Bur t on,  r evi ewed Bur t on' s heal t h and ment al  heal t h r ecor ds,  hi s 
compet ency eval uat i on,  hi s academi c r epor t s,  and var i ous ot her  
mat er i al s r el at ed t o Bur t on' s case.    



No.    2011AP450- CR 

 

8 
 

¶18 Dr .  Smai l  r epor t ed t hat  Bur t on had a hi st or y of  ment al  

heal t h pr obl ems st ar t i ng at  age seven,  when Bur t on was t r eat ed 

f or  hear i ng voi ces.   Dr .  Smai l  not ed t hat  Bur t on was t r eat ed as 

r ecent l y as Apr i l  2009 at  t he Mi l waukee Count y Ment al  Heal t h 

Compl ex.   Thi s t r eat ment  was l ess t han t wo mont hs bef or e t he 

at t empt ed homi ci des. 10  At  var i ous t i mes over  t he year s Bur t on 

had been di agnosed wi t h At t ent i on Def i c i ent / Hyper act i v i t y 

Di sor der ,  Opposi t i onal  Def i ant  Di sor der ,  " mood di sor der , "  

Bi pol ar  Di sor der ,  and Per sonal i t y Di sor der .   Af t er  hi s ar r est  

f or  t he at t empt ed homi ci des,  Bur t on' s medi cal  r ecor ds at  t he 

Mi l waukee j ai l  i ndi cat e t hat  he had a di agnost i c hi st or y of  

schi zophr eni a and At t ent i on Def i c i t / Hyper act i v i t y Di sor der .    

¶19 Ul t i mat el y,  Dr .  Smai l  concl uded t hat  whi l e Bur t on 

suf f er ed f r om " emot i onal  and behavi or al  

di st ur bances,  .  .  .  t her e i s not  much obj ect i ve evi dence i n hi s  

r ecor d t o subst ant i at e a di agnosi s t hat  may r ef l ect  psychosi s. "   

Wi t h r egar d t o t he at t empt ed homi ci des,  Dr .  Smai l  concl uded:  

                                                                                                                                                             
Dr .  Smai l  not ed i n hi s r epor t  t hat  as par t  of  hi s i nt er vi ew 

wi t h Bur t on he expl ai ned t he pur pose of  hi s ment al  heal t h 
assessment  of  Bur t on.   I n par t i cul ar ,  Dr .  Smai l  " descr i bed t he 
i ssue of  excul pat or y ment al  di sease"  and " descr i bed a bi f ur cat ed 
t r i al  pr ocess. "   Af t er  f ur t her  di scussi on about  t he eval uat i on,  
Dr .  Smai l  not ed t hat  Bur t on " di d appear  t o under st and t he nat ur e 
and pur pose of  t he assessment . "    

10 On Apr i l  25,  2009,  Bur t on was t aken t o t he Ment al  Heal t h 
Compl ex by hi s f ami l y,  but  he i nsi st ed upon bei ng di schar ged t he 
f ol l owi ng day.   He was t ol d t o t ake cer t ai n medi cat i on and t o 
meet  wi t h a t her api st  at  Acaci a Cl i ni c.   He met  wi t h t he 
t her api st  on May 11 and on June 4,  2009,  f i ve days bef or e t he 
shoot i ngs.  
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I  do not  bel i eve t hat  t her e i s any evi dence t o 
r easonabl y sust ai n a di agnosi s t hat  woul d r ef l ect  a 
psychosi s of  any sor t  f or  Mr .  Bur t on when he had t he 
al t er cat i on wi t h t he pol i ce of f i cer s.  .  .  .   

I t  i s  al so my opi ni on t hat  t he evi dence 
ul t i mat el y f ai l s  t o i ndi cat e t hat  Mr .  Bur t on,  at  t he 
t i me of  t he of f ense,  was subst ant i al l y  unabl e t o 
appr eci at e t he wr ongf ul ness of  hi s conduct  or  conf or m 
hi s conduct  t o t he r equi r ement s of  t he l aw.  

 ¶20 Bur t on' s t wo counsel  r et ai ned Dr .  Di anne Lyt t on t o 

eval uat e Bur t on as a def ense exper t  and t o det er mi ne whet her  t he 

evi dence suppor t ed hi s NGI  pl ea.   Dr .  Lyt t on di sagr eed wi t h t he 

concl usi ons r eached by Dr .  Smai l  and concl uded t hat ,  " at  t he 

t i me of  t he al l eged cr i mi nal  event s,  Mr .  Bur t on exper i enced 

sympt oms of  psychot i c di sor der .  .  .  .   [ I ] n my opi ni on,  he i s 

most  appr opr i at el y di agnosed wi t h schi zoaf f ect i ve di sor der . "   

Dr .  Lyt t on not ed Bur t on' s l ong hi st or y of  ment al  i l l ness and hi s 

f ami l y ' s hi st or y of  ment al  i l l ness.   Dr .  Lyt t on al so di sagr eed 

wi t h t he opi ni ons of  Dr s.  Luchet t a and Smai l  t hat  Bur t on was 

mal i nger i ng,  or  i nt ent i onal l y f aki ng hi s sympt oms.    

 ¶21 The St at e of f er ed a pl ea agr eement  t o Bur t on i n whi ch 

he woul d pl ead gui l t y t o t he t wo count s of  at t empt ed f i r st -

degr ee i nt ent i onal  homi ci de whi l e ar med wi t h a danger ous weapon.   

I n exchange,  t he St at e woul d make a gl obal  sent ence 

r ecommendat i on of  50 year s i n conf i nement  and no speci f i c  

r ecommendat i on on ext ended super vi s i on.   The St at e woul d be f r ee 

t o ar gue aggr avat i ng and mi t i gat i ng c i r cumst ances,  Bur t on woul d 

be f r ee t o ar gue mi t i gat i ng c i r cumst ances at  sent enci ng,  and t he 

vi ct i ms woul d be f r ee t o make t hei r  own sent enci ng 

r ecommendat i ons.    
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¶22 Bur t on accept ed t he St at e' s pl ea of f er .   On Januar y 

14,  2010,  he si gned a pl ea quest i onnai r e/ wai ver  of  r i ght s f or m 

acknowl edgi ng t he char ges t o whi ch he was pl eadi ng gui l t y,  t he 

const i t ut i onal  r i ght s he was wai vi ng,  and hi s under st andi ng of  

t he maxi mum penal t i es t hat  t he cour t  coul d i mpose.   Bur t on al so 

s i gned an addendum t o t he pl ea quest i onnai r e/ wai ver  of  r i ght s 

f or m,  whi ch st at ed,  " I  under st and t hat  by pl eadi ng I  am gi v i ng 

up def enses such as al i bi ,  i nt oxi cat i on,  sel f - def ense,  [ and]  

i nsani t y. "   ( Emphasi s added. )   One week l at er ,  on Januar y 21,  

2010,  t he c i r cui t  cour t  hel d a pl ea hear i ng.    

 ¶23 At  t he pl ea hear i ng,  t he cour t  conduct ed a t hor ough 

pl ea col l oquy wi t h Bur t on.   Bur t on was swor n i n and Mi l waukee 

Count y Ci r cui t  Judge Pat r i c i a McMahon i nf or med hi m t hat  at  any 

t i me he coul d st op t he col l oquy and t al k t o hi s at t or neys.   The 

j udge conf i r med t hat  Bur t on under st ood t he t wo char ges t o whi ch 

he was pl eadi ng gui l t y and t he maxi mum penal t y on each char ge,  

i ncl udi ng t he maxi mum per i od of  i ni t i al  conf i nement  and t he 

maxi mum per i od of  ext ended super vi s i on.   The j udge al so i nf or med 

Bur t on t hat  t he cour t  was not  bound by t he pl ea agr eement  and 

coul d i mpose up t o t he maxi mum penal t y.    

 ¶24 The cour t  conf i r med t hat  Bur t on had t i me t o meet  wi t h 

hi s at t or neys and di scuss hi s case wi t h t hem,  t hat  he was maki ng 

t he deci s i on t o pl ead gui l t y " f r eel y and vol unt ar i l y , "  and t hat  

he had si gned and under st ood t he pl ea quest i onnai r e/ wai ver  of  

r i ght s f or m and t he addendum t o t he f or m.   The cour t  not ed t he 

const i t ut i onal  r i ght s Bur t on was wai vi ng by agr eei ng t o pl ead 

gui l t y.    



No.    2011AP450- CR 

 

11 
 

¶25 The cour t  t hen conduct ed a per sonal  col l oquy wi t h 

Bur t on r egar di ng hi s deci s i on t o wi t hdr aw hi s NGI  pl ea:  

THE COURT:  You ar e al so gi v i ng up t he r i ght  t o r ai se 
cer t ai n def enses such as al i bi  or  i nt oxi cat i on or  
sel f - def ense or  i nsani t y.   Cor r ect ? 

MR.  BURTON:  Yes.  

THE COURT:  You t al ked wi t h your  at t or ney about  
ent er i ng,  i n f act  I  bel i eve you di d ent er  a pl ea of  
not  gui l t y by r eason of  ment al  di sease or  def ect .   
Cor r ect ? 

MR.  BURTON:  Yes.  

THE COURT:  You ar e wi t hdr awi ng t hat  pl ea at  t hi s t i me.   
Cor r ect ? 

MR.  BURTON:  Yes.  

 ¶26 The cour t  al so engaged Bur t on and hi s def ense counsel  

i n an ext ensi ve di scussi on as t o Bur t on' s under st andi ng of  t he 

char ges t o whi ch he was pl eadi ng gui l t y and t he consequences of  

t hose pl eas:  

THE COURT:  And counsel ,  ar e you sat i sf i ed t hat  your  
c l i ent  under st ands t he nat ur e of  t he char ges,  t he 
ef f ect s of  hi s pl ea and i s maki ng hi s pl ea f r eel y and 
vol unt ar i l y? 

MR.  LaVOY:  Yes.  The Sher i f f ' s  Depar t ment  pr ovi ded bot h 
mysel f  and Mr .  Ki m qui t e a bi t  of  access t o Mr .  
Bur t on.   We have met  wi t h hi m a number  of  t i mes about  
def enses,  t he t r i al  i ssues,  N. G. I .  i ssues,  mot i ons.   I  
bel i eve t hat  he' s maki ng t hi s deci s i on of  hi s own f r ee 
wi l l .  

 We have expl ai ned t o Mr .  Bur t on [ t hat ]  we 
r et ai ned exper t s and t he exper t s ar e pr epar ed t o 
t est i f y,  i f  necessar y.   But  he' s i nf or med us he wi shes 
t o accept  r esponsi bi l i t y  by ent er i ng t he pl eas,  so I  
bel i eve t hat  he i s doi ng t hi s of  hi s own f r ee wi l l .  
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THE COURT:  Mr .  Bur t on,  di d your  at t or ney descr i be what  
your  conver sat i on,  gener al  summar y of  your  
conver sat i on .  .  .  wi t h your  at t or ney? 

MR.  BURTON:  Yes.  

THE COURT:  So,  you t al ked about  t hi s wi t h your  
at t or neys f or  t he t i me t hey r epr esent ed you si nce t he 
ver y begi nni ng of  t hi s case.   Cor r ect ? 

MR.  BURTON:  Yes.  

THE COURT:  And t hey came and t al ked wi t h you and 
t al ked about  your  var i ous opt i ons i n t hi s case.   
Cor r ect ? 

MR.  BURTON:  Yes.  

 ¶27 The pr osecut or ,  Assi st ant  Di st r i ct  At t or ney Mar k 

Wi l l i ams,  al so spoke on t he r ecor d t o not e t hat  t he def ense had 

an exper t  r eady t o t est i f y t hat  Bur t on was not  gui l t y by r eason 

of  ment al  di sease or  def ect ,  but  t hat  Bur t on was wai vi ng t he 

r i ght  t o pr esent  t hat  def ense:  

MR.  WI LLI AMS:  Judge,  t her e i s a doct or  
t hat  .  .  .  woul d r ender  [ t he]  opi ni on t hat  Mr .  Bur t on 
was not  gui l t y by r eason of  ment al  di sease or  def ect .   
I ' m assumi ng t hat  Mr .  Bur t on r ead t hat  r epor t ,  knows 
t hat  r epor t  i s  avai l abl e and t hat  he has t wo compet ent  
l awyer s t hat  woul d pr esent  t hat  i f  t he mat t er  [ went ]  
t o t r i al .  

 Ther e al so i s at  l east  one doct or  t hat  f i nds Mr .  
Bur t on .  .  .  di d under st and what  he was doi ng at  t he 
t i me and woul d cont r adi ct  t hat  opi ni on.   But  Mr .  
Bur t on i s awar e t hat  t her e i s an opi ni on f r om a doct or  
t hat  he .  .  .  was not  gui l t y by ment al  di sease or  
def ect s at  t he t i me and he i s wai v i ng t hat  r i ght  t o 
pr esent  t hat  def ense.  

THE COURT:  Counsel ,  have you had t hat  di scussi on wi t h 
your  c l i ent ? 

MR.  LaVOY:  Yes.   The doct or  t hat  t he St at e' s r ef er r i ng 
t o i s Dr .  Lyt t on.   That  i s t he doct or  we r et ai ned.   I  
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had r evi ewed t hat  r epor t  wor d f or  wor d wi t h Mr .  
Bur t on.   He i s awar e of  her  opi ni on and he i s awar e 
t hat  she woul d be pr epar ed t o t est i f y,  i f  necessar y at  
t r i al .   But  he i ndi cat ed t o me t hat  he wi shes t o 
agai n,  accept  r esponsi bi l i t y  and [ f or go]  t hat  i ssue.  

 He' s al so awar e of  t he ot her  opi ni ons t hat  have 
been pr esent ed by t he ot her  doct or s r ef er enced by t he 
St at e.   So,  i t  i s  my opi ni on t hat  hi s posi t i on i s t hat  
he wi shes t o r esol ve t he case wi t h a pl ea t oday.  

THE COURT:  So,  t he not  gui l t y by r eason of  ment al  
di sease or  def ect  pl ea woul d be wi t hdr awn at  t hi s t i me 
t oo? 

MR.  LaVOY:  That  i s cor r ect .  

THE COURT:  Mr .  Bur t on,  you hear d what  t he St at e sai d 
and your  counsel  sai d.   Do you di sagr ee wi t h anyt hi ng 
t hat  t hey have sai d so f ar ? 

MR.  BURTON:  No.  

THE COURT:  And t hey have had,  your  at t or neys [ have]  
had t hat  conver sat i on wi t h you.   Cor r ect ? 

MR.  BURTON:  Yes.  

THE COURT:  And you have gone t hr ough,  t her e i s a l ot  
of  i nf or mat i on her e.   So,  t hey have spent  a l ot  of  
t i me wi t h you,  haven' t  t hey? 

MR.  BURTON:  Yes.  

THE COURT:  And you speci f i cal l y t al ked about  your  
r i ght  t o r ai se t hat  par t i cul ar  def ense of  ment al  
di sease or  def ect .   Cor r ect ? 

MR.  BURTON:  Yes.  

 ¶28 The ci r cui t  cour t  used t he cr i mi nal  compl ai nt ,  t he 

pr el i mi nar y hear i ng,  and secur i t y v i deot ape of  t he at t empt ed 

homi ci des as t he f act ual  basi s f or  Bur t on' s gui l t y pl eas.   Gi ven 

t he f act ual  basi s,  and i t s f i ndi ng t hat  Bur t on was ent er i ng hi s 

pl eas " f r eel y, "  " i nt el l i gent [ l y] , "  and " vol unt ar i l y , "  t he cour t  
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accept ed Bur t on' s gui l t y pl eas and f ound hi m gui l t y of  bot h 

count s.    

 ¶29 At  sent enci ng,  t he St at e expl ai ned t hat  i t  t hought  t he 

pl ea bar gai n was f ai r ,  t hat  i t  woul d spar e t he of f i cer s and 

t hei r  f ami l i es t he bur dens of  goi ng t hr ough a t r i al ,  and t hat  i t  

woul d pr ot ect  t he publ i c by ensur i ng t hat  Bur t on woul d spend 

much of  t he r est  of  hi s l i f e i n conf i nement .   The St at e 

acknowl edged Bur t on' s hi st or y of  ment al  i l l ness,  but  mai nt ai ned 

t hat  Bur t on knew t hat  t he shoot i ngs wer e wr ong.    

 ¶30 Def ense counsel  poi nt ed t o Bur t on' s l ong hi st or y of  

ment al  i l l ness.   Never t hel ess,  def ense counsel  r emi nded t he 

cour t  t hat  Bur t on chose t o f or go t he i nsani t y def ense and 

deci ded t o accept  r esponsi bi l i t y  f or  t he at t empt ed homi ci des.   

Counsel  cont ended t hat  by f or goi ng t he def ense and accept i ng 

r esponsi bi l i t y ,  Bur t on shoul d be cr edi t ed f or  spar i ng t he 

of f i cer s and t hei r  f ami l i es t he bur dens of  a t r i al  and per haps 

r ecei ve a sent ence t hat  woul d al l ow hi m t o get  out  of  

conf i nement  at  some poi nt  i n hi s l i f e.    

 ¶31 I n i mposi ng sent ence,  Judge McMahon consi der ed t he 

ext r eme ser i ousness of  Bur t on' s  of f enses,  t he devast at i ng i mpact  

of  t he shoot i ngs on t he of f i cer s and t hei r  f ami l i es,  and t he 

r i sks t hat  Bur t on posed t o t he communi t y.   Judge McMahon al so 

t ook i nt o account  Bur t on' s hi st or y of  ment al  i l l ness and 

cr edi t ed hi m f or  spar i ng t he of f i cer s and t hei r  f ami l i es a 

t r i al .   Ul t i mat el y,  t he cour t  sent enced Bur t on t o 40 year s of  

i ni t i al  conf i nement  and t en year s of  ext ended super vi s i on on 

each count ,  t o be ser ved consecut i vel y.    
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 ¶32 On Januar y 12,  2011,  Bur t on' s post convi ct i on counsel ,  

At t or ney Est her  Cohen Lee ( At t or ney Lee) ,  f i l ed a mot i on t o 

wi t hdr aw Bur t on' s gui l t y pl eas and vacat e hi s convi ct i ons. 11  

 ¶33 Bur t on' s post convi ct i on mot i on asser t ed t hr ee cl ai ms,  

onl y t wo of  whi ch ar e r el evant  i n t hi s r evi ew. 12  Fi r st ,  Bur t on 

al l eged t hat  t r i al  counsel  was i nef f ect i ve " s i nce i t  was obvi ous 

f r om .  .  .  t he r ecor d of  t hi s mat t er ,  .  .  .  t hat  counsel  f ai l ed 

t o pur sue"  an NGI  def ense and i nst ead counsel ed Bur t on t o ent er  

pl eas of  gui l t y.   Bur t on' s mot i on al so c l ai med t hat  " t her e i s 

not hi ng i n t he r ecor d t o i ndi cat e t hat  def ense counsel  had ever  

advi sed [ Bur t on]  of  t he possi bi l i t y  of  ent er i ng .  .  .  a 

bi f ur cat ed pl ea. "   The mot i on al so c l ai med t hat :   

[ I ] f  t he def endant  had been made t o under st and t hat  
t he j ur y coul d cer t ai nl y have accept ed Dr .  Lyt t on' s 
exper t  opi ni ons i n t hi s mat t er  and,  t her ef or e,  t hat  
t he j ur y coul d have f ound hi m not  gui l t y by r eason of  
ment al  di sease or  def ect ,  and i f  he had been advi sed 
t hat  he coul d have had t he j ur y consi der  t hat  
af f i r mat i ve def ense even i f  he had pl ed gui l t y t o 
havi ng commi t t ed t he cr i mes char ged,  t her e i s a 
r easonabl e pr obabi l i t y  t hat  he woul d have not  pl ed 
gui l t y t o t he cr i mes.   For  t hat  r eason,  def ense 

                                                 
11 The ci r cui t  cour t  di d not  accept  At t or ney Lee' s i ni t i al  

mot i on t o wi t hdr aw Bur t on' s gui l t y pl eas and convi ct i ons dat ed 
December  28,  2011,  because i t  was i n excess of  20 pages,  
cont r ar y t o Rul e 4. 17( B)  of  t he Local  Rul es of  t he Fi r st  
Judi c i al  Di st r i ct .   The ci r cui t  cour t  gr ant ed a one- t i me par t i al  
except i on t o t he r ul e,  al l owi ng Bur t on t o f i l e a 25- page mot i on.  

12 Bur t on' s post convi ct i on mot i on al so c l ai med t hat  t r i al  
counsel  was i nef f ect i ve f or  f ai l i ng t o advi se hi m t hat  t he 
c i r cui t  cour t  was unl i kel y t o f ol l ow t he St at e' s sent enci ng 
r ecommendat i on.   That  c l ai m was not  bef or e t he cour t  of  appeal s 
and i s not  bef or e t hi s cour t .    
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counsel ' s def i c i ent  per f or mance pr ej udi ced t he 
def endant  .  .  .  .  

 ¶34 Second,  Bur t on cont ended t hat  t he c i r cui t  cour t  f ai l ed 

t o advi se hi m at  t he pl ea hear i ng t hat  " he had t he r i ght  t o a 

bi f ur cat ed j ur y t r i al  .  .  .  and t hat  he coul d choose t o pl ead 

gui l t y t o t he cr i mes and st i l l  have a j ur y t r i al "  on t he i ssue 

of  ment al  r esponsi bi l i t y .   Bur t on cl ai med t hat  because t he 

ci r cui t  cour t  f ai l ed t o i nf or m hi m of  t hi s r i ght  t o bi f ur cat i on,  

hi s pl eas wer e not  " vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y 

made, "  r esul t i ng i n mani f est  i nj ust i ce.   

 ¶35 Mi l waukee Count y Ci r cui t  Judge Kevi n E.  Mar t ens deni ed 

Bur t on' s post convi ct i on mot i on wi t hout  a hear i ng.   Judge Mar t ens 

not ed t hat  t her e was a " ver y ext ensi ve r ecor d made dur i ng t he 

pl ea hear i ng about  t he def endant ' s desi r e t o wi t hdr aw hi s 

or i gi nal  [ NGI ]  pl ea. "   Not i ng t he r el evant  por t i ons of  t he pl ea 

hear i ng t r anscr i pt ,  Judge Mar t ens concl uded t hat  t her e was 

" not hi ng whi ch demonst r at es t hat  [ Bur t on]  was f or ced i nt o 

ent er i ng gui l t y pl eas .  .  .  or  t hat  hi s or i gi nal  [ NGI ]  

pl ea .  .  .  was abandoned wi t hout  r eason. "   Judge Mar t ens added 

t hat  Judge McMahon " had no dut y t o advi se [ Bur t on]  of  t he 

possi bi l i t y  of  a bi f ur cat ed t r i al  on hi s or i gi nal  pl ea when he 

was ent er i ng gui l t y pl eas t o bot h char ges.  .  .  .   [ Judge 

McMahon]  f ul f i l l ed her  dut i es dur i ng t he gui l t y pl ea col l oquy. "   

 ¶36 The cour t  of  appeal s af f i r med,  hol di ng t hat  t he 

c i r cui t  cour t  pr oper l y deni ed Bur t on' s post convi ct i on mot i on 

wi t hout  an evi dent i ar y hear i ng on ei t her  c l ai m.   St at e v.  

Bur t on,  No.  2011AP450- CR,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  
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App.  Feb.  14,  2012) .   The cour t  of  appeal s r ej ect ed Bur t on' s 

c l ai m of  i nef f ect i ve assi st ance of  counsel  as i nadequat el y pl ed 

because t he mot i on f ai l ed t o al l ege bot h def i c i ent  per f or mance 

and pr ej udi ce.   I d. ,  ¶¶12–14.   As t o t he c l ai m of  a Banger t  

v i ol at i on,  t he cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  

t hat  Bur t on f ai l ed t o al l ege a def i c i ency i n t he pl ea col l oquy 

or  t hat  hi s pl eas wer e,  i n f act ,  not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .   I d. ,  ¶¶17–18.    

 ¶37 Bur t on pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  27,  2012.  

I I I .  STANDARD OF REVI EW 

 ¶38 I n t hi s case,  Bur t on pr esent s t wo i ssues f or  r evi ew.   

The f i r st  i ssue i s whet her  Bur t on' s post convi c t i on mot i on i s 

suf f i c i ent  on i t s f ace t o ent i t l e hi m t o an evi dent i ar y hear i ng 

on hi s c l ai m of  i nef f ect i ve assi st ance of  t r i al  counsel  and 

whet her  t he c i r cui t  cour t  er r ed i n denyi ng Bur t on an evi dent i ar y 

hear i ng. 13  Whet her  a mot i on al l eges suf f i c i ent  f act s t hat ,  i f  

t r ue,  woul d ent i t l e a def endant  t o r el i ef  i s  a quest i on of  l aw 

t hat  t hi s cour t  r evi ews de novo.   St at e v.  Al l en,  2004 WI  106,  

¶9,  274 Wi s.  2d 568,  682 N. W. 2d 433 ( c i t i ng St at e v.  Bent l ey,  

201 Wi s.  2d 303,  309–10,  548 N. W. 2d 50 ( 1996) ) .   The ci r cui t  

cour t  must  hol d an evi dent i ar y hear i ng i f  t he def endant ' s mot i on 

r ai ses such f act s.   I d.   ( c i t i ng Bent l ey,  201 Wi s.  2d at  310;  

                                                 
13 Thi s opi ni on uses t he t er m " t r i al  counsel "  t o r ef er  t o 

At t or neys Jul i us Ki m and Jonat han LaVoy,  even t hough Bur t on' s 
case never  went  t o t r i al .   At t or neys Ki m and LaVoy di d not  
r epr esent  Bur t on at  hi s i ni t i al  appear ance.  
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Nel son v.  St at e,  54 Wi s.  2d 489,  497,  195 N. W. 2d 629 ( 1972) ) .   

" However ,  i f  t he mot i on does not  r ai se f act s suf f i c i ent  t o 

ent i t l e t he movant  t o r el i ef ,  or  pr esent s onl y concl usor y 

al l egat i ons,  or  i f  t he r ecor d concl usi vel y demonst r at es t hat  t he 

def endant  i s not  ent i t l ed t o r el i ef ,  t he c i r cui t  cour t  has t he 

di scr et i on t o gr ant  or  deny a hear i ng. "   I d.  ( c i t at i ons 

omi t t ed) .    

¶39 The second i ssue i s whet her  Bur t on' s post convi ct i on 

mot i on i s suf f i c i ent  on i t s f ace t o ent i t l e hi m t o an 

evi dent i ar y hear i ng on hi s c l ai m of  a Banger t  v i ol at i on,  and 

whet her  t he c i r cui t  cour t  er r ed i n denyi ng Bur t on a hear i ng.   

Whet her  a def endant  has pr oper l y al l eged " def i c i enci es i n t he 

pl ea col l oquy t hat  est abl i sh a v i ol at i on of  Wi s.  St at .  § 971. 08 

or  ot her  mandat or y dut i es at  a pl ea hear i ng i s a quest i on of  l aw 

we r evi ew de novo. "   St at e v.  Br own,  2006 WI  100,  ¶21,  293 

Wi s.  2d 594,  716 N. W. 2d 906 ( c i t i ng St at e v.  Br andt ,  226 

Wi s.  2d 610,  618,  594 N. W. 2d 759 ( 1999) ) .   Whet her  a def endant  

has suf f i c i ent l y  al l eged t hat  " he di d not  know or  under st and 

i nf or mat i on t hat  shoul d have been pr ovi ded at  t he pl ea hear i ng"  

al so i s a quest i on of  l aw t hat  we r evi ew de novo.   I d.  ( c i t i ng 

Bent l ey,  201 Wi s.  2d at  310) .    

I V.  ANALYSI S 

 ¶40 I n t hi s case,  Bur t on' s mot i on al l eges a c l ai m of  

i nef f ect i ve assi st ance of  counsel ,  whi ch i s subj ect  t o t he 

Nel son/ Bent l ey st andar d f or  an evi dent i ar y hear i ng.   I n 

addi t i on,  Bur t on al l eges a Banger t  v i ol at i on because of  a 

pur por t ed def i c i ency i n t he pl ea col l oquy and i mpl i es t hat  he 
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di d not  ent er  hi s pl eas knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y .   " A def endant  may i nvoke bot h Banger t  and 

Nel son/ Bent l ey i n a s i ngl e post convi ct i on mot i on t o wi t hdr aw a 

pl ea of  gui l t y or  no cont est . "   St at e v.  Howel l ,  2007 WI  75,  

¶73,  301 Wi s.  2d 350,  734 N. W. 2d 48 ( c i t i ng Br own,  293 

Wi s.  2d 594,  ¶42) .    

¶41 Al t hough a def endant  may i nvoke bot h t ypes of  c l ai ms 

i n a s i ngl e post convi ct i on mot i on,  t he pl eadi ng st andar ds f or  

t he t wo cl ai ms ar e di f f er ent .   I d.   We wi l l  exami ne t he pl eadi ng 

st andar ds f or  each t ype of  c l ai m and appl y t hem t o Bur t on' s 

mot i on.   We begi n our  anal ysi s,  however ,  wi t h a br i ef  

expl anat i on of  t he NGI  pl ea.  

A.  Ent r y of  and Tr i al  Upon an NGI  Pl ea 

 ¶42 Wi sconsi n St at .  § 971. 15 pr ovi des cr i mi nal  def endant s 

wi t h an af f i r mat i ve def ense of  not  gui l t y by r eason of  ment al  

di sease or  def ect .   Thi s i s known i n common par l ance as t he 

" i nsani t y"  def ense.   I t  r equi r es t hat  a def endant  est abl i sh t o a 

r easonabl e cer t ai nt y,  by t he gr eat er  wei ght  of  cr edi bl e 

evi dence,  t hat  t he def endant ,  as a r esul t  of  ment al  di sease or  

def ect ,  " l acked subst ant i al  capaci t y ei t her  t o appr eci at e t he 

wr ongf ul ness of  hi s .  .  .  conduct  or  conf or m hi s .  .  .  conduct  

t o t he r equi r ement s of  l aw. "   Wi s.  St at .  § 971. 15( 1) ,  ( 3) .   

 ¶43 A def endant  may ent er  a pl ea of  not  gui l t y by r eason 

of  ment al  di sease or  def ect  i n conj unct i on wi t h a pl ea of  not  

gui l t y.   Wi s.  St at .  § 971. 06( 1) ( d) .   I f  t he NGI  pl ea i s not  

j oi ned wi t h a pl ea of  not  gui l t y,  t he pl ea admi t s t hat  but  f or  

l ack of  ment al  capaci t y t he def endant  commi t t ed al l  t he 
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essent i al  el ement s of  t he of f enses char ged.   I d.   Then——when 

t her e i s a subst ant i ve basi s f or  f i ndi ng t he cr i mes char ged——t he 

cour t  wi l l  f i nd t he def endant  gui l t y of  t he el ement s of  t he 

cr i mes,  and t he NGI  pl ea wi l l  be l ef t  f or  t r i al .   See St at e v.  

Langenbach,  2001 WI  App 222,  ¶19,  247 Wi s.  2d 933,  634 

N. W. 2d 916 ( " [ A]  def endant  can onl y be f ound not  gui l t y by 

r eason of  ment al  di sease or  def ect  i f  he or  she f i r st  admi t s t o 

t he cr i mi nal  conduct  or  i s f ound gui l t y. " ) .    

¶44 Conver sel y,  i f  t he def endant  pl eads not  gui l t y i n 

conj unct i on wi t h an NGI  pl ea,  Wi s.  St at .  § 971. 165( 1)  pr ovi des 

f or  t he bi f ur cat i on of  t he gui l t  and ment al  r esponsi bi l i t y  

phases of  t r i al :  

( 1)  I f  a def endant  coupl es a pl ea of  not  gui l t y 
wi t h a pl ea of  not  gui l t y by r eason of  ment al  di sease 
or  def ect :   

( a)  Ther e shal l  be a separ at i on of  t he 
i ssues wi t h a sequent i al  or der  of  pr oof  i n a 
cont i nuous t r i al .   The pl ea of  not  gui l t y shal l  
be det er mi ned f i r st  and t he pl ea of  not  gui l t y by 
r eason of  ment al  di sease or  def ect  shal l  be 
det er mi ned second.   

( b)  I f  t he pl ea of  not  gui l t y i s t r i ed t o a 
j ur y,  t he j ur y shal l  be i nf or med of  t he 2 pl eas 
and t hat  a ver di ct  wi l l  be t aken upon t he pl ea of  
not  gui l t y bef or e t he i nt r oduct i on of  evi dence on 
t he pl ea of  not  gui l t y by r eason of  ment al  
di sease or  def ect .  No ver di ct  on t he f i r st  pl ea 
may be val i d or  r ecei ved unl ess agr eed t o by al l  
j ur or s.   

( c)  I f  bot h pl eas ar e t r i ed t o a j ur y,  t hat  
j ur y shal l  be t he same .  .  .  .  

Wi s.  St at .  § 971. 165( 1)  ( emphasi s added) .    
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¶45 The bi f ur cat ed t r i al  f or  det er mi ni ng gui l t  and ment al  

r esponsi bi l i t y  was f i r st  enunci at ed by t hi s cour t  i n St at e ex 

r el .  La Fol l et t e v.  Raski n,  34 Wi s.  2d 607,  150 N. W. 2d 318 

( 1967) .   I n Raski n,  t he cour t  addr essed whet her  t he i nsani t y 

def ense st at ut e at  t hat  t i me14 al l owed f or  bi f ur cat i on.   Raski n,  

34 Wi s.  2d at  614.   The Raski n cour t  hel d t hat  a def endant  was 

ent i t l ed t o a sequent i al  or der  of  pr oof  at  t r i al ——gui l t  f i r st  

and t hen t he i ssue of  cr i mi nal  r esponsi bi l i t y——" t o avoi d 

conf usi on and pr ej udi ce t o t he j ur y f r om i ncul pat or y st at ement s 

whi ch wer e not  gi ven or  i nt ended t o be used on t he i ssue of  

gui l t . " 15  I d.  at  614,  623;  see al so St at e v.  Mur dock,  2000 WI  

App 170,  ¶23,  238 Wi s.  2d 301,  617 N. W. 2d 175.    

                                                 
14 Wi sconsi n St at .  § 957. 11( 1)  ( 1967–68) ,  t he t hen- i nsani t y 

def ense st at ut e,  r ead as f ol l ows:  

( 1)  No pl ea t hat  t he def endant  i ndi ct ed or  
i nf or med agai nst  was i nsane or  f eebl e- mi nded at  t he 
t i me of  t he commi ssi on of  t he al l eged cr i me shal l  be 
r ecei ved unl ess i t  i s  i nt er posed at  t he t i me of  
ar r ai gnment  and ent r y of  a pl ea of  not  gui l t y unl ess 
t he cour t  f or  cause shown ot her wi se or der s.   When such 
pl ea i s i nt er posed t he speci al  i ssue t her eby made 
shal l  be t r i ed wi t h t he pl ea of  not  gui l t y;  and i f  t he 
j ur y f i nds t hat  t he def endant  was i nsane or  f eebl e-
mi nded or  t hat  t her e i s r easonabl e doubt  of  hi s sani t y 
or  ment al  r esponsi bi l i t y  at  t he t i me of  t he commi ssi on 
of  t he al l eged cr i me,  t hey shal l  f i nd t he def endant  
not  gui l t y because i nsane or  f eebl e- mi nded.  

15 Thi s cour t  r ei t er at ed t he pol i cy of  avoi di ng conf usi on 
and pr ej udi ce i n St at e v.  Leach,  124 Wi s.  2d 648,  370 N. W. 2d 240 
( 1985) :  

The i ssue of  not  gui l t y by r eason of  ment al  
di sease or  def ect  i s  t r i ed separ at el y f r om t he 
quest i on of  whet her  t he def endant  commi t t ed t he act s 
whi ch const i t ut e a cr i mi nal  of f ense.   The pr i nci pal  
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¶46 Wi sconsi n St at .  § 971. 175 ( 1969) 16 codi f i ed Raski n' s 

bi f ur cat ed t r i al  pr ocess.   See § 63,  ch.  255,  Laws of  1969.   I n 

1987 t he l egi s l at ur e r epl aced sect i on 971. 175 wi t h Wi s.  St at .  

§ 971. 165,  whi ch mai nt ai ned " t he basi c bi f ur cat ed t r i al  

pr ocedur e wi t h i t s sequent i al  or der  of  pr oof  as f i r st  

est abl i shed i n Raski n. "   Mur dock,  238 Wi s.  2d 301,  ¶23.   See 

al so 1987 Wi s.  Act  86.    

B.  Bur t on' s Cl ai m of  I nef f ect i ve Assi st ance of  Counsel  

¶47 The Si xt h and Four t eent h Amendment s t o t he Uni t ed 

St at es Const i t ut i on guar ant ee a cr i mi nal  def endant  t he r i ght  t o 

t he ef f ect i ve assi st ance of  counsel .   St at e v.  Bal l i et t e,  2011 

WI  79,  ¶21,  336 Wi s.  2d 358,  805 N. W. 2d 334 ( c i t i ng St r i ckl and 

v.  Washi ngt on,  466 U. S.  668,  686 ( 1984) ) .   A def endant ' s c l ai m 

                                                                                                                                                             
pur pose of  bi f ur cat i on i s t o wi t hhol d f r om t he j ur y,  
whi l e i t  debat es t he quest i on of  gui l t  or  i nnocence,  
evi dence whi ch i s not  l egal l y r el evant  t o t hat  
quest i on.   Thi s per mi t s t he def endant  t o f ul l y  
l i t i gat e t he i ssue of  ment al  r esponsi bi l i t y  wi t hout  
compr omi si ng hi s abi l i t y  t o cont est  t he i ssue of  
gui l t .   Bi f ur cat i on pr ot ect s bot h t he def endant  and 
t he st at e f r om havi ng t o conf r ont  evi dence whi ch i f  
i nt r oduced i n t he gui l t  phase,  coul d conf use t he j ur y 
or  appeal  t o i t s pr ej udi ce or  sympat hy.  

I d.  at  662 ( c i t at i ons omi t t ed) .    

16 Wi sconsi n St at .  § 971. 175 ( 1969)  r ead i n par t :  

When a def endant  coupl es a pl ea of  not  gui l t y 
wi t h a pl ea of  not  gui l t y by r eason of  ment al  di sease 
or  def ect ,  t her e shal l  be a separ at i on of  t he i ssues 
wi t h a sequent i al  or der  of  pr oof  bef or e t he same j ur y 
i n a cont i nuous t r i al .   The gui l t  i ssue shal l  be hear d 
f i r st  and t hen t he i ssue of  t he def endant ' s ment al  
r esponsi bi l i t y .  
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of  i nef f ect i ve assi st ance has t wo component s.   St r i ckl and,  466 

U. S.  at  687.   Fi r st ,  a " def endant  must  show t hat  counsel ' s 

per f or mance was def i c i ent . "   I d.   Second,  a def endant  must  show 

t hat  counsel ' s def i c i ent  per f or mance pr ej udi ced t he def ense.   

I d.    

 ¶48 A def endant  does not  show t he el ement  of  def i c i ent  

per f or mance " s i mpl y by demonst r at i ng t hat  hi s counsel  was 

i mper f ect  or  l ess t han i deal . "   Bal l i et t e,  336 Wi s.  2d 358,  ¶22.   

Rat her ,  " t he pr oper  st andar d f or  at t or ney per f or mance i s t hat  of  

r easonabl y ef f ect i ve assi st ance"  by a " r easonabl y compet ent  

at t or ney. "   St r i ckl and,  466 U. S.  at  687.   " The benchmar k f or  

j udgi ng any cl ai m of  i nef f ect i veness must  be whet her  counsel ' s  

conduct  so under mi ned t he pr oper  f unct i oni ng of  t he adver sar i al  

pr ocess t hat  t he t r i al  cannot  be r el i ed on as havi ng pr oduced a 

j ust  r esul t . "   I d.  at  686.   When a cour t  consi der s t hi s i ssue,  

" counsel  i s  st r ongl y pr esumed t o have r ender ed adequat e 

assi st ance"  t o t he def endant ,  i d.  at  690;  t hus,  " t he l aw af f or ds 

counsel  t he benef i t  of  t he doubt . "   Bal l i et t e,  336 Wi s.  2d 358,  

¶27.  

 ¶49 As a gener al  r ul e,  a def endant  who shows def i c i ent  

per f or mance of  counsel  cannot  pr esume pr ej udi ce.   St r i ckl and,  

466 U. S.  at  692–93. 17  I nst ead,  a def endant  must  af f i r mat i vel y  
                                                 

17 Ther e ar e some except i ons t o t he r ul e.   " Act ual  or  
const r uct i ve deni al  of  t he assi st ance of  counsel  al t oget her  i s  
l egal l y pr esumed t o r esul t  i n pr ej udi ce. "   St r i ckl and v.  
Washi ngt on,  466 U. S.  668,  692 ( 1984) .   I n addi t i on,  act ual  
conf l i c t  of  i nt er est  wi l l  r esul t  i n a " s i mi l ar ,  t hough mor e 
l i mi t ed,  pr esumpt i on of  pr ej udi ce. "   I d.   See al so Cuyl er  v.  
Sul l i van,  446 U. S.  335,  348,  350 ( 1980) .    
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pr ove pr ej udi ce by " show[ i ng]  t hat  par t i cul ar  er r or s of  counsel  

wer e unr easonabl e"  and t hat  t hose er r or s " had an adver se ef f ect  

on t he def ense. "   I d.  at  693.   Ther ef or e,  t he pr oper  t est  f or  

pr ej udi ce i n t he cont ext  of  i nef f ect i ve assi st ance of  counsel  i s 

whet her  " t her e i s a r easonabl e pr obabi l i t y  t hat ,  but  f or  

counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng 

woul d have been di f f er ent .   A r easonabl e pr obabi l i t y  i s  a 

pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he out come. "   

I d.  at  694;  Bal l i et t e,  336 Wi s.  2d 358,  ¶24.    

 ¶50 To est abl i sh pr ej udi ce i n t he cont ext  of  a 

post convi ct i on mot i on t o wi t hdr aw a gui l t y pl ea based upon 

i nef f ect i ve assi st ance of  counsel ,  t he def endant  must  al l ege 

t hat  " but  f or  t he counsel ' s er r or s,  he woul d not  have pl eaded 

gui l t y and woul d have i nsi st ed on goi ng t o t r i al . "   Bent l ey,  201 

Wi s.  2d at  312 ( quot i ng Hi l l  v .  Lockhar t ,  474 U. S.  52,  59 

( 1985) ) .    

 ¶51 I nef f ect i ve assi st ance of  t r i al  counsel  may be r ai sed 

i n a post convi ct i on mot i on under  Wi s.  St at .  § 974. 02.   The 

evi dent i ar y hear i ng eval uat i ng counsel ' s ef f ect i veness i s wi del y 

r ef er r ed t o as a Machner  hear i ng.   St at e v.  Machner ,  92 

Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  App.  1979) . 18   
                                                 

18 I n St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  
App.  1979) ,  t he cour t  of  appeal s expl or ed t he hear i ng t hat  
r esul t s " wher e a counsel ' s conduct  at  t r i al  i s  quest i oned. "   I d.  
at  804.   The t er m " Machner  hear i ng"  appear s t o have been 
ext ended t o i ncl ude al l  hear i ngs chal l engi ng t he ef f ect i veness 
of  t r i al  counsel  or  pr econvi ct i on counsel .   A Nel son/ Bent l ey 
hear i ng i s one subset  of  a Machner  hear i ng.   A Banger t  hear i ng,  
whi ch i nvol ves an al l eged def i c i ency on t he par t  of  a j udge,  i s 
not  a subset  of  a Machner  hear i ng.  
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¶52 Gener al l y,  a mot i on must  " [ s] t at e wi t h par t i cul ar i t y 

t he gr ounds f or  t he mot i on and t he or der  or  r el i ef  sought . "   

Wi s.  St at .  § 971. 30( 2) ( c) .   Thi s cour t  has devel oped 

par t i cul ar i zed s t andar ds f or  Nel son/ Bent l ey mot i ons t o secur e an 

evi dent i ar y hear i ng on a c l ai m of  i nef f ect i ve assi st ance of  

t r i al  counsel .    

 ¶53 I n Nel son,  t he cour t  r ej ect ed t he def endant ' s ar gument  

t hat  an evi dent i ar y hear i ng must  be hel d whenever  a def endant  

moves t o wi t hdr aw a pl ea of  gui l t y,  unl ess t he def endant ' s 

mot i on i s pat ent l y f r i vol ous.   Nel son,  54 Wi s.  2d at  495.   

I nst ead,  t he Nel son cour t  hel d:    

[ I ] f  a mot i on t o wi t hdr aw a gui l t y pl ea af t er  j udgment  
and sent ence al l eges f act s whi ch,  i f  t r ue,  woul d 
ent i t l e t he def endant  t o r el i ef ,  t he t r i al  cour t  must  
hol d an evi dent i ar y hear i ng.   However ,  [ 1]  i f  t he 
def endant  f ai l s  t o al l ege suf f i c i ent  f act s i n hi s 
mot i on t o r ai se a quest i on of  f act ,  or  [ 2]  pr esent s 
onl y concl usi onar y al l egat i ons,  or  [ 3]  i f  t he r ecor d 
concl usi vel y demonst r at es t hat  t he def endant  i s not  
ent i t l ed t o r el i ef ,  t he t r i al  cour t  may i n t he 
exer ci se of  i t s  l egal  di scr et i on deny t he mot i on 
wi t hout  a hear i ng.   I t  i s  i ncumbent  upon t he t r i al  
cour t  t o f or m i t s i ndependent  j udgment  af t er  a r evi ew 
of  t he r ecor d and pl eadi ngs and t o suppor t  i t s  
deci s i on by wr i t t en opi ni on.  

I d.  at  497–98 ( f oot not e omi t t ed) .  

¶54 I n Bent l ey,  a def endant  sought  t o wi t hdr aw hi s gui l t y 

pl eas on t he basi s of  i nef f ect i ve assi st ance of  counsel .   

Bent l ey,  201 Wi s.  2d at  307.   Bent l ey not ed t hat  a def endant  may 

wi t hdr aw a gui l t y pl ea af t er  sent enci ng " onl y upon a showi ng of  

' mani f est  i nj ust i ce'  by c l ear  and convi nci ng evi dence. "   I d.  at  

311 ( c i t i ng St at e v.  Rock,  92 Wi s.  2d 554,  558–59,  285 
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N. W. 2d 739 ( 1979) ) .   The " mani f est  i nj ust i ce"  r equi r ement  i s met  

i f  a def endant  i s deni ed t he ef f ect i ve assi st ance of  counsel .   

I d.  ( c i t at i ons omi t t ed) .   The Bent l ey cour t  r el i ed on Nel son f or  

t he cr i t er i a i n det er mi ni ng whet her  a hear i ng i s r equi r ed on a 

mot i on t o wi t hdr aw a gui l t y pl ea,  but  r est at ed t he Nel son 

hol di ng as a t wo- par t  t est :  

I f  t he mot i on on i t s f ace al l eges f act s whi ch woul d 
ent i t l e t he def endant  t o r el i ef ,  t he c i r cui t  cour t  has 
no di scr et i on and must  hol d an evi dent i ar y hear i ng.   
Whet her  a mot i on al l eges f act s  whi ch,  i f  t r ue,  woul d 
ent i t l e a def endant  t o r el i ef  i s  a quest i on of  l aw 
t hat  we r evi ew de novo.  

 However ,  i f  t he mot i on f ai l s t o al l ege suf f i c i ent  
f act s,  t he c i r cui t  cour t  has t he di scr et i on t o deny a 
post convi ct i on mot i on wi t hout  a hear i ng based on any 
one of  t he t hr ee f act or s enumer at ed i n Nel son.   When 
r evi ewi ng a c i r cui t  cour t ' s  di scr et i onar y act ,  t hi s 
cour t  uses t he def er ent i al  er r oneous exer ci se of  
di scr et i on st andar d.    

I d.  at  310–11 ( c i t at i ons omi t t ed. )   

 ¶55 The Bent l ey cour t  cont i nued:  

 Thi s cour t  has l ong hel d t hat  t he f act s 
suppor t i ng pl ea wi t hdr awal  must  be al l eged i n t he 
pet i t i on and t he def endant  cannot  r el y on concl usor y 
al l egat i ons,  hopi ng t o suppl ement  t hem at  a 
hear i ng .  .  .  .  

The nat ur e and speci f i c i t y of  t he r equi r ed suppor t i ng 
f act s wi l l  necessar i l y  di f f er  f r om case t o case.   
However ,  a def endant  shoul d pr ovi de f act s t hat  al l ow 
t he r evi ewi ng cour t  t o meani ngf ul l y assess hi s or  her  
c l ai m.    

I d.  at  313–14 ( c i t at i ons omi t t ed) .    

 ¶56 Howel l  c l ar i f i ed t he Bent l ey r est at ement  of  t he Nel son 

t est .   " The cor r ect  i nt er pr et at i on of  Nel son/ Bent l ey i s t hat  an 
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evi dent i ar y hear i ng i s not  mandat or y i f  t he r ecor d as a whol e 

concl usi vel y demonst r at es t hat  def endant  i s not  ent i t l ed t o 

r el i ef ,  even i f  t he mot i on al l eges suf f i c i ent  nonconcl usor y 

f act s. "   Howel l ,  301 Wi s.  2d 350,  ¶77 n. 51.  

 ¶57 St at e v.  Hampt on,  2004 WI  107,  274 Wi s.  2d 379,  683 

N. W. 2d 14,  and Al l en f l eshed out  t he r equi r ement  f or  suf f i c i ent  

f act s t hat  woul d al l ow a cour t  t o meani ngf ul l y assess a 

def endant ' s c l ai m i n a post convi ct i on mot i on.    

¶58 I n Hampt on,  we di scussed t he di f f er ence bet ween 

Banger t  c l ai ms of  a def ect i ve pl ea col l oquy and Nel son/ Bent l ey 

c l ai ms of  i nef f ect i ve assi st ance of  counsel .   Hampt on,  274 

Wi s.  2d 379,  ¶¶50–65.   Whi l e Banger t - t ype cl ai ms r equi r e a 

def endant  t o poi nt  t o a speci f i c  def i c i ency i n t he pl ea col l oquy 

and asser t  an unknowi ng,  uni nt el l i gent ,  and i nvol unt ar y pl ea 

because of  t hat  def i c i ency,  Nel son/ Bent l ey- t ype cl ai ms ar e 

di f f er ent  i n t hat  t hey asser t  a l egal  concl usi on.   I d. ,  ¶¶57–58.   

" [ Nel son/ Bent l ey- t ype]  l egal  concl usi ons cr y out  f or  suppor t i ng 

f act s,  and t hese suppor t i ng f act s must  be al l eged t o sat i sf y t he 

def endant ' s bur den f or  an evi dent i ar y hear i ng. "   I d. ,  ¶58.   

Hampt on cont i nued:  

[ T] he Bent l ey cour t  expl ai ned t hat  nor mal l y a 
def endant  i s ent i t l ed t o wi t hdr aw a gui l t y pl ea af t er  
sent enci ng onl y upon a showi ng of  " mani f est  i nj ust i ce 
by c l ear  and convi nci ng evi dence. "   When,  f or  exampl e,  
t he basi s f or  t hi s i nj ust i ce i s an al l egat i on t hat  
def endant  i nvol unt ar i l y  ent er ed a pl ea because of  t he 
i nef f ect i ve assi st ance of  counsel ,  hi s c l ai m r ai ses 
quest i ons about  bot h def i c i ent  per f or mance and 
pr ej udi ce.   To est abl i sh def i c i ent  per f or mance,  a 
def endant  must  necessar i l y  pr ovi de t he f act ual  basi s 
f or  t he cour t  t o make a l egal  det er mi nat i on.   To show 
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pr ej udi ce,  a def endant  must  do mor e t han mer el y  al l ege 
t hat  he woul d have pl eaded di f f er ent l y but  f or  t he 
al l eged def i c i ent  per f or mance.  He must  suppor t  t hat  
al l egat i on wi t h " obj ect i ve f act ual  asser t i ons. "    

I d. ,  ¶60 ( c i t at i ons omi t t ed) .    

¶59 Hampt on added t hat  " [ i ] n Bent l ey–t ype cases,  t he 

def endant  has t he bur den of  maki ng a pr i ma f ac i e case f or  an 

evi dent i ar y hear i ng .  .  .  .   The def endant  must  pr ove t he 

l i nkage bet ween hi s pl ea and t he pur por t ed def ect . "   I d. ,  ¶63.   

Ul t i mat el y,  " [ t ] he def endant ' s pr oof  must  add up t o mani f est  

i nj ust i ce. "   I d.    

¶60 The Al l en cour t  not ed t hat  " t he suf f i c i ency st andar d 

f or  post convi ct i on mot i ons r equi r es mor e f r om a def endant "  t han 

f or  pr et r i al  mot i ons wher e a def endant  has t he " oppor t uni t y t o 

devel op t he f act ual  r ecor d. "  Al l en,  274 Wi s.  2d 568,  ¶11 

( c i t at i ons omi t t ed) .   Thus,  t he Al l en cour t  of f er ed a pr act i cal  

bl uepr i nt  f or  speci f i c i t y i n post convi ct i on mot i ons,  

r ecommendi ng t hat :  

post convi ct i on mot i ons suf f i c i ent  t o meet  t he Bent l ey 
st andar d al l ege t he f i ve ' w' s '  and one ' h' ;  t hat  i s ,  
who,  what ,  wher e,  when,  why,  and how.   A mot i on t hat  
al l eges,  wi t hi n t he f our  cor ner s of  t he document  
i t sel f ,  .  .  .  mat er i al  f act ual  obj ect i v i t y .  .  .  wi l l  
necessar i l y  i ncl ude suf f i c i ent  mat er i al  f act s f or  
r evi ewi ng cour t s t o meani ngf ul l y assess a def endant ' s 
c l ai m.    

I d. ,  ¶23 ( f oot not e omi t t ed) .  

C.  Nel son/ Bent l ey St andar d Appl i ed t o Bur t on' s Mot i on 

¶61 Agai nst  t hi s backgr ound,  we t ur n t o t he al l egat i ons of  

i nef f ect i ve assi st ance of  counsel  i n Bur t on' s post convi ct i on 

mot i on.    
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 ¶62 Bur t on' s mot i on al l eged t hat  hi s t r i al  counsel  was 

i nef f ect i ve under  bot h pr ongs of  t he St r i ckl and t est .   Bur t on 

al l eged t hat  t r i al  counsel ' s per f or mance was def i c i ent  " s i nce i t  

was obvi ous f r om .  .  .  t he r ecor d of  t hi s mat t er ,  .  .  .  t hat  

counsel  f ai l ed t o pur sue"  an NGI  def ense and i nst ead counsel ed 

Bur t on t o ent er  pl eas of  gui l t y.   Bur t on' s mot i on al so c l ai med 

t hat  " t her e i s not hi ng i n t he r ecor d t o i ndi cat e t hat  def ense 

counsel  had ever  advi sed [ Bur t on]  of  t he possi bi l i t y  of  

ent er i ng .  .  .  a bi f ur cat ed pl ea. "   Bur t on' s mot i on al l eged 

pr ej udi ce t o t he def endant  i n t hat  i f  he had known of  t he 

possi bi l i t y  of  a bi f ur cat ed t r i al  on ment al  r esponsi bi l i t y ,  

" t her e i s a r easonabl e pr obabi l i t y  t hat  he woul d not  have pl ed 

gui l t y t o t he cr i mes. "    

 ¶63 We concl ude t hat  Bur t on' s mot i on was i nsuf f i c i ent  

because i t  di d not  adequat el y pl ead def i c i ent  per f or mance by 

Bur t on' s t r i al  counsel .   Bur t on' s mot i on poi nt ed t o t he r ecor d 

and suggest ed t hat  because t he r ecor d di d not  show t hat  counsel  

i nf or med Bur t on of  t he possi bi l i t y  of  a bi f ur cat ed t r i al ,  

Bur t on' s counsel  must  not  have i nf or med Bur t on of  t he 

possi bi l i t y  of  a bi f ur cat ed t r i al .   Thi s i s  a shaky i nf er ence at  

best ,  i nasmuch as v i r t ual l y al l  meet i ngs bet ween at t or neys and 

cl i ent s ar e not  " on t he r ecor d. "   Bur t on' s mot i on di d not  al l ege 

t hat  hi s counsel  never  i nf or med hi m t hat  he had t he opt i on t o 

pl ead gui l t y t o t he cr i mes and have a j ur y det er mi ne hi s ment al  

r esponsi bi l i t y .   We suspect  t hat  Bur t on' s at t or ney cr af t ed 

Bur t on' s mot i on t he way she di d t o push hi s ar gument s as f ar  as 

t he f act s al l owed.    



No.    2011AP450- CR 

 

30 
 

 ¶64 But  i t  i s  not  enough f or  t he post convi ct i on mot i on t o 

al l ege t hat  t he r ecor d does not  show t hat  Bur t on was t ol d about  

hi s opt i ons.   To obt ai n an evi dent i ar y hear i ng based on 

i nef f ect i ve assi st ance of  counsel ,  Bur t on was r equi r ed t o asser t  

t hat  hi s counsel  i n f act  f ai l ed t o t el l  hi m t hi s i nf or mat i on.   

He was al so r equi r ed t o asser t  t hat  t hi s f ai l ur e t o i nf or m hi m 

of  hi s pr er ogat i ves was so ser i ous an er r or  t hat  i t  f el l  bel ow 

t he st andar d of  r easonabl e per f or mance by r easonabl e counsel ,  

such t hat  counsel  was not  f unct i oni ng as counsel ,  as guar ant eed 

by t he Si xt h Amendment .   St r i ckl and,  466 U. S.  at  687.   Bur t on' s 

mot i on f ai l ed t o make t hi s el ement ar y al l egat i on of  def i c i ent  

per f or mance.   Bur t on' s mot i on i s  concl usor y and l acks suf f i c i ent  

mat er i al  f act s t o est abl i sh a f ai l ur e t o i nf or m.   The mot i on 

pr esent s a hypot hesi s,  not  an of f er  of  pr oof .    

 ¶65 The r ecor d i n t hi s case does not  r eveal  al l  t he 

i nf or mat i on t hat  t r i al  counsel  pr ovi ded t o Bur t on i n r egar d t o 

hi s pl ea opt i on,  nor  shoul d i t .   As t he St at e obser ved,  a 

cr i mi nal  r ecor d does not  cont ai n al l  t he i nf or mat i on t hat  t r i al  

counsel  pr ovi des t o a def endant .   At  a pl ea hear i ng,  a r ecor d i s 

made t o est abl i sh t hat  a def endant  ent er s hi s pl ea knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .   Tr i al  counsel  must  pr ovi de 

enough i nf or mat i on t o a def endant  t hat  any pl ea i s made wi t h a 

const i t ut i onal l y- r equi r ed degr ee of  under st andi ng and 

wi l l i ngness.   However ,  t he r ecor d i s not  l i kel y t o cont ai n a 

det ai l ed r eci t at i on of  al l  i nf or mat i on t hat  t r i al  counsel  

pr ovi ded t o t he def endant  t hr oughout  counsel ' s r epr esent at i on.    
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 ¶66 Her e,  t he pl ea hear i ng t r anscr i pt  r eveal s t hat  

Bur t on' s counsel   communi cat ed wi t h hi m about  " N. G. I .  i ssues, "  

r et ai ned exper t s who wer e r eady t o t est i f y shoul d Bur t on go t o 

t r i al  on an NGI  pl ea,  t al ked t o Bur t on about  " [ hi s]  var i ous 

opt i ons i n t hi s case, "  and " speci f i cal l y t al ked about  [ hi s]  

r i ght  t o r ai se t hat  par t i cul ar  def ense of  ment al  di sease or  

def ect . "   These st at ement s i n t he r ecor d per mi t  i nf er ences about  

t he i nf or mat i on pr ovi ded t o Bur t on t hat  ar e ver y di f f er ent  f r om 

t he i nf er ences t hat  Bur t on' s mot i on ur ges t he cour t  t o dr aw.  

 ¶67 A compl et e r ecor d was made of  Bur t on' s deci s i on t o 

f or go an NGI  def ense and ent er  a pl ea of  gui l t y.   Bur t on cannot  

now al l ege a pur por t ed gap i n t he r ecor d as j ust i f i cat i on t o 

t ur n a r equest ed evi dent i ar y hear i ng i nt o a f i shi ng expedi t i on.   

Ei t her  Bur t on' s t wo counsel  t ol d hi m about  t he possi bi l i t y  of  a 

bi f ur cat ed t r i al  on ment al  r esponsi bi l i t y  or  t hey di d not .   I f  

t r i al  counsel  di d not  t el l  hi m,  Bur t on shoul d have al l eged t hi s 

f ai l ur e on t he basi s of  hi s per sonal  knowl edge.   I n t he absence 

of  such an al l egat i on,  t her e i s an i nsuf f i c i ent  f act ual  basi s 

f or  i nvest i gat i ng def i c i ent  per f or mance of  counsel  i n an 

evi dent i ar y hear i ng. 19   

¶68 Even i f  we wer e t o concl ude t hat  Bur t on' s al l egat i on 

of  def i c i ent  per f or mance was suf f i c i ent ,  Bur t on was st i l l  

r equi r ed t o al l ege suf f i c i ent  f act s t o show t hat  t he def i c i ent  

                                                 
19 Mor eover ,  Bur t on' s mot i on di d not  al l ege t hat  he di d not  

know t hat  he coul d have a bi f ur cat ed t r i al  on ment al  
r esponsi bi l i t y ,  anot her  c l ai m necessar y t o suf f i c i ent l y al l ege 
def i c i ent  per f or mance of  counsel .  
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per f or mance pr ej udi ced hi s def ense.   Bur t on' s mot i on f ai l s i n 

t hi s r egar d,  t oo,  because i t  does not  asser t  how t he opt i on of  

bi f ur cat i on on ment al  r esponsi bi l i t y  woul d have caused hi m t o 

decl i ne t he pl ea bar gai n and pr oceed t o t r i al .    

 ¶69 Bur t on' s mot i on al l eged t hat  had he known about  t he 

opt i on of  bi f ur cat i on on ment al  r esponsi bi l i t y ,  " t her e i s a 

r easonabl e pr obabi l i t y  t hat  he woul d not  have pl ed gui l t y t o t he 

cr i mes. "   Thi s i s specul at i on,  not  asser t i on.   The St at e' s 

pr of f er ed sent enci ng r ecommendat i on was not  especi al l y gener ous 

but  t he char ges wer e so ser i ous t hat  t he St at e coul d have ar gued 

f or  much mor e t i me.   Had Bur t on not  accept ed t he pl ea agr eement ,  

he woul d l i kel y have pl ed gui l t y t o t he char ged cr i mes——wi t h no 

sent ence r ecommendat i on——and t aken hi s chances wi t h a j ur y on 

t he i ssue of  ment al  r esponsi bi l i t y .    

 ¶70 Bur t on' s mot i on asser t ed t hat  he coul d have pr esent ed 

t he r epor t  of  hi s r et ai ned exper t ,  Dr .  Lyt t on,  and her  

assessment  of  hi s ment al  heal t h at  t he ment al  r esponsi bi l i t y  

phase of  a bi f ur cat ed t r i al .   Essent i al l y ,  Bur t on cont ended t hat  

had he known of  t he opt i on t o a bi f ur cat ed t r i al  on ment al  

r esponsi bi l i t y ,  he coul d have pr esent ed t hi s ment al  i l l ness 

evi dence t o t he j ur y and t he l ack of  oppor t uni t y t o do so 

const i t ut ed pr ej udi ce t o hi s def ense.   On t he ot her  hand,  t he 

St at e woul d have pr esent ed cont r ar y evi dence f r om Dr .  Smai l  and 

Dr .  Luchet t a,  t he compet ency eval uat or .   The j ur y woul d have had 

t o f i nd Dr .  Lyt t on' s opi ni on mor e per suasi ve t han t he ot her  

exper t s.   Bur t on woul d have had t o convi nce a j ur y " t o a 

r easonabl e cer t ai nt y by t he gr eat er  wei ght  of  t he cr edi bl e 
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evi dence"  t hat ,  at  t he t i me he admi t t edl y at t empt ed t o k i l l  t wo 

pol i ce of f i cer s,  hi s conduct  was t he r esul t  of  ment al  di sease or  

def ect .   Wi s.  St at .  § 971. 15( 3) .    

 ¶71 We concl ude t hat  Bur t on f ai l ed t o al l ege suf f i c i ent  

mat er i al  f act s t o suppor t  a c l ai m of  i nef f ect i ve assi st ance of  

counsel ,  and t he ci r cui t  cour t  di d not  er r  i n denyi ng Bur t on' s 

mot i on wi t hout  an evi dent i ar y hear i ng.  

D.  Bur t on' s Cl ai m of  a Banger t  Vi ol at i on 

¶72 Bur t on' s mot i on al so al l eged a Banger t  v i ol at i on.   

Bur t on al l eges t hat  he had a r i ght  t o pl ead gui l t y t o t he cr i mes 

and t o have a j ur y det er mi ne whet her  he suf f er ed f r om ment al  

di sease or  def ect .   Bur t on cont ends t hat  t he c i r cui t  cour t  

f ai l ed t o advi se hi m of  t hi s  r i ght  dur i ng t he pl ea col l oquy,  and 

consequent l y hi s pl eas wer e not  knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   Bur t on cont ends,  i n essence,  t hat  t he pl ea col l oquy 

out l i ned i n Br own20 must  be subst ant i al l y  modi f i ed whenever  a 

def endant  cont empl at es wi t hdr awal  of  an NGI  pl ea.  

                                                 
20 To ensur e a knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea,  a 

cour t  must ,  at  a pl ea hear i ng and on t he r ecor d,  addr ess t he 
def endant  per sonal l y and:  

( 1)  Det er mi ne t he ext ent  of  t he def endant ' s educat i on and 
gener al  compr ehensi on so as t o assess t he def endant ' s capaci t y 
t o under st and t he i ssues at  t he hear i ng;  

( 2)  Ascer t ai n whet her  any pr omi ses,  agr eement s,  or  t hr eat s 
wer e made i n connect i on wi t h t he def endant ' s ant i c i pat ed pl ea,  
hi s appear ance at  t he hear i ng,  or  any deci s i on t o f or go an 
at t or ney;  

( 3)  Al er t  t he def endant  t o t he possi bi l i t y  t hat  an 
at t or ney may di scover  def enses or  mi t i gat i ng c i r cumst ances t hat  
woul d not  be appar ent  t o a l ayman such as t he def endant ;  
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¶73 The dut i es of  t he cour t  est abl i shed i n Wi s.  St at .  

§ 971. 08 and i n Banger t  and i t s pr ogeny ar e desi gned t o ensur e 

t hat  a def endant ' s gui l t y or  no cont est  pl ea i s knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  ent er ed.   Br own,  293 Wi s.  2d 594,  

¶23;  Hampt on,  274 Wi s.  2d 379,  ¶21.   " When a def endant  pl eads 

gui l t y or  no cont est ,  he or  she wai ves sever al  const i t ut i onal  

r i ght s,  i ncl udi ng t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  t he 

                                                                                                                                                             
( 4)  Ensur e t he def endant  under st ands t hat  i f  he i s  

i ndi gent  and cannot  af f or d an at t or ney,  an at t or ney wi l l  be 
pr ovi ded at  no expense t o hi m;  

( 5)  Est abl i sh t he def endant ' s under st andi ng of  t he nat ur e 
of  t he cr i me wi t h whi ch he i s char ged and t he r ange of  
puni shment s t o whi ch he i s subj ect i ng hi msel f  by ent er i ng a 
pl ea;  

( 6)  Ascer t ai n per sonal l y whet her  a f act ual  basi s exi st s t o 
suppor t  t he pl ea;  

( 7)  I nf or m t he def endant  of  t he const i t ut i onal  r i ght s he 
wai ves by ent er i ng a pl ea and ver i f y t hat  t he def endant  
under st ands he i s gi v i ng up t hese r i ght s;  

( 8)  Est abl i sh per sonal l y t hat  t he def endant  under st ands 
t hat  t he cour t  i s  not  bound by t he t er ms of  any pl ea agr eement ,  
i ncl udi ng r ecommendat i ons f r om t he di st r i ct  at t or ney,  i n ever y 
case wher e t her e has been a pl ea agr eement ;  

( 9)  Not i f y t he def endant  of  t he di r ect  consequences of  hi s 
pl ea;  and 

( 10)  Advi se t he def endant  t hat  " I f  you ar e not  a c i t i zen of  
t he Uni t ed St at es of  Amer i ca,  you ar e advi sed t hat  a pl ea of  
gui l t y or  no cont est  f or  t he of f ense [ or  of f enses]  wi t h whi ch 
you ar e char ged may r esul t  i n depor t at i on,  t he excl usi on f r om 
admi ssi on t o t hi s count r y or  t he deni al  of  nat ur al i zat i on,  under  
f eder al  l aw, "  as pr ovi ded i n Wi s.  St at .  § 971. 08( 1) ( c) .  

St at e v.  Br own,  2006 WI  100,  ¶35,  293 Wi s.  2d 594,  716 
N. W. 2d 906 ( f oot not es omi t t ed) .  
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r i ght  t o a t r i al  by j ur y,  and t he r i ght  t o conf r ont  one' s 

accuser s. "   Hampt on,  274 Wi s.  2d 379,  ¶22 ( c i t i ng Boyki n v.  

Al abama,  395 U. S.  238,  243 ( 1969) ) .   Wai vi ng const i t ut i onal  

r i ght s must  be knowi ng,  i nt el l i gent ,  and vol unt ar y act s " done 

wi t h suf f i c i ent  awar eness of  t he r el evant  c i r cumst ances and 

l i kel y consequences. "   Br ady v.  Uni t ed St at es, 397 U. S.  742,  748 

( 1970)  ( f oot not e omi t t ed) .   Thus,  bef or e a cour t  accept s a pl ea 

of  gui l t y or  no cont est ,  i t  must  " [ a] ddr ess t he def endant  

per sonal l y and det er mi ne t hat  t he pl ea i s made vol unt ar i l y  wi t h 

under st andi ng of  t he nat ur e of  t he char ge and t he pot ent i al  

puni shment  i f  convi ct ed. "   Wi s.  St at .  § 971. 08( 1) ( a) .    

¶74 I f  a c i r cui t  cour t  f ai l s  t o f ul f i l l  one of  t hese 

dut i es at  t he pl ea hear i ng,  and t he def endant  " di d not  

under st and an aspect  of  t he pl ea because of  t he omi ssi on, "  t he 

def endant  may move t o wi t hdr aw hi s pl ea,  al l egi ng a Banger t  

v i ol at i on.   Br own,  293 Wi s.  2d 594,  ¶36.    

¶75 The pr ocedur e f or  f i l i ng a Banger t  mot i on has been 

expl ai ned as f ol l ows:  

The def endant  must  f i l e a post convi ct i on mot i on under  
Wi s.  St at .  § 809. 30 or  ot her  appr opr i at e st at ut e.   The 
mot i on must  ( 1)  make a pr i ma f aci e showi ng of  a 
v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t -
mandat ed dut i es by poi nt i ng t o passages or  gaps i n t he 
pl ea hear i ng t r anscr i pt ;  and ( 2)  al l ege t hat  t he 
def endant  di d not  know or  under st and t he i nf or mat i on 
t hat  shoul d have been pr ovi ded at  t he pl ea hear i ng.   

I d. ,  ¶39 ( c i t i ng Banger t ,  131 Wi s.  2d at  274)  ( emphasi s added) .    

 ¶76 I n Br own,  t he def endant ' s mot i on st at ed t hat  t he 

r ecor d f ai l ed t o demonst r at e t hat  he act ual l y  under st ood t he 
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el ement s of  t he cr i mes t o whi ch he pl ed gui l t y.   Br own' s mot i on 

di d not  make a di r ect  al l egat i on.   I d. ,  ¶61.   Consequent l y,  t hi s 

cour t  was concer ned wi t h t he l ack of  a di r ect  al l egat i on t hat  

t he def endant  di d not  know or  under st and some aspect  of  hi s 

pl ea.   I d. ,  ¶62.   We expl ai ned:  

[ I ] f  t he def endant  i s unwi l l i ng or  unabl e t o asser t  a 
l ack of  under st andi ng about  some aspect  of  t he pl ea 
pr ocess,  t her e i s no poi nt  i n hol di ng a 
hear i ng.  .  .  .   I n t he absence of  a c l ai m by t he 
def endant  t hat  he l acked under st andi ng wi t h r egar d t o 
t he pl ea,  any shor t comi ng i n t he pl ea col l oquy i s 
har ml ess.    

I d. ,  ¶63.    

¶77 The Br own cour t  caut i oned t hat  i n t he or di nar y case,  

def ense counsel  shoul d pl ead wi t h par t i cul ar i t y a def endant ' s  

l ack of  under st andi ng.   I d. ,  ¶67.   

 ¶78 Onl y i f  " t he mot i on est abl i shes a pr i ma f aci e 

v i ol at i on of  Wi s.  St at .  § 971. 08 or  ot her  cour t - mandat ed dut i es 

and makes t he r equi s i t e al l egat i ons"  must  t he cour t  hol d an 

evi dent i ar y Banger t  hear i ng.   I d. ,  ¶40.   Thus,  t he i ni t i al  

bur den r est s wi t h t he def endant  t o show a def ect i ve pl ea 

col l oquy and al l ege t hat  he di d not  know or  under st and 

i nf or mat i on t hat  shoul d have been pr ovi ded dur i ng t he pl ea 

col l oquy.   Hampt on,  274 Wi s.  2d 379,  ¶46.  

 ¶79 I n t hi s case,  Bur t on' s mot i on was i nsuf f i c i ent  t o 

r equi r e an evi dent i ar y hear i ng.   Bur t on' s mot i on di d not  al l ege 

t hat  at  t he t i me hi s pl eas wer e ent er ed,  he di d not  know or  

under st and t hat  he had t he opt i on of  a bi f ur cat ed t r i al  on t he 

i ssue of  ment al  r esponsi bi l i t y  af t er  pl eadi ng gui l t y t o t he 



No.    2011AP450- CR 

 

37 
 

cr i mes.   Rat her ,  Bur t on asser t ed i n hi s mot i on t hat  t her e was 

not hi ng i n t he r ecor d t hat  i ndi cat ed he was ever  made awar e of  

hi s " r i ght "  t o a bi f ur cat ed t r i al  on ment al  r esponsi bi l i t y ;  

t hus,  hi s pl ea was not  knowi ng,  i nt el l i gent ,  and vol unt ar y.   

Bur t on f ai l ed t o pl ead wi t h par t i cul ar i t y t hat  he ent er ed hi s 

pl ea unknowi ngl y,  uni nt el l i gent l y,  and i nvol unt ar i l y  because he 

di d not  under st and hi s pr ocedur al  r i ght s.    

 ¶80 Mor e i mpor t ant ,  Bur t on' s mot i on f ai l ed t o i dent i f y a 

r eal  def i c i ency i n t he pl ea col l oquy.   Nei t her  Wi s.  St at .  

§ 971. 08,  nor  t he pr ocedur es mandat ed by Banger t  and i t s 

pr ogeny,  r equi r e a cour t  t o i nf or m a def endant  dur i ng a pl ea 

col l oquy t hat  he may pl ead gui l t y t o a cr i me and st i l l  have a 

j ur y t r i al  on t he i ssue of  ment al  r esponsi bi l i t y .   Because t he 

t r i al  cour t  was not  r equi r ed t o i nf or m Bur t on of  t hi s opt i on,  

t her e was no def i c i ency i n t he pl ea col l oquy.    

 ¶81 The i ssue of  whet her  a c i r cui t  cour t  must  engage t he 

def endant  i n a per sonal  col l oquy on t he opt i on of  a bi f ur cat ed 

t r i al  on ment al  r esponsi bi l i t y  was car ef ul l y anal yzed i n St at e 

v.  Fr anci s,  2005 WI  App 161,  285 Wi s.  2d 451,  701 N. W. 2d 632.   

I n Fr anci s,  a def endant  i ni t i al l y  pl ed not  gui l t y t o sever al  

cr i mi nal  char ges and concur r ent l y ent er ed an NGI  pl ea.   I d. ,  ¶6.   

Af t er  a ment al  heal t h exami nat i on concl uded t hat  t he def endant ' s  

psychopat hol ogy woul d not  suppor t  an NGI  pl ea,  t he St at e of f er ed 

t he def endant  a pl ea bar gai n t hat  she accept ed.   I d. ,  ¶¶8–11.   

Pur suant  t o t he pl ea agr eement ,  t he def endant  wi t hdr ew her  not  

gui l t y and NGI  pl eas and t hen pl ed gui l t y and no cont est  t o 

sever al  char ges.   I d. ,  ¶11.   I n her  post convi ct i on mot i on,  t he 
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def endant  al l eged,  i nt er  al i a,  t hat  " t he c i r cui t  cour t  er r ed 

when i t  accept ed her  pl eas of  gui l t y and no cont est  wi t hout  

ascer t ai ni ng vi a a per sonal  col l oquy t hat  [ t he def endant ]  

i nt ended t o abandon her  ear l i er  NGI  pl ea. "   I d. ,  ¶12.   The 

ci r cui t  cour t  deni ed t he mot i on i n al l  r espect s.   I d. ,  ¶13.    

 ¶82 On r evi ew,  t he cour t  of  appeal s  concl uded t hat  c i r cui t  

cour t s " engage i n per sonal  col l oqui es i n or der  t o pr ot ect  

def endant s agai nst  v i ol at i ons of  t hei r  f undament al  

const i t ut i onal  r i ght s. "   I d. ,  ¶1.   Because nei t her  t he f eder al  

const i t ut i on nor  t he Wi sconsi n Const i t ut i on conf er s a r i ght  t o 

an i nsani t y def ense,  a cour t  has no obl i gat i on t o per sonal l y 

addr ess a def endant  i n r egar d t o t he wi t hdr awal  of  an NGI  pl ea. 21  

I d.    
                                                 

21 The Uni t ed St at es Supr eme Cour t  has never  hel d t hat  a 
def endant  has a const i t ut i onal  r i ght  t o pr esent  an af f i r mat i ve 
i nsani t y def ense.   See,  e. g. ,  Medi na v.  Cal i f or ni a,  505 U. S.  
437,  449 ( 1992)  ( c i t i ng Powel l  v.  Texas,  392 U. S.  514,  536- 37 
( 1968)  ( " [ W] e have not  sai d t hat  t he Const i t ut i on r equi r es t he 
St at es t o r ecogni ze t he i nsani t y  def ense. " ) ;  see al so 22 C. J. S.  
Cr i mi nal  Law § 501 ( 2013)  ( " Ther e i s no i ndependent  
const i t ut i onal  r i ght  t o pl ead i nsani t y as a def ense t o cr i mi nal  
char ges. " )  ( f oot not e omi t t ed) .  

Sever al  st at e cour t s al so have concl uded t her e i s no 
f eder al  const i t ut i onal  r i ght  t o an i nsani t y def ense.   See,  e. g. ,  
St at e v.  Bet hel ,  66 P. 3d 840,  851 ( Kan.  2003) ,  cer t .  deni ed 540 
U. S.  1006 ( 2003) ;  St at e v.  Her r er a,  895 P. 2d 359,  366 ( Ut ah 
1995) ;  St at e v.  Sear cy,  798 P. 2d 914,  919 ( I daho 1990)  ( not i ng 
t hat  nei t her  t he f eder al  const i t ut i on nor  t he st at e const i t ut i on 
cont ai ns any l anguage set t i ng f or t h any r i ght  t o an i nsani t y 
pl ea) ;  St at e v.  Kor el l ,  690 P. 2d 992,  999 ( Mont .  1984)  ( " The 
Uni t ed St at es Supr eme Cour t  has never  hel d t hat  t her e i s a 
const i t ut i onal  r i ght  t o pl ead an i nsani t y def ense. " ) .   See al so 
Par ki n v.  St at e,  238 So.  2d 817,  822 ( Fl a.  1970) .   I daho,  
Kansas,  Mont ana,  and Ut ah have vi r t ual l y abol i shed t he i nsani t y 
def ense.   St at e v.  Del l i ng,  267 P. 3d 709,  711 n. 1 ( I daho 2011) .  
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 ¶83 The Fr anci s cour t  di d,  however ,  of f er  t hi s suggest i on:  

Whi l e we hol d t hat  a per sonal  col l oquy i s not  
r equi r ed t o wi t hdr aw an NGI  pl ea,  we bel i eve i t  i s  
nonet hel ess advi sabl e f or  t r i al  cour t s t o engage i n 
per sonal  col l oquy f or  at  l east  t wo r easons:  Fi r st ,  i t  
hel ps sat i sf y t he cour t  t hat  t he def endant  i s awar e 
and al er t  as t o what  i s goi ng on.   Second,  t he r ecor d 
i s pr ot ect ed f r om l at er  i nef f ect i ve assi st ance of  
counsel  c l ai ms wher e a convi ct ed def endant  mi ght  
asser t  t hat  counsel  never  di scussed t he NGI  
wi t hdr awal .  

I d. ,  ¶27 n. 5.  

 ¶84 We agr ee.   We bel i eve i t  i s  t he bet t er  pr act i ce f or  

cour t s t o engage t he def endant  i n a per sonal  col l oquy on hi s or  

her  wi t hdr awal  of  an NGI  pl ea.   I t  i s  al so advi sabl e f or  bot h 

def ense counsel  and t he St at e t o hel p t he cour t  make a r ecor d of  

t he def endant ' s  NGI  pl ea wi t hdr awal  and hi s knowi ng,  

i nt el l i gent ,  and vol unt ar y pl ea of  gui l t y or  no cont est . 22 

¶85 I n t hi s case,  t he cour t ,  def ense counsel ,  and t he 

pr osecut or  wer e ver y di l i gent  and pr of essi onal  at  t he pl ea 

hear i ng.   Al l  of  t hem wor ked t oget her  t o ensur e a compl et e 

                                                 
22 One cr i mi nal  pr act i ce manual  suggest s:  

The wi t hdr awal  of  an NGI  pl ea shoul d be cl ear l y  
not ed on t he r ecor d.   The cour t  shoul d quest i on t he 
def endant  t o ensur e t hat  t he def endant  agr ees wi t h t he 
deci s i on t o wi t hdr aw t he i nsani t y def ense and t hat  t he 
deci s i on was based upon t he advi ce of  counsel .   A 
car ef ul  r ecor d of  t he pl ea' s wi t hdr awal  wi l l  el i mi nat e 
or  mi ni mi ze l at er  t i me- consumi ng hear i ngs on 
i nef f ect i ve assi st ance of  counsel  or  t he asser t i on 
t hat  t he pl ea was wi t hdr awn wi t hout  t he def endant ' s 
per mi ssi on.  

Chr i st i ne M.  Wi seman & Mi chael  Tobi n,  9 Wi s.  Pr act i ce:  Cr i mi nal  
Pr act i ce and Pr ocedur e § 17: 33,  at  534–35 ( 2d ed.  2008) .  
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r ecor d of  Bur t on' s knowi ng,  i nt el l i gent ,  and vol unt ar y ent r y of  

a gui l t y pl ea and wi t hdr awal  of  an NGI  pl ea.   The cour t  engaged 

i n a per sonal  col l oquy wi t h Bur t on on whet her  he was maki ng hi s 

pl ea vol unt ar i l y ,  whet her  he under st ood t hat  he was wai vi ng 

cer t ai n f undament al  r i ght s,  and whet her  he was f r eel y gi v i ng up 

hi s r i ght  t o pur sue an NGI  def ense.   Def ense counsel  went  on 

r ecor d t o est abl i sh t hat  an exper t  had been r et ai ned who woul d 

suppor t  an NGI  pl ea,  but  t hat  Bur t on was accept i ng 

r esponsi bi l i t y  and pl eadi ng gui l t y.   The pr osecut or  al so want ed 

t he r ecor d t o r ef l ect  t hat ,  despi t e havi ng r et ai ned an exper t  on 

ment al  heal t h and t wo compet ent  def ense at t or neys,  Bur t on was 

choosi ng t o f or go an NGI  def ense and accept  r esponsi bi l i t y ,  a 

f act  t hat  Bur t on conf i r med on t he r ecor d.    

 ¶86 Al t hough t he pl ea col l oquy was sound,  we t ake t hi s 

oppor t uni t y t o emphasi ze t he i mpor t ant  i ssue of  ment al  i l l ness 

i n our  st at e cor r ect i onal  syst em.   As of  June 2008,  31 per cent  

of  al l  i nmat es i ncar cer at ed i n adul t  cor r ect i onal  f aci l i t i es i n 

Wi sconsi n wer e i dent i f i ed as ment al l y i l l .   I nmat e Ment al  Heal t h 

Car e,  Repor t  09- 4,  at  25,  Legi s l at i ve Audi t  Bur eau,  Madi son,  

Wi s.   Dur i ng t he per i od f r om June 2006 t o June 2008,  t he number  

of  ment al l y i l l  i nmat es i ncr eased f r om 6, 084 t o 6, 957,  or  14. 3 

per cent .   I d.  at  24.   Whi l e some ment al l y i l l  i nmat es ar e housed 

i n speci al i zed f aci l i t i es,  many ar e housed wi t h ot her  i nmat es.   

I d.  at  33.   Tr ai ned st af f  who pr ovi de t her apy t o ment al l y i l l  

i nmat es and t he r esour ces f or  hel pi ng t hem ar e l i mi t ed;  hence,  

t r oubl ed i ndi v i dual s may not  al ways get  t he ment al  heal t h 

t r eat ment  t hey need.   See i d.  at  37–38.   Whi l e t hi s sober i ng 
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i nf or mat i on does not  change our  anal ysi s or  concl usi on,  i t  

under scor es t he bet t er  pr act i ce of  cour t s engagi ng i n per sonal  

col l oqui es wi t h def endant s about  t he wi t hdr awal  of  NGI  pl eas. 23   

 ¶87 Because Bur t on di d not  speci f i cal l y pl ead t o hi s l ack 

of  knowl edge or  under st andi ng at  t he pl ea col l oquy,  and because 

t her e was no def i c i ency i n t he pl ea col l oquy,  we concl ude t hat  

t he c i r cui t  cour t  pr oper l y r ej ect ed Bur t on' s Banger t  mot i on 

wi t hout  an evi dent i ar y hear i ng.  

V.  CONCLUSI ON 

¶88 We concl ude,  f i r st ,  t hat  Bur t on' s Nel son/ Bent l ey 

mot i on was i nsuf f i c i ent .   The mot i on asser t ed t hat  Bur t on' s t wo 

t r i al  counsel  wer e i nef f ect i ve i n not  pur sui ng an NGI  or  

" i nsani t y"  def ense.   The mot i on c l ai med t hat  Bur t on' s expl i c i t  

wi t hdr awal  of  t hat  def ense as par t  of  a pl ea agr eement  must  have 

been based upon a f ai l ur e by t r i al  counsel  t o i nf or m Bur t on t hat  

he had t he opt i on of  pl eadi ng gui l t y t o t he cr i mes but  al so not  

gui l t y by r eason of  ment al  di sease or  def ect .   Si gni f i cant l y,  

Bur t on' s mot i on never  al l eged t hat  hi s t r i al  counsel  f ai l ed t o 

i nf or m Bur t on of  t hi s opt i on.   I nst ead,  i t  mer el y poi nt ed t o t he 

                                                 
23 See gener al l y Repor t  of  t he Chi ef  Just i ce' s Task For ce on 

Cr i mi nal  Just i ce and Ment al  Heal t h ( Sept .  2010) .   The Task 
For ce' s mi ssi on was " t o devel op model s of  r esear ch- based,  cost -
ef f ect i ve i nt er vent i on pr ocesses t hat  can be i mpl ement ed t o 
i mpr ove r esponses of  t he cr i mi nal  j ust i ce syst em t o per sons wi t h 
ment al  i l l ness. "   I d.  at  1.   The Task For ce' s r epor t  hi ghl i ght s 
cur r ent  i ni t i at i ves acr oss t he st at e t hat  bot h " i mpr ove publ i c  
saf et y and t he pl i ght  of  per sons wi t h ment al  i l l nesses who come 
i nt o cont act  wi t h t he cr i mi nal  j ust i ce syst em. "   I d.  at  5.   The 
r epor t  al so i nvent or i es gaps i n t he cr i mi nal  j ust i ce and ment al  
heal t h syst ems,  and suggest s pr ogr ams and pr ocedur es t o 
i nst i t ut e st at ewi de.   I d.   
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absence of  evi dence i n t he r ecor d t hat  i ndi cat ed t hat  counsel  

had expl ai ned t hi s opt i on t o Bur t on.   The absence of  r ecor d 

evi dence i n t hi s s i t uat i on i s not  enough.   A def endant  must  

af f i r mat i vel y pl ead f act s t hat ,  i f  t r ue,  woul d const i t ut e 

def i c i ent  per f or mance of  counsel .   Mor eover ,  even i f  def i c i ent  

per f or mance had been pr oper l y pl ed,  Bur t on' s mot i on di d not  

af f i r mat i vel y asser t  t hat  i f  t r i al  counsel  had i nf or med hi m of  

t he opt i on of  a t r i al  f ocused sol el y upon ment al  r esponsi bi l i t y ,  

he woul d have chosen t hat  opt i on and why he woul d have chosen 

i t .  

¶89 The suf f i c i ency of  a Nel son/ Bent l ey mot i on i s cr i t i cal  

because t he def endant  has t he bur den of  pr oof  i n a 

Nel son/ Bent l ey hear i ng.   A Nel son/ Bent l ey hear i ng i s an 

evi dent i ar y hear i ng i n whi ch a def endant  i s per mi t t ed t o pr ove a 

c l ai m t hat  hi s at t or ney was const i t ut i onal l y i nef f ect i ve;  i t  i s  

not  a f i shi ng expedi t i on t o t r y t o di scover  er r or .  

¶90 We concl ude,  second,  t hat  Bur t on' s c l ai m of  a Banger t  

v i ol at i on al so was i nsuf f i c i ent .   Bur t on f ai l ed t o st at e t hat ,  

due t o a def ect  i n t he pl ea col l oquy,  he di d not  ent er  hi s pl eas 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   Because Bur t on di d 

not  al l ege hi s l ack of  per sonal  under st andi ng about  some aspect  

of  t he pl ea pr ocess,  no evi dent i ar y hear i ng was necessar y.   I n 

any event ,  we do not  f i nd any def ect  i n t he pl ea col l oquy.   The 

ci r cui t  cour t  pr oper l y i nqui r ed as t o whet her  Bur t on was 

ent er i ng hi s gui l t y pl eas knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y .   The ci r cui t  cour t ' s  i nqui r y not  onl y f ol l owed 

st andar d pr ocedur e,  but  al so asked whet her  Bur t on was knowi ngl y,  
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i nt el l i gent l y,  and vol unt ar i l y  wi t hdr awi ng hi s  NGI  pl ea and 

gi v i ng up t he r i ght  t o pr esent  an i nsani t y def ense.  

¶91 We r ej ect  Bur t on' s c l ai m of  a Banger t  v i ol at i on 

because def endant s do not  have a f undament al  r i ght  t o an 

i nsani t y pl ea,  and i t  i s  not  essent i al  t o conduct  an ext ensi ve 

col l oquy about  NGI  pr ocedur e bef or e a def endant  wi t hdr aws hi s 

pl ea of  not  gui l t y by r eason of  ment al  di sease or  def ect .   

Looki ng f or war d,  we do t hi nk i t  i s  bet t er  pr act i ce f or  c i r cui t  

cour t s t o conduct  a per sonal  col l oquy on t he bi f ur cat ed NGI  pl ea 

and t r i al  opt i on t o conf i r m t he def endant ' s under st andi ng of  t he 

l aw and t o head of f  l at er  c l ai ms of  a Banger t  v i ol at i on or  

i nef f ect i ve assi st ance of  counsel .   

 

¶92 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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