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STATE OF W SCONSI N ) I N SUPREME COURT

Kat hl een DeBr ui n,

Pl ai ntiff-Appel | ant, FI LED

v JUuL 12, 2012

St. Patrick Congregation, Diane M Fremgen

Clerk of Supreme Court
Def endant - Respondent .

APPEAL from a judgnment of the Circuit Court for Walworth
County. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This is an appeal from
a decision of the Circuit Court for Walworth County! that the
court of appeals has certified to us pursuant to Ws. Stat.
§ 809.61 (2009-10).2 W are asked to decide whether, under the
First Amendnent of the United States Constitution and Article I,
Section 18 of the Wsconsin Constitution, Kathleen DeBruin's

conplaint against St. Patrick Congregation (St. Pat ri ck),

! The Honorabl e John R Race presided.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2009- 10 versi on unl ess ot herw se not ed.
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alleging that her enploynent was termnated for an inproper
reason, states a claim upon which relief may be granted. e
conclude that it does not. Permtting the continuation of this
type of breach of contract or promssory estoppel claim by a
mni sterial enployee,® who seeks payment based on an allegedly
i nproper reason for being termnated from her enploynent, would
inpermssibly interfere in a religious institution's choice of
m ni sterial enployees, in violation of the First Amendnent of
the United States Constitution and Article I, Section 18 of the
W sconsin Constitution.

112 Therefore, a court may not review whether St. Patrick
inproperly termnated its mnisterial enployee because St.
Patrick's choice of who shall serve as its mnisterial enployee
is a mtter of church governance protected from state
interference by the First Anmendnent and by Article |, Section
18. Accordingly, DeBruin's conplaint, which would require a
state court to evaluate why St. Patrick termnated its

m ni sterial enployee, fails to state a claim upon which a court

® The term "ninisterial enployee" refers to a certain type
of enpl oyee  of a religious institution whose work is
fundanmentally tied to the institution's religious mssion. See
Coul ee Catholic Sch. v. LIRC, 2009 W 88, 1Y41-49, 320 Ws. 2d
275, 768 N.W2d 868. As discussed below, it is undisputed that
DeBruin was a mnisterial enployee.
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may grant relief. Therefore, the <circuit <court correctly
di sm ssed DeBruin's conplaint, and its decision is affirned.*
| . BACKGROUND

13 St. Patrick is a Catholic church in the Archdi ocese of
M | waukee. DeBruin began working for St. Patrick in August
2002. On July 1, 2009, St. Patrick entered into a witten, one-
year enploynent contract with DeBruin as the Director of Faith
For mat i on. The contract described DeBruin's duties, the annual
salary and fringe benefits to which DeBruin would be entitled,
the term of the contract, the facilities to which DeBruin would

have access as Director of Faith Formation, and the procedures

for enpl oyee eval uati on and annual contract renewal .
Addi tional ly, the contract i ncluded provisions gover ni ng
termnation of the enploynent relationship. Rel evant to this

appeal , the contract provided:

The PARISH agrees that the DIRECTOR OF FAITH
FORVATI ON shall not be discharged during the term of
this contract, wthout good and sufficient cause,
whi ch shall be determ ned by the PARI SH. The PARI SH
agrees that the Pastor of the PARISH wll be
responsible for giving the enployee notice of any
di ssatisfaction wth service or conduct. Di sm ssal
may be imediate or within a tinme frame determ ned by
t he PARI SH.

“ Five justices affirm the judgnment of the circuit court.
Three justices, Justice Patience Drake Roggensack, Justice
Annette Kingsland Ziegler and Justice Mchael J. Gableman, join
this lead opinion. Two justices, Justice N Patrick Crooks and
Justice David T. Prosser, base their decisions on the specific
contract at issue in this case.
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14 On Cctober 5, 2009, St. Patrick term nated DeBruin's

enpl oynent . It is undisputed that DeBruin is a mnisterial
enpl oyee. ® It is also undisputed that St. Patrick has paid
DeBruin for all of the services she rendered prior to her

term nation.

15 In early Decenber 2009, DeBruin filed this |awsuit
against St. Patrick. She alleges breach of contract, asserting
that St. Patrick termnated her enploynent "w thout good and

sufficient cause as that term is defined by the Contract of

Empl oynent,” and prom ssory estoppel, based on the sane
assertion. She seeks paynent of $34,150.27, plus interest on
that anount. DeBruin asserts that this anmount constitutes

damages for the period between OCctober 5, 2009, when her
enpl oynent was term nated, and June 30, 2010, the end of the
term of the witten contract. Therefore, the damages DeBruin
now seeks conprise paynents for salary that would have been due
if St. Patrick had retained her enploynent through the full term
of the contract.

16 St. Patrick did not nove to dismss DeBruin's
conplaint on the basis that St. Patrick termnated DeBruin for
"good and sufficient cause" within the neaning of the enploynent

contract. Instead, relying on our decision in Coulee Catholic

Schools v. LIRC, 2009 W 88, 320 Ws. 2d 275, 768 N W2d 868,

® Unlike in Coulee, 320 Ws. 2d 275, 9168-87, where there
was a dispute between the parties about whether the teacher was
a mnisterial enployee, here, DeBruin concedes that her status
was that of a ministerial enployee.

4
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St. Patrick noved to dismss DeBruin's conplaint for failure to
state a claimupon which relief nmay be granted, pursuant to Ws.
Stat. 8§ 802.06(2)(a)6. St. Patrick asserted that both the First
Amendnent of the United States Constitution and Article |1,
Section 18 of the Wsconsin Constitution preclude DeBruin, as a
m ni sterial enployee, from obtaining court enforcenent of her
clains of breach of contract or prom ssory estoppel based on the
allegation that St. Patrick termnated her enploynent for an
I nproper reason.

M7 At the hearing on St. Patrick's notion to dismss, St.
Patrick argued that, under Coulee, the court could not review
St. Patrick's decision to term nate DeBruin. Specifically, St.
Patrick noted that DeBruin conceded that she was a mnisterial
enpl oyee and that St. Patrick is a religious institution. Wth
these two concessions, St. Patrick argued that, under Coul ee,
state court review of St. Patrick's reason for termnating
DeBruin would constitute inpermssible interference wth St.
Patrick's religious mssion, in violation of the First Anendnent
and Article I, Section 18.

18 DeBr ui n responded by arguing that Coul ee  was
i napposite in the context of her conplaint, because the state
antidiscrimnation law at issue in Coulee was distinguishable
from the neutral principles of |aw governing contracts and
prom ssory estoppel that would be applied in this dispute.
DeBruin clainmed that applying such neutral principles of |aw
woul d not constitute inpermssible governnent action because the
court could exam ne DeBruin's conplaint and determne the truth

5
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or falsity of her allegations wthout interfering with the
religious institution's mssion. Therefore, notw thstanding
DeBruin's concessions that she satisfied both parts of the
Coulee mnisterial enployee inquiry, she argued that her
conpl aint could go forward.

19 After hearing argunments on St. Patrick's notion, the
circuit court dismssed DeBruin's conplaint. The court agreed
with St. Patrick that because St. Patrick is a religious
institution and because DeBruin was a mnisterial enployee,
pursuant to our decision in Coulee, DeBruin's conplaint failed
to state a claim upon which relief could be granted. DeBruin
appeal ed, and the court of appeals certified the nmatter to us.
We accepted the certification.

[1. DI SCUSSI ON
A.  Standard of Review
10 We independently review as a question of |aw whether a

conplaint states a cognizable claim John Doe 1 v. Archdiocese

of M I waukee, 2007 W 95, 912, 303 Ws. 2d 34, 734 N.W2d 827.

We also independently review St. Patrick's assertion that the
First Amendnent of the United States Constitution and Article I,
Section 18 of the Wsconsin Constitution require dismssal of

DeBruin's cl ai nms. See Jackson v. Benson, 218 Ws. 2d 835, 852-

53, 578 N.wW2d 602 (1998).
B. Failure to State a Caim
11 St. Patrick's notion to dismss DeBruin's conplaint
was granted at the pleading stage. Such a notion tests the

| egal sufficiency of the conplaint. John Doe 1, 303 Ws. 2d 34,

6
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112. For purposes of the notion, we accept as true all facts
wel |l -pleaded in the conplaint and the reasonable inferences

t herefrom Kaloti Enters., Inc. v. Kellogg Sales Co., 2005 W

111, 911, 283 Ws. 2d 555, 699 N wW2d 205. W will dismss a
conplaint if it states no legal claim upon which relief can be
granted. 1d.

12 St. Patrick asserts that the First Anmendnent and
Article |, Section 18 preclude court review of its reason for
termnating DeBruin's enploynent. Therefore, a court nust
review the conplaint, which incorporates and attaches a copy of
DeBruin's enploynent contract, in light of the effect of the
First Anmendnent and Article |, Section 18 on St. Patrick's
decision to term nate DeBruin's enpl oynment.

1. First Anmendnent

113 The First Amendnent of the United States Constitution
provides in relevant part: "Congress shall make no I|aw
respecting an establishnent of religion or prohibiting the free
exerci se thereof." U S. Const. amend. |I. The First Amendnent

is nmade applicable to the states by the Fourteenth Anmendnent.

Cantwell v. Connecticut, 310 U S. 296, 303 (1940). First

Amendnent protections are afforded to institutions, as well as
to individuals. Coulee, 320 Ws. 2d 275, {38.

14 The Fourteenth Anendnent does not apply the First
Amendnent to purely private conduct. Rather, it is when state
action infringes on constitutionally protected rights that the

Fourteenth Anmendnent cones into play. See Shelley v. Kraener,

334 U S. 1, 13 (1948). Shelley arose in the context of an equal
7
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protection challenge to state court enforcenent of a private,
racially discrimnatory restrictive covenant. Id. at 4-8.
Nonet hel ess, the constitutional principles that underlie Shelley
are analogous to other constitutional protections, including
t hose afforded by the First Amendnent.

115 To explain further, Shelley did not begin wth

gover nient al action; but r at her, it began as raci al
discrimnation in a restrictive covenant, i.e., in a private
contract. Kraemer, who was Caucasian and a party to the

covenant, sought to enforce the covenant against Shelley, who

was African-Anerican and had purchased the property encunbered

by the covenant. ld. at 4-6. The participation of the State
did not become an issue until Kraener sought court enforcenent
of the restrictive covenant. ld. at 183. The Court expl ai ned

that, "restrictions on the right of occupancy of the sort sought
to be created by the private agreenents . . . could not be
squared with the requirenents of the Fourteenth Amendnent if
inposed by state statute or local ordinance.” Id. at 11.
However, the <court also explained that "[s]o long as the
purposes of those agreenents are effectuated by voluntary
adherence to their terms, it would appear clear that there has
been no action by the State.” 1d. at 13.

116 There was nore than voluntary adherence to a private
agreenent in Shelley. Instead, a party to the discrimnatory
restrictive covenant sought enforcenent in state court, thereby
asking the State to participate in the discrimnation. Id.
Wth the extra step of judicial intervention, the Supreme Court

8
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concluded that judicial intervention constituted state action.
Id. at 14.

17 In reasoning that court enforcenent of a private
discrimnatory contract constituted state action, the Court
said, "[t]hat the action of state courts and judicial officers
in their official capacities is to be regarded as action of the
State within the neaning of the Fourteenth Anendnent, is a
proposition which has |ong been established by decisions of this
Court." |d. at 14. The Court pointed out that it was "clear
that but for the active intervention of the state courts,
supported by the full panoply of state power, petitioners would
have been free to occupy the properties in question wthout
restraint.” Id. at 19. Accordi ngly, Shelley concluded that
when constitutionally protected rights were at issue and a
contravention of those rights could not be acconplished w thout
state action, court enforcenent constituted state action of the
type that was proscribed by the Fourteenth Amendnment. |d.

18 So, too, in the case before us, DeBruin seeks state

court enforcenent of a provision in a private contract in order

to invalidate St. Patrick's reason for termnating her
enpl oynent . However, the First Anmendnent grants religious
i nstitutions "'independence from secul ar control or

mani pul ati on—+n short, power to decide for thenselves, free

fromstate interference, matters of church governnent as well as

those of faith and doctrine. Hosanna- Tabor Evangelica

Lut heran Church & Sch. v. EEOC, 565 U.S. _ , 132 S. Q. 694, 712

(2012) (Alito, J., concurring) (quoting Kedroff v. Saint

9



No. 2010AP2705

Ni chol as Cat hedral of the Russian Othodox Church in N Am, 344

US 94, 116 (1952)). Therefore, DeBruin asks the state courts
to engage in activity that the Constitution prohibits.

19 In Serbian Eastern Othodox D ocese for the United

States of Anmerica and Canada v. MIlivojevich, 426 U S. 696

(1976), the Suprene Court reviewed state court action in the
context of a religious institution's termnation of one of its

m ni sters. In Serbian Eastern Orthodox Di ocese, the Holy Synod

of Bishops, the Church's highest governing body, applied church
rules to defrock a church bishop, D onisije MIlivojevich. Id.
at 699, 705-07. M1livojevich brought suit in state court,

seeki ng, anong other clainms, "to have hinself declared the true

D ocesan Bishop." 1d. at 707. The Illinois Supreme Court held
that MIlivojevich's renoval as bishop was "arbitrary," and
therefore, the court set it aside. [|d. at 708.

20 In reversing the Illinois Supreme Court, the United

States Suprene Court explained that "[t]he fallacy fatal to the
judgment of the Illinois Supreme Court is that it rests upon an
inperm ssible rejection of the decisions of the highest
ecclesiastical tribunals . . . and inpermssibly substitutes its

own inquiry into church polity." 1d. The Court explained:

For civil courts to analyze whether the ecclesiastical
actions of a church judicatory are in that sense
"arbitrary" must inherently entail inquiry into the
procedures that canon or ecclesiastical |aw supposedly
requires the church judicatory to follow, or else into
the substantive criteria by which they are supposedly
to decide the ecclesiastical question. But this is
exactly the inquiry that the First Amendmnent
prohibits; recognition of such an exception would

10
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under m ne t he gener al rule t hat religious
controversies are not the proper subject of civil
court inquiry, and that a civil court nust accept the
eccl esiastical decisions of church tribunals as it
finds them

Id. at 713. Accordingly, church decisions in matters of faith
and mnistry are so fundanental to the free exercise of
religious liberty that civil courts are prohibited from del ving
into the reasons for religion-based decisions.® 1d.

121 Although the opinion does not cite Shelley, Serbian

Eastern Othodox Diocese is consistent with Shelley because,

i ke Shelley, Serbian Eastern Othodox D ocese involved state

court adjudication of privately created rights. Specifically,

® The dissent asserts that this opinion conflates the Free
Exercise Cause and the Establishment Cdause in its First
Amendnent anal ysi s. See, e.g., dissent, {135. In particular,
the dissent cites the use of Serbian Eastern Othodox D ocese
for the United States of Anmerica and Canada v. MIivojevich, 426
U S 696 (1976), as an exanple of such conflation, claimng that
case is "a classic Establishnent C ause case.” D ssent, 9136
n.11. However, the dissent is mstaken; Serbian Eastern
Othodox Diocese is a Free Exercise case. This interpretation
is shared by the following opinions, all of which cite Serbian
Eastern Othodox Diocese as a Free Exercise case: Petruska v.
Gannon University, 462 F.3d 294, 306 (3d CGr. 2006); M nker v.
Bal ti nore Annual Conference of United Methodi st Church, 894 F.2d
1354, 1359-60 (D.C. Gr. 1990); Rayburn v. General Conference of
Sevent h-Day Adventists, 772 F.2d 1164, 1167-68 (4th G r. 1985).

The dissent attenpts to set aside the conclusions of
Petruska, Rayburn and M nker that cite Serbian Eastern O'thodox
Di ocese as support for discussion of the Free Exercise C ause of
the First Amendnent. Dissent, 1136 n.11. It does so by quoting
articles that generally discuss First Amendnent cases w thout
analyzing a case or controversy as court decisions do. Id.
Schol arly discussions are always of interest, but they do not
address First Amendnment principles in the context of a case or

controversy, as judicial opinions do.

11
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in Serbian Eastern Othodox Diocese, the conplainant asked the

courts to evaluate the Holy Synod's application of church rules
to the ecclesiastical decision about whether to defrock a
bi shop. See id. at 708. No state or federal statute was

involved in or cited by the Suprenme Court in Serbian Eastern

Ot hodox Di ocese.

22 Included within the decisions protected by the First
Amendnent are the hiring and firing of mnisterial enployees,
regardl ess of the notivation behind those decisions. Young V.

N. Ill. Conference of United Methodist Church, 21 F.3d 184, 186

(7th Cr. 1994); see also Rayburn v. Gen. Conference of Seventh-

Day Adventists, 772 F.2d 1164, 1169 (4th Cir. 1985) .

Accordingly, religious institutions my nmake arbitrary decisions
regarding hiring or firing of mnisterial enpl oyees and
nevertheless be free from civil review for having done so.

Serbi an Eastern Othodox D ocese, 426 U.S. at 708-09; Young, 21

F.3d at 187.

123 It has been wuniversally recognized that the First
Amendnment protects religious institutions' decisions about whom
to hire as mnisterial enployees and when to terminate their
enpl oynent . Coul ee, 320 Ws. 2d 275, 1939. Accordingly, a
termnated mnisterial enployee's conplaint alleging that her
religious institution enployer termnated her for an inproper
reason is not viewed through the lens that we usually apply when

exam ning the legal sufficiency of a conplaint. See Hosanna-

Tabor, 132 S. Q. at 706. Rather, the allegations in the
conplaint are viewed in the context of the First Anendnent's

12
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proscri ptions agai nst state interference W th religious

institutions' choices of who shall be the voice of their faith

Id. at 706-08. As Justice Alito explained in Hosanna-Tabor,
"Religious autononmy neans that religious authorities nust be
free to determne who is qualified to serve in positions of
substantial religious inportance.” ld. at 712 (Aito, J.,
concurring).

124 When a mnisterial enployee is term nated, t he
religious institution's decision about who shall teach its faith
and how that shall be done are intertwined with the decision to
termnate the enployee. Courts can have no role in affirmng or
overturning such a decision based on the reason why the

religious institution termnated the enploynent. As the United

States Suprene Court has expl ai ned:

Requiring a church to accept or retain an unwanted
m nister, or punishing a church for failing to do so,
intrudes upon nore than a nere enploynent decision.
Such action interferes with the internal governance of
the church, depriving the church of control over the
selection of those who will personify its beliefs.

Id. at 706. W voiced the same concept in Coulee when we
expl ained, "the real heart of the mnisterial exception . . . is
preventing the state from intruding into the mssion of
religious organizations or houses of worship.” Coul ee, 320
Ws. 2d 275, {55.
2. DeBruin's conpl aint
25 Turning to DeBruin's conplaint, she seeks court

participation in enforcing a private contract against St.

Patrick, as Kraener did against Shelley. See Shelley, 334 U S

13
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at 4-6. DeBrui n seeks noney damages from St. Patrick, alleging
that St. Patrick termnated her enploynent for an inproper
reason. She alleges that her contract with St. Patrick limted
the reasons for which St. Patrick could term nate her enpl oynent
to "good and sufficient cause,” and that her term nation was not
done within that contractual Ilimtation. As we review her
conplaint, we note that DeBruin is not seeking paynent for
servi ces she has al ready provided.’

26 1t is inportant to a proper First Amendnent analysis
of DeBruin's conplaint to focus on the nature of the protections
that are afforded to religious institutions and why they are
af f or ded. To exam ne whether St. Patrick could enter into a
contract with DeBruin and how that contract nmay be interpreted

frames the issue too broadly and is not required by the issue

" Were DeBruin seeking contract damages for past services
provi ded, her claim would be much like the corner grocer who
delivers food to a parish, sends a bill and remains unpaid for
that which he has provided. Court adjudication of that type of
breach of contract claim would not run afoul of the First
Amendnent because it would not require a court to examne the
ecclesiastical decision to termnate a mnisterial enployee.

14
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presented in this case.® Furthernmore, beginning with a contract
anal ysis would cause a court to dimnish the priority given to
the policies that drive the First Amendnent and would lead a
court to err.

27 The First Amendnent grants St. Patrick free choice in
deciding that a mnisterial enployee should be term nated
because it is that type of enployee "who will preach [religious
institutions'] beliefs, teach their faith, and carry out their

m ssion." Hosanna- Tabor, 132 S. . at 710. As the Suprene

Court has explained, when a mnisterial enployee sues her
religious enployer to contest the validity of the reason for
whi ch she was fired, "the First Amendnent has struck the bal ance

for us. The church nust be free to choose those who w |l guide

it on its way." | d. (Enphasis added.) Stated otherw se, the

8 W acknow edge there are matters for which a religious
institution may contract that would be appropriate to enforce in
the courts. See, e.g., Jones v. WIf, 443 U S 595, 602-04
(1979) (concluding that courts nay dispose of cases involving
property belonging to religious institutions on the basis of
"neutral principles of law' if the judicial inquiry can be
conducted in exclusively secular terns). However, the Jones
approach has never been enployed in cases where a mnister was
t erm nat ed. Furthernore, Hosanna-Tabor reaffirmed that the
"neutr al principles" |anguage from Jones applies to the
"regulation of only outward physical acts,” not to "governnent
interference with an internal church decision that affects the
faith and mssion of the church itself." Hosanna-Tabor, 132 S
. at 707. That conclusion is consistent wth Coul ee, which
concluded that the plaintiff's claim was barred despite the
contention that neutral and generally applicable enploynent |aws
could have settled the dispute. Coul ee, 320 Ws. 2d 275, 113
39 n.13.

15
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First Amendnent restrains the State from invalidating the
institution's reasons that underlie its choice.

128 St. Patrick fired DeBruin, a mnisterial enployee. | f
DeBruin were not a mnisterial enployee and nade the sane claim
we mght interpret the contract and consider whether St. Patrick
had "good and sufficient cause" for DeBruin's termnation.
However, the First Anmendnent gives St. Patrick the absolute

right to termnate DeBruin for any reason, or for no reason, as

it freely exercises its religious views. It is the decision
itself, i.e., who shall be the voice of St. Patrick, that
affects the faith and mssion of the church. Ser bi an Eastern

Orthodox Diocese, 426 U S. at 713; Young, 21 F.3d at 186-87;

Rayburn, 772 F.2d at 1169.

129 The dissent relies on Petruska v. Gannon University,

462 F.3d 294 (3d CGCr. 2006), to support its decision not to
dismiss DeBruin's contract claim? Petruska clainmed that
reducing her pastoral responsibilities was a breach of her
contract with Gannon University. Id. at 310. At one point, the
court acknow edged that if judicial review of the contract claim
entailed "ecclesiastical inquiry,"” the claim could not proceed.
Id. at 312. However, any inquiry into the validity of a
religious institution's reasons for the firing of a mnisterial
enpl oyee wll involve consideration of ecclesiastical decision-

maki ng. See Conbs v. Cent. Tex. Annual Conference of the United

Met hodi st Church, 173 F.3d 343, 350 (5th Gr. 1999) (stating

° Dissent, 1122.

16
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that "we cannot conceive how the federal judiciary could
determ ne whether an enploynent decision concerning a mnister
was based on legitimate or illegitimte grounds w thout
inserting ourselves into a realm where the Constitution forbids
us to tread, the internal managenent of a church").

30 Accordingly, a court cannot i nterpret DeBruin's
contract wwth St. Patrick to determ ne whether St. Patrick had
"good and sufficient cause” to termnate DeBruin because in so
doing, the <court would infringe upon St. Patrick's First
Amendnent right to freely exercise its religious preferences and
thereby be the sole decision-mker about who wll preach its
beliefs, teach its faith and carry out its mssion. As the

United States Suprene Court has expl ai ned:

By inposing an unwanted mnister, the state infringes
the Free Exercise Cause, which protects a religious
group's right to shape its own faith and m ssion
through its appointnents. According the state the
power to determne which individuals will mnister to
the faithful also violates the Establishnent C ause,
which prohibits gover nnment i nvol venent in such
eccl esi astical deci sions.

Hosanna- Tabor, 132 S. C. at 706.

131 Where a plaintiff alleges that her termnation was
based on an inproper reason, it does not mtter whether she
seeks damages based on a contract theory or a statutory theory.
In either case, the State is effectively enjoined by the First
Amendnment from interfering with the religious institution's

right to choose its own mnisters. Serbi an Eastern Othodox

Di ocese, 426 U.S. at 708-009. The Free Exercise Clause of the

17
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First Amendnent guarantees religious freedom from the State's
inposition of an unwanted minister on a religious institution.

Hosanna- Tabor, 132 S. C. at 710.

132 Stated otherwise, if DeBruin's claimis not dismssed,
a court wll be required to decide whether St. Patrick
termnated DeBruin without "good and sufficient cause," wthin
the neaning of those terns in the contract. A court may then
bring to bear |egal concepts relative to contract interpretation
and performance, such as whether St. Patrick proceeded in good

faith when it term nated DeBruin. See Chayka v. Santini, 47

Ws. 2d 102, 107 n.7, 176 N.W2d 561 (1970) (explaining that

every contract includes the obligation of good faith and fair

dealing between the parties). Questioning St. Patrick's good
faith wll permt a challenge to its reasons for termnating
DeBr ui n. The First Amendnent does not permt the State to

interfere with St. Patrick's free exercise of the choice of

religious mnister for its religious beliefs. Hosanna- Tabor,

132 S. C. at 707.

133 Furthernore, if a court were to award danmages on
DeBruin's claim which does not relate to services she has
al ready provided, St. Patrick would be required, by the State,
to pay for its decision to termnate an unwanted mnisterial
empl oyee. See id. at 709. This, the First Anmendnent does not
permt. See id. As the United States Suprene Court has said,
"[a]n award of such relief would operate as a penalty on the

Church for termnating an unwanted mnister, and would be no

18
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| ess prohibited by the First Anendnent than an order overturning
the termnation.” See id.

34 Furthernmore, while Hosanna-Tabor did not arise in a

contract context, which the Suprene Court noted, id. at 710, the
First Anmendnment protections that drove the result in Hosanna-

Tabor are the same protections that bear on DeBruin's claimfor

damages to conpensate her for the denial of prospective

enpl oynent . In addition, Serbian Eastern Othodox Diocese,

which did not arise in a discrimnation claim context, and is
based on the Free Exercise O ause, enploys discussions of state

limtations that are very simlar to Hosanna-Tabor and support

St. Patrick's position.

135 Accordingly, we conclude that DeBruin's conplaint,
viewed through a First Amendnent lens, fails to state a claim
upon which a court may grant relief. Stated otherw se, the
State is effectively enjoined by the First Amendnent from
interference with such ecclesiastical decisions.

3. Article |, Section 18

136 Article 1, Section 18 of the Wsconsin Constitution
provides in relevant part: "The right of every person to
worship Almghty God according to the dictates of conscience
shall never be infringed; nor shall any person be conpelled to
attend, erect or support any place of worship, or to maintain
any mnistry, wthout consent . . . ." Ws. Const. art. 1,
§ 18. Article |, Section 18 applies to religious institutions,

as well as to individuals. Coulee, 320 Ws. 2d 275, 158.
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137 We have concluded that Article |, Section 18 serves
simlar purposes in regard to protecting religious freedons as
do the Establishment C ause and the Free Exercise O ause of the

First Amendnent. ld., 960 (citing State ex rel. Warren v.

Nusbaum 55 Ws. 2d 316, 332, 198 N.W2d 650 (1972)). G ven the
expansi ve |anguage enployed in Article |, Section 18, the
protections afforded religious liberties therein are at |east as
broad as those afforded by the First Amendnent. 1d., 166. More
specifically, we have concluded that Article |, Section 18

precludes state interference wth religious organizations'

hiring and firing of mnisterial enpl oyees. I d., 167.
Accordingly, we conclude that Article I, Section 18 provides an
additional basis, independent of the First Anendnent, for

di sm ssing DeBruin's conpl aint.
1. CONCLUSI ON

138 Permtting the continuation of this type of breach of
contract or prom ssory estoppel claimby a mnisterial enployee,
who seeks paynent based on an allegedly inproper reason for
being termnated from her enploynent, would inpermssibly
interfere in a religious institution's choice of mnisterial
enpl oyee, in violation of the First Anmendnent of the United
States Constitution and Article |, Section 18 of the Wsconsin
Consti tution.

139 Therefore, a court may not review whether St. Patrick
inproperly termnated its mnisterial enployee because St
Patrick's choice of who shall serve as its mnisterial enployee
is a mtter of church governance protected from state
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interference by the First Amendnent and by Article |, Section
18. Accordingly, DeBruin's conplaint, which would require a
court to evaluate why St. Patrick termnated its mnisterial
enpl oyee, fails to state a claim upon which a court my grant
relief. Therefore, the <circuit court correctly dismssed
DeBruin's conplaint, and its decision is affirmed.'°

By the Court.—Fhe judgnent of the ~circuit court is

af firned.

10 Some cases inply that a religious institution may waive
its right to challenge civil court determ nations of disputes
for which the First Amendnent would otherw se preclude judicial
intervention. See Alicea v. New Brunsw ck Theol ogi cal Sem nary,
608 A 2d 218, 224 (N. J. 1992). Al though waiver is not at issue
here, it is inportant to note that both the Establishnment C ause
and the Free Exercise Clause of the First Amendnment enconpass
societal interests as well|l as personal protections.
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40 N PATRI CK CROCKS, J. (concurring). This 1s an
enpl oynent contract dispute that centers on the contract's
termnation clause, and it requires the application of well-
established contract principles. The analysis in such a case
starts with the terns of the contract. The term nation clause
in this case contains a highly unusual and crucial provision:
it states that the enployee "shall not be discharged during the
term of this contract, wthout good and sufficient cause, which
shall be determned by the [enployer]." What is unusual, of
course, is that the contract explicitly and by agreenent |eaves
the determnation of "good and sufficient cause" to be
determ ned by one party: the enpl oyer. Those words are the key
to the proper analysis of this case because, when viewed in
light of well-established principles of contract |aw, they

reveal the termnation clause to be a textbook case of an

illusory promse—words in promssory form that prom se
nothing."* Wsconsin precedent on this score is clear: "If a
party to a purported contract has, in fact, made only illusory

prom ses and therefore not constrained him or herself in any
way, he or she has given no consideration and therefore no
contract exists. Because no contract exists, neither party has

a cause of action for breach."? In other words, as described in

1 2 Joseph M Perillo & Helen Hadjiyannakis Bender, Corbin
on Contracts 8§ 5.28, at 142 (rev. ed. 1995).

2 Devine v. Notter, 2008 W App 87, Y4, 312 Ws. 2d 521, 753
N. W2d 557 (internal citations omtted).

1
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one treatise on contracts citing case law, where the contract
indicates that a party my at its ow option decide to
termnate, termnation is not a breach but is "nerely the
exercise of the reserved power to termnate."3

41 To resolve a contract case, we start by |ooking at the
contract ternms, and we give effect to its terms unless they are
ambi guous.* In the purported contract at issue here the parties,
Kat hl een DeBruin and her enployer, St. Patrick Congregation (the
Pari sh), unanbiguously reserved solely to the enployer the right
to determne what is just cause for termnation. For that
reason, | would affirm the circuit court's dismssal of the
conplaint, but on the grounds that the purported contract is
based on an illusory prom se which cannot serve as consideration
for a contract, and therefore no enforceable contract exists.

The prom ssory estoppel claim fails for an alnost identical

reason: a prom ssory estoppel claimis based on a promse, and

®1 Joseph M Perillo, Corbin on Contracts 8§ 4.2, at 556
(rev. ed. 1993).

“* The primary goal in contract interpretation is to
give effect to the parties' intent, as expressed in
the contractual | anguage. W interpret the |anguage
consistent wth what a reasonable person would
understand the words to nean under the circunstances.
VWere the terms of a contract are clear and
unanbi guous, we construe the contract according to its
literal terns.

Maryl and Arns Ltd. P ship v. Connell, 2010 W 64, 9122-23, 326
Ws. 2d 300, 786 N.W2d 15 (internal citations omtted).

2
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where there is nothing but an illusory promse, there is no
basis for reliance.®

142 The <circuit court granted the Parish's nmotion to
dism ss on constitutional grounds, while seeming to conclude
that the contract of enploynent was termnable at wll and was

based on an illusory promse.® The circuit court, in granting

°> Goodpaster v. Pfizer, Inc., 665 P.2d 414, 416 (Wash. 1983)
describes its analysis of a simlar prom ssory estoppel claim

[ The plaintiff] premses his argunments on the
assunption that [the defendant] had an inplied
obligation to pay the bonus in 1978. Before a proni se
to pay a bonus can be enforced, however, a real

promse nust exist. . . . Action in reliance upon a
supposed prom se creates no obl i gati on on a
corporation whose promse is illusory. A supposed
prom se may be illusory because it is so indefinite

that it cannot be enforced, or by reason of provisions
contained in the promse which make its performance
optional or entirely discretionary by the prom sor.

(enphasi s added) (internal citations omtted).

®In preparing to grant the nmotion to dismiss, the circuit
court stated:

But the Court does note that the contract called for
gives the parish the right to termnate for cause only
they -- and they are the ones that can determne
cause so in effect this makes this a contract at wll,
and therefore even if the Court were to nake further
inquiry it would appear that there was the right of
the parish anyways but | don't think I get that far.

In attenpting to sum up the argunent of the parish, the
circuit court conment ed:

So you're stating then that according to the Coul ee

case this Court cannot make any inquiry beyond those

two steps as to the grounds for the termnation or

whet her good cause was found or even if the contract
3
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the nmotion to dismss, referred to the constitutionally based

m ni sterial enployee test discussed in Coulee Catholic Schools

v. LIRC, 2009 W 88, 320 Ws. 2d 275, 768 N.W2d 868, as well as
the contract |anguage reserving to the Parish the right to

determ ne good cause for term nation:

It's admtted t hat t he Catholic church[' s]
: mssion is to propagate the faith and that
[ DeBruin's] particular job was to be the - again,
Director of Faith Pronotions [sic] so she fits into
the two issues [relating to the organization's
religious mssion and the nature of the duties of the
particular enployee] and wth that then the Court
can't nmake further inquiry. But the Court does note
that the contract called for gives the parish the
right to termnate for cause only they — and they are
the ones that can determine cause . . . and therefore
even if the Court were to make further inquiry it
woul d appear that there was the right of the parish
anyways but | don't think I get that far.

Because we do not normally reach constitutional issues in cases

that are resolvable on other grounds,” | would not reach the
constitutional argunents that are raised by the Parish. For
t hese reasons, as explained herein, | respectfully concur.

is illusory because as you -- as you recite the terns

of the contract good cause is required for firing the
teacher but it's up to the church to determ ne good
cause. So that's illusory.

" Labor & Farm Party v. Elections Bd., 117 Ws.2d 351, 354,
344 N.W2d 177 (1984) ("This court does not nornally decide
constitutional questions if the case can be resolved on other
grounds."). See also Adans Qutdoor Adver., Ltd. v. Cty of
Madi son, 2006 W 104, 191, 294 Ws. 2d 441, 717 N.W2d 803; In
re Quardi anship of Janes D.K., 2006 W 68, Y3 n.3, 291 Ws. 2d
333, 718 N.W2d 38; and Jensen v. Wsconsin Patients Conp. Fund,
2001 W 9, 916, 241 Ws. 2d 142, 621 N.W2d 902.
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143 As the enployer, the Parish, noted in its brief,
leaving the determnation of what constitutes good and
sufficient cause for termnation to the enployer has the
"practical effect” of nullifying the contractual limtation on
the enployer.? As noted previously, under the applicable
principles of contract law and our precedent, this contract
fails because it rests on an illusory promse. A Wsconsin case
describes how an illusory prom se, under application of contract
law principles, leads to a conclusion that the contract fails

for lack of consideration:

An illusory promse is a promse in form only: one
that its maker can keep wthout subjecting him or
herself to any detrinent or restriction. An archetypal

exanple of an illusory promse is the statenent that
"I promise to do as you ask if |I please to do so when
the tinme arrives.” A prom sor can keep that prom se

by either doing as the prom see asks or not, and so
the prom sor maintains total freedom to do as he or

she wants. Since the maker of an illusory pron se
assumes no detrinment or obligation, an illusory
prom se is not regarded as consideration. If a party
to a purported contract has, in fact, nmade only

illusory promses and therefore not constrained him
or herself in any way, he or she has given no
consideration and therefore no contract exi sts.
Because no contract exists, neither party has a cause
of action for breach.

Devine v. Notter, 2008 W App 87, 914, 312 Ws. 2d 521, 753

N. W2d 557 (internal citations omtted).
144 In anot her W sconsin case di scussi ng illusory

prom ses, Gerruth Realty Co. v. Pire, 17 Ws. 2d 89, 115 N w2d

8 Br. of Resp't at 2 n.1.
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557 (1962), this court concluded that the purported contract at
issue was void for indefiniteness, a conclusion tantanmount to a
determ nation that the prom se involved was illusory. I n that
case, we stated, "[Alny interpretation, which allows one party
to a contract to determne wthout I|imtation and in a
subjective manner the neaning of an anbiguous term cones
dangerously close to an illusory or aleatory contract, if it
does not in fact reach it." Id. at 92. Wiile we are not dealing
with an anbiguous term here, the result is the sane—~o
enf orceabl e contract.

145 These cases apply wel | -settl ed contract | aw
princi pl es. The treatises on contract |aw describe the concept
of illusory promse in slightly different terns, but there is
agreenent on the essence of the concept. The witers of the

treatise Corbin on Contracts describe such a "promse" as

foll ows:

[Aln illusory promse is not a promse at all as that
term has been herein defined. If the expression
appears to have the form of a prom se, this appearance
is an illusion. . . . The fundanental elenent of a
promse is a promsor's expression of intention that
the promsor's future conduct shall be in accord with

the present expression, irrespective of what the
promsor's will may be when the tinme for performance
arrives. In the supposed case [in which C prom ses to

forbear from suing P as long as C wishes to forbear]
[t]he clear meaning of the expression is that Cs
future conduct will be in accord with his or her own
future will, just as it would have been had nothing at
all been said.
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1 Joseph M Perillo, Corbin on Contracts 8§ 1.17, at 47 (rev. ed.

1993) (enphasis added). Another well-regarded treatise

WIlliston on Contracts, puts it this way:

Were an illusory promse is nade, that is, a promse
merely in form but in actuality not promsing
anything, it cannot serve as consideration. . . . In

such cases, where the promsor my perform or not,
solely on the condition of his whim his promse wll
not serve as consideration. . . . [A] promse to
enploy as long as it suits the enployer will not serve
as consideration for the enployee's return prom se.

3 Richard A Lord, WIliston on Contracts § 7.7, at 111-12, 127-

32 (4th ed. 2008). The Restatenent of Contracts (Second) § 2,

comment e, focuses on the lack of enforceability in an illusory
prom se:
e. Illusory promses; nere statenments of intention.

Words of prom se which by their terns nake performance
entirely optional wth the "prom sor"” whatever nmay

happen, or whatever course of conduct in other
respects he nmmy pursue, do not constitute a
promse. . . . Even i f a pr esent i ntention is

mani fested, the reservation of an option to change
that intention neans that there can be no prom see who
is justified in an expectation of perfornance.

Rest atenent (Second) of Contracts 8§ 2 (1981).

146 Courts have applied this principle in a variety of
contexts, relying on the canon of construction wunder which
courts give effect to the ternms agreed upon by the parties to
the contract. In a case that concerned a contract between an
enpl oyer and an enpl oyee, the court examned a letter where the
enpl oyer stated, "I propose to enploy you to work for nme for 15

months at ny option." Mddleton v. Holecroft, 270 S.W2d 90, 93

(M. Ct. App. 1954). The court found that "[t]he plaintiff, by
7
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inserting the clause "at ny option,' reserved the right to give
t he defendant work if he saw fit and if he did not, there was no
obligation on himto do so, and the defendant would be w thout
remedy. " Id. The court concluded, "In other words, the
defendant could not have enforced the contract."” Id. In a
commercial breach of contract case, a Mchigan federal district
court held that where the terns exenpted a party fromliability
for breach, the party's "promse to perform is, therefore,

entirely illusory . . . ." Comercial Mvie Rental, Inc. wv.

Larry Eagle, Inc., 738 F. Supp. 227, 230-31 (WD. Mch. 1989).

The court then reasoned that "the entire contract is void for
lack of consideration® and the defendant was entitled to
judgnent "because the contract it allegedly breached never
existed." 1d. at 231.

147 It is difficult to 1i1mgine a clause that nore
perfectly illustrates these principles than the one presented by
the contract between the enployee, DeBruin, and the enployer,
the Parish, in this case. This is made clear from the first
docunent filed in this case, the conmplaint, in which DeBruin
all eges that the Parish "termnated Ms. DeBruin's enploy wthout
good and sufficient cause as that term is defined by the
Contract of Enploynent." Compl ., 15. There is, however, no
separate <clause in the contract that defines "good and
sufficient cause" or, for that matter, any other term in the
contract. The term "good and sufficient cause" is, by the terns

of the contract, defined as having a neaning "which shall be

8
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determ ned by the Parish.” In this case, the Parish's "prom se"
was no nore than that its "future conduct will be in accord with

[its] owm future will, just as it would have been had not hing at

all been said."” See 1 Perillo, Corbin on Contracts 8 1.17, at

47. For this reason, both of DeBruin's clainms, breach of
contract and prom ssory estoppel, which are based on an illusory
prom se, nust fail.

148 1In the purported contract at issue here the parties
unanbi guously reserved solely to the enployer the right to
determ ne what is just cause for termnation. For that reason,
| would affirm the circuit court's dismssal of the conplaint,
but on the grounds that the purported contract is based on an
illusory promse which cannot serve as consideration for a
contract, and therefore no enforceable contract exists. The
Plaintiff's promssory estoppel <claim fails for an al nost
identical reason: a promssory estoppel claim is based on a
prom se, and where there is nothing but an illusory prom se,
there is no basis for reliance.

149 The <circuit court granted the Parish's nmotion to
dism ss on constitutional grounds, while seeming to conclude
that the contract of enploynent was termnable at wll and was
based on an illusory prom se. The circuit court, in granting
the nmotion to dismss, referred to the constitutionally based
m ni sterial enployee test discussed in Coulee as well as the
contract |anguage reserving to the Parish the right to determ ne

good cause for termnation. Because we do not normally reach
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constitutional issues in cases that are resolvable on other
grounds, | would not reach the constitutional argunents that are
rai sed by the Parish. For these reasons, as explained herein,

respectfully concur.

10
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150 DAVID T. PROSSER, J. (concurring). This case
inplicates inportant issues in the delicate relationship between
church and state. Recogni zing this inportance, the three other
justices who have witten in the case have made a val uable and
good faith effort to resolve the present dispute. | wite
separately to provide sone additional perspective.

I

151 Kathleen DeBruin (DeBruin) began her enploynent wth
the St. Patrick Congregation (St. Patrick) in Witewater,
W sconsin, in 2002. On July 1, 2009, she and St. Patrick
entered into a one-year Contract of Enploynent. DeBrui n was
slated to serve as Director of Faith Formation for St. Patrick.
There is no dispute that DeBruin served a ministerial function
in a religious organizati on.

152 Section 8 of the enploynment contract contained the

following term nation cl ause:

8. Ter m nati on:

A The PARISH agrees that voluntary term nation
of this contract can be nade by the nutual consent of
both parties within thirty (30) days after witten
noti ce.

B. The PARI SH agrees that the DI RECTOR OF FAI TH
FORVATI ON shall not be discharged during the term of
this contract, wthout good and sufficient cause,
whi ch shall be determ ned by the PARI SH. The PARI SH

agrees that the Pastor of the PARISH wll be
responsible for giving the enployee notice of any
di ssatisfaction with service or conduct. Di sm ssal
may be immediate or within a time frame determ ned by
t he PARI SH.

C. In the event that the D RECTOR OF FAITH

FORMATION is involuntarily termnated, if requested by
the Pastor of the PARI SH and agreed to by the DI RECTOR

1
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OF FAITH FORMATION, the DI RECTOR OF FAITH FORMATI ON
shall continue to render services and be paid in
accordance with the ternms of this Agreenent, for the
period of time that services are provided.

153 On COctober 5, 2009, DeBruin was fired. On Decenber 3,
2009, she filed suit in Walworth County Circuit Court, alleging
that "St. Patrick termnated Ms. [DeBruin]'s enploy wthout good
and sufficient cause as that termis defined by" her contract.
DeBruin sought danages for breach of contract or promssory
estoppel. She did not seek reinstatenent.

154 St. Patrick filed its answer on Decenber 21, 2009.
This answer included one affirmative defense not applicable
her e. On April 30, 2010, St. Patrick filed an anended answer
i ncluding several additional affirmative defenses including: "As
and for a second affirmative defense, the plaintiff nay have
failed to state a claim upon which relief can be
granted. . . . As and for a third affirmative defense, the
plaintiff's clainms, if any, are barred by the Suprene Court

decision in Coulee Catholic Schools vs. LIRC, 320 Ws. 2d 275

(2009)."

55 On July 21, 2010, St. Patrick filed a notion to
dism ss DeBruin's conplaint for failure to state a claim In
its brief, St. Patrick relied on the First Amendnent to the
United States Constitution and Article 1, Section 18 of the
Wsconsin Constitution, as well as the language 1in the
term nation clause, to support its notion to dism ss.

156 DeBruin responded, arguing that contract clains are
different from anti-discrimnation suits brought by governnment

entities and that the case could be decided on neutra
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principles of law, nanely, whether DeBruin's alleged failure to
perform background checks was "good and sufficient cause" for
term nation under her contract with St. Patrick.

157 As discussed by other witers, Walworth County G rcuit
Judge John R Race held a hearing and granted the notion to
di sm ss. The circuit court identified several of the critica
themes that enmerge in this opinion

158 After DeBruin appeal ed, the court of appeals certified
the following question to this court: “In light of the

W sconsin Suprene Court's decision in Coulee Catholic Schools v.

LIRC, 2009 W 88, 320 Ws. 2d 275, 768 N.W2d 868, are religious
organi zations imune from conmon | aw breach of contract |awsuits
brought by mnisterial enployees?"

|1

159 The court of appeals certified a mpjor constitutional
guestion that is not susceptible to a yes or no answer. W need
not address this question if the case can be decided on other
gr ounds.

160 Kathleen DeBruin cannot win this case because she has
not stated a claim that a Wsconsin court can decide in her
favor.

61 First, her case cones to this court in the wake of

Hosanna- Tabor Evangelical Lutheran Church & School v. EEQOC, 565

Uus. _ , 132 S. C. 694 (2012), and Coul ee Catholic Schools v.

LIRC, 2009 W 88, 320 Ws. 2d 275, 768 N W2d 868. Al t hough

both cases involve the "mnisterial exception®™ to governnent
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regul ati ons af fecting enpl oynent bot h opi ni ons contain
conpel I'i ng | anguage that could be applied in a broader context.

162 The first paragraph of Hosanna-Tabor stated the issue

in that case:

Certain enploynent discrimnation |laws authorize
enpl oyees who have been wongfully termnated to sue
their enployers for reinstatenent and danages. The
guestion presented is whether the Establishnment and
Free Exercise Clauses of the First Anmendnent bar such
an action when the enployer is a religious group and
t he enpl oyee is one of the group's mnisters.

132 S.Ct. at 699.

163 Coul ee stated its guestion as "whet her [the
plaintiff's] age discrimnation claim under the [Wsconsin Fair
Enpl oyment Act] is precluded by the First Amendnent and/or the
Freedom of Conscience Clauses in Article I, Section 18 of the
Wsconsin Constitution." Coulee, 320 Ws. 2d 275, f2.

164 The present case does not involve the "mnisterial

exception” as discussed in Hosanna-Tabor and Coul ee because it

does not feature an executive Dbranch governnent agency
attenpting to enforce governnment enploynent discrimnation |aws
or regqgul ations. Instead, this case involves a "mnisterial"
enpl oyee of a religious organization attenpting to enforce a
private enpl oynent contract.

165 Hosanna- Tabor states that: "W express no view on

whether the [mnisterial] exception bars other types of suits,

including actions by enployees alleging breach of contract or

tortious conduct by their religious enployers.” Hosanna- Tabor

132 S. CG. at 710 (enphasis added). Coulee, in turn, said that
"W do not nean to suggest that anything interfering wth a

4
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religious organization is totally prohibited. General | aws

related to building licensing, taxes, social security, and the

like are normally acceptable,”™ 320 Ws. 2d 275, 4965 (enphasis

added), and it heavily relied on Rayburn v. General Conference

of Seventh-Day Adventists, 772 F.2d 1164, 1171 (4th G r. 1985),

where the court said: "Like any other . . . organization

[ churches] may be held liable . . . upon their valid contracts.”

(Enmphasi s added).

66 Thus, Hosanna- Tabor and Coul ee do not explicitly bar a

m ni sterial enployee's suit to enforce an enpl oynent contract.

167 On the other hand, Hosanna- Tabor seenmingly alluded to

our certified question in its reference to "breach of contract,"

and both Hosanna-Tabor and Coulee contain sonme very broad

| anguage that would appear to cover a religious organization's
hiring and termination of "mnisterial" enployees. I n Hosanna-

Tabor, the Court said:

The nenbers of a religious group put their faith in
the hands of their mnisters. Requiring a church to
accept or retain an unwanted mnister, or punishing a
church for failing to do so, intrudes upon nore than a
nmere enpl oynent decision. Such action interferes with
the internal governance of the church, depriving the
church of control over the selection of those who wl|
personify its beliefs. By inmposing an unwanted
mnister, the state infringes the Free Exercise
Cl ause, which protects a religious group's right to
shape its own faith and mssion through its
appoi nt nent s. According the state the power to
determne which individuals wll mnister to the
faithful also violates the Establishnment C ause, which
prohi bits gover nient i nvol venent in such
eccl esi astical deci sions.

Id. at 706 (enphasis added).
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The interest of society in the enforcenent of

enpl oynment discrimnation statutes is undoubtedly
i nportant. But so too is the interest of religious
groups in choosing who wll preach their beliefs,

teach their faith, and carry out their mssion. Wen
a mnister who has been fired sues her church alleging
that her termination was discrimnatory, the First

Anmendment has struck the bal ance for us. The church
must be free to choose those who will guide it on its
way.

ld. at 710.

168 Coulee utilizes not only the First Amendnent but al so

Article |, Section 18 of the Wsconsin Constitution:

This court has stated that Article |, Section 18
serves the sane dual purposes as the Establishnent
Cl ause and Free Exerci se Cl ause of t he u. S

Consti tution. However, we have also recognized that
these provisions, though sharing sone simlarities
with the federal provisions, are not the sane. The
protections and prohi bi tions in the Wsconsin
Constitution are far nore specific. And with regard
to the rights of conscience, this clause contains
extrenely strong | anguage, provi di ng expansi ve
protections for religious |iberty. Thus, we are not

limted to current First Amendnent jurisprudence when
interpreting our own constitutional protections for
religious liberty; rather, we are required to give
effect to the nore explicit guarantees set forth in
our state constitution.

Coul ee, 320 Ws. 2d 275, 60 (citations omtted).

The state sinply has no authority to control or
interfere with the selection of spiritual |eaders of a

religious organization with a religious mssion. The
text of our constitution states that the state cannot
do it—at all. The main inquiry is not how inportant

the right in question is, but whether the law is
"controlling"” or "interfering with" religious freedom

Id., 163 (enphasis added).

The Wsconsin Constitution, with its specific and
expansi ve |anguage, provides nuch broader protections
for religious liberty than the First Anmendnent. (W'
need not explore the outer boundaries of those

6
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protections here. But it is clear that the Wsconsin
Constitution provides at | east the protections
contained in the First Amendnent.

ld., 166.

69 Wsconsin courts are not executive branch agencies
i ke the EEOC and LIRC, but that does not nean that they are not
government entities engaging in "state action” when they enforce
contracts. The Fourteenth Anmendnent "governs any action of a

State, 'whether through its legislature, through its courts, or

through its executive or admnistrative officers. Mboney V.

Hol ohan, 294 U.S. 103, 113 (1935)(quoting Carter v. Texas, 177

U S. 442, 447 (1900)) (enphasis added).

170 Justice Roggensack's opinion cites Shelley v. Kraener,

334 U.S. 1 (1948), for the proposition that "the action of state
courts and judicial officers in their official capacities is to
be regarded as action of the State within the neaning of the
Fourteenth Anendnent." Lead op., 917. Shel l ey was preceded in
this respect by such cases as Virginia v. Rves, 100 U S. 313

318 (1879), and Cvil R ghts Cases, 109 U S 3, 17 (1883), and

foll owed by Palnore v. Sidoti, 466 U S. 429, 432 n.1 (1984). As

in Shelley, judicial enforcement of a contract can constitute

state action. Cf. Gerber v. Longboat Harbour N. Condom ni um

Inc., 724 F. Supp. 884 (MD. Fla. 1989)(vacated in part on other

grounds GCerber v. Longboat Harbour N Condom nium Inc., 757

F. Supp. 1339 (MD. Fla. 1991)).

171 At a mninmm Hosanna-Tabor and Coul ee put Wsconsin

courts on high alert when they are asked to enforce a contract

by a religious organization in a mnner that the religious
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organi zation contends is a violation of its constitutional
rights.

172 Second, the contract provision that DeBruin relies

upon is illusory.

173 In Wsconsin, the enploynent-at-will doctrine is an
established tenet of workplace relations. Hausman v. St. Croix
Care Cr., 214 Ws. 2d 655, 663, 571 N.W2d 393 (1997). It has

been recognized in case |law since 1871. Prentiss v. Ledyard, 28

Ws. 131, 133 (1871). In Mackenzie v. MIler Brewing Co., 2001

W 23, 112, 241 Ws. 2d 700, 623 N.W2d 739, the court expl ained
that the enploynent-at-will doctrine serves the interests of

enpl oyees as well as enployers. In Batteries Plus, LLC v. Mhr,

2001 W 80, 115, 244 Ws. 2d 559, 628 N W2d 364, the court
observed that "[t]he antidote for both parties to the potentia
unfairness arising from a party's change of heart 1is an
enpl oynment contract."

174 Many enpl oynment contracts i ncl ude a provi si on
protecting an enployee from discharge w thout cause. These
provi sions replace and reverse the enploynent-at-will rule.

175 In this case, the termnation <clause contains
di scharge "without cause"™ ©protection. However, it then
nullifies that protection by assigning to St. Patrick the right
to determ ne what "good and sufficient cause"” is. In short, the
protection that DeBruin relies on does not exist; it 1is
illusory; and DeBruin is basically subject to enploynent-at-

wll.
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176 In ny view, nuch of Justice Crooks' opinion on this
subject is spot on. He wites that the termnation clause is "a
t ext book case of an illusory prom se—words in promssory form
that promse nothing.'" Justice Crooks' concurrence, 940
(quoting 2 Joseph M Perillo & Helen Hadjiyannakis Bender,
Corbin on Contracts § 5.28, at 142 (1995)).

177 Justice Crooks cites the Restatenment (Second) of

Contracts § 2, comrent e, which reads:

(e) Il lusory proni ses; nere statenments  of
intention. Wrds of prom se which by their terns nake
performance entirely optional wth the "promsor"
what ever may happen, or whatever course of conduct in
other respects he nmay pursue, do not constitute a
prom se. Even if a present intention is manifested,
the reservation of an option to change that intention
means that there can be no promsee who is justified
in an expectation of perfornmance.

Rest at enent (Second) of Contracts 8 2 (1981).

178 MWy only difference with Justice Crooks' opinion is
with his conclusion that because of the illusory "w thout cause”
protection in the termnation clause, "no contract exists,"”
Justice Crooks' concurrence, 940, or "no enforceable contract
exists," 1d., 9941, 48. This difference, however, is
f undanment al . From St. Patrick's perspective, it did not breach
the contract; it exercised its rights under the contract.

179 There may well be elenments of the contract that could
be enforced, but not the part of the term nation clause that
DeBruin relies on, because it afforded her no protection, as a
matter of |aw.

180 Third, the term nation clause does nore than confirm

St. Patrick's rights as an at-will enployer with respect to at
9
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| east sonme of its enployees. It protects St. Patrick's rights
as a religious organization. The term nation clause as a whol e
specifically reserves to St. Patrick the right to freely
exercise its religious prerogatives under the First Amendnent
and Article I, Section 18 of the Wsconsin Constitution.

81 DeBruin cannot prevail in this case because a
religious organization reserved its rights to termnate its
m ni sterial enployees on grounds of "dissatisfaction,” and it
exerci sed those rights. To prevail, DeBruin wuld have to
persuade a court to enter into an internal parish conflict and
second guess the parish's decision. It would have to deny St.
Patrick the power to nake a decision that it explicitly reserved
to itself. This cannot be squared with any reasonable view of
religious liberty.

82 This conclusion is supported by this court's decision

in Oston v. Hallock, 55 Ws. 2d 687, 201 NWw2d 35 (1972),

where the court reviewed the term nation of an Episcopal Rector.

Al t hough the circunmstances were different, the court observed:

W think it is clear that the plaintiff is seeking a
civil tribunal review of the nerits of the findings
and decisions of the Bishop and the Standing
Comm ttee, which determned that there was a serious
di sagreenent existing between the pastor and the
congregation as represented by its Wardens and
Vestrynen, and that for the good of the church there
must be an imediate dissolution of the pastoral
rel ati onship between St. Paul's and its pastor. Under
both Wsconsin and federal case |law, such a review in
this case is outside the province of judicial review

Id. at 698 (enphasis added).

83 This case is |ike Oston because authority inside the

religious organization has been vested wth the right to
10
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determ ne "good and sufficient cause.” As such, this case is
out side the province of judicial review

184 For these reasons, DeBruin loses, and there is no
point in extending her disappointnent by remanding this case to
the circuit court.

11

185 St. Patri ck careful ly pr ot ect ed its religious

prerogatives in the termnation clause of +the Contract of

Enpl oynment. Suppose the clause read differently.

The term of this Agreenent shall begin July 1,
2009 and shall end on June 30, 2010. The PARI SH
agrees that the DI RECTOR OF FAITH FORMATI ON shall not
be discharged during the term of +this contract,
wi t hout good and sufficient cause.

186 This hypothetical clause enploys a standard devised by
the parish, but it appears to open the door to interpretation by
a court.

187 Suppose the contract provided:

TH'S AGREEMENT is made this first day of July,
2009 by and between Jane Doe, herein after referred to
as the DIRECTOR OF FAI TH FORMATI ON, and Saint Patrick
Congregation of the Archdiocese of M I waukee, herein
after referred to as PARISH The term of this
Agreenent shall begin July 1, 2009 and shall end on
June 30, 2010.

188 This hypothetical clause contains no explicit "wthout
cause" protection for the enployee and no identified standard
for a court to review Could a Wsconsin court review a breach
of contract claim under such a contract? If it did, what
standards would it enploy? How would it fill in the blanks?

189 Either of these hypothetical contract clauses would

pose a nmuch nore difficult case than the one before us. W
11
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would no longer be able to say that the enployee's discharge
protection in the termnation clause was illusory or that the
cl ause specifically reserved St. Patrick's religious rights. W
woul d have to grapple with the question of whether by offering a
contract, St. Patrick waived some of its religious protections.

190 These hypotheticals are not before us, and, in ny
view, it 1is both wunnecessary and dangerous to attenpt to
det erm ne now how t hese and ot her cases shoul d be deci ded.

IV

191 For nore than a century, civil courts in the United
States have cautiously approached questions involving churches
and mnisters. The Suprenme Court approved the practice of
courts abstaining from certain cases involving ecclesiastical
guestions, well-before the religion clauses of the First
Amendnent were incorporated into the Fourteenth Anendnent and

applied to the states. E.g., Watson v. Jones, 80 US. (13

Wall.) 679 (1872); Kedroff v. St. N cholas Cathedral of the

Russi an Orthodox Church in N.. Am, 344 U. S. 94, 110 (1952). The

Suprene Court has since indicated that the First Anendnent is
inplicated in these disputes. Kedroff, 344 U S. at 116.

192 The Suprenme Court has recognized that matters of
church polity, which includes the selection of mnisters,

generally receive First Anendnent protection. See Serbian E.

Orthodox Diocese for the US of An & Canada v. MIivojevich,

426 U.S. 696, 713 (1976). Cf. Gonzalez v. Roman Catholic

Archbi shop of Manila, 280 U S. 1, 16 (1929).

12



No. 2010AP2705. dt p

193 However, Hosanna- Tabor raises the question whether the

First Anmendnent bars breach of contract clainms involving the
termnation of a mnisterial enployee, or whether breach of
contract clains are subject to judicial review applying neutral
principles of |[aw Article |, Section 18 of the Wsconsin
Constitution nust be considered in this determ nation. W also
have to deal with Wsconsin precedent, which the parties did not

cite. Evangelical Lutheran St. Paul's Congregation v. Hass, 177

Ws. 23, 187 NW 677 (1922)("Action by [church] . . . to
conpel . . . its pastor . . . to deliver up to it all property
belonging to the organization . . . and perpetually enjoining
himfrom. . . interfering with any of the property or functions

of the congregation or of assumng or exercising the functions
of its pastor."”); dston, 55 Ws. 2d at 690 (statenent of the
case) ("This appeal concerns the termnation of dston's
pastoral relationship with St. Paul's Episcopal Church."); Black
v. St. Bernadette Congregation of Appleton, 121 Ws. 2d 560, 360

N.W2d 550 (Ct. App. 1984)(reviewing the disposition of a breach
of contract claim brought against church where term nation was
made for ecclesiastical reason).

194 1In recent years courts, often relying on Rayburn, 772
F.2d at 1171, have struggled to bal ance First Amendment concerns
with attenpts to enforce breach of contract clains involving a
church and a mnister by applying neutral principles of |law, as

suggested in General Council on Finance & Administration of the

United Methodist Church v. California Superior Court, County of

13
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San Diego, 439 US. 1369, 1373 (1978)(Rehnquist, Circuit

Justice), and Jones v. Wl f, 443 U S. 595, 602-03 (1979).1

195 In Mnker v. Baltinore Annual Conference of United

Met hodi st Church, 894 F.2d 1354 (D.C. Cr. 1990), the court

permtted a contract claim to proceed but it repeatedly raised
caution in doing so. After dismssing one of the contract
clainms brought by Pastor M nker against his church based on
docunents drafted by the church, the court permtted a second
claim to survive a notion to dismss, while providing the

fol | ow ng war ni ngs:

It is true, as the Supreme Court noted in another
context, <courts nmay not consider provisions whose
enforcement would require "a searching and therefore
imperm ssible inquiry"” into church doctrine. Ser bi an
Eastern Othodox D ocese v. MIlivojevich, 426 U S
696, 723 (1976).

! See e.g., Petruska v. Gannon Univ., 462 F.3d 294, 312 (3d
Cir. 2006)("Therefore, the question is whether Petruska' s breach
of contract claim can be decided w thout wading into doctrina
waters. . . . [If] issues which would result in excessive
entangl enent [arise], the clains may be dismssed on that basis
on summary judgnent.")(citation omtted); Mnker v. Baltinore
Annual Conference of United Methodist Church, 894 F.2d 1354
(D.C. Cir. 1990); Marshall v. Minro, 845 P.2d 424, 428 (Al aska
1993) (Courts nust dismss clains that require "the court to
interpret [the mnister's] enploynent relationship® with his
church.); Dayner v. Archdiocese of Hartford, 23 A 3d 1192, 1205
(Conn. 2011) (Courts can hear cases involving "particular wongs
by the church that are wholly [nonreligious] in character.")
(quoting Rweyemanu v. Cote, 520 F.3d 198, 208 (2d Cr. 2008))
(enmphasi s added by Dayner); Alicea v. New Brunsw ck Theol ogi ca
Sem nary, 608 A 2d 218, 222 (N.J. 1992)("[We refuse to adopt a
per se rule that courts may not entertain” suits by mnisters
agai nst churches. However, "there are many cases in which court
i ntervention is si mply i nappropri at e" under t he First
Amendnent.) (citations and quotations omtted).

14
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The Rayburn court held that entanglenents mght result
from a protracted |egal procedure which mght involve
subpoenas, discovery, and other tools designed to
probe the mnd of the church. 772 F.2d at 1170-71.
The Church asserts that sinply permtting a court to
hear Mnker's contract clains mght distort church
appoi ntment deci si ons—<eausing churches to make only
those choices that avoid the appearance of |egal

i npropriety.

W acknowl edge that the contract alleged by
M nker threatens to touch the core of the rights
protected by the free exercise clause. See MCure v.
Salvation Arny, 460 F.2d 553, 558-59 (5th Cir. 1972)
("The relationship between an organi zed church and its
mnisters is its lifeblood. The mnister is the chief
instrument by which the church seeks to fulfill its
pur pose."). W also agree that any inquiry into the
Church's reasons for asserting that M nker was not
suited for a particular pastorship would constitute an
excessive entanglenent in its affairs. See Natal .
Christian and Mssionary Alliance, 878 F.2d 1575 (1st
Gr. 1989)(inquiry into reasons for mnister's
di scharge would plunge court "into a mnmelstrom of
Church  policy, adm ni strati on, and governance");
Rayburn, 772 F.2d at 1171

Furthernore, as the renmedy would be limted to the
award of noney danmages, we see no potential for
di stortion of church appoi nt ment decisions from
requiring that the Church not make enpty, m sleading
promses to its clergy.

It could turn out that in attenpting to prove his

case, appellant will be forced to inquire into matters
of ecclesiastical policy even as to his contract
claim O course, in that situation, a court may

grant summary judgnent on the ground that appellant
has not proved his case and pursuing the matter
further would create an excessive entanglement wth

religion. . . . Once evidence is offered, t he
district court will be in a position to control the
case so as to protect against any inpernissible
ent angl enent s. Thus, while the first anmendnent

forecloses any inquiry into the Church's assessnent of
M nker's suitability for a pastorship, even for the
purpose of showing it to be pretextual, it does not

15
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from determ ning whether
fact exists.

Catholic H gh School Ass'n v. Culvert, 753 F.2d 1161,
1168 (2d Cir. 1985) (first anendnent prohibition of
state board's ability to inquire into nature of

religious notives does not

jurisdiction).

preclude it from asserting

M nker, 894 F.2d at 1359-61
\Y
196 In ny view, this court should not try to decide
controversies that are not before us. Consequently, 1 join the

mandate to dism ss the case
the circuit court.

197

For the foregoing reasons, |

whi ch anmpbunts to an affirnance of

respectfully concur.

16
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198 ANN WALSH BRADLEY, J. (di ssenting). There is no
majority opinion of this court. O the five justices who would
affirm the circuit court, three (Justice Roggensack, Justice
Ziegler, and Justice Gableman) would decide this case on the
constitution® and two (Justice Crooks and Justice Prosser) would
decide it on the specific contract at issue in this case.
Accordingly, because no opinion has garnered the vote of four
justices, nothing set forth in any of the opinions has
precedenti al val ue.

199 When | examne the issue certified by the court of
appeals, | conclude that DeBruin's common |aw contract clainms do
not inplicate free exercise concerns and therefore do not
require dismssal for failure to state a claim Further, it
woul d be premature to determ ne whether the clains would foster
an excessive state entanglenment with religion. Because | would
remand this case to the circuit court for further proceedings, |
respectfully dissent.

I

1100 The court of appeals certified the case to this court,

asking the following question: "In Ilight of +the Wsconsin

Suprene Court's decision in Coulee Catholic Schools v. LIRC

2009 wW 88, 320 Ws. 2d 275, 768 N W2d 868, are religious
organi zations i mune from conmon | aw breach of contract |awsuits
brought by mnisterial enployees?” Coul ee and other relevant
cases address state involvenent in a church's decision to hire

or fire its mnisters. These cases do not address state

! Hereinafter, Justice Roggensack's opinion.

1
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i nvol venent with other aspects of the enploynent relationshinp.

Accordingly, | conclude that a narrower question should be
addressed: whether, based on the reasoning of Coulee and simlar

cases, a religious organization is immune from comon |aw
contract clains <challenging its basis for termnating a
m ni sterial enpl oyee.

1101 St. Patrick contends that DeBruin failed to state a
claim for relief because her contract clains are precluded by
the state and federal constitutions. The First Anmendnent of the
United States Constitution provides, in relevant part: "Congress
shall make no |aw respecting an establishnment of religion, or
prohibiting the free exercise thereof . . . ." These two

cl auses provide distinct protections.

1102 The first clause, "Congress shall make no | aw
respecting an establishnment of religion,” is referred to as the
Est abl i shnent Cl ause. It af f ords protection agai nst

"sponsorship, financial support, and active involvenent of the

sovereign in religious activity." Lenon v. Kurtzman, 403 U.S.

602, 612 (1971); see also State ex rel. Wsconsin Health

Facilities Auth. v. Lindner, 91 Ws. 2d 145, 280 N W2d 773

(1979). An "excessive entanglenment” in violation of the
Est abl i shnent C ause can arise when the state is required to

interpret and evaluate church doctrine. See, e.g., Wsconsin

Conference Bd. of Trustees of United Methodist Church, Inc. v.

Cul ver, 2000 W App 132, 915, 237 Ws. 2d 343, 614 N. W2d 523.
1103 The second cl ause, which declares that "Congress shal

make no law . . . prohibiting the free exercise thereof,” 1is
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referred to as the Free Exercise { ause. It protects the power
of religious organizations "to decide for thenselves, free from
state interference, matters of church governance as well as
those of faith and doctrine.” Coulee, 320 Ws. 2d 275, 137.

1104 Additionally, Article I, Section 18 of the Wsconsin
Constitution provides, in relevant part, "The right of every

person to worship Almghty God according to the dictates of

consci ence shall never be infringed; . . . nor shall any control
of , or interference wth, the rights of conscience be
permtted . . . ." This court has explained that this

provision, referred to as the Freedom of Conscience d ause,
"servel[ s] t he samne dual pur pose of prohi bi ting t he
"establishment' of religion and protecting the 'free exercise'

of religion.™ State ex rel. Warren v. Nusbaum 55 Ws. 2d 316,

332, 198 N W2d 650 (1972). Nevertheless, it contains nore
explicit language than the First Amendnment of the United States
Constitution, providing expansive protections for religious
liberty. Coulee, 320 Ws. 2d 275, {60.

1105 The parties' argunents focus on the Free Exercise
Clause and the Freedom of Conscience C ause. Accordingly, |
address the constitutional right to free exercise first. Then,
| turn to briefly comment upon the Establishnment C ause concerns
that could potentially be inplicated by DeBruin's contract
cl ai ns.

A
1106 St. Patrick asserts that state court adjudication of

DeBruin's contract clainms would violate its right to free
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exer ci se. Based on this court's reasoning in Coulee and the
United States Suprene Court's reasoning in Hosanna-Tabor
Evangel i cal Lutheran Church and School v. EEOCC, 565 U S. _ , 132

S. . 694 (2012), St. Patrick contends that DeBruin cannot
chall enge her termnation because "[i]t is now crystal clear
that the legal analysis of the hiring/firing decisions of
religious organizations begins and ends with the question of
whether . . . [the] enployee was a m nisterial enployee."

1107 The cases upon which St. Patrick relies do not involve
court enforcenent of a contractual prom se that was voluntarily
made by a church. Rat her, they involve challenges to clains
filed under state and federal anti-discrimnation statutes.

108 In these <cases, courts have been <called upon to
address enploynment discrimnation clainms made against religious
organi zations, and they have drawn a |line between mnisterial
and non-nministerial enployees. The court-created "mnisterial
exception” is an affirmative defense available to religious
organi zations that precludes discrimnation clains filed by
their mnisterial enployees.

1109 In  Coul ee, 320 Ws. 2d 275, 123, a mnisteria
enpl oyee of a religious school alleged that she was term nated
on the basis of age, in wviolation of the Wsconsin Fair
Enpl oynment Act. This court characterized the enployee's suit as
"an effort by the state to intrude into the hiring and firing
decisions of a religious organization,” and it concluded that
such an effort violated both the Free Exercise Cause and the

Freedom of Consci ence C ause. Id., f62. Regardi ng the Freedom

4
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of Conscience Clause, it explained: "The state sinply has no
authority to <control or interfere wth the selection of
spiritual leaders of a religious organization with a religious
mssion." 1d., 988.

1110 The Coul ee decision relies heavily on an earlier case

fromthe Fourth Crcuit Court of Appeals. |In Rayburn v. Genera

Conference of Seventh-Day Adventists, 772 F.2d 1164 (4th Gr.

1985), an enpl oyee argued that she had been passed over to fil

a mnisterial position on the basis of race and sex, and that
the church's discrimnatory hiring decision violated Title VI
of the Gvil R ghts Act of 1964. The Fourth Circuit concluded
that the "introduction of government standards to the selection
of spiritual |Ileaders would significantly, and perniciously,
rearrange the relationship between church and state,” and that

"[a]lny attenpt by governnent to restrict a church's free choice

of its leaders . . . constitutes a burden on the church's free
exercise rights."” Id. at 1169, 1168.
1111 Finally, in Hosanna- Tabor, 132 S . 694, a

m ni sterial enployee of a religious school alleged that she had
been term nated because of a disability in violation of the
Americans with Disabilities Act. The question before the United
States Suprene Court was "whether [the] freedom of a religious
organi zation to select its mnisters is inplicated by a suit
alleging discrimnation in enployment.” Id. at 705. The Court
recognized the mnisterial exception and explained that
“[r]equiring a church to accept or retain an unwanted m nister,

or punishing a church for failing to do so, intrudes upon nore
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than a nmere enploynment decision. Such action interferes with
the internal governance of the church, depriving the church of
control over the selection of those who wll personify its
beliefs." Id. at 706.2

1112 Not one of these cases involved a contract claim
brought by a mnisterial enployee. To the contrary, all three
cases either inply or state outright that their reasoning, which
is applicable to clainms nade under anti-discrimnation statutes,
does not necessarily extend to clains for breach of contract.

113 In Coulee, this court acknow edged that "a church's
[ constitutional] authority to make hiring and firing
decisions . . . renove[s] the church's decisions in these

matters from the jurisdiction of the courts with respect to

anti-discrimnation laws[.]"3 320 Ws. 2d 275, 4940 (enphasis

added). Neverthel ess, it cautioned, "W do not nean to suggest
that anything interfering with a religious organization is

totally prohibited. GCeneral laws related to building |licensing,

2 See also Combs v. Central Tex. Annual Conf. of United
Met hodi st Church, 173 F.3d 343, 350 (5th Gr. 1999) (holding
that the free exercise clause prohibited application of Title
VI to a church's decision to termnate a mmnister) ("[l]n
investigating enploynent discrimnation clainms by mnisters
against their church, secular authorities would necessarily
intrude into church governance in a nanner that would be
i nherently coercive, even if the alleged discrimnation were
purely nondoctrinal.") (enphasis added).

3 The United States Suprene Court later clarified that the
m ni sterial exception operates not as a jurisdictional bar, but
rather, as an affirmative defense to an otherw se cognizable
claim Hosanna- Tabor Evangelical Lutheran Church and School v.
EECC, 132 S. C. 694, 709 n.4 (2012).

6
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taxes, social security, and the like are normally acceptable.”
Id., 165.

1114 In Rayburn, wupon which the Coulee court relied, the
Fourth Circuit was nore specific with regard to the question we
now address. It expressly stated that its analysis would not
extend to breach of contract clainms: "O course churches are

not —and shoul d not be—above the law. Like any other person or

organi zation, they may be held liable for their torts and upon

their valid contracts.” 772 F.2d at 1171 (enphasis added).

1115 Most recently, in Hosanna-Tabor, the Suprene Court

clearly stated that it "express[ed] no view' on whether its
analysis would apply to a breach of contract claim brought

agai nst a church by a mnisterial enployee:

The case before us is an enploynent discrimnation
suit brought on behalf of a mnister, challenging her

church's decision to fire her. Today we hold only
that the mnisterial exception bars such a suit. W
express no view on whether the exception bars other
types of suits, including actions by enployees
all eging breach of contract or tortious conduct by
their religious enployers. There wll be time enough

to address the applicability of the exception to other
circunstances if and when they arise.

132 S. C. at 710.
116 | take these courts at their word. DeBruin's contract
claims are not precluded by a straightforward application of

Coul ee, Rayburn, or Hosanna- Tabor.

117 Nevertheless, St. Patrick asks the court to break new
ground and extend the holdings of these cases to DeBruin's
contract cl ains. It argues that "the underpinnings and

rationale for why the discrimnation |aws" cannot restrict a
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church's decision to termnate a mnisterial enployee "apply
with equal force" to a contract claim The inplication of this
argunent is that, for the sane reason the |egislature cannot
regulate a church's decision to termnate a mnister, courts
nmust |ikewi se refrain from adjudicating clains alleging that the
church breached terns of an enploynent contract by termnating a
m ni sterial enpl oyee.

1118 | disagree with St. Patrick that the underpinnings and

rational e of Coul ee, Rayburn, and Hosanna- Tabor apply w th equal

force to DeBruin's contract clainmns. The concern underlying
these cases is that the enforcenent of anti-discrimnation |aws
would "intrud[e] into the mission of religious organizations"* by

i ntroduci ng "governnment standards to the selection of spiritual

| eaders,"® "restrict[ing] a church's free ~choice of its
| eaders,"® and "depriving the church of control over the
selection of those who will personify its beliefs."’” There are

cruci al differences between the enforcenent of an anti -
discrimnation statute and the enforcenent of a contract, and
these differences undermne St. Patrick's concerns about state

intrusion into its free choice of mnisterial enployees.

4 Coulee Catholic Schools v. LIRC, 2009 W 88, 955, 320
Ws. 2d 275, 768 N. W 2d 868.

® Rayburn v. General Conference of Seventh-Day Adventists,
772 F.2d 1164, 1169 (4th Cr. 1985).

6 1d. at 1168.

’ Hosanna-Tabor, 132 S. Ct. at 706.

8
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1119 Here, DeBruin's clains do not raise concerns about
state "regulat[ion of] the hiring and firing" of mnisterial
enpl oyees, Coulee, 320 Ws. 2d 275, 4984, because the relevant
law (contract law) is not a regulatory nandate from the state
The state played no role in St. Patrick's selection of a
m ni ster. It did not require St. Patrick to enter into a
witten enploynment contract, and it did not nmandate any specific
contract terns.

1120 I nst ead, St. Patri ck vol untarily sel ected its
mnister, freely negotiated the terns of enploynent including
the circunstances under which the mnister could be fired, and
willingly agreed that both parties would be bound by those
termns. Allowing DeBruin's contract clains to survive a notion
to dismss would nerely recognize that St. Patrick, "like any
other person or organization,” is bound by its contracts.
Rayburn, 772 F.2d at 1171. Gven that this case does not
involve the state attenpting to restrict the church's choice of
its leaders, | conclude that this case does not inplicate the
Free Exercise Cause of the United States Constitution.

1121 My conclusion is supported by decisions from other

jurisdictions. In Mnker v. Baltinore Annual Conference of

United Methodist Church, 894 F.2d 1354 (D.C. Cir. 1990), the

court determned that permtting a pastor's Age Discrimnation
in Enploynent Act claim to proceed would violate the Free
Exercise Clause. Nevertheless, the court found "conpelling" the
assertion that the Free Exercise Cause could not bar an action

for a breach of an enpl oynent contract, id. at 1359, and it held
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that dismssal of the breach of contract claim was premature
id. at 1361. It explained: "A church is always free to burden
its activities voluntarily through contracts,” and further that
“[a] church, like any other enployer, is bound to performits
prom ssory obligations in accord with contract |aw" Id. at
1359, 1361. Accordingly, the pastor was "entitled to rely upon
his enployer's representations and to enforce themin a secular
court." 1d. at 1361.

122 Simlarly, in Petruska v. Gannon University, the court

det erm ned t hat even t hough a mnister's Title VI |

di scrimnation claim nust be dismssed, the "[e]nforcenment of a

promse, willingly nade and supported by consideration, in no
way constitutes a state-inposed |imt wupon a church's free
exercise rights.” 462 F.3d 294, 310 (3d Cr. 2006). The Third

Circuit Court of Appeals explained: "On its face, application of
state contract | aw does not involve governnent-inposed limts on
[the church's] right to select its mnisters: Unlike the duties
under Title VII and state tort |aw, contractual obligations are
entirely voluntary." I|d.

1123 For the same reason, | conclude that permtting
DeBruin to maintain contract clains does not control or
interfere with St. Patrick's right of conscience in violation of
the Wsconsin Constitution. | acknowl edge that the Wsconsin
Constitution provides broader free exercise protection than the
First Amendnent. Nevert hel ess, as explained above, court

adj udi cation of the clains does not "control or interfere with"

10
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a church's selection of 1its mnisters. See, Coulee, 320

Ws. 2d 275, {63.

1124 Instead, if courts routinely dismssed this variety of
contract claim they mght create an unnecessary roadblock
hanmpering a church's free exercise ability to select its
m ni sters. There is no dispute that a church, like any other
organi zation, enjoys the freedom to contract. Contract | aw
"pronote[s] and facilitate[s] the reliance on agreenents”
t hrough court enforcenent of "reasonable expectations that have
been induced by the making of a pronmise.” Joseph M Perillo,

Corbin on Contracts § 1.1 at 2 (rev. ed. 1993).8 The

underpinning of contract law is that conpetent parties are
permtted to bind thenselves to voluntary agreenents, and such
agreenents will be enforced by courts (provided that they are

not illegal or contrary to public policy). See, e.g., Jezeski

v. Jezeski, 2009 W App 8, 111, 316 Ws. 2d 178, 763 N.W2d 176.
1125 If the mnisterial exception discussed in Coulee,

Rayburn, and Hosanna- Tabor were extended to bar contract cl aimns,

8 An 1875 statement by Sir George Jessel, which has been
described as "perhaps the nost fanobus judicial statenent about

freedom of contract,” identifies contract enforcenent as a key
conponent of the freedom of contract: "[Men of full age and
conpetent understanding shall have the utnost |iberty of

contracting, and [] their contracts when entered into freely and
voluntarily shall be held sacred and shall be enforced by Courts
of justice." Todd D. Rakoff, Is Freedom From Contract
Necessarily a Libertarian Freedon?, 2004 Ws. L. Rev. 477, 479-
80 (quoting Printing & Nunerical Registering Co. v. Sanpson, 19
L.R -Eq. 462, 465 (V.C. 1875)); see also Harry N Scheiber, The
State and Freedom of Cont r act 1 (1998) (defining the
"institution of contract" as "the legal formin which agreenents
and promses are mde, Wwth the purpose of naking them
enforceable by the courts").

11



No. 2010AP2705. awb

then term nation clauses would not be worth the paper they were
printed on because no civil authority could hold a religious
organi zation to the terns of any such contract it had negoti ated
with a mnisterial enployee. Candi dates for mnisterial
positions mght be less inclined to enter into these types of
enpl oynment arrangenents in the first instance. A church's
ability to recruit the best and brightest candidates for
mnisterial positions could be underm ned because the church
woul d be unable to offer desirable candidates any contractual
assurances regarding job security.?®

1126 | conclude that DeBruin's contract clains should not
be dismssed for failure to state a claim Rat her, they should

be remanded to the circuit court for further proceedings.

B
1127 1| have determned that DeBruin's contract clains do
not raise free exercise concerns. Neverthel ess, | pause to
observe t hat anot her constitutional concern, excessi ve

entanglenment in violation of the Establishnent C ause, could
potentially arise if the court proceeded to evaluate St

Patrick's reasons for termnating DeBruin. See Lenobn .

Kurtzman, 403 U S. 602 (1971); State ex rel. Wsconsin Health

® At oral argunent, St. Patrick acknow edged that its
position was "absolute" and that, "if push comes to shove, :
the First Amendnment, it trunps the right to contract . . . ."
It could not identify any contractual assurances that a church
could offer a prospective mnisterial enployee regarding job
security. Instead, it could only offer the foll ow ng advice: "I
woul d nake sure that [a prospective mnisterial enployee] is
very confortable with the people that she wants to work for.
That would the first thing. You would have to neet the people
and be very confortable wth your enployer."”

12



No. 2010AP2705. awb

Facilities Auth. v. Lindner, 91 Ws. 2d 145, 280 N W2d 773

(1979).
1128 In Establishnment C ause cases, the question is whether
the court is interfering with "inherently religious matters."”

Carl H. Esbeck, Religion and the First Amendnent: Sonme Causes of

the Recent Confusion, 42 Wn & Mary L. Rev. 883, 915 (2001).

"[ G over nnment does not exceed t he restraints of t he
Est abl i shnent Cl ause unless it is acting on, or intruding into,
such matters or topics." |d.

1129 As stated above, in both Mnker and Petruska, the
court refused to dismss a mnister's contract claim under the
Free Exercise Cause for failure to state a claim
Nevert hel ess, both courts cautioned that adjudicating the cases
m ght require court evaluation of the validity of religious
doctrine, and both courts specul ated that concerns of "excessive
entangl enment” with religion mght ultimately require dism ssal
of the case on summary judgnent.

1130 In Mnker, 894 F.2d at 1360, the court explained the
potential for entanglenent as follows: "It could turn out that
in attenpting to prove his case, [Mnker] wll be forced to
inquire into matters of ecclesiastical policy even as to his
contract claim O course, in that situation, a court may grant
summary judgnment on the ground that [M nker] has not proved his
case and pursuing the matter further would create an excessive
entangl enent with religion.™

131 Simlarly, in Petruska, 462 F.3d at 312, the court

reasoned that maintaining the <claim could, but would not

13
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necessarily, foster entanglenment: "Resolution of this claim does
not turn on an ecclesiastical inquiry—er, at |east not at the
out set . If [the Church's] response to Petruska' s allegations
rai se issues which would result in excessive entanglenent, the
clainms may be dismissed on that basis on sumrmary judgnent."

1132 As the above cases forewarn, it is possible that facts
would conme to light which would require the circuit court to
"wade[] into doctrinal waters”™ and nake determ nations about

"matters of ecclesiastical policy." See Petruska, 462 F.3d at

312; Mnker, 894 F.2d at 1360.'° If so, the circuit court could
be presented with an argunment that summary judgnent should be
granted because pursuing the mtter further would create an
excessive entanglement with religion.

133 At this point, however, the case is before this court
on a nmotion to dismss for failure to state a claim and there
is nothing in the record about why DeBruin was term nated or

whether that decision involved any matters of faith and

mnistry. Any concerns about excessive entanglenent would be
"specul ative,” and dismssing DeBruin's claim on this basis
would be "premature.” See Mnker, 894 F.2d at 1360. The

circuit court would be well situated to address any entangl ement

10 see also Black v. St. Bernadette Congregation of
Appl eton, 121 Ws. 2d 560, 564, 360 N.W2d 550 (Ct. App. 1984)
(Wsconsin courts may not "review the nerits of a termnation
[of a mnister] based on ecclesiastical reasons” but "[t]he
determ nati on of whether an ecclesiastical question exists nmnust
be nmade by the court.”) (citing dston v. Hal | ock, 55
Ws. 2d 687, 698, 201 N.W2d 35 (1972); Wsconsin v. Yoder, 406
U S. 205 (1972)).

14
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concerns if the parties were given the opportunity to devel op
the factual record on remand.
|1

1134 Justice Roggensack offers a different interpretation
of the constitutional provisions at issue here. Unfortunately,
this interpretation paints with too broad a brush, is too
absolute, and reaches far beyond contracts governing the
termnation of mnisterial enployees. The opinion is flawed in
three key respects.

1135 First, it conflates the principles underlying the Free
Exercise Clause and the principles underlying the Establishnent
Cl ause. It makes no distinction between the two. Instead, it
borrows freely from free exercise principles and establishnment
principles alike.

1136 For exanple, Justice Roggensack's sweeping statenent
about the neaning of the First Amendnment is based on her

assessnent of Serbian Eastern Othodox Diocese for the United

States of Anmerica and Canada v. MIlivojevich, 426 U S. 696

(1976) . The opinion sunmmarizes that case as follows: "[C]hurch
decisions in matters of faith and mnistry are so fundanental to
the free exercise of religious liberty that civil courts are
prohibited from delving into the reasons for religion-based
deci sions. " Justice Roggensack's opinion, 920. The opinion
fails to acknow edge that the Court's analysis in Serbian

Eastern Othodox Diocese provides a classic exanple of the

concern, rooted in Establishment C ause jurisprudence, about the

15
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entangl enents that arise when a civil court is called upon to

interpret church doctrine to resolve a case. !

1 A plethora of scholars of the First Anendnent and church-
state relations identify Serbian Eastern Othodox D ocese as a
classic Establishment C ause case, even though the opinion's
First Amendnent analysis did not specifically identify the

separate clauses. An exam nation of the opinion reveals that
the Court's analysis was based on the Establishment d ause
principle of entanglenent. See, e.g., Carl H Esbeck, The

Establishment Cause as a Structural Restraint on CGovernnental
Power, 84 lowa L. Rev. 1, 58 (1998) ("In cases such as Kedroff
and [ Serbian Eastern Othodox D ocese], the Establishnent C ause
kept the prerogatives vested in religion from being underm ned
by the governnment's interference with a church's affairs.");
Steven K Geen, Religious D scrimnation, Public Funding, and
Constitutional Values, 30 Hastings Const. L.Q 1, 17, 17 n.79
(Fall 2002) (citing Serbian Eastern Othodox D ocese as an
exanple of the "concern" that "the State will becone entangled
in essentially religious controversies"); Constance Frisby Fain,
Mnimzing Liability for Church-Related Counseling Services:
Clergy Ml practice and First Anmendnent Religion auses, 44
Akron L. Rev. 221, 244 n.161 (2011) (citing Serbian Eastern
Orthodox Diocese near the top of a list "of cases that have
addressed or applied the 'excessive entanglenent' test [from
Lenon] or the Establishment C ause in general”); Carl H Esbeck,
Religion and the First Anmendnent: Sone Causes of the Recent
Confusion, 42 Wn & Mary L. Rev. 883, 916 n. 106 (2001) (citing
Serbian Eastern Othodox Diocese for the proposition that
"courts are wthout conpetence to adjudicate essentially
doctrinal disputes for, inter alia, avoidance of entanglenent");
Carl H  Esbeck, Mths, Mscues, and M sconceptions: No-Ad
Separationism and the Establishnment C ause, 13 Notre Dane J. L.
Ethics & Pub. Pol'y 285, 305-06 & n.61 (1999) (citing Serbian
Eastern Othodox Diocese at the top of the list of cases
denonstrating that "the Court has deened the entangl enent
excessive when the regulation intrudes on inherently religious
matters"); Steven K G een, O (Un) equal Juri sprudenti al
Pedi gr ee: Rectifying the Inbalance Between Neutrality and
Separationism 43 B.C. L. Rev. 1111, 1122 (2002); David K
DeWol f, State Action Under the Religion Causes: Neutral in
Result or Neutral in Treatnent?, 24 U Rich. L. Rev. 253, 269
(1990).

16
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1137 In Serbian Eastern Othodox Diocese, MIlivojevich, a

defrocked bishop, brought a lawsuit in civil court against his
former enployer, the WMther Church. He alleged that his
defrocking had to be set aside as "arbitrary"™ because the
proceedi ngs against him had not been conducted in accordance
with the Church's constitution and penal code.!? The Suprene
Court of Illinois rendered its own interpretation of the
Church's constitution and penal code, and it concluded that
M Ilivojevich's defrocking was invalid because the Mther Church
has not followed its own |aws and procedures. 426 U S. at 712-
13.

1138 The United States Suprene Court explained that "the
First and Fourteenth Anendnents permt hierarchical religious
organi zations to establish their own rules and regulations for
internal discipline and governnent,"” id. at 724, and that civil

courts are bound to accept the Church's decisions "on matters of

Contrary to Justice Roggensack's assertion, the M nker case
supports ny conclusion that Serbian Eastern Othodox D ocese is
based on the Establishnment dause principle of entanglenent.
The M nker court cites Serbian Eastern Orthodox Diocese for the
proposition that "courts may not consider provisions whose
enf or cenent woul d require ‘a sear chi ng and t herefore
i nperm ssible inquiry’ into church doctrine.™ M nker v,
Balti nore Area Annual Conference of United Methodi st Church, 894
F.2d 1354, 1360 (D.C. Cr. 1990).

12 The Mther Church was "governed according to the Holy
Scriptures, Holy Tradition, Rules of the Ecunenical Councils,
the Holy Apostles, the Holy Faiths of the Church, the WMther
Church Constitution adopted in 1931, and a 'penal code' adopted
in 1961." Serbian Eastern Othodox D ocese for the United
States of Anerica and Canada v. MIlivojevich, 426 U S. 696, 699
(1976) . The United States Suprene Court observed that "[t]hese
sour ces of law are sonetines anbi guous and seemngly
inconsistent.” 1d.

17
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discipline, faith, internal organization, or ecclesiastical
rule, custom or law " id. at 713. "To permt civil courts to
probe deeply enough into the allocation of power wthin a
hi erarchical church so as to decide religious law," the Court

held, "would violate the First Amendnent in nuch the sane nanner

as civil determnation of religious doctrine.” 1d. at 709. The
Court reversed out of concern that "the State wll becone
entangled in essentially religious controversies.” 1d. at 709.

1139 By resting her opinion in part on entanglenent

principles borrowed from Serbian Eastern Othodox Diocese, !

Justice Roggensack decides an issue not before the court—the
application of the Establishnent Cause in this case. St.
Patrick's notion to dism ss was not based upon the Establishnent
Cl ause or any concern about excessive entanglenment. Instead, it
was based on the Free Exercise Cause and the Freedom of
Consci ence C ause of the Wsconsin Constitution.

1140 Likewise, the circuit court's decision, the court of
appeal s’ certification, and St. Patrick's argunent do not
present an Establishnent C ause issue. VWen it dism ssed
DeBruin's claim the circuit court ruled that it was precluded
by Coulee (a Free Exercise Cause and Freedom of Conscience
Clause case) from addressing DeBruin's contract clains. The

court of appeals certified the case to this court, asking the

13 Additionally, the opinion finds support in the Petruska
court's di scussi on of "eccl esi asti cal i nquiry"” wi t hout
acknow edging that this portion of the Petruska opinion
addressed the Establishnent C ause and concerns about the
potential for entanglement. Justice Roggensack's opinion, 129.

18
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following constitutional question: "In light of the Wsconsin
Suprene Court's decision in Coulee . . . , are religious
organi zations imune from conmon | aw breach of contract |awsuits
brought by mnisterial enpl oyees?"

9141 During St. Patrick's briefing in this court, it
stridently asserted that the Establishnment C ause principle of
excessive entanglenent had nothing to do with the controversy,
and that it did not matter whether its reason for termnating

DeBruin was religious or secular. It explained:

Ms. DeBruin attenpts to avoid the Coul ee decision by
basing her argunent on an analysis of federal court
cases that mainly interpret the application of the
"Establishment C ause' of the First Amendnment of the
U.S. Constitution and its 'excessive entanglenent’
test.

Ms. DeBruin's analysis of the reason for her firing is
not relevant to St. Patrick's Mtion to Dismss. As
expl ai ned above, the Court in Coulee held that the
"Freedom of Conscience C auses" or the "Free Exercise
Cl ause” should apply to the hiring and firing

decisions of a religious organization. This anal ysis
is based on the tw prong test [set forth in
Coulee]. . . . M. DeBruin's entire ' excessive

entangl enent' analysis is not on point to this case.

142 Justice Roggensack's opinion should not conflate free
exercise and establishment principles, particularly when St.
Patrick has rejected the Establishnent C ause as a basis for its
claim and has declined to brief the issue. In so doing, the
opi nion confuses the interests that are protected by these two
cl auses, as well as the analyses that are conducted under these
two cl auses.

1143 The second flaw in Justice Roggensack's opinion is
that it unreasonably presunes that all decisions to termnate a
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mnisterial enployee wll inplicate "religious controversies”
regarding "matters of faith and mnistry." Justice Roggensack's
opi ni on, 920. It asserts, without reservation: "[l]nquiry into

the validity of a religious institution's reasons for the firing

of a mnisterial enpl oyee wll i nvol ve consideration of
eccl esi astical decision-making." 1d., 129 (enphasis added).

1144 Yet, many decisions to termnate a mnisterial
enpl oyee are likely to be much nore nundane. |In this very case,

there is not at this point any allegation that DeBruin was
term nated for an ecclesiastical or religious reason.

145 In meking its wunsubstantiated assunption that al
contract clainms by mnisters challenging their termnation wll
i nvol ve entanglenent in "matters of faith and mnistry,” Justice
Roggensack's opinion overlooks M nker and Petruska, two cases
that are directly on point. Bot h cases thoroughly discuss the
di fferences between statutory discrimnation clainms and contract
claims and provide a reasoned explanation for why a contract
claim would not violate the Free Exercise Cause but m ght
ultimately inplicate Establishnment C ause concerns. M nker,
894 F.2d at 1359-61; Petruska, 462 F.3d at 310-11. Bot h cases
explain that speculating on a notion to dismss whether

entangl enents wll arise is premature. M nker, 894 F.2d at

14 By contrast, Justice Roggensack's opinion glosses over
any distinction between statutory discrimnation clains and
contract clainms with the conclusory assertion that "beginning
with a contract analysis would cause a court to dimnish the
priority given to the policies that drive the First Amendnent
and would lead a court to err."” Justice Roggensack's opinion
126.
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1360; Petruska, 462 F.3d at 311-12. Both cases state that a
determ nati on about entanglenent will depend upon the facts and
all egations of the specific case, and that the case can be
di smi ssed on sumary judgment if and when entangl ements arise.*®
146 Third, Justice Roggensack's opinion nakes sweeping
pronouncenents that could extend far beyond the confines of this
case. These pronouncenents are too absol ute because they would
preclude the enforcenment of a nutually agreed upon contract.

Further, if adopted by a majority of the court, they could have

inplications for a church's ability to contract in other
settings.
1147 The opinion proclaine that “"church decisions in

matters of faith and mnistry are so fundanental to the free
exercise of religious liberty that civil courts are prohibited
from delving into the reasons for religion-based decisions.”
Justice Roggensack's opinion, 920. "Included wthin the
decisions protected by the First Anendnent,” the opinion
contends, "are the hiring and firing of mnisterial enployees."
Id., f22.

1148 | read Justice Roggensack's bottom line as follows.
Even if a church voluntarily enters into a contract limting the

church's options to termnate a mnisterial enployee, that

15 Justice Roggensack's opinion does not even attenpt to

di stinguish these cases, except to note that they did not

analyze the nore protective |anguage of the Wsconsin
Consti tution. ld., 920 n.6. Yet the bulk of the Justice
Roggensack' s anal ysi s IS based not on t he W sconsin

Constitution, but rather, on federal case law interpreting the
United States Constitution.
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contract is unenforceable because it involves a "church decision
in matters of faith and mnistry." See id., 9120, 27-28. I n
ot her words, a church's ability to arbitrarily fire mnisters is
so sacrosanct that the church cannot contract around it.

1249 If this rationale were correct, what other kinds of
contracts involve "matters of faith and mnistry" and would
therefore be unenforceable in civil courts? Justice Roggensack
acknowl edges that there are "matters for which a religious
institution may contract that would be appropriate to enforce in
the courts,” but only those that do not involve "internal church
decision[s] that affect[] the faith and mssion of the church
itself." Id., 926 n.8. The rule of law offered by Justice
Roggensack appears to be incredibly broad.

1150 Such a broad rule of |aw would unquestionably harm
t hose who enter into contracts with the church. | conclude that
it would |ikew se harm the church itself. As di scussed above,
it is the certainty that a contract can be enforced in court
that gives it value, and the freedom to contract rests on the
assunption that valid contracts wll be enforced. Once that
assunption is undermned, a contract is worth no nore than the
paper upon which it is printed.

11
1151 Finally, | turn to address the opinions offered
by Justice Crooks and Justice Prosser. They woul d decide this
case based on an interpretation of the contract. As a result,
their opi ni ons avoi d maki ng determ nati ons about t he

constitutional issues raised in this appeal. | appreciate the
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reluctance to unnecessarily decide issues of constitutional
i nportance. However, constitutional avoidance is not a good fit
here, given that the basis of the notion before the circuit
court, the circuit court's decision, ' the certification of the
court of appeals, and the arguments advanced by the parties al
i nvol ve constitutional issues.

1152 Neverthel ess, both Justice Crooks and Justice Prosser

avoid the issue before the court and adopt an interpretation of

the contract. Justice Crooks contends that the termnation
clause is illusory and therefore the entire contract 1is
unenf or ceabl e. !’ Justice Prosser contends that although the

enpl oyment contract is enforceable as a whole, the termnation
clause is illusory because it prom ses nothing.

153 I am not persuaded by their interpretations of the
term nation clause. An inportant canon of construction is that
courts should avoid interpretations of a contract term that

render the promse unenforceable because it is illusory.

8 1n passing, the «circuit court comented that the

term nation clause mght be illusory. Nevertheless, the circuit
court did not base its dismssal of DeBruin's clainms on an
interpretation of the term nation clause. It expressly stated

that its decision to dismss was not based on the contract, and
that any remarks about the contract would be "just surplusage."”
Under the circuit court's interpretation of Coulee, it could not
"make further inquiry" into the neaning of the contract. "l
don't think I get that far,"” the court expl ai ned.

" I'n Devine v. Notter, 2008 W App 87, T4, 312 Ws. 2d 521,
753 N W2d 557, the court of appeals explained that "[a]n
illusory promse is a pronmise in formonly: one that its maker
can keep wi thout subjecting him or herself to any detrinment or
restriction. An archetypal exanple of an illusory promse is
the statenent that 'I promse to do as you ask if | please to do
so when the tine arrives.'"
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| nstead, courts bend over backwards to give contract terns

meani ng. See Variance, Inc. v. Losinske, 71 Ws. 2d 31, 36-37,

237 NW2d 22 (1976) ("This court nust assune that the parties
attenpted to enter into a |legal and enforceable contract, and an
interpretation favoring legality and enforceability should be
adopted. ") .18

154 | conclude that there is an alternative interpretation
of the termnation clause that would give it nmeaning. The
contract does not provide that DeBruin can be termnated for
"any cause, as determned by the Parish."” Instead, it provides
that she "shall not be discharged . . . without good and
sufficient cause, which shall be determ ned by the PARISH."

155 In the context of a decision to term nate an enpl oyee,

t he phrase "good and sufficient” cause is defined in Wsconsin's

common | aw to nean an enployee's failure to perform duties under

18 See also Pacemaker Yacht Co. v. N.L.RB., 663 F.2d 455,
459 (3d Cir. 1981) (quoting Retail Cerks Local 455 v. NLRB, 510
F.2d 802, 806 n.15 (D.C. Cr. 1975) (referencing the "settled
rule of contract interpretation that contract |anguage should
not be interpreted to render the contract pronmise illusory or
meani ngl ess.")); Wlsh v. Schlecht, 429 U S. 401, 408 (1977)
("Since a general rule of construction presunes the legality and
enforceability of contracts, anbiguously worded contracts should
not be interpreted to render them illegal and unenforceable
where the wording lends itself to a logically acceptable
construction that renders them legal and enforceable."); G bson
v. Nei ghborhood Health dinics, Inc., 121 F.3d 1126, 1131 (7th

Cr. 1997) ("Indiana courts will not find that there was a |ack
of obligation on the part of one party when 'a reasonable and
logical interpretation wll render the contract valid and

enforceable.'"); Bank of N. Carolina, N A v. Rock Island Bank
570 F.2d 202, 207 (7th GCr. 1978) ("A construction that wll
sustain an instrument will be preferred to one that wll defeat
it.")

24



No. 2010AP2705. awb

the contract. See MIllar v. Joint School Dist. No. 2, 2

Ws. 2d 303, 312, 86 N W2d 355 (1957) (holding that a school
board could dismss a teacher "before the expiration of his term
of service for good and sufficient cause. |If a teacher fails to
perform his duties under his contract, the board may discharge

him from further service."); see also Kernz v. J.L. French

Corp., 2003 W App 140, 112, 266 Ws. 2d 124, 667 N W2d 751
(asserting that MIlar provided a common | aw definition of "good
and sufficient cause.").

156 It should be unsurprising that the contract gives the
term nation decision to St. Patrick. After all, it always falls
to the enployer, rather than the enployee, to deci de whether an
enpl oyee will be termnated. The fact that the termnation
clause gives St. Patrick the right to decide whether there is
"good and sufficient cause" does not necessarily render that
clause illusory.

1157 Instead, it can be interpreted as an agreenent that
St. Patrick will evaluate the facts to determ ne whether the
common |aw definition of "good and sufficient cause” has been
met when making a term nation decision. That is, wunder this
alternative interpretation, St. Patrick mnust determ ne whether
DeBruin "fail[ed] to perform [her] duties under the contract,"”
and it will not term nate her unless the answer is yes.®

1158 Both Justice Crooks and Justice Prosser fail to

address the common |aw definition of the contract phrase "good

19 Because there is no factual devel opment on this issue at
this point in the litigation, we cannot know why DeBruin was
t erm nat ed.

25



No. 2010AP2705. awb

and sufficient cause.” This common |aw definition presents a
reasonable alternative interpretation that should be considered,
particularly in |light of the principle that courts should
"assune that the parties attenpted to enter into a legal and
enforceable contract” and adopt "an interpretation favoring

legality and enforceability.” See Variance, 71 Ws. 2d at 36-

37.

159 In sum | would deny the notion to dismss for failure
to state a claim At this stage, it is premature to determ ne
whet her the clainms foster excessive entanglenent with religion
Unli ke the several opinions above, | would remand for further
proceedi ngs. Accordingly, | respectfully dissent.

1160 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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