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APPEAL f r om an or der  and j udgment  of  t he Ci r cui t  Cour t  of  

Tr empeal eau Count y.   Affirmed. 

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case i s bef or e us 

on cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o Wi s.  

St at .  § 809. 61 ( 2009–10) . 1  The cour t  of  appeal s cer t i f i ed 

quest i ons of  st at ut or y i nt er pr et at i on f r om t he appeal  of  t he 

deci s i on of  t he c i r cui t  cour t  f or  Tr empeal eau Count y2 t hat  deni ed 

Jon Ant hony Sot o' s post sent enci ng mot i on t o wi t hdr aw hi s gui l t y 

pl ea.   Sot o cont ends t hat  hi s r i ght  under  Wi s.  St at .  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009–10 ver si on unl ess ot her wi se i ndi cat ed.  

2 The Honor abl e Thomas E.  Li st er  pr esi ded.  
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§ 971. 04( 1) ( g)  t o be pr esent  i n t he same cour t r oom as t he 

pr esi di ng j udge at  hi s pl ea hear i ng was vi ol at ed when t he cour t  

conduct ed t he hear i ng v i a v i deoconf er enci ng t echnol ogy. 3  The 

St at e cont ends t hat  i f  Sot o had a r i ght  t o be pr esent  i n t he 

same cour t r oom as t he pr esi di ng j udge,  he wai ved i t  pr i or  t o 

pl eadi ng.  

¶2 We concl ude t hat  Wi s.  St at .  § 971. 04( 1) ( g)  pr ovi des a 

cr i mi nal  def endant  t he st at ut or y r i ght  t o be i n t he same 

cour t r oom as t he pr esi di ng j udge when a pl ea hear i ng i s hel d,  i f  

t he cour t  accept s t he pl ea and pr onounces j udgment .   However ,  we 

al so concl ude t hat  t hi s st at ut or y r i ght  may be wai ved and t hat  

Sot o wai ved i t  pr i or  t o pl eadi ng and t he cour t ' s  pr onouncement  

of  j udgment .   We so concl ude because Sot o appear ed i n a 

cour t r oom i n t he Tr empeal eau Count y cour t house;  bot h hi s  

at t or ney and t he pr osecut i ng at t or ney al so appear ed i n t he same 

cour t r oom;  t hr ough vi deoconf er enci ng,  t he j udge was abl e t o see,  

speak t o and hear  Sot o and Sot o was abl e t o see,  speak t o and 

hear  t he c i r cui t  cour t  j udge;  t he j udge expl ai ned t hat  

v i deoconf er enci ng woul d be used f or  t he pl ea hear i ng i f  Sot o 

                                                 
3 Di f f er ent  sour ces abbr evi at e t he pr ocess of  

v i deoconf er enci ng as " VCT"  or  " VTC, "  pr esumabl y meani ng 
" v i deoconf er ence t echnol ogy"  and " v i deo t el econf er ence, "  
r espect i vel y.   Wi sconsi n St at .  §§ 885. 50–. 64 use t he t er m 
" vi deoconf er enci ng  t echnol ogy"  t o r ef er  t o t he pr ocess of  
communi cat i ng usi ng " i nt er act i ve t echnol ogy t hat  sends vi deo,  
voi ce,  and dat a s i gnal s over  a t r ansmi ssi on ci r cui t  so t hat  t wo 
or  mor e i ndi v i dual s or  gr oups can communi cat e wi t h each ot her  
s i mul t aneousl y usi ng vi deo moni t or s. "   Wi s.  St at .  § 885. 52( 3) .   
I n accor dance wi t h t he st at ut es'  t er mi nol ogy,  we use t he t er m 
" vi deoconf er enci ng. "  
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chose t o ent er  a pl ea t hat  day;  and Sot o expr essl y consent ed t o 

t he use of  v i deoconf er enci ng f or  t he pl ea hear i ng.   Accor di ngl y,  

we af f i r m t he c i r cui t  cour t ' s  or der  denyi ng Sot o' s mot i on t o 

wi t hdr aw hi s gui l t y pl ea.  

I .   BACKGROUND 

¶3 The f act s r el evant  t o Sot o' s appeal  ar e l i mi t ed 

pr i mar i l y t o t he c i r cumst ances sur r oundi ng t he hear i ng at  whi ch 

he pl ed gui l t y t o second- degr ee r eckl ess endanger ment  wi t h t he 

use of  a danger ous weapon t hr ough t he use of  v i deoconf er enci ng.   

We,  t her ef or e,  summar i ze t he under l y i ng char ges and pr oceedi ngs 

onl y br i ef l y.  

¶4 On Apr i l  14,  2009,  a cr i mi nal  compl ai nt  was f i l ed i n 

Tr empeal eau Count y agai nst  def endant  Sot o f or  numer ous har ms 

Sot o al l egedl y per pet r at ed upon a f or mer  gi r l f r i end.   The 

compl ai nt  i ncl uded one count  of  st al k i ng r esul t i ng i n bodi l y 

har m,  one count  of  f al se i mpr i sonment ,  t wo count s of  aggr avat ed 

bat t er y and one count  of  second- degr ee r eckl ess endanger ment .   

Al l  of  t hese count s i ncl uded sent ence enhancement s f or  t he use 

of  a danger ous weapon,  domest i c abuse and commi ssi on by a 

r epeat er .   These char ges wer e subsequent l y i ncor por at ed i nt o t he 

i nf or mat i on f i l ed agai nst  Sot o on May 4,  2009.   The i nf or mat i on 

al so i ncl uded char ges f or  f i r st - degr ee sexual  assaul t  and 

at t empt ed f i r st - degr ee sexual  assaul t ,  bot h of  whi ch i ncl uded 

r epeat er  enhancement s.  

¶5 On Jul y 7,  2009,  Sot o,  wi t h t he advi ce of  counsel ,  

ent er ed i nt o a pl ea agr eement  wi t h t he Tr empeal eau Count y 

Di st r i ct  At t or ney.   That  same day,  Sot o compl et ed t he pl ea 
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quest i onnai r e and wai ver  of  r i ght s f or m,  expr ess l y wai v i ng t hose 

const i t ut i onal  r i ght s r el at i ng t o a def endant ' s r i ght  t o a t r i al  

i n a cr i mi nal  pr oceedi ng.   Accor di ng t o t he agr eement ,  Sot o 

woul d pl ead gui l t y t o second- degr ee r eckl essl y endanger i ng 

saf et y,  under  Wi s.  St at .  § 941. 30( 2) ,  wi t h t he r epeat er  

enhancement  r emoved,  but  wi t h t he danger ous weapon and domest i c 

abuse enhancement s i ncl uded.   I n exchange,  t he St at e agr eed t o 

di smi ss and r ead- i n t he f al se i mpr i sonment  and aggr avat ed 

bat t er y char ges wi t h t hei r  enhancement s.   Addi t i onal l y,  t he 

St at e agr eed t o di smi ss t he st al k i ng,  f i r st - degr ee sexual  

assaul t  and at t empt ed sexual  assaul t  char ges.  

¶6 The f ol l owi ng day,  Jul y 8,  2009,  t he par t i es appear ed 

i n a cour t r oom at  t he Tr empeal eau Count y cour t house f or  a 

schedul ed pl ea hear i ng.   Sot o appear ed wi t h hi s at t or ney,  James 

Kr oner ,  and t he St at e appear ed by Tr empeal eau Count y Di st r i ct  

At t or ney,  Jer i  Mar sol ek.   The Honor abl e Thomas E.  Li st er  

pr esi ded f r om t he Jackson Count y cour t house i n Bl ack Ri ver  

Fal l s,  and t he i ndi v i dual s i n t he t wo cour t r ooms communi cat ed 

vi a v i deoconf er enci ng.  

¶7 At  t he begi nni ng of  t he pl ea hear i ng,  Judge Li st er  

acknowl edged t he use of  v i deoconf er enci ng and asked a ser i es of  

quest i ons r el at i ng t o t he accept abi l i t y  of  i t s  use f or  t he 

hear i ng.   Judge Li st er  asked t hose i n t he Tr empeal eau Count y 

cour t r oom whet her  t hey coul d see and hear  hi m t o t hei r  

sat i sf act i on,  t o whi ch At t or neys Kr oner  and Mar sol ek bot h 

answer ed " Yes. "   Addi t i onal l y,  t he j udge asked Sot o and hi s 

at t or ney whet her  t he use of  v i deoconf er enci ng was accept abl e f or  
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t he pr oceedi ng,  and bot h answer ed af f i r mat i vel y.   Af t er  t he 

def endant  and hi s at t or ney agr eed t o t he use of  

v i deoconf er enci ng f or  t he hear i ng,  Kr oner  asked whet her  t her e 

was a cour t  r epor t er  pr esent  wi t h Judge Li st er ,  t o whi ch t he 

j udge r epl i ed af f i r mat i vel y.  

¶8 Judge Li st er  t hen engaged i n a det ai l ed col l oquy wi t h 

Sot o t o ensur e t hat  Sot o' s gui l t y pl ea and t he cor r espondi ng 

wai ver  of  hi s const i t ut i onal  r i ght s wer e knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  made.   The j udge al so asked 

Kr oner  whet her  he bel i eved t hat  Sot o ent er ed i nt o t he pl ea 

agr eement  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ;  whet her  

Kr oner  bel i eved t hat  Sot o under st ood t he possi bl e penal t i es he 

coul d f ace;  and whet her  Kr oner  bel i eved t hat  t he pl ea agr eement  

was i n Sot o' s best  i nt er est .   Kr oner  r esponded t o each of  t hese 

i nqui r i es af f i r mat i vel y.  

¶9 The cour t  t hen conf i r med Sot o' s under st andi ng of  hi s 

wai ver  of  any pot ent i al  i nt oxi cat i on and i nsani t y def enses,  as 

wel l  as hi s l oss of  ot her  c i v i l  r i ght s i mpl i cat ed by pl eadi ng 

gui l t y t o a f el ony.   Fi nal l y,  Judge Li st er  once mor e asked Sot o 

whet her  t her e was anyt hi ng about  t he pr oceedi ngs t hat  Sot o di d 

not  under st and or  t hat  he wi shed t o di scuss wi t h ei t her  t he 

cour t  or  hi s at t or ney.   Sot o r epl i ed,  " No. "  

¶10 The cour t  t hen f ound t hat  Sot o under st ood t he 

pr oceedi ngs and t hat  he knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ved hi s const i t ut i onal  r i ght s whi l e pr oper l y 

advi sed by counsel .   On t hose f i ndi ngs,  t he cour t  accept ed 

Sot o' s pl ea,  f ound hi m gui l t y,  and convi ct ed hi m of  second-
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degr ee r eckl essl y endanger i ng saf et y wi t h a deadl y weapon.   At  a 

l at er  dat e,  Sot o was sent enced t o 15 year s i mpr i sonment ,  

consi st i ng of  t en year s of  conf i nement  and f i ve year s of  

ext ended super vi s i on.  

¶11 Sot o moved f or  post convi ct i on r el i ef  wher ei n he sought  

t o wi t hdr aw hi s gui l t y pl ea and t o vacat e t he j udgment .   Sot o 

asser t ed t hat  t he pr oceedi ng at  whi ch he pl ed gui l t y v i a 

v i deoconf er enci ng vi ol at ed due pr ocess,  as wel l  as hi s st at ut or y  

r i ght  t o be pr esent  as pr ovi ded i n Wi s.  St at .  § 971. 04( 1) ( g) .   

Sot o ar gued t hat  he coul d not  have ef f ect i vel y wai ved hi s r i ght  

t o chal l enge t he use of  v i deoconf er enci ng because he was not  

awar e t hat  such r i ght  exi st ed and t hat ,  t her ef or e,  any wai ver  

was not  an i nt ent i onal  r el i nqui shment  or  abandonment  of  a known 

r i ght .    

¶12 On Jul y 1,  2010,  t he cour t  hear d Sot o' s mot i on f or  

post convi ct i on r el i ef  and deni ed t he mot i on.   Judge Li st er  

r easoned t hat  i t  was i nconcei vabl e t hat  hi s shar i ng t he same 

cour t r oom wi t h Sot o woul d have al t er ed t he pr oceedi ng i n any 

r el evant  way.   Di st i ngui shi ng St at e v.  Pet er s,  2000 WI  App 154,  

237 Wi s.  2d 741,  615 N. W. 2d 655,  r ev ' d on ot her  gr ounds,  2001 WI  

74,  244 Wi s.  2d 470,  628 N. W. 2d 797,  and St at e v .  Vennemann,  180 

Wi s.  2d 81,  508 N. W. 2d 404 ( 1993) ,  Judge Li s t er  not ed t he 

cl ar i t y of  communi cat i ons bet ween t he t wo cour t r ooms,  t he 

t hor ough col l oquy bet ween Sot o and hi m,  t hat  bot h Sot o and hi s 

at t or ney af f i r mat i vel y agr eed t o pr oceed vi a v i deoconf er enci ng 

and t he mul t i pl e oppor t uni t i es t he cour t  af f or ded Sot o t o seek 
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c l ar i f i cat i on or  t o r econsi der  hi s deci s i on t o pl ead at  t hat  

t i me.  

¶13 Sot o appeal ed.   The cour t  of  appeal s cer t i f i ed t he 

appeal ,  whi ch cer t i f i cat i on we accept ed.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶14 Thi s cer t i f i cat i on asks us t o det er mi ne whet her  Sot o' s 

gui l t y pl ea must  be set  asi de t o cor r ect  a mani f est  i nj ust i ce.   

St at e v.  McCal l um,  208 Wi s.  2d 463,  473,  561 N. W. 2d 707 ( 1997) .   

Sot o bases hi s asser t i on of  mani f est  i nj ust i ce on a c l ai med 

st at ut or y r i ght  t o be pr esent  i n t he same cour t r oom as t he j udge 

pur suant  t o Wi s.  St at .  § 971. 04( 1) ( g) ,  whi ch he says was 

vi ol at ed when vi deoconf er enci ng was used at  hi s pl ea hear i ng.   

Accor di ngl y,  we must  const r ue and appl y § 971. 04( 1) ( g) .   The 

i nt er pr et at i on of  a st at ut e and i t s appl i cat i on t o a par t i cul ar  

set  of  f act s pr esent  quest i ons of  l aw t hat  we r evi ew 

i ndependent l y of  t he c i r cui t  cour t ' s  deci s i on,  but  benef i t t i ng 

f r om i t s anal ysi s.   Rasmussen v.  Gen.  Mot or s Cor p. ,  2011 WI  52,  

¶14,  335 Wi s.  2d 1,  803 N. W. 2d 623.   Addi t i onal l y,  whet her  a 

def endant ' s undi sput ed st at ement s and act i ons i n a cr i mi nal  

pr oceedi ng const i t ut e wai ver  of  a st at ut or y r i ght  i s  a quest i on 

of  l aw f or  our  i ndependent  r evi ew.   St at e v.  War d,  2009 WI  60,  

¶17,  318 Wi s.  2d 301,  767 N. W. 2d 236.    

B.   Wi sconsi n St at ut es § 971. 04( 1) ( g)  

¶15 The pr i mar y i ssue pr esent ed i s  whet her  a cr i mi nal  

def endant  has a st at ut or y r i ght  under  Wi s.  St at .  § 971. 04( 1) ( g)  

t o be " pr esent "  i n t he same cour t r oom as t he pr esi di ng j udge 
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when a gui l t y pl ea i s made and j udgment  i s pr onounced.   Thi s 

i ssue r equi r es us t o det er mi ne whet her  pl eas may come wi t hi n 

§ 971. 04( 1) ( g) .   I f  t hey do i n t hi s case,  t hen we must  i nt er pr et  

" pr esent "  speci f i cal l y i n r egar d t o wher e t he def endant  must  be 

l ocat ed and whet her  t he j udge must  be at  t he same l ocat i on as 

t he def endant .   Our  di scussi on,  t her ef or e,  begi ns wi t h t he pl ai n 

l anguage of  t he st at ut e. 4  Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 

WI  52,  ¶20,  309 Wi s.  2d 541,  749 N. W. 2d 581.  

¶16 Wi sconsi n St at .  § 971. 04 pr ovi des,  i n r el evant  par t :   

 ( 1)  Except  as pr ovi ded i n subs.  ( 2)  and ( 3) ,  t he 
def endant  shal l  be pr esent :  

 ( a)  At  t he ar r ai gnment ;  

 ( b)  At  t r i al ;  

 ( c)  Dur i ng voi r  di r e of  t he t r i al  j ur y;  

 ( d)  At  any evi dent i ar y hear i ng;  

 ( e)  At  any vi ew by t he j ur y;  

 ( f )  When t he j ur y r et ur ns i t s ver di ct ;  

 ( g)  At  t he pr onouncement  of  j udgment  and t he 
i mposi t i on of  sent ence;  

 ( h)  At  any ot her  pr oceedi ng when or der ed by t he 
cour t .  

¶17 Pl ea hear i ngs ar e not  ment i oned i n Wi s.  St at .  

§ 971. 04( 1) .   However ,  t he St at e and Sot o f ocus on par a.  ( 1) ( g) ,  

                                                 
4 We not e at  t he out set  of  our  di scussi on t hat  Sot o does not  

asser t  t hat  a const i t ut i onal  r i ght  was abr i dged by t he manner  i n 
whi ch t he pl ea hear i ng was conduct ed.   Al t hough Sot o' s chal l enge 
was i ni t i al l y  based i n par t  on an al l eged depr i vat i on of  due 
pr ocess,  he has abandoned hi s const i t ut i onal  chal l enge i n t hi s  
cour t .   
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whi ch pr ovi des t hat  a def endant  must  be pr esent  at  a pr oceedi ng 

wher e t her e i s a " pr onouncement  of  j udgment . "   I n t hat  r egar d,  

we not e t hat  at  t he pl ea hear i ng Judge Li st er  sai d:  

 I  accept  hi s pl ea of  gui l t y,  and I  f i nd hi m 
gui l t y,  and upon t hi s f i ndi ng,  i t  i s  adj udged t hat  he 
i s convi ct ed of  t he cr i me of  second degr ee r eckl essl y 
endanger i ng saf et y i n v i ol at i on of  941. 30( 2)  of  t he 
Wi sconsi n St at ut es,  and t hat  he i s convi ct ed of  usi ng 
or  possessi ng a danger ous weapon i n t he cour se of  
commi t t i ng t hat  cr i me i n v i ol at i on of  939. 63 of  t he 
Wi sconsi n St at ut es as char ged i n Count  5 of  t he 
Amended I nf or mat i on,  and I  adj udge hi m convi ct ed on 
t hi s dat e,  and I  or der  a Judgment  of  Convi ct i on 
ent er ed i n t he r ecor d.   

¶18 Based on t hi s st at ement  f r om t he cour t ,  we agr ee t hat  

Wi s.  St at .  § 971. 04( 1) ( g)  i s r el evant  t o Sot o' s c l ai m because 

j udgment  was pr onounced at  t he hear i ng wher e he pl ed gui l t y. 5  

However ,  al t hough § 971. 04( 1) ( g)  speaks t o t he def endant  bei ng 

" pr esent , "  i t  says not hi ng about  wher e t he def endant  or  t he 

j udge ar e l ocat ed.   I f  t he j udge and t he def endant  ar e r equi r ed 

t o be i n t he same l ocat i on when j udgment  i s pr onounced,  t he use 

of  v i deoconf er enci ng f or  pl eas when j udgment  i s  pr onounced may 

be pr obl emat i c.   Thi s r equi r es us t o i nt er pr et  § 971. 04( 1) ( g) .  

¶19 St at ut or y i nt er pr et at i on i s under t aken t o det er mi ne 

t he st at ut e' s meani ng,  whi ch we assume i s expr essed i n t he 

l anguage chosen by t he l egi s l at ur e.   Ri char ds,  309 Wi s.  2d 541,  

¶20.   I f  t he meani ng of  t he st at ut e i s c l ear  f r om t he pl ai n 

l anguage,  we gi ve ef f ect  t o t hat  l anguage.   St at e ex r el .  Kal al  

                                                 
5 I t  may be possi bl e t o have a pl ea accept ed,  but  not  have 

t he cour t  pr onounce j udgment .   As t hese ar e not  t he f act s bef or e 
us,  we do not  addr ess t hi s pot ent i al  f ur t her .  
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v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 

633,  681 N. W. 2d 110.   We gi ve st at ut or y t er ms t hei r  " common,  

or di nar y,  and accept ed meani ng,  except  t hat  t echni cal  or  

speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  

speci al  def i ni t i onal  meani ng. "   I d. ,  ¶45.    

¶20 Addi t i onal l y,  a pl ai n meani ng anal ysi s may l ook t o 

st at ut or y cont ext  and st r uct ur e.   See i d. ,  ¶46.   I ndeed,  t he 

st at ut or y cont ext  i n whi ch a t er m i s used,  i ncl udi ng t he 

l anguage and st r uct ur e of  sur r oundi ng or  c l osel y r el at ed 

st at ut es,  i s  of t en hi ghl y i nst r uct i ve i n det er mi ni ng a t er m' s 

meani ng.   St at e v.  Jensen,  2010 WI  38,  ¶15,  324 Wi s.  2d 586,  782 

N. W. 2d 415.   The pur poses under l y i ng a st at ut e ar e al so usef ul  

i n ascer t ai ni ng a st at ut e' s meani ng.   Sheboygan Cnt y.  Dep' t  of  

Heal t h & Human Ser vs.  v.  Tanya M. B. ,  2010 WI  55,  ¶28,  325 

Wi s.  2d 524,  785 N. W. 2d 369.   Fi nal l y,  when engagi ng i n 

st at ut or y i nt er pr et at i on,  we ar e assi st ed by pr i or  deci s i ons 

t hat  have exami ned t he r el evant  st at ut es.   See DeHar t  v.  Wi s.  

Mut .  I ns.  Co. ,  2007 WI  91,  ¶15,  302 Wi s.  2d 564,  734 N. W. 2d 394.    

¶21 Ther ef or e,  when i nt er pr et i ng " pr esent "  i n Wi s.  St at .  

§ 971. 04( 1) ( g) ,  we l ook t o common under st andi ngs of  t hat  t er m,  

i t s appar ent  pur pose and sur r oundi ng pr ovi s i ons gover ni ng 

cr i mi nal  pr ocedur e,  as wel l  as t he r el at ed st at ut e gover ni ng t he 

use of  v i deoconf er enci ng,  Wi s.  St at .  § 885. 60.    

¶22 " Pr esent "  i s  not  def i ned i n t he st at ut es.   However ,  

f r om a pl ai n meani ng i nt er pr et at i on,  we concl ude t hat  " pr esent "  

under  Wi s.  St at .  § 971. 04( 1)  means t hat  a cr i mi nal  def endant  has 

a r i ght  t o per sonal l y appear  at  t he pr oceedi ngs wher e j udgment  
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i s pr onounced,  her e,  at  t he pl ea hear i ng.   Ther ef or e,  i n t he 

cont ext  of  § 971. 04( 1) ( g) ,  " pr esent "  means t he def endant  i s i n a 

cour t r oom when t he pl ea i s made and j udgment  i s pr onounced.   

However ,  t he st at ut e i s s i l ent  i n r egar d t o whet her  t he j udge 

must  al so be pr esent  i n t he same cour t r oom as t he def endant .    

¶23 We have r equi r ed t hat  t he def endant  be i n a cour t r oom 

because t he st at ut e c l ear l y speaks t o t he def endant ' s pr esence 

at  t he l ocat i on of  t he pr oceedi ng.   Requi r i ng t hat  t he def endant  

be pr esent  i n t he cour t r oom i s gui ded al so by t he bel i ef  t hat  a 

cour t r oom i s a set t i ng epi t omi zi ng and guar ant eei ng " cal mness 

and sol emni t y, "  see Cox v.  Loui s i ana,  379 U. S.  536,  583 ( 1965)  

( Bl ack,  J. ,  di ssent i ng) ,  so t hat  a def endant  may r ecogni ze t hat  

he has had access t o t he j udi c i al  pr ocess i n a cr i mi nal  

pr oceedi ng.   Fi nal l y,  r equi r i ng t he def endant  t o make hi s 

appear ance i n a cour t r oom avoi ds t he pot ent i al  or  per cei ved 

pr obl ems t hat  can occur  when t he def endant  i s l ocat ed i n anot her  

f aci l i t y  such as a j ai l ,  whi l e t he j udge,  pr osecut or ,  and 

per haps even def ense counsel  ar e i n t he cour t r oom.   See 

gener al l y Anne Bowen Poul i n,  Cr i mi nal  Just i ce and 

Vi deoconf er enci ng Technol ogy:   The Remot e Def endant ,  78 Tul .  L.  

Rev.  1089 ( 2004) .   

¶24 The pur poses ser ved by t he def endant  bei ng " pr esent "  

dur i ng a pl ea hear i ng and t he cont ext  i n whi ch " pr esent "  i s  used 

ar e i nst r uct i ve.   See Kal al ,  271 Wi s.  2d 633,  ¶48.   For  exampl e,  

when a pl ea i s t aken on a f el ony,  one st at ut or y  pur pose ser ved 

by t he def endant ' s pr esence i s t o per mi t  t he c i r cui t  cour t  t o 

conduct  a col l oquy t o det er mi ne whet her  t her e i s a suf f i c i ent  
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f act ual  basi s f or  t he pl ea and t hat  t he def endant  i s pl eadi ng 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   Wi s.  St at .  

§ 971. 08( 1) ;  see St at e v.  Tr ochi nski ,  2002 WI  56,  ¶¶16- 17,  253 

Wi s.  2d 38,  644 N. W. 2d 891.    

¶25 When t he vi deoconf er enci ng i s such t hat  t he j udge can 

see,  speak t o and hear  t he def endant  and hi s counsel ,  and t he 

def endant  and hi s counsel  can see,  speak t o and hear  t he j udge,  

t he st at ut or y pur pose of  ascer t ai ni ng whet her  t he pl ea i s bei ng 

made knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  can be f ul f i l l ed.   

Accor di ngl y,  i t  i s  not  necessar y t o sat i sf y i ng t hat  pur pose of  

" pr esent "  i n Wi s.  St at .  § 971. 04( 1) ( g)  t hat  t he j udge and t he 

def endant  bot h be at  t he same l ocat i on.    

¶26 Pr onouncement  of  j udgment  demonst r at es t he St at e' s 

power  t o r equi r e compl i ance wi t h t he cr i mi nal  code and t o hol d 

account abl e t hose who do not  compl y.   Accor di ngl y,  anot her  

pur pose ser ved by t he r equi r ement  t hat  t he def endant  be pr esent  

i n a cour t r oom when j udgment  i s pr onounced i s  t o ef f ect i vel y 

di spl ay t he St at e' s power .   At  pr onouncement  of  j udgment ,  t he 

power  of  t he St at e r esi des i n t he cour t ,  t hen per soni f i ed by t he 

c i r cui t  cour t  j udge.   That  st at e power  i s mor e f or cef ul l y 

exer ci sed when t he def endant  and t he j udge ar e i n t he same 

cour t r oom,  r at her  t han havi ng t he def endant  i n a cour t r oom and 

t he j udge i n a r emot e l ocat i on.     

¶27 Fur t her mor e,  t he Wi s.  St at .  § 971. 04( 1)  r equi r ement  

t hat  " t he def endant  shal l  be pr esent "  appl i es t o mul t i pl e 

par agr aphs of  § 971. 04( 1) ,  such as ( 1) ( b) ,  " [ a] t  t r i al , "  ( 1) ( c) ,  

" [ d] ur i ng voi r  di r e of  t he t r i al  j ur y, "  and ( 1) ( f ) ,  " [ w] hen t he 
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j ur y r et ur ns i t s ver di ct . "   One woul d expect  t hat  t he j udge 

woul d be pr esent  i n t he same cour t r oom as t he def endant  when a 

t r i al  i s  ongoi ng,  when t he j ur y i s bei ng quest i oned pr i or  t o 

t hei r  sel ect i on,  and when t he ver di ct  i s  r et ur ned.   I t  woul d be 

cont r ar y t o t he pl ai n meani ng of  " pr esent "  t o concl ude t hat  t he 

t er m had di f f er ent  meani ngs f or  di f f er ent  par agr aphs of  subsec.  

( 1)  t hat  empl oy a common i nt r oduct or y st at ement .   Accor di ngl y,  

we concl ude t hat  under  § 971. 04( 1) ( g) ,  Sot o had a st at ut or y 

r i ght  t o be pr esent  i n t he same cour t r oom as t he j udge when he 

made hi s gui l t y pl ea because t he j udge accept ed Sot o' s pl ea and 

pr onounced j udgment  i n r egar d t o t he cr i me t o whi ch Sot o pl ed.    

¶28 Wi sconsi n St at .  § 971. 04( 1)  has been ment i oned i n 

sever al  Wi sconsi n opi ni ons,  but  none of  t hem i nvol ved 

ci r cumst ances si mi l ar  t o t hose pr esent ed her ei n.   For  exampl e,  

i n Vennemann,  we consi der ed whet her  a convi ct ed def endant  was 

r equi r ed t o be pr esent  f or  a post convi ct i on mot i on hear i ng.   

Vennemann,  180 Wi s.  2d at  85.   Vennemann was i n pr i son and t he 

hear i ng was conduct ed wi t h a t el ephone hookup bet ween t he cour t  

and Vennemann,  pur suant  t o Wi s.  St at .  § 967. 08.   I d.   Ther ef or e,  

communi cat i ons bet ween t he j udge and t he def endant  had no vi deo 

component .   I n addi t i on,  t he audi o component  f aded i n and out ,  

wi t h t he def endant  of t en bei ng unabl e t o hear  at  al l .   I d.  at  

91- 92.   We concl uded t hat  § 971. 04( 1) ( d)  di d not  appl y t o 

post convi ct i on evi dent i ar y hear i ngs,  i d.  at  93,  and t hat  a 

pat chy t el ephone connect i on f r om pr i son was i nsuf f i c i ent  under  

§ 967. 08 f or  t he evi dent i ar y i ssues pr esent ed.   I d.  at  87- 88.   

Ther ef or e,  al t hough our  deci s i on t oday does not  conf l i c t  wi t h 
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our  hol di ng i n Vennemann,  because of  t he di f f er ent  f ocus of  our  

di scussi on t her ei n,  we do not  r el y on Vennemann.   

¶29 I n St at e v.  Koopmans,  210 Wi s.  2d 670,  563 N. W. 2d 528 

( 1997) ,  we exami ned whet her  a def endant  had wai ved her  Wi s.  

St at .  § 971. 04( 1) ( g)  r i ght  t o be pr esent  at  sent enci ng.   I d.  at  

672- 73.   The def endant  was out  of  t he count r y at  t he t i me set  

f or  sent enci ng.   I d.  at  673- 74.   The ci r cui t  cour t  concl uded 

t hat  she had vol unt ar i l y  absent ed her sel f  f r om t he sent enci ng 

pr oceedi ngs and by doi ng so,  she had wai ved her  § 971. 04( 1) ( g)  

r i ght  t o be pr esent  at  t hose pr oceedi ngs.   I d.  at  674.   The 

ci r cui t  cour t  t hen sent enced her  i n absent i a.   I d.   We concl uded 

t hat  bei ng out  of  t he count r y coul d not  const i t ut e bei ng 

" pr esent , "  as t hat  t er m i s used i n § 971. 04( 1) ( g) .   I d.  at  677-

79.   We al so concl uded t hat  Koopmans had not  wai ved her  r i ght  t o 

be pr esent  at  t he sent enci ng.   I d.  at  677.  

¶30 However ,  Koopmans di d not  exami ne whet her  " pr esent "  

under  Wi s.  St at .  § 971. 04( 1) ( g)  coul d be sat i sf i ed by 

v i deoconf er enci ng.   Our  deci s i on i n Koopmans di d not  have t he 

occasi on t o i nt er pr et  t he t er m " pr esent "  and what  condi t i ons may 

f ul f i l l  t he st at ut or y di r ect i ve,  as we have done her e.    

¶31 I n addi t i on t o r el y i ng on t he t er m " pr esent "  as i t  i s  

used i n Wi s.  St at .  § 971. 04( 1) ( g) ,  Sot o al so asser t s t hat  hi s 

r i ght  t o be " physi cal l y pr esent "  under  Wi s.  St at .  § 885. 60( 2) ( a)  
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suppor t s hi s i nt er pr et at i on of  " pr esent "  under  § 971. 04( 1) ( g) .   

Sect i on 885. 60 pr ovi des i n r el evant  par t : 6 

( 1)  Subj ect  t o t he st andar ds and cr i t er i a set  f or t h i n 
ss.  885. 54 and 885. 56 and t o t he l i mi t at i ons of  sub.  
( 2) ,  a c i r cui t  cour t  may,  on i t s own mot i on or  at  t he 
r equest  of  any par t y,  i n any cr i mi nal  case or  mat t er  
under  chs.  48,  51,  55,  938,  or  980,  per mi t  t he use of  
v i deoconf er enci ng t echnol ogy i n any pr e- t r i al ,  t r i al  
or  f act - f i ndi ng,  or  post - t r i al  pr oceedi ng.   

 ( 2) ( a)  Except  as may ot her wi se be pr ovi ded by 
l aw,  a def endant  i n a cr i mi nal  case and a r espondent  
i n a mat t er  l i s t ed i n sub.  ( 1)  i s ent i t l ed t o be 
physi cal l y pr esent  i n t he cour t r oom at  al l  cr i t i cal  
st ages of  t he pr oceedi ngs,  i ncl udi ng evi dent i ar y 
hear i ngs,  t r i al s or  f act - f i ndi ng hear i ngs,  pl ea 
hear i ngs at  whi ch a pl ea of  gui l t y or  no cont est ,  or  
an admi ssi on,  wi l l  be of f er ed,  and sent enci ng or  
di sposi t i onal  hear i ngs.   

.  .  .  .  

 ( d)  I f  an obj ect i on i s made by t he def endant  or  
r espondent  i n a mat t er  l i s t ed i n sub ( 1) ,  t he cour t  
shal l  sust ai n t he obj ect i on.  

¶32 Vi deoconf er enci ng by i t s ver y nat ur e i mpl i es t hat  mor e 

t han one l ocat i on wi l l  be used f or  a pr oceedi ng.   Ther ef or e,  t he 

st at ut e envi s i ons t hat  t he j udge and t he def endant  may not  be i n 

t he same l ocat i on.   Wi sconsi n St at .  § 885. 60( 2) ( a)  empl oys t he 

t er m " physi cal l y pr esent "  t o descr i be t he l ocat i on of  t he 

def endant ,  r at her  t han t he t er m " pr esent , "  as Wi s.  St at .  

                                                 
6 Wi sconsi n St at .  § 885. 60( 2) ( a)  was amended i n 2011,  and no 

l onger  l i s t s a pl ea hear i ng i n whi ch a gui l t y pl ea i s of f er ed.   
I nst ead,  t he amended § 885. 60( 2) ( a)  pr ovi des t hat  a def endant  
" i s ent i t l ed t o be physi cal l y pr esent  i n t he cour t r oom at  al l  
t r i al s and sent enci ng or  di sposi t i onal  hear i ngs. "   2011 Wi s.  Act  
32,  § 3492r .   We conf i ne our  anal ysi s and deci s i on t o t he 
pr ovi s i on as i t  r ead at  t he t i me of  Sot o' s pl ea hear i ng.   
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§ 971. 04( 1)  does.   Accor di ngl y,  i t  mi ght  be ar gued t hat  what  i s 

necessar y t o sat i sf y " physi cal l y pr esent "  may,  or  may not ,  be 

exact l y t he same as what  i s r equi r ed t o sat i sf y " pr esent "  under  

§ 971. 04( 1) .   However ,  we not e t hat  § 885. 60 was f ul l y der i ved 

f r om a Supr eme Cour t  r ul e t hr ough a l egi s l at i ve del egat i on under  

Wi s.  St at .  § 751. 12.   S.  Ct .  Or der  No.  07- 12,  2008 WI  37,  305 

Wi s.  2d x l i  ( i ssued May 1,  2008,  ef f .  Jul y 1,  2008) .   Sect i on 

751. 12 pr ohi bi t s t he supr eme cour t  f r om abr i dgi ng,  enl ar gi ng or  

modi f y i ng t he subst ant i ve r i ght s of  any l i t i gant  when cr eat i ng a 

Supr eme Cour t  r ul e under  § 751. 12( 1) .   Accor di ngl y,  

§ 885. 60( 2) ( a)  cannot  enl ar ge or  di mi ni sh a def endant ' s 

st at ut or y r i ght  est abl i shed by § 971. 04( 1) ( g) .   

¶33 I n t he case bef or e us,  Sot o expr essl y consent ed t o t he 

use of  t wo l ocat i ons.   The cour t  quest i oned hi m t hor oughl y about  

t he use of  v i deoconf er enci ng and whet her  he agr eed t o t he use of  

v i deoconf er enci ng f or  hi s pl ea.   Sot o r epeat edl y assur ed t he 

cour t  t hat  t he v i deoconf er enci ng equi pment  was wor ki ng wel l  and 

t hat  he coul d see,  speak t o and hear  t he j udge and t hat  he 

agr eed t o pr oceed by v i deoconf er enci ng.   He made no Wi s.  St at .  

§ 885. 60( 2) ( d)  obj ect i on of  any t ype.   Ther ef or e,  we concl ude 

t hat  § 885. 60 has no r el evance t o whet her  Sot o' s pl ea was 

l awf ul l y accept ed dur i ng t he vi deoconf er enci ng used f or  hi s pl ea 

hear i ng.   

¶34 Ret ur ni ng now t o Wi s.  St at .  § 971. 04( 1) ( g)  and 

appl y i ng t he pr i nci pl es we have di scussed t o Sot o' s pl ea 

hear i ng,  we concl ude t hat  Sot o had a st at ut or y r i ght  t o be 

pr esent  i n t he same cour t r oom as t he pr esi di ng j udge when he 
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pl ed gui l t y and t he j udge accept ed hi s pl ea and pr onounced 

j udgment  i n r egar d t o t he cr i me t o whi ch he pl ed.   However ,  t hat  

i s  not  t he end of  our  di scussi on because Judge Li st er  was 

di l i gent  i n acknowl edgi ng and quest i oni ng Sot o about  t he use of  

v i deoconf er enci ng.  

C.   Wai ver  

¶35 The St at e cont ends,  and we agr ee,  t hat  Sot o 

af f i r mat i vel y wai ved hi s st at ut or y r i ght  t o be pr esent  i n t he 

same cour t r oom as t he pr esi di ng j udge dur i ng t he pl ea hear i ng.   

We begi n by c l ar i f y i ng t hat  t hi s i s not  a case of  f or f ei t ur e.   

We r ecent l y exami ned t he di st i nct i on bet ween f or f ei t ur e and 

wai ver  i n St at e v.  Ndi na,  2009 WI  21,  ¶¶28–31,  315 Wi s.  2d 653,  

761 N. W. 2d 612.   Ther ei n,  we st at ed t he di st i nct i on bet ween t he 

t r i gger i ng of  each t heor y as gr ounded i n t he exi st ence of  a 

vol i t i onal  act :   " ' Wher eas f or f ei t ur e i s t he f ai l ur e t o make t he 

t i mel y asser t i on of  a r i ght ,  wai ver  i s t he i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght . ' "   I d. ,  ¶29 

( quot i ng Uni t ed St at es v.  Ol ano,  507 U. S.  725,  733 ( 1993) ) .  

¶36 One di st i nct i on bet ween t he t wo t heor i es of  

r el i nqui shment  l i es i n t he i mpor t ance of  t he r i ght  bei ng 

r el i nqui shed and t he pr ocedur al  ef f i c i ency of  i mposi ng an 

ear l i er  f i nal  det er mi nat i on of  t he r el i nqui shment  of  t he r i ght .   

See i d. ,  ¶¶30- 31.   Ri ght s t hat  ar e subj ect  t o f or f ei t ur e ar e 

t ypi cal l y t hose whose r el i nqui shment  wi l l  not  necessar i l y  

depr i ve a par t y of  a f ai r  t r i al ,  and whose pr ot ect i on i s best  

l ef t  t o t he i mmedi acy of  t he t r i al ,  such as when a par t y f ai l s  

t o r ai se an evi dent i ar y obj ect i on.   See i d. ,  ¶30.   For f ei t ur e 
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pr omot es expedi ency and ef f i c i ency i n pr oceedi ngs l eadi ng up t o 

and i ncl udi ng t r i al ,  wher ei n t he t hr eat  of  i mmedi at el y l osi ng 

t he r i ght  encour ages di l i gent  pr epar at i on and at t ent i on so as t o 

avoi d f or goi ng such r i ght s as may be f or f ei t ed.   See i d.   The 

mut ual  consol at i on of  f or f ei t ur e i s t hat  each par t y can be 

conf i dent  t hat  a r i ght  f or f ei t ed by t he ot her  wi l l  not  be 

r el i t i gat ed i n some subsequent  appeal  or  pr oceedi ng.   See i d.  

¶37 I n cont r ast  t o f or f ei t ur e,  wai ver  t ypi cal l y appl i es t o 

t hose r i ght s so i mpor t ant  t o t he admi ni st r at i on of  a f ai r  t r i al  

t hat  mer e i nact i on on t he par t  of  a l i t i gant  i s  not  suf f i c i ent  

t o demonst r at e t hat  t he par t y i nt ended t o f or go t he r i ght .   See 

i d. ,  ¶31.   Ri ght s subj ect  t o wai ver  r equi r e some af f i r mat i ve 

r el i nqui shment  on t he par t  of  t he hol der .   See i d.   Ri ght s 

subj ect  t o wai ver  i ncl ude const i t ut i onal  pr ot ect i ons such as t he 

r i ght  t o t r i al  by j ur y,  t he r i ght  t o counsel ,  and t he r i ght  t o 

r ef r ai n f r om sel f - i ncr i mi nat i on.   St at e v.  Huebner ,  2000 WI  59,  

¶14,  235 Wi s.  2d 486,  611 N. W. 2d 727.   Addi t i onal l y,  cer t ai n 

st at ut or y r i ght s  have been deemed suf f i c i ent l y i mpor t ant  as t o 

r equi r e t he af f i r mat i ve r el i nqui shment  demanded by t he doct r i ne 

of  wai ver . 7  See St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶¶35- 39,  53-

54,  298 Wi s.  2d 1,  724 N. W. 2d 623 ( expl ai ni ng t hat  a par ent  has 

a st at ut or y r i ght  t o counsel  at  t he di sposi t i onal  phase of  a 

                                                 
7 We have pr evi ousl y acknowl edged t he i mpr ec i s i on i n 

l abel i ng cer t ai n scenar i os subj ect  t o t he " wai ver  r ul e, "  as t hat  
phr asi ng was of t en used t o r ef er  t o f or f ei t ur e r at her  t han t r ue 
wai ver .   See St at e v.  Huebner ,  2000 WI  59,  ¶11 n. 2,  235 Wi s.  2d 
486,  611 N. W. 2d 727.    
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t er mi nat i on of  par ent al  r i ght s  pr oceedi ng t hat  i s subj ect  t o 

wai ver ) .   

¶38 Ther ef or e,  when det er mi ni ng whet her  a r i ght  i s subj ect  

t o f or f ei t ur e or  wai ver ,  we l ook t o t he const i t ut i onal  or  

st at ut or y i mpor t ance of  t he r i ght ,  bal anced agai nst  t he 

pr ocedur al  ef f i c i ency i n r equi r i ng i mmedi at e f i nal  det er mi nat i on 

of  t he r i ght .   Accor di ngl y,  even wher e a r i ght  i s  not  

const i t ut i onal l y pr ot ect ed,  but  wher e i t  i s  one of  c l ear  

i mpor t ance t o t he f ai r  admi ni st r at i on of  j ust i ce,  we wi l l  hol d 

t hat  t he r i ght  i s  subj ect  t o wai ver ,  r at her  t han f or f ei t ur e.   

See Huebner ,  235 Wi s.  2d 486,  ¶¶11,  14–15.  

¶39 Ot her  cour t s and comment at or s have r ecogni zed t hat  

wai ver  i s an i mpor t ant  component  of  subst ant i ve r i ght s.   See 

Mi chael  E.  Ti gar ,  For ewor d:   Wai ver  of  Const i t ut i onal  Ri ght s:   

Di squi et  i n t he Ci t adel ,  84 Har v.  L.  Rev.  1 ( 1970) .   I ndeed,  t he 

i mpl i ed r i ght  t o wai ve subst ant i ve r i ght s,  whet her  

const i t ut i onal  or  st at ut or y,  af f or ds cr i mi nal  def endant s a 

val uabl e bar gai ni ng chi p at  var i ous st ages of  t he pr oceedi ngs.   

See i d.  at  8 ( " I t  i s  wai ver  of  r i ght s t hat  per mi t s t he syst em of  

cr i mi nal  j ust i ce t o wor k at  al l . " ) .   I ndeed,  t he appl i cabi l i t y  

of  wai ver  i s demonst r at ed by t he near - ubi qui t y of  al l owi ng 

wai ver  i n cr i mi nal  pr ocedur e.   See Dani el  P.  Bl ank,  Pl ea Bar gai n 

Wai ver s Reconsi der ed:   A Legal  Pr agmat i st ' s  Gui de t o Loss,  

Abandonment  and Al i enat i on,  68 For dham L.  Rev.  2011,  2012- 13 

( 2000) .   The pol i cy under l y i ng al l owi ng wai ver  of  i mpor t ant  

const i t ut i onal  and st at ut or y r i ght s suppor t s our  concl usi on t hat  
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t he def endant ' s  r i ght  t o be pr esent  under  Wi s.  St at .  

§ 971. 04( 1) ( g)  i s subj ect  t o wai ver .  

¶40 We concl ude t hat  a def endant ' s r i ght  t o be pr esent  i n 

t he same cour t r oom as t he pr es i di ng j udge at  t he pr oceedi ngs 

l i s t ed i n Wi s.  St at .  § 971. 04( 1) ( g)  i s par t i cul ar l y i mpor t ant  t o 

t he act ual  or  per cei ved f ai r ness of  t he cr i mi nal  pr oceedi ngs.   

Ther ef or e,  i f  t hi s r i ght  i s  t o be r el i nqui shed,  i t  must  be done 

by wai ver ,  t he " i nt ent i onal  r el i nqui shment  of  a known r i ght . "   

See Br unt on v.  Nuvel l  Cr edi t  Cor p. ,  2010 WI  50,  ¶37,  325 Wi s.  2d 

135,  785 N. W. 2d 302 ( concl udi ng t hat  pr oper  venue coul d be 

wai ved by an appear ance and conduct  evi nci ng t he i nt ent i onal  

r el i nqui shment  of  t he r i ght  t o pr oper  venue) .   

¶41 Our  concl usi on on t he appl i cabi l i t y  of  wai ver  must  

consi der  our  hol di ng i n Koopmans.   As expl ai ned ear l i er ,  i n 

Koopmans,  we exami ned whet her  a def endant  who had vol unt ar i l y  

absent ed her sel f  f r om a schedul ed sent enci ng hear i ng coul d be 

deemed t o have wai ved her  r i ght  t o be pr esent . 8  I t  i s  i mpor t ant  

t o not e t hat  cont r ar y t o t he c i r cumst ances her ei n pr esent ed,  

Koopmans di d not  par t i c i pat e per sonal l y i n t he sent enci ng 

                                                 
8 Sot o ar gues t hat  Koopmans st ands f or  a br oad r ul e t hat  t he 

r i ght  t o be pr esent  absol ut el y cannot  be wai ved.   I n l i ght  of  
t he nar r ow quest i on pr esent ed i n t hat  case,  we do not  r ead 
Koopmans as necessar i l y  st at i ng such a sweepi ng r ul e.   I nst ead,  
we concl ude t hat  t he case shoul d be r ead t o hol d t hat  a 
def endant  who absent s her sel f  f r om sent enci ng,  wi t hout  mor e,  has 
not  suf f i c i ent l y demonst r at ed wai ver  of  her  r i ght  t o be 
physi cal l y pr esent .   See St at e v.  Koopmans,  210 Wi s.  2d 670,  
675,  563 N. W. 2d 528 ( 1997)  ( phr asi ng t he i ssue as " [ w] het her  a 
def endant  may wai ve t he r i ght  t o be pr esent  at  sent enci ng by 
knowi ngl y[ ,  i nt el l i gent l y]  and vol unt ar i l y  absent i ng hi msel f  or  
her sel f " ) .  
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hear i ng i n any f ashi on.   We hel d t hat  Koopmans'  absence di d not  

demonst r at e t hat  she had wai ved t he r i ght  t o be pr esent .   

Koopmans,  210 Wi s.  2d at  679–80.   Accor di ngl y,  we hel d t hat  

r esent enci ng was necessar y.   I d.  at  680.  

¶42 Despi t e Koopmans'  pot ent i al l y  br oad st at ement  t hat  

wai ver  was not  avai l abl e under  Wi s.  St at .  § 971. 04( 1) ( g)  f or  a 

def endant  who vol unt ar i l y  absent s her sel f  f r om t he sent enci ng 

pr oceedi ng,  we concl ude t hat  t he l anguage of  § 971. 04( 1) ( g)  and 

t he pol i cy of  al l owi ng wai ver  of  many i mpor t ant  const i t ut i onal  

and st at ut or y r i ght s r equi r es t hat  t he r i ght  t o be pr esent  i n 

t he same cour t r oom as t he pr esi di ng j udge al so i ncl udes t he 

cor r espondi ng r i ght  t o wai ve t hat  r i ght  and pr oceed by 

v i deoconf er enci ng.    

¶43 The quest i on under l y i ng t he appeal  i n Koopmans,  

whet her  wai ver  was shown by t he f act s of  t hat  case,  shoul d not  

be ext r apol at ed t o mean anyt hi ng mor e t han t he r i ght  t o be 

pr esent  cannot  be f or f ei t ed by mer e absence.   Under st ood i n t hi s 

l i ght ,  Koopmans est abl i shed t he pr ecur sor  f or  our  hol di ng t oday 

t hat  wai ver ,  r at her  t han f or f ei t ur e,  i s  t he appr opr i at e doct r i ne 

under  whi ch a cr i mi nal  def endant  may r el i nqui sh hi s r i ght  t o be 

pr esent  i n t he same cour t r oom as t he pr esi di ng j udge when 

j udgment  i s pr onounced.    

¶44 Ther ef or e,  i n accor dance wi t h Koopmans,  Ndi na and our  

i nt er pr et at i on of  Wi s.  St at .  § 971. 04( 1) ( g) ,  we concl ude t hat  a 

def endant  i n a cr i mi nal  pr oceedi ng wher e j udgment  i s pr onounced 

may wai ve,  but  not  f or f ei t ,  t he r i ght  t o be i n t he same 

cour t r oom as t he pr esi di ng j udge dur i ng t hose pr oceedi ngs.   We 
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al so not e,  however ,  t hat  t he showi ng necessar y t o demonst r at e 

wai ver  of  a r i ght  di f f er s,  dependi ng on t he r i ght  t hat  i s  at  

i ssue.    

¶45 As we have expl ai ned,  even wher e wai ver  i s r equi r ed,  

di f f er ent  t ypes of  r i ght s r equi r e di f f er ent  showi ngs t o 

demonst r at e t hat  t he wai ver  i s knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   For  exampl e,  i n St at e v.  Denson,  2011 WI  70,  335 

Wi s.  2d 681,  799 N. W. 2d 831,  we concl uded t hat  a c i r cui t  cour t  

i s  " not  r equi r ed t o conduct  an on- t he- r ecor d col l oquy"  t o 

det er mi ne whet her  a def endant  i s knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai v i ng hi s or  her  r i ght  not  t o t est i f y.   I d. ,  ¶63;  

see al so Rao v.  WMA Sec. ,  I nc. ,  2008 WI  73,  ¶22,  310 Wi s.  2d 

623,  752 N. W. 2d 220 ( concl udi ng t hat  a par t y may wai ve t he 

Wi sconsi n Const i t ut i on Ar t i c l e I ,  Sect i on 5 r i ght  of  t r i al  by 

j ur y by f ai l i ng t o asser t  t he r i ght  t i mel y or  by f ai l i ng t o pay 

a r equi r ed j ur y f ee) .   Al t hough a f or mal  col l oquy i s of t en 

empl oyed t o show wai ver ,  i t  i s  not  t he onl y way i n whi ch wai ver  

may be shown.   See Denson,  335 Wi s.  2d 681,  ¶¶63–67.    

¶46 When vi deoconf er enci ng i s pr oposed f or  a pl ea hear i ng 

at  whi ch i t  i s  ant i c i pat ed t hat  j udgment  wi l l  be pr onounced,  t he 

j udge shoul d ent er  i nt o a col l oquy wi t h t he def endant  t hat  

expl or es t he ef f ect i veness of  t he v i deoconf er enci ng t hen bei ng 

empl oyed.   I n t hat  r egar d,  t he j udge shal l  ascer t ai n whet her  t he 

def endant  and hi s at t or ney,  i f  r epr esent ed by counsel ,  ar e abl e 

t o see,  speak t o and hear  t he j udge and t hat  t he j udge can see,  

speak t o and hear  t he def endant  and counsel .   The j udge shal l  

al so ascer t ai n,  ei t her  by per sonal  col l oquy or  by some ot her  
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means,  whet her  t he def endant  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  consent s t o t he use of  v i deoconf er enci ng.   I n so 

doi ng,  quest i ons shoul d be asked t o suggest  t o t he def endant  

t hat  he has t he opt i on of  r ef usi ng t o empl oy v i deoconf er enci ng 

f or  a pl ea hear i ng at  whi ch j udgment  wi l l  be pr onounced.   

¶47 I n t he case bef or e us,  Judge Li st er  car ef ul l y 

quest i oned Sot o and counsel :  

THE COURT:   Can ever yone hear  me al l  r i ght  t her e? 

MS.  MARSOLEK:   Yes.  

MR.  KRONER:   Yes.  

THE COURT:   And can ever yone see me al l  r i ght ? 

MS.  MARSOLEK:   Yes.  

MR.  KRONER:   Yes.  

.  .  .  .  

THE COURT:   Al l  r i ght .   Mr .  Kr oner ,  ar e you sat i sf i ed 
wi t h appear i ng at  t hi s pl ea hear i ng by v i deo 
t el econf er enci ng? 

MR.  KRONER:   Yes,  Your  Honor .  

THE COURT:   And,  Mr .  Sot o,  i s  i t  al l  r i ght  wi t h you 
t hat  we ar e doi ng t hi s pl ea hear i ng by v i deo 
t el econf er enci ng? 

THE DEFENDANT:   Yes,  s i r .   

.  .  .  .  

THE COURT:   And,  Mr .  Sot o,  do you wi sh t o ent er  a pl ea 
t oday? 

THE DEFENDANT:   Yes.  

.  .  .  .  ( l engt hy pl ea col l oquy hel d)  
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THE COURT:   Mr .  Sot o,  agai n,  do you st i l l  wi sh t o 
pl ead gui l t y? 

THE DEFENDANT:   Yes,  Your  Honor .  

THE COURT:   I s t her e anyt hi ng at  al l ,  Mr .  Sot o,  about  
what ' s happeni ng t hat  you don' t  under st and or  t hat  you 
woul d l i ke t o ask me or  Mr .  Kr oner ? 

THE DEFENDANT:   No.   

¶48 Based on t he r ecor d pr esent ed i n t hi s case,  we 

concl ude t hat  Sot o wai ved hi s Wi s.  St at .  § 971. 04( 1) ( g)  r i ght  t o 

be pr esent  i n t he same cour t r oom as Judge Li st er  dur i ng hi s pl ea 

hear i ng when j udgment  was pr onounced.   Judge Li st er ' s col l oquy 

was suf f i c i ent  t o demonst r at e t hat  Sot o and hi s at t or ney coul d 

see,  speak t o and hear  Judge Li st er  and t he j udge coul d see,  

speak t o and hear  Sot o and hi s counsel .   The col l oquy 

demonst r at ed t hat  t he v i deoconf er enci ng was f unct i oni ng 

pr oper l y.   

¶49 Judge Li st er  al so ascer t ai ned t hat  Sot o was knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  agr eei ng t o t he use of  

v i deoconf er enci ng f or  t he pl ea hear i ng.   Judge Li st er  asked Sot o 

and hi s at t or ney whet her  pr oceedi ng vi a v i deoconf er enci ng was 

accept abl e,  and each r esponded af f i r mat i vel y.   Hi s quest i ons 

i ndi cat ed t hat  Sot o di d not  have t o agr ee t o t he use of  

v i deoconf er enci ng,  and t he pl ea col l oquy pr oceeded as i t  woul d 

have i f  al l  t he par t i es and t he j udge wer e i n t he same 

cour t r oom.   Af t er  Judge Li st er  ascer t ai ned t hat  Sot o was maki ng 

a knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea,  he of f er ed Sot o yet  

anot her  oppor t uni t y t o obj ect  t o t he use of  v i deoconf er enci ng.   

Judge Li st er  pr oceeded cor r ect l y .   Sot o af f i r mat i vel y wai ved hi s  
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st at ut or y r i ght  t o be pr esent  i n t he same cour t r oom as t he j udge 

dur i ng t he pl ea hear i ng wher e j udgment  was pr onounced.  

I I I .   CONCLUSI ON 

¶50 We concl ude t hat  Wi s.  St at .  § 971. 04( 1) ( g)  pr ovi des a 

cr i mi nal  def endant  t he st at ut or y r i ght  t o be i n t he same 

cour t r oom as t he pr esi di ng j udge when a pl ea hear i ng i s hel d i f  

t he cour t  accept s t he pl ea and pr onounces j udgment .   However ,  we 

al so concl ude t hat  t hi s st at ut or y r i ght  may be wai ved and t hat  

Sot o wai ved i t  pr i or  t o pl eadi ng and t he cour t ' s  pr onouncement  

of  j udgment .   We so concl ude because Sot o appear ed i n a 

cour t r oom i n t he Tr empeal eau Count y cour t house;  bot h hi s  

at t or ney and t he pr osecut i ng at t or ney al so appear ed i n t he same 

cour t r oom;  t hr ough vi deoconf er enci ng,  t he j udge was abl e t o see,  

speak t o and hear  Sot o and Sot o was abl e t o see,  speak t o and 

hear  t he c i r cui t  cour t  j udge;  t he j udge expl ai ned t hat  

v i deoconf er enci ng woul d be used f or  t he pl ea hear i ng i f  Sot o 

chose t o ent er  a pl ea t hat  day;  and Sot o expr essl y consent ed t o 

t he use of  v i deoconf er enci ng f or  t he pl ea hear i ng.   Accor di ngl y,  

we af f i r m t he c i r cui t  cour t ' s  or der  denyi ng Sot o' s mot i on t o 

wi t hdr aw hi s gui l t y pl ea.  

By the Court.—The or der  and j udgment  of  t he c i r cui t  cour t  

ar e af f i r med.  
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¶51 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h a number  of  t he maj or i t y opi ni on' s concl usi ons.   I  di ssent ,  

however ,  because I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  

t he r ecor d i n t he pr esent  case demonst r at es t hat  Sot o,  t he 

def endant ,  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s 

r i ght  t o be pr esent  i n t he same cour t r oom as t he j udge under  

Wi s.  St at .  § 971. 04( 1) ( g)  when j udgment  was pr onounced.    

¶52 Fi r st ,  I  agr ee wi t h t he maj or i t y t hat  under  Wi s.  St at .  

§ 971. 04( 1) ( g)  Sot o had a st at ut or y r i ght  t o be pr esent  i n t he 

same cour t r oom as t he j udge " at  t he pr onouncement  of  j udgment . "   

Maj or i t y op. ,  ¶27.    

¶53 Sect i on 971. 04 was cr eat ed i n i t s cur r ent  f or m by t he 

l egi s l at ur e i n 1969, 1 bef or e wi despr ead t el ephone conf er enci ng 

and vi deoconf er enci ng exi st ed.   At  t hat  t i me,  t he l egi s l at ur e 

obvi ousl y di d not  cont empl at e l ong- di st ance t el ecommuni cat i ons 

i n t he cour t r oom.   Rat her ,  t he l egi s l at ur e envi s i oned j udi c i al  

pr oceedi ngs wi t h t he pl ai nt i f f ,  def endant ,  j udge,  and cour t  

st af f  physi cal l y  pr esent  i n t he same cour t r oom.   Tel ephone 

                                                 
1 Laws of  1969,  ch.  255.  

Pr i or  t o 1969,  Wi s.  St at .  § 957. 07 ( 1967)  pr ovi ded:   " A 
def endant  accused of  a f el ony shal l  be per sonal l y pr esent  dur i ng 
t he t r i al .   A def endant  accused of  a mi sdemeanor  may at  hi s 
wr i t t en r equest  and by l eave of  cour t  be t r i ed i n hi s absence i f  
r epr esent ed by hi s at t or ney dul y aut hor i zed f or  t hat  pur pose. "  
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conf er enci ng2 and vi deoconf er enci ng3 came i nt o t he cour t r oom at  a 

l at er  dat e.    

¶54 Thus,  t he dat e of  t he enact ment  of  Wi s.  St at .  § 971. 04 

suppor t s t he concl usi on t hat  Sot o had a st at ut or y r i ght  t o be 

pr esent  i n t he same cour t r oom as t he j udge at  t he pr onouncement  

of  j udgment .     

¶55 Second,  I  agr ee wi t h t he maj or i t y t hat  t he wor d 

" pr esent "  i n Wi s.  St at .  § 971. 04( 1)  shoul d have t he same meani ng 

i n each par agr aph descr i bi ng a pr oceedi ng,  ( a)  t hough ( g) ,  of  

Wi s.  St at .  § 971. 04( 1) .   Maj or i t y op. ,  ¶27.   I t  does not  make 

sense f or  t he same wor d t o have di f f er ent  meani ngs i n t he same 

st at ut e.   

¶56 Al t hough t he maj or i t y opi ni on f r equent l y r ef er s t o t he 

r i ght  of  t he def endant  t o be pr esent  at  t he pl ea hear i ng,  t he 

pl ea hear i ng i s not  ment i oned i n Wi s.  St at .  § 971. 04( 1)  as a 

pr oceedi ng at  whi ch t he def endant  shal l  be pr esent . 4  The 
                                                 

2 Tel ephone or  l i ve audi o- vi sual  means,  Wi s.  St at .  § 967. 08,  
was aut hor i zed by supr eme cour t  or der  i n 1987 t o be used i n 
cer t ai n l i mi t ed cont ext s.   See S.  Ct .  Or der ,  I n t he Mat t er  of  
t he Amendment  of  Rul es of  Ci v i l ,  Cr i mi nal  and Appel l at e 
Pr ocedur e:  Pr oceedi ngs by Tel ephone and Audi o- Vi sual  Means,  141 
Wi s.  2d x i i i  ( ef f .  Oct .  29,  1987) .  

3 A r ul e gover ni ng t he use of  v i deoconf er enci ng i n t he 
cour t s,  Wi s.  St at .  § ( Rul e)  885. 60,  was cr eat ed by supr eme cour t  
or der  i n 2008.   See S.  Ct .  Or der  07- 12,  305 Wi s.  2d x l i  ( ef f .  
Jul y 1,  2008) .  

4 Wi sconsi n St at .  § 971. 04 pr ovi des as f ol l ows:  

Defendant to be present. (1) Except  as pr ovi ded i n 
subs.  ( 2)  and ( 3) ,  t he def endant  shal l  be pr esent :  

( a)  At  t he ar r ai gnment ;  

( b)  At  t r i al ;  



No.   2010AP2273- CR. ssa 

 

3 
 

i mpor t ant  pr oceedi ng f or  pur poses of  t he st at ut e and t he i nst ant  

case i s t he pr onouncement  of  j udgment .     

¶57 Thi r d,  I  agr ee wi t h t he maj or i t y t hat  t he def endant  

may wai ve hi s st at ut or y r i ght  t o be pr esent  i n t he same 

cour t r oom as t he j udge at  t he t i me j udgment  i s pr onounced and 

pr oceed by v i deoconf er enci ng. 5  Maj or i t y op. ,  ¶¶42,  44.   The l aw 

r ecogni zes t hat  a def endant  may wai ve r i ght s.       

¶58 Four t h,  I  agr ee wi t h t he maj or i t y t hat  such a wai ver  

must  be shown t o be knowi ng,  i nt el l i gent ,  and vol unt ar y .   

Maj or i t y op,  ¶45.  

¶59 I  di ssent ,  however ,  because I  di sagr ee wi t h t he 

maj or i t y ' s concl usi on t hat  t he r ecor d i n t he pr esent  case 

demonst r at es t hat  Sot o,  t he def endant ,  knowi ngl y,  i nt el l i gent l y,  

and vol unt ar i l y  wai ved hi s r i ght  t o be pr esent  i n t he same 

cour t r oom as t he j udge under  Wi s.  St at .  § 971. 04( 1) ( g)  when 

j udgment  was pr onounced.   See maj or i t y op. ,  ¶¶48- 49.  

¶60 Sot o asser t s t hat  he was not  awar e t hat  he had such a 

r i ght .   He ar gues t hat  i f  he di d not  know he had t he r i ght  he 

                                                                                                                                                             
( c)  Dur i ng voi r  di r e of  t he t r i al  j ur y;  

( d)  At  any evi dent i ar y hear i ng;  

( e)  At  any vi ew by t he j ur y;  

( f )  When t he j ur y r et ur ns i t s ver di ct ;  

( g)  At  t he pr onouncement  of  j udgment  and t he 
i mposi t i on of  sent ence;  

( h)  At  any ot her  pr oceedi ng when or der ed by t he cour t .  

5 Thi s appeal  does not  addr ess whet her  a def endant  may wai ve 
t he r i ght  t o be pr esent  at  ot her  pr oceedi ngs i ncl uded i n Wi s.  
St at .  § 971. 04( 1) .   Those ar e quest i ons f or  anot her  day.   
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coul d not  possi bl y knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ve t he r i ght .   See maj or i t y op. ,  ¶11.   Sot o has never  had a 

hear i ng t o assess hi s c l ai m,  whi ch on i t s f ace under cut s t he 

ar gument  t hat  any wai ver  was knowi ng,  i nt el l i gent ,  and 

vol unt ar y.  

¶61 I t  i s  di f f i cul t  t o under st and how t he maj or i t y can 

concl ude t hat  Sot o' s wai ver  of  t he r i ght  t o be pr esent  at  t he 

pr onouncement  of  j udgment  was knowi ng,  i nt el l i gent ,  and 

vol unt ar y when t he maj or i t y acknowl edges t hat  Sot o c l ai ms t o be 

unawar e t hat  t he r i ght  exi st ed and t hat  t he c i r cui t  cour t  di d 

not  i nf or m Sot o t hat  t he r i ght  exi st ed.  

¶62 I ndeed,  i n Br unt on v.  Nuvel l  Cr edi t  Cor p. ,  2010 WI  50,  

325 Wi s.  2d 135,  785 N. W. 2d 302,  a case r el i ed upon by t he 

maj or i t y at  ¶40,  t he cour t  expl ai ned t hat  t o est abl i sh a val i d 

wai ver  of  t he st at ut or y r i ght  t he par t y r el y i ng on wai ver  must  

pr ove t hat  t he wai v i ng par t y knew of  t he r i ght  bei ng wai ved.   

Br unt on expl ai ned:   " Est abl i shi ng t hat  a par t y knew of  t he r i ght  

at  i ssue [ pr oper  venue]  i s  essent i al  t o est abl i shi ng 

wai ver .  .  .  .  St at ed di f f er ent l y,  a val i d wai ver  t hat  

i nt ent i onal l y r el i nqui shes a r i ght  must  be done wi t h act ual  

knowl edge of  t he r i ght  bei ng wai ved. "   Br unt on,  325 Wi s.  2d 135,  

¶36 ( def endant ' s wai ver  of  r i ght  t o pr oper  venue under  Wi s.  

St at .  § 421. 401( 2) ) .  

¶63 Si mi l ar l y,  i n St at e v.  Smi t h,  2012 WI  91,  ¶¶52- 57,  ___ 

Wi s.  2d ___,  ___ N. W. 2d ___,  a case i nvol v i ng t he r i ght  t o a 

j ur y t r i al ,  t he cour t  acknowl edged t he necessi t y t hat  a 

def endant  be i nf or med t hat  a const i t ut i onal  r i ght  exi st s bef or e 
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he or  she may knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ve 

t hat  r i ght .   The cour t  st at ed:  " [ The def endant ]  was never  

i nf or med t hat  he had a const i t ut i onal  r i ght  t o a j ur y 

det er mi nat i on of  t he dr ug quant i t y,  nor  was he ever  gi ven t he 

oppor t uni t y t o wai ve or  i nvoke t hat  r i ght .   Accor di ngl y,  we hol d 

t hat  Smi t h di d not  wai ve hi s const i t ut i onal  r i ght  t o a j ur y 

det er mi nat i on of  t he dr ug quant i t y. "   Smi t h,  2012 WI  91,  ¶57.   

Even t hough t he def endant  i n Smi t h had ent er ed a st i pul at i on t o 

t he quant i t y of  dr ug i nvol ved,  t hi s cour t  hel d t hat  t he 

def endant  had not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ved t he r i ght  t o a j ur y t r i al  on t hat  i ssue because he was 

not  i nf or med t hat  t he r i ght  exi s t ed and he was not  asked whet her  

he wi shed t o wai ve t he r i ght .   Smi t h,  2012 WI  91,  ¶¶54- 57.  

¶64 Not hi ng i n t he r ecor d i n t he pr esent  case demonst r at es 

t hat  t he def endant  knew he had a r i ght  t o be pr esent  i n t he same 

cour t r oom as t he ci r cui t  cour t  j udge.   He was not  t ol d such a 

r i ght  exi st s.   The maj or i t y ' s  concl usi on t hat  t her e was a 

knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  i s out  of  st ep wi t h 

t hi s cour t ' s  case l aw and t he r ecor d i n t he pr esent  case.   

¶65 The maj or i t y l ays out  t he r el evant  por t i on of  t he 

t r anscr i pt  at  par agr aph 47.   The ci r cui t  cour t  asked i f  ever yone 

coul d see and hear . 6  The ci r cui t  cour t  t hen asked t he 

def endant ' s at t or ney i f  he was " sat i sf i ed wi t h appear i ng at  t he 

pl ea hear i ng by v i deo t el econf er enci ng"  and asked t he def endant  

i f  i t  was " al l  r i ght  wi t h you t hat  we ar e doi ng t hi s pl ea 

hear i ng by v i deo t el econf er enci ng. "   ( Emphases added. )   
                                                 

6 The vi deoconf er enci ng r ul e l ays out  t echni cal  and 
oper at i onal  st andar ds.   See Wi s.  St at .  § ( Rul e)  885. 54( 1) ( a) .   
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¶66 A pl ea hear i ng i s not  one of  t he pr oceedi ngs i nc l uded 

i n Wi s.  St at .  § 971. 04( 1)  i n whi ch t he def endant  shal l  be 

pr esent .   The ci r cui t  cour t  asked t he def endant ' s at t or ney and 

t he def endant  i f  i t  was al l  r i ght  wi t h t hem t o conduct  " t he pl ea 

hear i ng"  by v i deo t el econf er enci ng.   Not i ceabl y absent  i s t he 

c i r cui t  cour t  aski ng t he def endant ' s at t or ney and t he def endant  

i f  i t  was al l  r i ght  wi t h t hem t o conduct  " t he pr onouncement  of  

j udgment "  by v i deo t el econf er enci ng.   Accor di ng t o 

§ 971. 04( 1) ( g) ,  i t  i s  at  t he " pr onouncement  of  j udgment "  t hat  

t he def endant  shal l  be pr esent .   Absent  f r om t he col l oquy i s an 

agr eement  t o have j udgment  pr onounced at  a pr oceedi ng i n whi ch 

t he def endant  and t he ci r cui t  cour t  j udge wer e i n di f f er ent  

cour t r ooms wi t h t he pr oceedi ng conduct ed usi ng 

vi deoconf er enci ng.      

¶67 Al so cr uci al l y absent  f r om t he col l oquy i s any 

expl i c i t  st at ement  t o t he def endant  t hat  he has t he r i ght  t o be 

pr esent  i n t he same cour t r oom as t he ci r cui t  cour t  j udge at  t he 

" pr onouncement  of  j udgment "  and t hat  " he has t he opt i on of  

r ef usi ng t o empl oy v i deoconf er enci ng, "  whi ch t he maj or i t y 

asser t s shoul d be a par t  of  t he col l oquy.   Maj or i t y op. ,  ¶46.    

¶68 The def endant  ar gues t hat  he coul d not  possi bl y  have 

wai ved t he r i ght  t o be physi cal l y pr esent  at  t he pr onouncement  

of  j udgment  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ,  because 

he cl ai ms he di d not  know such a r i ght  exi st ed.   See maj or i t y 

op. ,  ¶11.   Despi t e t he def endant ' s c l ai m t hat  he was unawar e t he 

r i ght  exi st ed and despi t e t he col l oquy not  advi s i ng hi m of  t he 

r i ght  and not  bei ng f ocused on t he pr onouncement  of  j udgment ,  
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t he maj or i t y st i l l  concl udes on t he basi s of  a mi ni mal  col l oquy 

and no evi dent i ar y hear i ng t hat  t he wai ver  of  t he Wi s.  St at .  

§ 971. 04( 1) ( g)  r i ght  t o be pr esent  at  t he " pr onouncement  of  

j udgment "  was val i d.     

¶69 The maj or i t y concl udes t hat  t he wai ver  was val i d  

because ( 1)  t he col l oquy demonst r at ed t hat  t he def endant  and hi s 

at t or ney coul d see,  speak t o,  and hear  t he j udge and vi ce ver sa,  

t her eby demonst r at i ng " t hat  t he v i deoconf er enci ng was 

f unct i oni ng pr oper l y, "  maj or i t y op. ,  ¶48 ( see al so ¶46) ;  and ( 2)  

t he col l oquy demonst r at ed t hat  t he c i r cui t  cour t ' s  quest i ons 

" suggest [ ed]  t o t he def endant  t hat  he has t he opt i on of  r ef usi ng 

t o empl oy v i deoconf er enci ng"  and t hat  he vol unt ar i l y  consent ed 

t o i t s use.   Maj or i t y op. ,  ¶46 ( see al so ¶49) .   

¶70 The onl y par t  of  t he r ecor d on whi ch t he maj or i t y 

coul d r el y t o det er mi ne t hat  t he def endant ' s wai ver  of  hi s 

pr esence at  t he pr onouncement  of  j udgment  was knowi ng,  

i nt el l i gent ,  and vol unt ar y i s t he c i r cui t  cour t ' s  quest i on,  " I s 

i t  al l  r i ght  wi t h you t hat  we ar e doi ng t hi s pl ea hear i ng by 

v i deo t el econf er enci ng?"  and t he def endant ' s r esponse,  " Yes 

si r . "   Thi s i s no assur ance t hat  t he def endant ' s wai ver  of  hi s  

pr esence at  t he pr onouncement  of  j udgment  was t r ul y knowi ng,  

i nt el l i gent ,  and vol unt ar y.    

¶71 I magi ne such a " wai ver "  i n ot her  cont ext s.   The cour t  

woul d not  be sat i sf i ed t hat  a def endant  had knowi ngl y ,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o a j ur y t r i al  

i f  t he c i r cui t  cour t  s i mpl y asked,  " I s i t  al l  r i ght  wi t h you i f  

I  make t he deci s i on i n your  case?"  and t he def endant  answer ed,  



No.   2010AP2273- CR. ssa 

 

8 
 

" Yes,  s i r . "   I f  a def endant  i s not  gi ven a c l ear  expl anat i on of  

t he r i ght  at  i ssue and a c l ear  assur ance t hat  sayi ng " no"  t o t he 

c i r cui t  cour t  i s  al l owed,  we shoul d not  hol d t hat  t he def endant  

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght .  

¶72 The maj or i t y st at es t hat  " di f f er ent  t ypes of  r i ght s 

r equi r e di f f er ent  showi ngs t o demonst r at e t hat  t he wai ver  i s 

knowi ng,  i nt el l i gent ,  and vol unt ar y. "   See maj or i t y op. ,  ¶45.   

However ,  t he r equi r ement  of  showi ng t hat  a wai ver  i s knowi ng,  

i nt el l i gent ,  and vol unt ar y i s t he same f r om one r i ght  t o 

anot her .   No mat t er  what  r i ght  i s  at  i ssue,  a cour t  must  advi se 

t he def endant  of  t he speci f i c  r i ght  and ask quest i ons t o ensur e 

t he def endant  under st ands t he r i ght .   Nat ur al l y,  t he quest i ons 

necessar y t o ensur e t he def endant  under st ands t he r i ght  wi l l  

di f f er  dependi ng on t he nat ur e of  t he r i ght  at  i ssue. 7  But  t he 

f act  t hat  di f f er ent  quest i ons ar e r el evant  t o demonst r at e a 

knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  f or  di f f er ent  r i ght s  

does not  mean t hat  t he over ar chi ng r equi r ement  of  showi ng t hat  

t he wai ver  i s  knowi ng,  i nt el l i gent ,  and vol unt ar y i s any 

di f f er ent  f r om one r i ght  t o anot her .    

¶73 I  do not  suggest  t hat  t hi s cour t  ought  t o i mpose a 

r i gi d r ul e on ci r cui t  cour t s f or  how t hey must  det er mi ne t hat  a 

def endant ' s wai ver  of  t he r i ght  t o be pr esent  at  t he 

pr onouncement  of  j udgment  i s knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   However ,  t o adher e t o cases l i ke Br unt on and Smi t h,  

                                                 
7 See,  e. g. ,  St at e v.  Ander son,  2002 WI  7,  ¶24,  249 

Wi s.  2d 586,  638 N. W. 2d 301 ( pr ovi di ng speci f i c  i nst r uct i ons t o 
c i r cui t  cour t s f or  f i ndi ng a knowi ng,  i nt el l i gent ,  and vol unt ar y  
wai ver  of  t he r i ght  t o a j ur y t r i al ) .     
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t hi s cour t  shoul d not  concl ude t hat  a def endant ' s wai ver  i s 

knowi ng,  i nt el l i gent ,  and vol unt ar y unl ess i t  i s  assur ed f r om 

t he r ecor d t hat  t he def endant  knew of  hi s or  her  r i ght  t o be i n 

t he same cour t r oom as t he j udge,  t hat  t he def endant  knew he or  

she coul d exer ci se t he r i ght ,  t hat  t he def endant  consent ed t o 

t he j udge and def endant  bei ng i n separ at e cour t r ooms,  and t hat  

t he def endant ' s consent  was gi ven vol unt ar i l y  wi t hout  t hr eat  or  

pr omi se. 8 

¶74 Fur t her mor e,  t he maj or i t y ' s concl usi on t hat  t he meager  

col l oquy i n t he pr esent  case suf f i c i ent l y est abl i shes a knowi ng,  

i nt el l i gent ,  and vol unt ar y wai ver  f l i es i n t he f ace of  t he 

expr ess st at ement s of  t hi s cour t  i n adopt i ng r ul es r egar di ng 

vi deoconf er enci ng.   The comment  i n t he Supr eme Cour t ' s  Or der  

adopt i ng v i deoconf er enci ng st at es t hat  t he " i nt ent  of  [ Wi s.  

St at . ]  s.  885. 60 [ i s]  t o scr upul ousl y pr ot ect  t he r i ght s of  

cr i mi nal  def endant s .  .  .  by pr eser vi ng t o such l i t i gant s t he 

r i ght  t o be physi cal l y pr esent  i n cour t  at  al l  cr i t i cal  st ages 

of  t hei r  pr oceedi ngs. " 9   

¶75 A f or mal  col l oquy i s not  al ways an absol ut e 

r equi r ement ,  dependi ng on t he r i ght  i nvol ved,  but  i t  i s  of t en an 

                                                 
8 As t he maj or i t y expl ai ns,  t he c i r cui t  cour t  shoul d al so 

ascer t ai n t hat  t he v i deoconf er enci ng t echnol ogy i s f unct i oni ng 
pr oper l y,  but  t he cont r over sy i n t he pr esent  case i s not  about  
t he qual i t y of  t he t echnol ogy.   A def endant  who wai ves t he Wi s.  
St at .  § 971. 04( 1) ( g)  r i ght  t o be pr esent  at  t he pr onouncement  of  
j udgment  mi ght  nonet hel ess have a col or abl e c l ai m on ot her  
gr ounds i f  i t  t ur ns out  t he qual i t y of  t he v i deoconf er enci ng 
t echnol ogy i s i nadequat e.  

9 See S.  Ct .  Or der  07- 12,  305 Wi s.  2d x l v i i - x l v i i i  ( ef f .  
Jul y 1,  2008)  ( emphases added) .  
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easy and good way of  assur i ng a knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver .   The maj or i t y r el i es on St at e v.  Denson,  2011 

WI  70,  ¶63,  335 Wi s.  2d 681,  799 N. W. 2d 831,  i n whi ch t he cour t  

hel d t hat  " c i r cui t  cour t s ar e not  r equi r ed t o conduct  an on- t he-

r ecor d col l oquy t o det er mi ne whet her  a def endant  i s knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai v i ng hi s or  her  r i ght  not  t o 

t est i f y. "   See maj or i t y op. ,  ¶45.   I n cont r ast ,  such an on- t he-

r ecor d col l oquy i s r equi r ed f or  wai ver  of  t he r i ght  t o t est i f y. 10 

¶76 The Denson cour t  made t hi s deci s i on af t er  consi der i ng 

at  some l engt h t he uni que pot ent i al  t r oubl esome consequences of  

a c i r cui t  cour t ' s  conduct i ng a col l oquy on t he r i ght  not  t o 

t est i f y.   See Denson,  335 Wi s.  2d 681,  ¶¶64- 66. 11  Gi ven t he 

uni que concer ns i f  a col l oquy on t he r i ght  not  t o t est i f y wer e 

r equi r ed,  t he cour t  hel d t hat  i t  was accept abl e f or  t he i ssue of  

whet her  t he wai ver  of  t he r i ght  not  t o t est i f y was knowi ng,  

i nt el l i gent ,  and vol unt ar y t o be deci ded at  a post convi ct i on 

evi dent i ar y hear i ng.   Denson,  335 Wi s.  2d 681,  ¶68.  

¶77 Denson st ands f or  t he pr oposi t i on t hat  f or  t he 

par t i cul ar  r i ght  at  i ssue i n t hat  case,  a non- exi st ent  or  

i nadequat e col l oquy may not  war r ant  aut omat i c r ever sal .   Denson 

does not  st and f or  t he pr oposi t i on t hat  anyt hi ng l ess t han a 

                                                 
10 See St at e v.  Weed,  2003 WI  85,  ¶2,  263 Wi s.  2d 434,  666 

N. W. 2d 485.  

11 The cour t  nonet hel ess r ecommended t hat  c i r cui t  cour t s 
conduct  an on- t he- r ecor d col l oquy because i t  i s  t he " c l ear est  
and most  ef f i c i ent  means of  ensur i ng t hat  t he def endant  has 
val i dl y wai ved hi s or  her  r i ght  not  t o t est i f y .  .  .  . "   St at e 
v.  Denson,  2011 WI  70,  ¶67,  335 Wi s.  2d 681,  799 N. W. 2d 831 
( i nt er nal  quot at i on mar ks omi t t ed) .  
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knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  wi l l  suf f i ce f or  a 

r i ght  subj ect  t o wai ver . 12  The r ecor d i n t he pr esent  case,  

unl i ke i n Denson,  does not  suf f i c i ent l y demonst r at e t hat  t he 

def endant ' s wai ver  of  t he r i ght  t o be pr esent  at  t he 

pr onouncement  of  j udgment  was knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   

¶78 I n Denson t her e was a post convi ct i on evi dent i ar y 

hear i ng t o det er mi ne whet her  t he wai ver  was knowi ng,  

i nt el l i gent ,  and vol unt ar y.   I n t he pr esent  case,  unl i ke i n 

Denson,  t her e was nei t her  an adequat e col l oquy nor  a 

post convi ct i on evi dent i ar y hear i ng t o est abl i sh t hat  Sot o' s 

wai ver  was knowi ng,  i nt el l i gent ,  and vol unt ar y.   Not hi ng i n 

Denson changes t he r ul e t hat  t he r ecor d must  demonst r at e t o an 

appel l at e cour t  t hat  t he def endant ' s wai ver  of  t he r i ght  t o be 

pr esent  was knowi ng,  i nt el l i gent ,  and vol unt ar y.  

¶79 The maj or i t y al so r el i es on Rao v.  WMA Secur i t i es,  

I nc. ,  2008 WI  73,  310 Wi s.  2d 623,  752 N. W. 2d 220,  f or  i t s  

pr oposi t i on t hat  a l ess demandi ng showi ng i s r equi r ed f or  t he 

wai ver  of  cer t ai n r i ght s.   See maj or i t y op. ,  ¶45.    

¶80 I n Rao,  t he r i ght  i n quest i on was t he " Ar t i c l e I ,  

Sect i on 5 r i ght  of  t r i al  by j ur y"  i n t he Wi sconsi n Const i t ut i on.   

Rao,  310 Wi s.  2d 623,  ¶22.   Ar t i c l e I ,  Sect i on 5 of  t he 

Wi sconsi n Const i t ut i on pr ovi des t hat  t he r i ght  of  t r i al  by j ur y  

may be wai ved by t he par t i es i n al l  cases i n t he manner  

pr escr i bed by l aw.   Sect i on 5 r eads i n f ul l  as f ol l ows:  

                                                 
12 I n Denson,  i t  was est abl i shed at  a post convi ct i on 

evi dent i ar y hear i ng t hat  t he wai ver  was knowi ng,  i nt el l i gent ,  
and vol unt ar y.   Denson,  335 Wi s.  2d 681,  ¶71.  
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The r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and 
shal l  ext end t o al l  cases at  l aw wi t hout  r egar d t o t he 
amount  i n cont r over sy;  but  a j ur y t r i al  may be wai ved 
by t he par t i es i n al l  cases i n t he manner  pr escr i bed 
by l aw.   Pr ovi ded,  however ,  t hat  t he l egi s l at ur e may,  
f r om t i me t o t i me,  by st at ut e pr ovi de t hat  a val i d 
ver di ct ,  i n c i v i l  cases,  may be based on t he vot es of  
a speci f i ed number  of  t he j ur y,  not  l ess t han f i ve-
si xt hs t her eof .  ( Emphasi s added. )  

¶81 The quest i on pr esent ed i n Rao was whet her  t he 

def endant  wai ved t he r i ght  of  t r i al  by j ur y " i n t he manner  

pr escr i bed by l aw. "   The cour t  i n pr evi ous cases had decl ar ed 

t hat  a def endant  " has no vest ed r i ght  under  ar t .  I ,  sec.  5 [ of  

t he Wi sconsi n Const i t ut i on] ,  t o t he manner  or  t i me i n whi ch [ t he 

r i ght  of  t r i al  by j ur y]  may be exer ci sed or  wai ved,  s i nce t hese 

ar e mer el y pr ocedur al  mat t er s t o be det er mi ned by l aw. " 13  

¶82 The manner  i n whi ch t he Ar t i c l e I ,  Sect i on 5 r i ght  of  

t r i al  by j ur y may be wai ved i s gover ned pr i nci pal l y by Wi s.  

St at .  § ( Rul e)  805. 01( 3) .   Sect i on ( Rul e)  805. 01( 3)  set s f or t h 

t wo ways i n whi ch t he r i ght  of  t r i al  by j ur y may be wai ved.   

Fi r st ,  a par t y ' s f ai l ur e t o demand a j ur y t r i al  t i mel y i n 

accor dance wi t h § ( Rul e)  805. 01( 2)  const i t ut es a wai ver  of  t he 

j ur y t r i al  r i ght .   Second,  t he par t i es or  t hei r  at t or neys of  

r ecor d may wai ve t he r i ght  by wr i t t en st i pul at i on f i l ed wi t h t he 

cour t  or  by or al  st i pul at i on made i n open cour t  and ent er ed i n 

t he r ecor d.   A par t y may al so wai ve t he j ur y t r i al  r i ght  by 

f ai l i ng t o pay t he j ur y f ee t i mel y.   Wi s.  St at .  § 814. 61( 4) .   

¶83 As bot h Wi s.  St at .  § ( Rul e)  805. 01( 3)  and Wi s.  St at .  

§ 814. 61 make c l ear ,  a par t y ' s  " wai ver "  of  t he Ar t i c l e I ,  

                                                 
13 Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  85,  

¶32,  282 Wi s.  2d 69,  698 N. W. 2d 643 ( quot at i on mar ks omi t t ed) .  



No.   2010AP2273- CR. ssa 

 

13 
 

Sect i on 5 r i ght  of  t r i al  by j ur y need not  be a " wai ver "  i n t he 

st r i ct  sense of  t hat  wor d,  t hat  i s ,  an " i nt ent i onal  

r el i nqui shment  of  a known r i ght . "   I nst ead,  a par t y may " wai ve"  

t he Ar t i c l e I ,  Sect i on 5 r i ght  of  t r i al  by j ur y by f ai l i ng t o 

asser t  t he r i ght  t i mel y ( as when a par t y f ai l s  t o demand a j ur y 

t r i al  t i mel y i n accor dance wi t h § ( Rul e)  805. 01( 2) )  or  by 

v i ol at i ng a l aw set t i ng condi t i ons on t he par t y ' s exer ci se of  

t he j ur y t r i al  r i ght  ( as when a par t y f ai l s  t o pay t he j ur y f ee 

t i mel y i n accor dance wi t h Wi s.  St at .  § 814. 61) .   The Rao cour t  

expl ai ned t hat  t hi s f or m of  " wai ver "  i s mor e aki n t o 

" f or f ei t ur e"  t han t o " wai ver "  i n t he st r i ct est  sense of  wai ver  

bei ng an i nt ent i onal  r el i nqui shment  of  a known r i ght .   

¶84 Thus,  Rao does not  st and f or  t he pr oposi t i on t hat  some 

r i ght s subj ect  t o a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  

may be wai ved wi t h a l ess demandi ng showi ng t han ot her s.   I t  

st ands si mpl y f or  t he pr oposi t i on t hat  i n accor dance wi t h t he 

ver y t ext  of  t he Wi sconsi n Const i t ut i on,  t he r i ght  t o a j ur y 

t r i al  may be r el i nqui shed i n t he manner  pr escr i bed by l aw.     

¶85 The r i ght  i n Rao was subj ect  t o f or f ei t ur e,  by v i r t ue 

of  t he Wi sconsi n Const i t ut i on and t he r el evant  st at ut es and 

supr eme cour t  r ul e.   Conver sel y,  t he st at ut or y r i ght  i n t he 

pr esent  case,  as t he maj or i t y hol ds,  i s  subj ect  t o a wai ver ,  

whi ch must  be shown t o be knowi ng,  i nt el l i gent ,  and vol unt ar y.   

No such showi ng has been made i n t he pr esent  case.    

¶86 We have pr evi ousl y hel d t hat  " [ e] st abl i shi ng t hat  a 

par t y knew of  t he r i ght  at  i ssue i s essent i al  t o est abl i shi ng 

wai ver .  .  .  .  St at ed di f f er ent l y,  a val i d wai ver  t hat  



No.   2010AP2273- CR. ssa 

 

14 
 

i nt ent i onal l y r el i nqui shes a r i ght  must  be done wi t h act ual  

knowl edge of  t he r i ght  bei ng wai ved. "   Br unt on,  325 Wi s.  2d 135,  

¶36.   I n t he pr esent  case,  t her e i s not hi ng i n t he r ecor d t o 

demonst r at e t hat  t he def endant  knew t he r i ght  exi st ed and,  i n 

f act ,  t he def endant  ar gues t hat  he di d not  know t he r i ght  

exi st ed.    

¶87 Fol l owi ng t he cour t ' s  r easoni ng i n Denson,  I  woul d 

hol d t hat  an evi dent i ar y hear i ng i s necessar y t o det er mi ne 

whet her  t he def endant ' s wai ver  of  t he r i ght  t o be pr esent  at  t he 

pr onouncement  of  j udgment  was knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   

¶88 For  t he r easons set  f or t h,  I  di ssent .  

¶89 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .  
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