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No. 2010AP1398-CR
(L.C. No. 2008CF32)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

. FI LED
Pl aintiff-Respondent,
V. JUN 8, 2012
Tally Ann Rowan, Diane M Frengen

Clerk of Supreme Court

Def endant - Appel | ant .

APPEAL from a judgnent of the Crcuit Court for Pierce

County, Janes J. Duvall, Judge. Affirned.

11 N. PATRICK CROCKS, J. This case cones to us on
certification from the court of appeals pursuant to Ws. Stat.
Rul e 809.61 (2009-10). It requires us to address two questions

arising from Tally Ann Rowan's convictions.® The first question

! Rowan was convicted of battery to a police officer,
contrary to Ws. Stat. § 940.20(2) (2007-08); obstructing an
of ficer, contrary to Ws. St at . 8§ 946.41(1); carrying a
conceal ed weapon, contrary to Ws. Stat. 8§ 941.23; operating a
notor vehicle while under the influence of an intoxicant and
operating a not or vehicl e wth a prohi bited al cohol
concentration (PAC), contrary to Ws. Stat. 8§ 346.63(1)(a) and
§ 346.63(1)(b).

Al'l subsequent references to the Wsconsin Statutes are to the
2007-08 version unl ess otherw se indicat ed.



No. 2010AP1398- CR

concerns a condition inposed as part of Rowan's extended
supervi sion, which she argues is overly broad and violative of
her constitutional rights. The certification asks wus to
determne "whether a sentencing court violated the Fourth
Amendnent [to the United States Constitution] or Ws. Const.
art. |, 8 11, by setting a condition of extended supervision
that allows any Jlaw enforcenent officer to search the
defendant's person, vehicle, or residence for firearns, at any
time and without probable cause or reasonabl e suspicion.”

12 The facts of this case are inportant to the circuit
court's decision to inpose the above condition on Rowan's
extended supervision, as the circuit court noted. Rowan' s
arrest and convictions resulted from an incident on March 13,
2008, during which a police officer observed Rowan drive
erratically, run a stop sign, and crash into a pole. Rowan
appeared intoxicated and agitated. She cursed energency
responders, and asked them where her gun was while reaching
toward the floor of her car. Police later discovered a
sem automatic handgun and anmmunition on the floor of the
driver's side of Rowan's car. Rowan was taken to the hospita
for nmedical treatnment and a blood draw, where she was placed
under arrest. At the hospital, Rowan was conbative, cursing
spitting, and grabbing nedical staff. She threatened to kill
the officers and nedical staff in the energency room and
further threatened to kill their famlies. Rowan resisted a
police officer who tried to restrain her, and seriously injured

the officer's hand.
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13 The circuit court considered the nature of Rowan's
crime—tnvolving violence, threats, and a firearm—and Rowan's
conduct prior to and during the trial. The court stated, "The
scope of persons that she threatened was quite expansive and
shows at |east at that point an unusual level of risk to the
public while she was in this mnd set." Further, the court
noted that Rowan was charged in a separate case with threatening
a judge. There was also testinmony from a gun shop owner that
Rowan had purchased several guns after the March 13, 2008,
incident at issue and before she was sentenced. I n prescribing
the search condition, the circuit court relied on these facts
that reflect Rowan's history of violence and threats, which
often invol ved firearns.

14 W hold that while the condition that the circuit
court inposed on Rowan's extended supervision "may inpinge on
constitutional rights,"? it does not violate them The
supervision condition inposed in this case does not violate
Rowan's constitutional rights because the circuit court nade an
i ndi vidualized determnation, pursuant to the circuit court's
authority under Ws. Stat. 8§ 973.01(5), that the condition was
necessary based on the facts in this case—+nvol ving viol ence
threats, and a firearm It conforms with the applicable two-

part test—that it is "not overly broad" and that it 1is

2 Edwards v. State, 74 Ws. 2d 79, 84-85, 246 N W2d 109
(1976).
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"reasonably related" to Rowan's rehabilitation.? It is
instructive that the United States Supreme Court determned in

Sanson v. California* that a suspicionless search of a prisoner

who has been released but remains under supervision by
corrections officials, which includes a person released under
comunity  supervi sion, was reasonabl e under t he Fourth
Amendnent . It based that conclusion on such persons' severely
di m ni shed privacy expectations and the State's great interest
in preventing such persons fromreoffending.®> The State relies
on Sanson in arguing that the condition here does not violate
Rowan's constitutional rights. Rowan counters that Sanson's
holding is distinguishable because it relied heavily on
California's statute authorizing suspicionless searches, while
the condition inposed here was nmde solely on a sentencing
court's authority. We hold that under the facts of this case,
the condition inposed satisfies both parts of the applicable
test and therefore does not violate Rowan's rights under the
Fourth Anmendnent to the United States Constitution or Wsconsin
Constitution Article I, Section 11.

15 The second question presented by this case concerns
the sufficiency of the evidence in regard to Rowan's conviction

for battery to a police officer. One of the elenents of that

3 State v. Cakley, 2001 W 103, 919, 245 Ws. 2d 447, 629
N. W2d 200; Edwards, 74 Ws. 2d at 84-85; Krebs v. Schwarz, 212
Ws. 2d 127, 131, 568 NW2d 26 (Ct. App. 1997).

4 Sanson v. California, 547 U.S. 843 (2006).

5 1d. at 852-53.
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crime that must be proved beyond a reasonable doubt is that the
officer who is the victim was "acting in an official capacity"
at the tinme of the battery. Rowan argues that the evidence was
insufficient on that elenent, because the evidence showed that
the officer was assisting a nurse who was performng a nedica

procedure, which she clains is not what the officer is enployed
to do. The State argues that in restraining a conbative person
who was under arrest, the officer was "acting in an official
capacity" at the tinme of the injury. Under the standard of
review that applies to a sufficiency of the evidence chall enge

our review of the trier of fact's findings is highly
deferential. The jury heard that the officer was dispatched to
the hospital by her enployer; that she assisted fellow officers
and nedical staff with Rowan, a conbative suspect who was under
arrest for drunk driving; and that Rowan was at the hospital for
a blood draw, w thout her consent, as part of the investigation
of a crine. G ven the standard of review that governs this
chal l enge, we are satisfied that the evidence presented to the
jury, "viewed nost favorably to the state and the conviction,"”
is not "so lacking in probative value and force that no trier of
fact, acting reasonably, <could have found quilt beyond a

reasonabl e doubt."®

® State v. Hayes, 2004 W 80, 156-57, 273 Ws. 2d 1,
681 N. W2d 203 (footnotes omtted), states:

The standard of review in determning whether the
evidence was sufficient to support a conviction is
that "an appellate court mnmay not substitute its
judgnment for that of the trier of fact unless the

5
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16 For the reasons stated herein, we affirm the judgnent

of the circuit court.
l. BACKGROUND

17 The series of events that |led to Rowan's convictions
began when a police officer on patrol started follow ng Rowan's
vehicle after seeing her drive erratically and run a stop sign
around 2 a.m on Mrch 13, 2008. Monents |ater, Rowan crashed
into a pole. At the scene of the accident she appeared
intoxicated and was highly agitated. She cursed energency
responders and reached toward the floor while asking them where
her gun was, apparently trying to locate the sem automatic
handgun that police later recovered from the floor on the
driver's side of the vehicle, along with a box of amunition.
At the hospital where Rowan was taken for energency nedical
treatnent and a blood draw, she was placed under arrest and
continued to be conbative, cursing, spitting, grabbing nedical
staff, and threatening to kill them and their famlies. Bef ore
the blood draw when a police officer stationed at the side of

her hospital bed attenpted to restrain her, Rowan resisted and

evi dence, viewed nost favorably to the state and the
conviction, is so lacking in probative value and force
that no trier of fact, acting reasonably, could have
found guilt beyond a reasonabl e doubt.™

Qur review of a sufficiency of the evidence claimis
therefore very narrow. W give great deference to the
determnation of the trier of fact. We nust exam ne
the record to find facts that support upholding the
jury's decision to convict.
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seriously injured the officer's hand. Rowan was charged with
five counts related to the March 13 incident: in one case, she
was charged with battery to a law enforcement officer’,
obstructing an officer, and carrying a concealed weapon; in a
second case, she was charged with OW, third offense, and
operating with a prohibited alcohol content (PAC). A jury
convicted Rowan on all counts. For the battery conviction,
which is the only conviction relevant to this appeal, Rowan was
sentenced to one year and two nonths of initial confinenent and
three years of extended supervision. Anmong the conditions of
extended supervision inposed by the sentencing court was the
condition that is the focus of this appeal: that "[Rowan's]
person or her residence or her vehicle is subject to search for

a firearm at any tine by any |law enforcenent officer wthout

" Wsconsin Stat. § 940.20(2) (2007-08) states,

Whoever intentionally causes bodily harm to a I|aw

enf or cenent officer . . . acting in an of ficial
capacity and the person knows or has reason to know
that the victimis a |aw enforcenent officer . . . by

an act done wthout the consent of the person so
injured, is guilty of a Class H fel ony.
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"8 The circuit court

probabl e cause or reasonable suspicion.
noted, "I think the constitution would require the search be
done in a reasonabl e manner."

18 It is helpful to a conplete understanding of the
circuit court's reasoning that we set forth an excerpt from the

hearing on the post-conviction notion where the circuit court

8 The court had initially phrased the condition slightly
differently. At the sentencing, the court had stated that the
conditions (as relevant to this appeal) were "No possession of
firearnms or amunition" and "Defendant nust consent to a search
at any tinme." [R 82] In response to a post-conviction notion by
Rowan requesting that the conditions be nodified to delete the
consent-to-search requirenent, the court stated on the record
(and asked the clerk to verify the statement by reading it back
to the courtroon) that the condition should be rewrded to
state, "The defendant's person or her residence or her vehicle
is subject to search for a firearm at any tinme by any |aw
enf or cenent of ficer wthout probable cause or reasonable
[ suspicion]."

As counsel for Rowan acknow edged at oral argunment before
this court, it was evident in the context of the hearing that
the <circuit court intended for the term "law enforcenent
officer" to enconpass agents who supervi se persons on probation,
parol e or extended supervision. The transcript of the hearing

shows that Rowan's counsel said, "I would ask on behalf of M.
Rowan that police officers and field staff of the Departnent of
Corrections have to have reasonabl e suspicion. The concern |

have if it just states [']Jnmay search at any tine for a
firearn['] that as a practical matter would allow themto search
at any tine. There would be no kind of restrictions or no

protection of her privacy. " (Enmphasi s added.) I n
response, the circuit court states, in part, "The nessage |
would rather have in Tally Rowan's mnd is, | have no idea when
they can conme in, and they can cone in to search for a firearm
even w thout reasonable suspicion."” The court in its response

made no distinction between the two categories nentioned by
counsel
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put its analysis and the factual basis for the condition on the

record:
In this case, | think the argunent is fair, if | was
saying that with every case no matter what, [defendant
is subject to] search for anything. What |'’m going to
do is nodify that a Ilittle bit to say any |aw
enforcement officer can search her person, her

prem ses or any vehicle she is riding in at any tine
W t hout probable cause to search for a firearm Limt
that infringement on her Fourth Anmendnment right to
firearns. The reason why |I'm tailoring is to bal ance
her constitutional rights against achieving these two
goal s.

This case is notable in certain respects. First of
all, it did involve a firearm It involved a conceal ed
firearm carried in a vehicle. It was a conceal ed
firearm that she threatened to use against an officer
at a time when she had possession of it.

She al so threatened energency personnel on the scene.
She threatened the doctor in the energency room She
threatened the officers in the enmergency room She
threatened nedical staff. She threatened the famly of
those persons. There is even a discussion about
t hreat eni ng sonebody’s grandnother . . . . The scope
of persons that she threatened was quite expansive and
shows at |east at that point an unusual |evel of risk
to the public while she was in this mnd set.

Many of those threats included threats to use a
firearm So it was specific to firearms as well. |
note in passing that there were other cases involving
threats to the judge. | just note that as being a
continuation of threatening conduct and specifically
threats to Judge Wng, which didn’t involve ne. That
was a continuation of a pattern of threatening
behavior. 1 still don’t quite now know what the
details of the threats were. It really doesn’'t matter
to ne. She was convicted of those two crines. So |
note them as a continuation of that threatening
conduct even while she was incarcerated.

| think just having her know at any tine she could be
searched for the possession of a firearm and if she

9
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would be in illegal possession, it could result in her
return to confinenent and will aid the rehabilitation
goal because it wll encourage her to not possess a
firearm when she is returned to the community. | also
note as a convicted felon she couldn’t possess one any
way, but |I'm not naking this order because of her
felony status. It’'s because of the nature of the

underlying offense and the facts specific to this
particul ar case.

(Enmphasi s added.)

1. DI SCUSSI ON
A. THE SUSPI Cl ONLESS SEARCH CONDI TI ON
19 The first question we address is a challenge to the

constitutionality of a condition for a person released into the

community under supervision, including those on probation
parol e or extended supervision. It is inportant to highlight
the fact t hat, in the instant case, we analyze the

constitutionality of an individualized supervision condition
that applies only to Rowan and was inposed by a circuit court
pursuant to its authority under Ws. Stat. § 973.01(5)° after the
circuit court made an individualized determnation that the
condition was necessary based on the facts in this case—
involving violence, threats, and a firearm Rowan cl ai ns t hat
the condition authorizing suspicionless searches of her person
vehicle and residence for a firearm violates her rights under
the United States Constitution and the Wsconsin Constitution.

"Whet her a seizure or search . . . passes statutory and

® Wsconsin St at. § 973.01(5) provi des: " Ext ended
supervi sion conditions. \Wenever the court inposes a bifurcated
sentence under sub. (1), the court nmay inpose conditions upon
the term of extended supervision.”

10
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constitutional nuster are questions of |aw subject to de novo

revi ew. " State v. Richardson, 156 Ws. 2d 128, 137-38, 456

N. W 2d 830 (1990).

Both the fourth anendnent to the federal constitution

and Article |, sec. 11 of the Wsconsin Constitution
guarantee citizens the right to be free from
"unreasonabl e searches and seizures." The Wsconsin

Suprene Court consistently follows the United States
Suprene Court's interpretation of the search and
sei zure provi si on of the fourth anmendnment in
construing t he samne provi si on of t he state
constitution.

Id. at 137 (internal citations omtted).

110 The test set forth for analyzing the constitutionality
of conditions of probation has two parts: "[Clonditions of
probati on may inpinge upon constitutional rights as |long as they
[1.] are not overly broad and [2.] are reasonably related to the

0

person's rehabilitation."!® A condition is reasonably related to

the person's rehabilitation "if it assists the convicted
i ndividual in conforming his or her conduct to the law. "' It is
al so appropriate for circuit courts to consider an end result
of encouraging |lawful conduct, and thus increased protection of
the public, when determning what individualized probation

conditions are appropriate for a particular person. See Edwards

v. State, 74 Ws. 2d 79, 83, 246 N.W2d 109 (1976) (stating that
probation "is granted with the goals of rehabilitation and

protection of society in mnd" and that a condition forbidding

10 Cakl ey, 245 Ws. 2d 447, 719; Edwards, 74 Ws. 2d at 84-

85; Krebs, 212 Ws. 2d at 131.

11 ekl ey, 245 Ws. 2d 447, 921.

11
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associ ation W th co- def endant s "was desi gned for [the
defendant's] rehabilitation and the protection of society");

Krebs v. Schwarz, 212 Ws. 2d 127, 132, 568 N.W2d 26 (C. App

1997) (finding constitutional a probation condition requiring an
agent's approval for a sexual relationship on the grounds that
"the condition is narromy drawn and is reasonably related to
[his] rehabilitation, as well as the protection of the public").

See also State v. Brown, 2006 W 131, 944, 298 Ws. 2d 37, 725

N.W2d 262 (stating that "[u]nder Truth-in-Sentencing, extended
supervision and reconfinenent are, in effect, substitutes for
the parole system that existed wunder prior law'). Wi | e
probation, parole and extended supervision are not the sane in
all respects, it is appropriate to analyze the condition of
extended supervision at issue in this case under t he

Edwar ds/ Cakl ey/ Krebs test we have used previously to analyze the

constitutionality of probation conditions.?!? Probation, parole
and extended supervision all involve persons under conmunity
supervi si on

11 Concerning the first part of the test, the fact that

the condition authorizes suspicionless searches by any |aw

12 See  Sanson, 547 U S. at 847-50 (determining the
constitutionality of a search condition inposed on those on
parole pursuant to the analysis from United States v. Knights,
534 U.S. 112 (2001), which exam ned the constitutionality of a
search condition inposed on all probationers); see also State v.
Koeni g, 2003 W App 12, 97 n.3, 259 Ws. 2d 833, 656 N W2d 499
("[We conclude that authority relating to the propriety of
conditions of probation is applicable to conditions of extended
supervision."); State v. Fisher, 2005 W App 175, 917, 285 Ws.
2d 433, 702 N.W2d 56 (sane).

12
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enforcement officer for the duration of Rowan's extended
supervi sion does not make the condition overly broad. As noted
above, in Sanmson, the United States Supreme Court addressed a
much broader question than that presented in this case and
upheld the constitutionality of a California statute!® that
subjected all persons released on parole to suspicionless
searches by "a parole officer or other peace officer at any tine
of the day or night."'* (Such searches were still subject to
state law prohibiting "arbitrary, capricious or harassing"

sear ches, *°

and the legislature stated that it did not intend "to
authorize . . . searches for the sole purpose of harassment."?®)
The California statute inposed this condition on anyone rel eased

from prison on parole, and Sanmson was released on parole when

13 Cal. Penal Code § 3067(a) (West 2000) states, "Any innate
who is eligible for release on parole . . . shall agree in
witing to be subject to search or seizure by a parole officer
or other peace officer at any tine of the day or night, with or
wi thout a search warrant and with or wthout cause.” W note
that the condition at issue here does not require Rowan's
consent or agreenent to search, and nakes Rowan's "person or her
residence or her vehicle subject to search for a firearm at any
time . . . " The circuit court initially described Rowan's
supervision condition as "[c]onsent to search of your person,
any prem ses you occupy or any vehicles you occupy at any tine
wi t hout probable cause.” The circuit court later nodified the
condition and renoved the consent-to-search reference.

14 Samson, 547 U.S. at 852, 856; Cal. Penal Code § 3067(a).

15 sanson, 547 U.S. at 856 (quoting People v. Reyes, 968
P.2d 445, 450 (Cal. 1998)).

16 cal. Penal Code § 3067(d) states, "It is not the intent
of the Legislature to authorize law enforcenment officers to
conduct searches for the sol e purpose of harassnent."”

13
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searched pursuant to this [|aw

The Suprene Court based its
ruling on the proposition that persons on parole have "severely
di m ni shed expectations of privacy by virtue of their status
alone,” as well as a recognition that "a State's interests in
reducing recidivism and thereby pronoting reintegration and
positive citizenship anong . . . parolees war r ant privacy
intrusions that would not otherwise be tolerated under the

Fourth Anendnent."?'®

12 Simlarly, in Giffin v. Wsconsin, the United States

Suprene Court upheld a Wsconsin regulation that permts
warrantl ess searches of a probationer's hone by a probation
officer if that officer has "reasonable grounds to believe" that
the person possesses contraband.®® The Court concluded that
t hese searches did not violate the Fourth Amendnment due to "the
speci al needs of Wsconsin's probation system"” including

permtting "probation officials to respond quickly to evidence

7 samson, 547 U S. at 846-47.
8 1d. at 852-53,

19483 U'S. 868, 870-71 (1987) (internal quotations
omtted).

14
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of m sconduct” and "the deterrent effect that the possibility of
expedi ti ous searches would otherw se create."?°

113 Wiile the Sanson and Griffin decisions did not address
the precise question presented here, their holdings support our

anal ysis under the Edwards/ Cakley/Krebs test and leave little

doubt of the correct result in the context presented here.

114 Rowan's extended supervision condition unquestionably
inpinges on her privacy nore than the standard conditions
i nposed on persons on extended supervision by exposing her to
search by law enforcenent officers including agents supervising
persons on probation, parole or extended supervision. | t
further inpinges on her privacy by elimnating the requirenent
that would otherwse apply to agents—+.e., that searches of
supervi sed persons nust be made "only in accordance with [the
procedures set forth in Ws. Admn. Code § DOC 328.21 (June

1999)]."2"  Even so, the aspects of the condition that are nore

9 1d. at 875-76. W note that the regulation at issue in
Giffin, Ws. Adnmn. Code § DOC 328.21 (June 1999), allows only
probation agents, not police officers, to conduct a search on
the basis of reasonable suspicion that a probationer has
cont r aband. See State v. Hajicek, 2001 W 3, 1936-38, 240
Ws. 2d 349, 620 N.wW2d 781; State v. Jones, 2008 W App 154,
110, 314 Ws. 2d 408, 762 N.W2d 106; see also infra Y14 n. 20.
In contrast, this <case involves an individual supervision
condition that applies only to Rowan and allows any |aw
enforcenent officer to search her person, vehicle or residence
w thout reasonable suspicion. This opinion should not be
construed as intended to nodify Ws. Adm n. Code 8 DOC 328.21 or
t he above case | aw

2l Wsconsin Admin. Code § DOC 328.21(1) states,

General policy. A search of a client, the client's
body contents or the client's living quarters or

15
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intrusive are still not overly broad such that they violate her

protections under the Fourth Amendnent or Article I, Section 11

property my be nade at any time, but only in
accordance with this section.

(2) Personal search. (a) In this subsection, "persona
search”" nmeans a search of a client's person, including

but not limted to the client's pockets, frisking the
client's body, an examnation of the client's shoes
and hat, and a visual inspection of the client's
nout h.

(b) A personal search of a client may be conducted by
any field staff nmenber:

1. If the staff nenber has reasonable grounds to
believe that the client possesses contraband,

2. At the direction of a supervisor;

3. Before a client enters and after a client |eaves
the security enclosure of a correctional institution
jail or detention facility; or

4. \Wen a client is taken into custody.

(c) Awitten report of every personal search shall be
prepared by the staff nmenber who conducted the search
and shall be filed in the client's case record.

(3) Search of |living quarters or property. (a) A
search of an offender's living quarters or property
may be conducted by field staff if there are
reasonable grounds to believe that the quarters or
property contain contraband or an offender who is
deened to be in violation of supervision. Approval of

the supervisor shall be obtained unless exigent
circunstances, such as suspicion the offender wll
destroy cont r aband, use a weapon or el ude

appr ehensi on, require search w thout approval.

(b) There shall be a witten record of all searches of
aclient's living quarters or property.

16



No. 2010AP1398- CR

As the Sanson Court nmde clear, persons in Rowan's position have
di m ni shed privacy expectations, and the State has greater
interests in supervising them to prevent crimnal conduct, and
those two facts nmake searches reasonable that would otherw se

not be:

Exam ning the totality of the circunstances pertaining
to petitioner's status as a parolee, "an established
variation on inprisonnment,” including the plain terns
of the parole search condition, we conclude that
petitioner did not have an expectation of privacy that
soci ety woul d recogni ze as legitimate.

The State's interests, by contrast, are substantial.
This Court has repeatedly acknow edged that a State

has an "overwhelmng interest” in supervising parol ees
because "parolees . . . are nore likely to commt
future crimnal offenses.” Simlarly, this Court has
repeatedly acknow edged that a State's interests in
reduci ng recidivism and t her eby pronot i ng
reintegration and positive citizenship anong

probati oners and parolees warrant privacy intrusions

that woul d not otherw se be tolerated under the Fourth

Amendnent .

Sanson, 547 U. S at 852-53 (internal citations and
footnotes omtted).

15 Additionally, even the dissent in Sanson suggested
that it would have upheld an individualized extended supervision
condition such as the condition at issue here. The Sanson
dissent indicated that it Ilikely would have approved of a
supervision condition allowing suspicionless searches if "a
court or parole board inposed the condition at issue based on

specific know edge of the individual's crimnal history and

projected |ikelihood of reoffending, or if the State had had in
17
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pl ace programmatic safeguards to ensure evenhandedness."?? That
is precisely what the circuit court did in inposing the search
condition for Rowan based on "the nature of the wunderlying
offense and the facts specific to [her] particular case."
Sanson and Giffin upheld blanket search conditions authorized
by statute to be applied to a whole class of persons on
super vi si on. Unli ke Sanson and Giffin, this case involves an
i ndi vidualized search condition that the circuit court, acting
under its statutory authority  pursuant to Ws. St at .

§ 973.01(5), determ ned was necessary for Rowan specifically.

16 In this case, the circuit court had evidence that
Rowan had concealed a sem automatic handgun unlawfully and had
possessed ammunition for it as well. At trial, the court heard
an audio tape nmade of Rowan's lengthy threatening rant at the
hospital, in which she specifically threatened to find and kil
people, including a doctor, police officers, other nmenbers of
the nedical staff, and their famly nenbers. The court heard
testinony by a gun shop owner that between the tinme of the Mrch
13 incident and the day she was charged in the cases, Rowan had
purchased several guns. As the court noted, the pattern
continued while this case was pending, Rowan was al so charged in
a separate case with threatening judges in coments she nade

while in jail. The court went to sonme effort to articulate

22 samson, 547 U.S. at 865 (Stevens, J., dissenting).
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carefully the specific factual basis for the search condition
the court inposed and the boundaries of that condition.

117 The court limted its authorization to searches "for
firearnms," and therefore by inplication only to searches where a
firearm could be concealed. The circuit court further clarified
t hat the search condition did not di spense with the
constitutional requirenent that "the search be done in a

"22 O course, the order is also limted in

reasonabl e manner.
time to the length of Rowan's extended supervision. I n
addi tion, though we exam ne the condition itself, noting that no
actual search has yet been conducted, any search carried out
pursuant to the condition would still, as the circuit court
noted, be subject to constitutional challenge iif it was
conducted in an unreasonable manner. For these reasons, the
condition inposed by the sentencing court was limted so as not
to be overly broad.

118 We next turn to the second part of the test relating
to the constitutionality of the condition of ext ended

supervi sion, including persons released on conmmunity supervision

such as probation and parole. We conclude that the condition

?3 See supra Y11 and note 14 (noting that Sanmson, 547 U. S
at 856, relied in part on the fact that California |aw
prohi bited "arbitrary, capricious or harassing searches"” in its
decision to uphold the suspicionless search condition under the
California statute). Here, in the State's oral argunent, it
enphasi zed that the circuit court ensured that |aw enforcenent
coul d not conduct harassi ng searches of Rowan by noting that the
order did not change the constitutional requirenment that all
searches be conducted in a reasonabl e manner.
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is, under the circunstances presented here, reasonably related
to Rowan's rehabilitation. A condition is reasonably related to
a person's rehabilitation "if it assists the convicted
i ndividual in conforming his or her conduct to the law."?* It is
al so appropriate for circuit courts to consider an end result of
encouragi ng | awful conduct, and thus increased protection of the
public, when determ ning what individualized probation, extended
super vi si on, or parole conditions are appropriate for a
particul ar person. Unsurprisingly, public safety is often
mentioned® in connection with the goal of rehabilitation:
decreased crimnality and greater public safety are logically
connected to successful rehabilitation efforts. The trial in
this case included evidence of the defendant's repeated explicit
threats to shoot | aw enforcenent officers and nedical
professionals and their famly nenbers, as well as evidence of
t he handgun and ammunition recovered from her vehicle, where it
had been unlawfully conceal ed. In light of the circunstances

that resulted in her conviction for battery to a | aw enforcenent

officer, the condition at issue was reasonably related to

24 Oakl ey, 245 Ws. 2d 447, f21.

2 Edwards, 74 Ws. 2d at 83 (stating that probation "is
granted with the goals of rehabilitation and protection of
society in mnd" and that a condition forbidding association
with co-defendants "was designed for [the defendant’ s]
rehabilitation and the protection of society"); Krebs, 212
Ws. 2d at 128-29, 132 (finding constitutional a probation
condition requiring an agent's approval for a sexual
relationship on the grounds that "the condition is narrowy
drawn and is reasonably related to [his] rehabilitation, as well
as the protection of the public").
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Rowan's rehabilitation, because her dimnished right to be free
from search was designed to assist her in "conformng [her]
conduct to the law' by recognizing that her prior crimnal
conduct denonstrated a pattern involving guns and violent
threats. Gving her an increased incentive to refrain from
possessing a gun again was reasonably related to  her
rehabilitation. | t S cl ear t hat Rowan's  successf ul
rehabilitation wuld also serve the interest of public
protection and safety.

119 For the reasons set forth, we conclude that the
condition was limted so that it was not overly broad and was
reasonably related to Rowan's rehabilitation. It was therefore
perm ssi bl e under t he Fourth Amendnent and W sconsin
Constitution Article I, Section 11

B. THE SUFFI CIl ENCY OF THE EVI DENCE AS TO THE OFFI CER ACTI NG I N
AN COFFI Cl AL CAPACI TY AT THE TI ME OF THE BATTERY

20 The second issue presented by this appeal is a
chal l enge to the sufficiency of the evidence to support one
el ement of the crime of battery to a |law enforcenent officer.

As we noted earlier:

The standard of review in determning whether the
evidence was sufficient to support a conviction is
that "an appellate court mnmay not substitute its
judgnent for that of the trier of fact unless the
evi dence, viewed nost favorably to the state and the
conviction, is so lacking in probative value and force
that no trier of fact, acting reasonably, could have
found guilt beyond a reasonabl e doubt.™

Qur review of a sufficiency of the evidence claimis
therefore very narrow. W give great deference to the
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determ nation of the trier of fact. W& nust exam ne
the record to find facts that support upholding the
jury's decision to convict.

State v. Hayes, 2004 W 80, {Y56-57, 273 Ws. 2d 1, 681

N. W2d 203 (footnotes omtted).

121 Wt agree with Rowan that the fact that an officer "is
acting in an official capacity" is an elenent of the offense
that the State nust prove beyond a reasonable doubt. The
applicable jury instruction (Ws JI-Crimnal 915) provides that
officers are acting "in an official capacity when they perform
duties that they are enployed to perform” Rowan argues that
police officers "are not enployed to assist hospital personne
in providing nedical treatment"” (App. Br. at 12). She reasons
t hat because the officer here restrained Rowan at the request of
the nurse, who was attenpting to do a nedical procedure related
to a blood draw, there is insufficient evidence to support the
conviction because the officer was not acting in an official
capacity. We consider the evidence that the trier of fact had
before it in determning whether Oficer Jennifer Knutson was
acting in an official capacity when she was injured. The jury
heard that Knutson had been dispatched to the hospital by her
enployer, the R ver Falls Police Departnent, at the request of
anot her officer who had witnessed the erratic driving, had seen
the crash, and had assisted at the scene. Knut son went to the
hospital as requested. The jury heard testinony from the
energency room doctor that when Rowan arrived by anbul ance, she
was "conmbative . . . fighting . . . spitting at nme, threatening

nmy life and ny famly's life as well as the life of others in
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t he energency room™ The jury heard testinony that Rowan was
put under arrest for operating a vehicle while intoxicated. The
jury heard testinony that while in the energency room Rowan
received treatnment for her injuries and was subjected to a bl ood
draw to which she did not consent. That procedure was
supervised by the |law enforcenent officers present. The jury
heard testinony from another officer present that Knutson
"assisted and [was] standing by with M. Rowan." G ven that
Knutson was dispatched to the hospital by her enployer and
actively "assisted" other officers in restraining a conbative
suspect who was under arrest and wunder investigation for
operating while intoxicated, we are satisfied that the evidence,
"viewed nost favorably to the state and the conviction," is not
"so lacking in probative value and force that no trier of fact,
acting reasonably, could have found guilt beyond a reasonable
doubt . " %° W are satisfied that there was evidence that
supported the jury verdict that included the finding that
O ficer Knutson was acting in an official capacity at the tine
of the battery by Rowan.
1. CONCLUSI ON

22 The first question concerns a condition inposed as
part of Rowan's extended supervision, which she argues is overly
broad and violative of her constitutional rights. The
certification asks us to determ ne "whether a sentencing court

vi ol at ed t he Fourth Amendnent [to t he United St at es

%6 Hayes, 273 Ws. 2d 1, 956.
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Constitution] or Ws. Const. art. |, 8 11, by setting a
condition of extended supervision that allows any |aw
enforcenment officer to search the defendant's person, vehicle,
or residence for firearns, at any tine and wthout probable
cause or reasonabl e suspicion."

123 The facts of this case are inportant to the circuit
court's decision to inpose the above condition on Rowan's
extended supervision, as the circuit court noted. Rowan' s
arrest and conviction resulted from an incident on March 13,
2008, during which a police officer observed Rowan drive
erratically, run a stop sign, and crash into a pole. Rowan
appeared intoxicated and agitated. She cursed energency
responders, and asked them where her gun was while reaching
toward the floor of her car. Police later discovered a
sem automati ¢ handgun and anmmunition on the floor of the
driver's side of Rowan's car. Rowan was taken to the hospital
for nmedical treatnment and a blood draw, where she was placed
under arrest. At the hospital, Rowan was conbative, cursing,
spitting, and grabbing nedical staff. She threatened to kill
the officers and nedical staff in the energency room and
further threatened to kill their famlies. Rowan resisted a
police officer who tried to restrain her, and seriously injured
the officer's hand.

24 The circuit court considered the nature of Rowan's
crime—tnvolving violence, threats, and a firearm—and Rowan's
conduct prior to and during the trial. The court stated, "The
scope of persons that she threatened was quite expansive and
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shows at l|east at that point an unusual level of risk to the
public while she was in this mnd set." Further, the court
noted that Rowan was charged in a separate case with threatening
a judge. There was also testinmony from a gun shop owner that
Rowan had purchased several guns after the WMirch 13, 2008,
i ncident at issue and before she was sentenced. In prescribing
the search condition, the circuit court relied on these facts
that reflect Rowan's history of violence and threats, which
often invol ved firearns.

125 We are satisfied that while the condition that the
circuit court inposed on Rowan's extended supervision "may
i npi nge on constitutional rights,” it does not violate them The
supervision condition inposed in this case does not violate
Rowan's constitutional rights because the circuit court nade an
i ndi vidual i zed determ nation, pursuant to the circuit court's
authority under Ws. Stat. 8 973.01(5), that the condition was
necessary based on the facts in this case—+nvol ving viol ence
threats, and a firearm It confornms with the applicable two-
part test—that it is "not overly broad" and that it 1is
"reasonably related” to Rowan's rehabilitation. It S
instructive that the United States Suprene Court determned in

Sanson v. California? that a suspicionless search of a prisoner

who has been released but remains wunder supervision by
corrections officials, which includes a person released under

comunity  supervi sion, was reasonabl e under t he Fourth

2 sanmson, 547 U.S. 843.
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Amendnent . It based that conclusion on such persons' severely
di m ni shed privacy expectations and the State's great interest
in preventing such persons fromreoffending.?® The State relies
on Sanson in arguing that the condition here does not violate
Rowan's constitutional rights. Rowan counters that Sanson's
holding is distinguishable because it relied heavily on
California's statute authorizing suspicionless searches, while
the condition inposed here was nade solely on a sentencing
court's authority. We hold that under the facts of this case,
the condition inposed satisfies both parts of the applicable
test and therefore does not violate Rowan's rights under the
Fourth Anmendnent to the United States Constitution or Wsconsin
Constitution Article I, Section 11.

26 The second question presented by this case concerns
the sufficiency of the evidence in regard to Rowan's conviction
for battery to a police officer. One of the elenents of that
crime that nmust be proved beyond a reasonable doubt is that the
officer who is the victim was "acting in an official capacity"”
at the tinme of the battery. Rowan argues that the evidence was
insufficient on that elenent, because the evidence showed that
the officer was assisting a nurse who was performng a nedical
procedure, which she clains is not what the officer is enployed
to do. The State argues that in restraining a conbative person
who was under arrest, the officer was "acting in an official

capacity" at the tinme of the injury. Under the standard of

28 1d. at 852-53.
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review that applies to a sufficiency of the evidence chall enge
our review of the trier of fact's findings is highly
deferential. The jury heard that the officer was dispatched to
the hospital by her enployer; that she assisted fellow officers
and nedical staff with Rowan, a conbative suspect who was under
arrest for drunk driving; and that Rowan was at the hospital for
a blood draw, w thout her consent, as part of the investigation
of a crine. Gven the standard of review that governs this
chal l enge, we are satisfied that the evidence presented to the
jury, "viewed nost favorably to the state and the conviction,"”
is not "so lacking in probative value and force that no trier of
fact, acting reasonably, <could have found quilt beyond a
reasonabl e doubt . "%

27 For the reasons set forth, we affirmthe judgnment of
the circuit court.

By the Court.-Affirnmed.

2% Hayes, 273 Ws. 2d 1, 956.
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