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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 af f i r mi ng or der s of  t he c i r cui t  

cour t  f or  Mi l waukee Count y,  Jef f r ey A.  Wagner  and Jef f r ey A.  

Conen,  Judges. 2 

¶2 We ar e asked t o deci de whet her  Wi sconsi n St at ut es 

chapt er  980 ( 2005- 06) 3 r equi r es t he di smi ssal  of  a pendi ng 

commi t ment  pet i t i on when t he i ndi v i dual  subj ect  t o t he pet i t i on 

i s r e- i ncar cer at ed because of  t he r evocat i on of  par ol e or  

ext ended super vi s i on.   We hol d t hat  t he St at e may pr oceed wi t h a 

ch.  980 commi t ment  af t er  t he r evocat i on of  a subj ect  

i ndi v i dual ' s par ol e or  ext ended super vi s i on.   Based on t hat  

hol di ng,  we concl ude t hat  bot h of  t he ch.  980 commi t ment s at  

i ssue i n t hi s case ar e val i d,  and t her ef or e af f i r m t he cour t  of  

appeal s.  

I .  FACTS AND PROCEDURAL HI STORY 

¶3 The f act s of  t hese cases ar e undi sput ed and we wi l l  

addr ess t he f act s of  Gi l ber t  and Hunt ' s ( " Pet i t i oner s" )  cases i n 

t ur n.  

                                                 
1 St at e v.  Gi l ber t ,  2011 WI  App 61,  333 Wi s.  2d 157,  798 

N. W. 2d 889.  

2 Gi l ber t  and Hunt ' s cases wer e hear d i ndependent l y at  t he 
c i r cui t  cour t  l evel ,  but  wer e consol i dat ed by t he cour t  of  
appeal s.    

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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A.  Car l  Cor nel i us Gi l ber t ,  Jr .  

¶4 Car l  Cor nel i us Gi l ber t ,  Jr .  ( " Gi l ber t " )  was convi ct ed 

of  second- degr ee sexual  assaul t  and was sent enced t o t en year s 

i n pr i son. 4  On December  4,  2006,  whi l e Gi l ber t  was st i l l  i n t he 

cust ody of  t he Depar t ment  of  Cor r ect i ons ( " DOC" ) ,  t he St at e 

f i l ed a pet i t i on seeki ng hi s commi t ment  pur suant  t o Wi s.  St at .  

§ 980. 02.   The same day,  t he c i r cui t  cour t  r evi ewed t he 

pet i t i on,  f ound pr obabl e cause t o bel i eve Gi l ber t  was el i gi bl e 

f or  commi t ment ,  and or der ed Gi l ber t  det ai ned by t he DOC and 

t r ansf er r ed t o a f aci l i t y  appr oved by t he Depar t ment  of  Heal t h 

Ser vi ces ( " DHS" ) .   A day l at er ,  t he DOC r el eased Gi l ber t  on 

par ol e and t r ansf er r ed hi m t o t he Wi sconsi n Resour ce Cent er  

( " WRC" )  i n Wi nnebago,  Wi sconsi n,  whi ch i s mai nt ai ned and 

oper at ed by DHS.  

¶5 Less t han t en days af t er  bei ng t r ansf er r ed t o WRC,  

Gi l ber t  v i ol at ed t he condi t i ons of  hi s par ol e.   Consequent l y,  

t he DOC pl aced a " hol d"  on hi s par ol e,  and on Januar y 19,  2007,  

he was t r ansf er r ed t o t he Mi l waukee Secur e Det ent i on Faci l i t y  

( " MSDF" ) ,  whi ch i s mai nt ai ned and oper at ed by t he DOC.   Whi l e 

t he i ssue of  det er mi nat i on of  Gi l ber t ' s  par ol e r evocat i on was 

pendi ng,  a hear i ng was hel d on Mar ch 22,  2007,  wher e t he ci r cui t  

cour t  f ound pr obabl e cause t o bel i eve t hat  Gi l ber t  was a 

" sexual l y v i ol ent  per son"  wi t hi n t he meani ng of  Wi s.  St at .  

ch.  980 and or der ed hi m t r ansf er r ed f or  eval uat i on t o t he WRC 

                                                 
4 Second- degr ee sexual  assaul t  i s  a pr edi cat e of f ense under  

Wi s.  St at .  § 980. 01( 6) ( a) .  
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" or  such ot her  aut hor i zed i nst i t ut i on as may be det er mi ned by 

t he [ DHS] . "   However ,  on August  8,  2007,  Gi l ber t ’ s par ol e was 

r evoked,  and he was r e- i ncar cer at ed,  t hi s t i me at  Dodge 

Cor r ect i onal  I nst i t ut i on,  whi ch i s mai nt ai ned and oper at ed by 

t he DOC.  

¶6 On Oct ober  17,  2007,  DOC gr ant ed Gi l ber t  par ol e a 

second t i me and t r ansf er r ed hi m back t o WRC,  pendi ng r esol ut i on 

of  t he Wi s.  St at .  ch.  980 commi t ment  pet i t i on f i l ed on December  

4,  2006.   On November  25,  2007,  Gi l ber t  v i ol at ed t he t er ms of  

hi s second par ol e.  As a r esul t ,  he was r e- i ncar cer at ed at  t he 

MSDF pendi ng hi s  r evocat i on hear i ng,  and hi s par ol e was r evoked 

on December  28,  2007.   

¶7 On Febr uar y 4,  2008,  Gi l ber t ' s  ch.  980 commi t ment  

t r i al  began.   Af t er  a t hr ee- day t r i al ,  t he j ur y f ound hi m t o be 

a " sexual l y v i ol ent  per son"  wi t hi n t he meani ng of  § 980. 01( 1) .   

Fol l owi ng t he t r i al ,  t he c i r cui t  cour t  ent er ed a commi t ment  

or der  pur suant  t o Wi s.  St at .  § 980. 06.   He was not ,  however ,  

sent  back t o WRC or  t o any ot her  DHS f aci l i t y ,  but  r at her  was 

t r ansf er r ed by t he DOC t o Waupun Cor r ect i onal  I nst i t ut i on t o 

ser ve t he bal ance of  hi s sent ence t hat  r esul t ed f r om t he 

December  28,  2007,  r evocat i on.   He t hen ser ved out  t he r emai nder  

of  t he sent ence r esul t i ng f r om hi s second r evocat i on i n t he 

cust ody of  t he DOC.   I n accor dance wi t h t he condi t i on of  t hi s 

per i od of  i ncar cer at i on,  Gi l ber t  was t r ansf er r ed t o t he cust ody 

of  t he DHS.  

¶8 On Januar y 15,  2009,  whi l e i n t he cust ody of  t he DHS,  

Gi l ber t  br ought  a post - convi ct i on mot i on i n whi ch he asser t ed 
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t hat  hi s December  28,  2007 par ol e r evocat i on r equi r ed di smi ssal  

of  t he ch.  980 pet i t i on.   On December  17,  2009,  t he c i r cui t  

cour t  hel d a mot i on hear i ng,  and on Febr uar y 18,  2010,  t he 

c i r cui t  cour t  i ssued an or al  r ul i ng denyi ng t he mot i on.   Gi l ber t  

appeal ed t hi s mot i on t o t he cour t  of  appeal s.  

B.  Pr i ce T.  Hunt  

¶9 Pr i ce T.  Hunt  ( " Hunt " )  was convi ct ed of  t hi r d- degr ee 

sexual  assaul t 5 and mi sdemeanor  bat t er y.   Hunt  was sent enced t o a 

t er m of  i ncar cer at i on of  t en year s,  consi st i ng of  f i ve year s 

i ni t i al  conf i nement  and f i ve year s ext ended super vi s i on.   Hi s 

expect ed r el ease dat e f r om i ncar cer at i on t o ext ended super vi s i on 

was Sept ember  4,  2007.  

¶10 On August  23,  2007,  t he St at e f i l ed a Wi s.  St at .  

ch.  980 commi t ment  pet i t i on,  seeki ng Hunt ’ s commi t ment  as a 

sexual l y v i ol ent  per son.   On t he same day t hat  t he St at e f i l ed 

t he pet i t i on,  t he c i r cui t  cour t  f ound t her e was pr obabl e cause 

t o bel i eve t hat  Hunt  met  t he st at ut or y cr i t er i a f or  a ch.  980 

commi t ment .   The cour t  or der ed Hunt  t r ansf er r ed t o a det ent i on 

f aci l i t y  appr oved by t he DHS pendi ng t he r esol ut i on of  t he 

ch.  980 commi t ment  pet i t i on.  I n compl i ance wi t h t hi s or der ,  Hunt  

was t r ansf er r ed t o t he WRC ( and DHS cust ody)  when he was 

r el eased t o ext ended super vi s i on i n Sept ember  of  2007.   On 

Oct ober  16,  2007,  t he c i r cui t  cour t  f ound pr obabl e cause t o 

                                                 
5 Thi r d- degr ee sexual  assaul t  i s  a pr edi cat e of f ense under  

Wi s.  St at .  § 980. 01( 6) ( b) .  
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bel i eve t hat  Hunt  was a " sexual l y v i ol ent  per son"  wi t hi n t he 

meani ng of  § 980. 01( 1) .  

¶11 Whi l e i n t he cust ody of  t he DHS,  and whi l e hi s 

commi t ment  t r i al  was pendi ng,  Hunt  v i ol at ed t he t er ms of  hi s 

ext ended super vi s i on.   Hi s  ext ended super vi s i on was subsequent l y 

r evoked on May 29,  2008.   About  a mont h af t er  t he r evocat i on of  

Hunt ' s ext ended super vi s i on,  but  bef or e hi s  r e- i ncar cer at i on,  he 

moved t o di smi ss t he commi t ment  pet i t i on,  or  i n t he al t er nat i ve,  

t o be t r ansf er r ed t o " an appr oved DHS f aci l i t y . "   Fol l owi ng t he 

f i l i ng of  t hi s mot i on,  but  pr i or  t o t he hear i ng on i t ,  t he 

c i r cui t  cour t  or der ed Hunt  r e- conf i ned f or  t wo year s,  and Hunt  

was t r ansf er r ed t o t he Raci ne Cor r ect i onal  I nst i t ut i on.   A 

hear i ng on t he mot i on was hel d on Sept ember  29,  2008,  af t er  

whi ch t he ci r cui t  cour t  deni ed bot h Hunt ’ s mot i on t o di smi ss and 

t he r equest  t o be t r ansf er r ed.  

¶12 Hunt ' s commi t ment  case was t r i ed i n Jul y of  2009,  and 

t he ci r cui t  cour t  f ound hi m t o be a sexual l y v i ol ent  per son and 

or der ed commi t ment .  

¶13 On May 7,  2010,  Hunt  appeal ed t he or der  denyi ng hi s 

mot i on t o di smi ss and t he j udgment  and commi t ment  or der .   The 

cour t  of  appeal s consol i dat ed Gi l ber t  and Hunt ’ s appeal s.   See 

St at e v.  Gi l ber t ,  2011 WI  App 61,  333 Wi s.  2d 157,  798 

N. W. 2d 889.   The cour t  of  appeal s af f i r med t he ci r cui t  cour t  and 

hel d t hat  di smi ssal  of  a Wi s.  St at .  ch.  980 pr oceedi ng i s not  

r equi r ed when t he subj ect  of  t he pet i t i on i s t r ansf er r ed t o t he 

cust ody of  t he DOC bef or e a ch.  980 commi t ment  or der  i s ent er ed.   

I d. ,  ¶1.   Hunt  r emai ned at  t he Raci ne Cor r ect i onal  I nst i t ut i on 
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i n t he cust ody of  t he DOC unt i l  Mar ch 30,  2010——t he schedul ed 

concl usi on of  hi s sent ence——when he was t r ansf er r ed t o t he WRC,  

wher e he i s cur r ent l y conf i ned.   Gi l ber t  and Hunt  pet i t i oned f or  

r evi ew f r om t hi s cour t ,  whi ch we gr ant ed.  

I I .  STANDARD OF REVI EW 

¶14 We ar e r equi r ed t o const r ue Wi s.  St at .  ch.  980.   Thi s 

i s a mat t er  of  st at ut or y i nt er pr et at i on,  and t her ef or e a 

quest i on of  l aw t hat  t he cour t  r evi ews de novo.  Nof f ke ex r el .  

Swenson v.  Bakke,  2009 WI  10,  ¶9,  315 Wi s.  2d 350,  760 

N. W. 2d 156.   We i nt er pr et  st at ut es i ndependent l y,  but  benef i t  

f r om bot h our  pr i or  anal yses and t hat  of  pr i or  cour t s.   St at e v.  

Henl ey,  2010 WI  97,  ¶29,  328 Wi s.  2d 544,  787 N. W. 2d 350.  

I I I .  STATUTORY I NTERPRETATI ON 

¶15 St at ut or y i nt er pr et at i on " begi n[ s]  wi t h t he l anguage 

of  t he st at ut e,  because i t  i s  t he l anguage t hat  expr esses t he 

l egi s l at ur e' s i nt ent . "  Hocki ng v.  Ci t y of  Dodgvi l l e,  2010 WI  59,  

¶18,  326 Wi s.  2d 155,  785 N. W. 2d 398 ( c i t i ng St at e ex r el .  Kal al  

v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶¶44- 45,  271 

Wi s.  2d 633,  681 N. W. 2d 110) .   Mor eover ,  " [ w] e at t empt ,  whenever  

possi bl e,  t o gi ve r easonabl e ef f ect  t o ever y wor d,  avoi di ng bot h 

sur pl usage and absur d or  unr easonabl e r esul t s. "   I d. ,  ¶18 

( c i t i ng Kal al ,  271 Wi s.  2d 633,  ¶46) .  

¶16 I n addi t i on t o t he pl ai n l anguage of  t he st at ut e,  

" scope,  cont ext ,  and pur pose ar e per f ect l y r el evant  t o a pl ai n-

meani ng i nt er pr et at i on of  an unambi guous st at ut e. "   Kal al ,  271 

Wi s.  2d 633,  ¶48.   Fur t her ,  " [ a]  r evi ew of  st at ut or y hi st or y i s  

par t  of  a pl ai n meani ng anal ysi s. "    Ri char ds v.  Badger  Mut .  
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I ns.  Co. ,  2008 WI  52,  ¶22,  309 Wi s.  2d 541,  749 N. W. 2d 581.   

Accor di ngl y,  we exami ne t he l anguage,  cont ext ,  pur pose,  and 

hi st or y of  Wi s.  St at .  ch.  980 whi l e under t aki ng our  anal ysi s.  

I V.  DI SCUSSI ON 

¶17 Al t hough t he f act s of  t he Pet i t i oner s’  cases ar e 

di f f er ent ,  t hey pr esent  t he cour t  wi t h a s i ngl e i ssue f or  

r evi ew:  Whet her  Wi s.  St at .  ch.  980 r equi r es t he di smi ssal  of  a 

pendi ng commi t ment  pet i t i on when t he i ndi v i dual  subj ect  t o t he 

pet i t i on i s i ncar cer at ed because of  t he r evocat i on of  ei t her  

par ol e or  ext ended super vi s i on.   We hol d t hat  ch.  980 does not  

r equi r e such a di smi ssal ,  and accor di ngl y concl ude t hat  bot h 

Gi l ber t  and Hunt  wer e pr oper l y  commi t t ed under  ch.  980 af t er  

t hei r  par ol e and ext ended super vi s i on,  r espect i vel y,  was 

r evoked.  

¶18 The Pet i t i oner s make sl i ght l y di f f er ent  ar gument s wi t h 

r egar d t o t he i ssue pr esent ed by t hi s case. 6  Gi l ber t  makes t hr ee 

ar gument s:  Fi r st ,  t hat  pr oceedi ng wi t h a Wi s.  St at .  ch.  980 

pet i t i on af t er  a par ol e r evocat i on v i ol at es t he pl ai n l anguage 

of  ch.  980;  second,  t hat  i nt er pr et i ng ch.  980 t o al l ow 

si mul t aneous commi t ment  and i ncar cer at i on woul d r esul t  i n 

unconst i t ut i onal  v i ol at i ons of  t he pr ot ect i ons agai nst  doubl e 

j eopar dy and ex post  f act o l aws,  as wel l  as i n v i ol at i ons of  

subst ant i ve due pr ocess;  and t hi r d,  t hat  t he ch.  980 pet i t i ons 

                                                 
6 Gi l ber t  and Hunt ' s ar gument s,  al t hough not  i dent i cal ,  

of t en cover  what  i s subst ant i vel y t he same gr ound.   Accor di ngl y,  
we r ef er  t o t hei r  ar gument s col l ect i vel y as t he " Pet i t i oner s '  
ar gument s. "  
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ar e moot  when t he St at e r evokes par ol e and r et ur ns t he 

i ndi v i dual  t o pr i son.  

¶19 Hunt  makes t hr ee si mi l ar  ar gument s:   Fi r st ,  t hat  

al l owi ng a Wi s.  St at .  ch.  980 pet i t i on t o cont i nue when t he 

subj ect  of  t he pet i t i on i s r et ur ned t o pr i son i s  cont r ar y t o t he 

expr ess l anguage of  t he st at ut e;  second,  t hat  St at e v.  

Szul czewski ,  216 Wi s.  2d 495,  574 N. W. 2d 660 ( 1998)  and St at e v.  

Whi t e,  2000 WI  App 147,  237 Wi s.  2d 699,  615 N. W. 2d 667 deny a 

c i r cui t  cour t  t he di scr et i on t o st ay a chapt er  980 commi t ment  

pr oceedi ng i n f avor  of  i mposi ng a pr i son sent ence; 7 and t hi r d,  

t hat  per mi t t i ng a ch.  980 pet i t i on t o cont i nue when t he subj ect  

of  t he pet i t i on i s i ncar cer at ed r emoves t he const i t ut i onal  

pr ot ect i ons of  due pr ocess. 8 

¶20 We agr ee wi t h t he cour t  of  appeal s t hat  each of  t he 

Pet i t i oner s '  ar gument s ar e cent er ed on t he st at ut or y 

i nt er pr et at i on of  Wi s.  St at .  ch.  980.   For  t hat  r eason,  t he 

                                                 
7 We need not  addr ess t hi s ar gument  or  Gi l ber t ' s  ar gument  

t hat  ch.  980 pet i t i ons ar e moot  when t he St at e r evokes par ol e 
and r et ur ns t he i ndi v i dual  t o pr i son because we concl ude t hat    
ch.  980 does not  pr ecl ude si mul t aneous i ncar cer at i on and 
commi t ment .   Ther ef or e,  t he c i r cui t  cour t  does not  need t o st ay 
t he pr oceedi ngs,  and t he pr oceedi ngs ar e not  moot  even i f  par ol e 
or  ext ended super vi s i on i s r evoked bef or e a commi t ment  or der  i s 
ent er ed.  

8 Hunt ' s const i t ut i onal  ar gument s ar e uncl ear .   Hi s i ni t i al  
br i ef  t o t hi s cour t  cont ai ned scant  ar gument ——sl i ght l y mor e t han 
500 wor ds,  i ncl udi ng ci t at i on——addr essi ng hi s const i t ut i onal  
concer ns.   I n t hi s sect i on of  hi s ar gument ,  t he wor ds " due 
pr ocess"  appear  onl y once,  and no ot her  const i t ut i onal  ar gument  
i s made.   I n hi s r epl y br i ef ,  Hunt  pr ovi des onl y a concl usor y 
sent ence al l egi ng t hat  hi s due pr ocess r i ght s wer e v i ol at ed.  
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cour t  of  appeal s di sposed of  t he Pet i t i oner s '  const i t ut i onal  

ar gument s i n a s i ngl e f oot not e.   See Gi l ber t ,  333 Wi s.  2d 157,  

¶11 n. 9 ( i nt er pr et i ng t he Pet i t i oner s '  const i t ut i onal  ar gument s 

as r el y i ng " ent i r el y on t hei r  i nt er pr et at i ons of  Wi s.  St at .  

ch.  980"  and as " not  devel oped beyond t hei r  i nt er pr et at i ons of  

ch.  980. " ) .   Because we bel i eve t hat  each of  t he Pet i t i oner s '  

ar gument s ar e cent er ed on t he i nt er pr et at i on of  t he st at ut e,  we 

f i r st  t ur n t o a br i ef  over vi ew of  ch.  980.  

¶21 Wi sconsi n St at .  ch.  980 " pr ovi des f or  t he i nvol unt ar y 

commi t ment  of  cer t ai n i ndi v i dual s who ar e f ound t o be sexual l y 

v i ol ent  per sons. " 9  St at e v.  Car pent er ,  197 Wi s.  2d 252,  541 

N. W. 2d 105 ( 1995) .   As such,  ch.  980 pr escr i bes a det ai l ed 

pr ocedur e t hat  t he St at e must  f ol l ow i n or der  t o commi t  a 

sexual l y v i ol ent  per son. 10 

                                                 
9 For  a hi st or y of  ch.  980 and ot her  st at es'  sexual  of f ender  

commi t ment  l aws,  see gener al l y  Jul i et  M.  Dupuy,  Comment ,  The 
Evol ut i on of  Wi sconsi n' s Sexual  Pr edat or  Law,  79 Mar q.  L.  Rev.  
873 ( 1996) ,  and Rebecca Kennedy Hamr i n,  Comment ,  Super vi sed 
Rel ease Under  Chapt er  980:  Al t er nat i ves t o Pr ot ect  Wi sconsi n 
Whi l e Uphol di ng t he Const i t ut i on,  2007 Wi s.  L.  Rev.  889.  

10 We r evi ewed t he const i t ut i onal i t y of  ch.  980' s pr ocedur es 
as a whol e i n 1995 i n t wo cases:  St at e v.  Car pent er ,  197 
Wi s.  2d 252,  541 N. W. 2d 105 ( 1995) ,  and St at e v.  Post ,  197 
Wi s.  2d 279,  541 N. W. 2d 115 ( 1995) .   I n t hose cases,  we 
det er mi ned,  i nt er  al i a,  t hat  ch.  980 commi t ment s do not  v i ol at e 
t he const i t ut i onal  pr ohi bi t i ons of  doubl e j eopar dy and ex post  
f act o l aws,  see Car pent er ,  197 Wi s.  2d at  259,  or  subst ant i ve 
due pr ocess and equal  pr ot ect i on,  see Post ,  197 Wi s.  2d at  293-
94.   See gener al l y Er i ch C.  St r aub & James E.  Kachel ski ,  The 
Const i t ut i onal i t y of  Wi sconsi n' s  Sexual  Pr edat or  Law,  Wi s.  Law. ,  
Jul y 1995.  
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¶22 The Pet i t i oner s do not  cont end t hat  t he St at e v i ol at ed 

any of  t he pr ocedur es of  Wi s.  St at .  ch.  980;  i nst ead,  t hey 

al l ege ch.  980 does not  cont ai n sui t abl e pr ocedur es f or  

commi t ment  af t er  par ol e or  ext ended super vi s i on i s r evoked and 

t he i ndi v i dual  subj ect  t o t he pet i t i on i s r e- i ncar cer at ed.   We 

do not  agr ee.   Our  r evi ew of  ch.  980 r eveal s t hat  t he st at ut e 

al l ows a ch.  980 commi t ment  pet i t i on t o pr oceed t hr ough i t s 

nor mal  cour se af t er  par ol e or  ext ended super vi s i on has been 

r evoked.   We t ur n f i r st  t o a r evi ew of  t he pur pose of  ch.  980,  

because t he pur pose of  ch.  980 i nf or ms our  i nt er pr et at i on of  i t s  

l anguage.  

A.  The Pur pose of  Chapt er  980 Does Not  Requi r e Di smi ssal  

¶23 The pr i mar y goal  of  Wi s.  St at .  ch.  980 i s t wo- f ol d:  1)  

t he t r eat ment  of  sexual l y v i ol ent  per sons,  and 2)  t he pr ot ect i on 

of  soci et y f r om t hose per sons.   See St at e v.  West ,  2011 WI  83,  

¶27,  336 Wi s.  2d 578,  800 N. W. 2d 929;  St at e v.  Post ,  197 

Wi s.  2d 279,  308,  541 N. W. 2d 115 ( 1995) ;  Car pent er ,  197 Wi s.  2d 

at  271 ( " [ T] he pr i nci pal  pur poses of  ch.  980 ar e t he pr ot ect i on 

of  t he publ i c and t he t r eat ment  of  convi ct ed sex of f ender s. "  

( quot i ng Jones v.  Uni t ed St at es,  463 U. S.  354,  368 ( 1983) ) ) .   

Thi s pur pose hi ghl i ght s t he f act  t hat  ch.  980 i s not  a puni t i ve 

pr ovi s i on,  but  i nst ead pr ovi des a means f or  t r eat i ng sexual l y 

v i ol ent  per sons " who ar e at  a hi gh r i sk t o r eof f end i n or der  t o 

r educe t he l i kel i hood t hat  t hey wi l l  engage i n such conduct  i n 

t he f ut ur e. "   Car pent er ,  197 Wi s.  2d at  271.    

¶24 We have consi st ent l y i nt er pr et ed Wi s.  St at .  ch.  980 i n 

l i ght  of  t hi s pur pose.   I n West ,  we r evi ewed t he hi st or y of  
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sever al  amendment s t o ch.  980,  emphasi z i ng t hat ,  wi t h each 

successi ve amendment ,  t he l egi s l at ur e has i ncr easi ngl y 

demonst r at ed i t s concer n f or  t he pr ot ect i on of  t he publ i c.   336 

Wi s.  2d 578,  ¶¶42- 44 ( di scussi ng t hr ee separ at e amendment s t hat  

added pr ot ect i ons f or  t he publ i c f r om sexual l y v i ol ent  per sons) .  

¶25 I n St at e ex r el .  Mar ber r y v.  Macht ,  we hel d t hat  

" [ r ] el ease of  a ch.  980 pat i ent  whose danger ousness or  ment al  

di sor der  has not  abat ed ser ves nei t her  t o pr ot ect  t he publ i c nor  

pr ovi de car e and t r eat ment  f or  t he pat i ent . "   2003 WI  79,  ¶30,  

262 Wi s.  2d 720,  665 N. W. 2d 155,  cer t .  deni ed 540 U. S.  997 

( 2003) .   I n t hat  case,  we decl i ned t o or der  t he r el ease of  a 

sexual l y v i ol ent  per son,  because r el ease was " not  j ust i f i abl e 

under  t he dual  pur poses of  t he st at ut e:  pr ot ect i on of  t he publ i c 

f r om sexual l y v i ol ent  per sons l i kel y t o r eof f end and car e and 

t r eat ment  of  t he pat i ent . "   I d.   I n St at e v.  Schul pi us,  we 

r ei t er at ed our  hol di ng i n Mar ber r y t hat  even " wher e t her e was a 

v i ol at i on of  pr ocedur al  due pr ocess .  .  .  r el ease i s not  onl y 

i nappr opr i at e,  i t  i s  not  j ust i f i abl e under  t he dual  pur poses of  

t he st at ut e. "   2006 WI  1,  ¶39,  287 Wi s.  2d 44,  707 N. W. 2d 495,  

cer t .  deni ed 547 U. S.  1138 ( 2006)  ( quot i ng Mar ber r y,  262 

Wi s.  2d 720,  ¶30) .  

¶26 I n l i ght  of  t hese cases,  i t  i s  c l ear  t hat  t he 

pr ot ect i on of  t he publ i c f r om sexual l y v i ol ent  per sons i s of  

cent r al  i mpor t ance i n Wi s.  St at .  ch.  980 cases.   We cont i nue our  

r evi ew of  ch.  980 wi t h t hi s pr i nci pl e i n mi nd.   We t ur n next  t o 

a di scussi on of  t he l anguage of  ch.  980,  ul t i mat el y det er mi ni ng 

t hat  i t  does not  r equi r e t he di smi ssal  of  a pendi ng commi t ment  
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pet i t i on when t he i ndi v i dual  subj ect  t o t he pet i t i on i s r e-

i ncar cer at ed because of  t he r evocat i on of  par ol e or  ext ended 

super vi s i on.   

B.  Chapt er  980 and Re- I ncar cer at i on 

¶27 Wi sconsi n St at .  ch.  980 does not  expr essl y addr ess t he 

i ssue pr esent ed by t hi s case:  Whet her  ch.  980 r equi r es t he 

di smi ssal  of  a pendi ng commi t ment  pet i t i on when t he i ndi v i dual  

subj ect  t o t he pet i t i on i s i ncar cer at ed because of  a r evocat i on 

of  par ol e or  ext ended super v i s i on.   However ,  t he st at ut e 

pr ovi des pr ocedur es f or  s i mi l ar  s i t uat i ons,  and t her eby pr ovi des 

gui dance f or  our  r esol ut i on of  t he i ssues i n t hi s case.  

¶28 We exami ne t hr ee por t i ons of  Wi s.  St at .  ch.  980 t hat  

ar e r el evant  t o our  det er mi nat i on of  whet her  di smi ssal  i s  

r equi r ed i n t hese cases.   We concl ude t hat  ch.  980 does not  

r equi r e such a di smi ssal  because i t :  1)  does not  cont ai n 

l anguage al l owi ng f or  di smi ssal  i n t hi s case;  2)  does not  set  a 

t i me per i od f or  execut i on of  a commi t ment  or der ;  and 3)  st at es 

t hat  an i ndi v i dual  may be si mul t aneousl y commi t t ed under  ch.  980 
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and i ncar cer at ed at  a DOC f aci l i t y . 11  We addr ess each of  t hese 

t hr ee component s of  ch.  980 i n t ur n.  

1.  Chapt er  980 Pr ovi des Onl y Two Means f or  Di smi ssal  of  a 

Chapt er  980 Commi t ment  Pet i t i on 

¶29 The t hr ust  of  t he Pet i t i oner s '  ar gument  i s t hat  t he 

c i r cui t  cour t  must  di smi ss a pendi ng Wi s.  St at .  ch.  980 

commi t ment  pet i t i on i f  t he i ndi vi dual  subj ect  t o t he pet i t i on i s 

r e- i ncar cer at ed f or  a par ol e or  ext ended super vi s i on r evocat i on.   

The l anguage of  ch.  980,  however ,  aut hor i zes onl y t wo met hods by 

whi ch a c i r cui t  cour t  may di smi ss a pendi ng commi t ment  pet i t i on:  

1)  f ai l ur e t o f i nd pr obabl e cause " t o bel i eve t hat  t he per son i s  

a sexual l y v i ol ent  per son"  under  § 980. 04( 3) ,  or  2)  f ai l ur e t o 

                                                 
11 The di ssent  t akes i ssue wi t h us f or  al l egedl y 

i nt er pr et i ng " st at ut or y pr ovi s i ons i n i sol at i on whi l e i gnor i ng 
t he cont ext  set  f or t h i n sur r oundi ng pr ovi s i ons. "   Di ssent ,  ¶81 
( c i t i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  
2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   I n f act ,  our  
appr oach t o ch.  980 i s a hol i st i c one,  and,  by exami ni ng t he 
i nner  wor ki ngs of  t he st at ut e r el at ed t o t hi s case,  under t akes 
an anal ysi s of  i t s  cont ext .   See Par t  I V. B. 1.  ( di scussi ng t hat  
ch.  980 pr ovi des onl y t wo means f or  di smi ssal  of  a ch.  980 
commi t ment  pet i t i on) ;  Par t  I V. B. 2.  ( di scussi ng t hat  not hi ng i n 
t he l anguage or  cont ext  of  ch.  980 r equi r es i mmedi at e execut i on 
of  a commi t ment  or der ) ;  Par t  I V. B. 3.  ( di scussi ng t hat  sect i on 
980. 07( 6m)  does not  conf l i c t  wi t h ch.  980 when i t  al l ows an 
i ndi v i dual  t o be si mul t aneousl y  commi t t ed under  ch.  980 and 
i ncar cer at ed at  a DOC f aci l i t y) .  

The di ssent  t akes an al t er nat i ve appr oach.   See Di ssent ,  
¶98 ( st at i ng t hat  t he r eason f or  t he 2005 changes t o ch.  980 ar e 
" r eveal ed by exami ni ng t h[ e]  l egi s l at i ve hi st or y" ) .   I t  
under t akes an anal ysi s t hat  i s  r epr esent at i ve of  t he pr eci se 
evi l  t hat  Kal al  was desi gned t o combat :  t he use of  l egi s l at i ve 
hi st or y i n l i eu of  t he l anguage of  t he st at ut e.   See Kal al ,  271 
Wi s.  2d 633,  ¶51.  
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pr ove " beyond a r easonabl e doubt  t hat  t he per son i s a sexual l y 

v i ol ent  per son"  under  § 980. 05( 5) . 12 

¶30 Not hi ng i n Wi s.  St at .  ch.  980 r equi r es di smi ssal  of  a 

pendi ng commi t ment  pet i t i on under  t he condi t i ons pr oposed by t he 

Pet i t i oner s;  t her ef or e,  i t  i s  unr easonabl e t o assume t hat  t he 

l egi s l at ur e i mpl i edl y aut hor i zed ci r cui t  cour t s t o di smi ss 

pendi ng ch.  980 commi t ment  pet i t i ons when t he i ndi v i dual  subj ect  

t o t he pet i t i on has been r e- i ncar cer at ed f or  a subsequent  par ol e 

                                                 
12 The St at e suggest s t hat  Wi s.  St at .  ch.  980 pr ovi des t wo 

means f or  t er mi nat i ng a commi t ment :  vacat i ng t he j udgment  under  
§ 980. 101( 2) ( a) ,  and di schar ge under  § 980. 09.   However ,  nei t her  
of  t hese pr ovi s i ons i s r el evant  t o t he i ssue i n t hi s case,  
because bot h deal  wi t h t he t er mi nat i on of  commi t ment  af t er  t he 
ent r y of  an or der  of  commi t ment  under  § 980. 06.   The i ssue i n 
t hi s case deal s wi t h t he di smi ssal  of  a pet i t i on,  not  a f i nal  
commi t ment  or der .  
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or  ext ended super vi s i on v i ol at i on. 13  See Nof f ke,  315 

Wi s.  2d 350,  ¶27 n. 7 ( " [ E] ver y wor d excl uded f r om a st at ut e must  

be pr esumed t o have been excl uded f or  a pur pose .  .  .  . " ) .   The 

l egi s l at ur e coul d have i ncl uded a pr ovi s i on i n ch.  980 r equi r i ng 

di smi ssal  i n such si t uat i ons,  but  i t  di d not .   We wi l l  not  

j udi c i al l y  engr af t  such a di smi ssal  r equi r ement  i nt o t he 

st at ut e.   See Her i t age Far ms,  I nc.  v.  Mar kel  I ns.  Co. ,  2009 WI  

27,  ¶41,  316 Wi s.  2d 47,  762 N. W. 2d 652 ( hol di ng t hat  t hi s cour t  

does not  i nser t  wor ds i nt o st at ut es) .  I n shor t ,  t he st at ut e 

                                                 
13 Thi s r easoni ng i s especi al l y per suasi ve gi ven t hat  t he 

l egi s l at ur e has amended Wi s.  St at .  ch.  980 t hi r t y t i mes i n l ess 
t han t went y year s,  and ever y successi ve l egi s l at ur e has made 
some change t o ch.  980.   See 1995 Wi s.  Act  27,  § 9126( 19) ( a) ;  
1995 Wi s.  Act  77,  §§ 693 t o 698;  1995 Wi s.  Act  225,  § 536;  1995 
Wi s.  Act  276,  §§ 2g,  2k,  2n;  1995 Wi s.  Act  440,  §§ 106 t o 114;  
1997 Wi s.  Act .  27,  §§ 5491b t o 5491x;  1997 Wi s.  Act .  181,  §§ 112 
t o 114;  1997 Wi s.  Act .  205,  §§ 104 t o 105;  1997 Wi s.  Act .  252,  
§ 193;  1997 Wi s.  Act .  275,  §§ 8e t o 8f ;  1997 Wi s.  Act  283,  
§§ 450 t o 453;  1997 Wi s.  Act  284,  §§ 4 t o 10;  1997 Wi s.  Act  295,  
§ 48;  1999 Wi s.  Act  9,  §§ 3216d,  3217d t o 3220d,  3221,  3222d,  
3223c,  3223h t o 3223L,  3230m,  3231m,  3232,  3232p t o 3238d,  
3238h,  3238j ,  3238t ,  3239,  3239d;  1999 Wi s.  Act  32,  §§ 409,  410;  
1999 Wi s.  Act  185,  § 193( 1) ;  1999 Wi s.  Act  407,  §§ 407 t o 408;  
2001 Wi s.  Act  16,  §§ 4034ye t o 4034yt ,  9259( 12j ) ;  2003 Wi s.  Act  
187,  §§ 1 t o 7;  2005 Wi s.  Act  253,  § 174;  2005 Wi s.  Act  277,  
§§ 96,  97;  2005 Wi s.  Act  344,  §§ 633 t o 635;  2005 Wi s.  Act  431,  
§§ 15 t o 20;  2005 Wi s.  Act  434,  §§ 60 t o 130;  2007 Wi s.  Act  20,  
§§ 3928 t o 3930,  9121( 6) ( a) ;  2007 Wi s.  Act  96,  §§ 171 t o 174;  
2007 Wi s.  Act  97,  §§ 331 t o 334;  2009 Wi s.  Act  26,  § 13;  2009 
Wi s.  Act  28,  §§ 3401,  3405;  2009 Wi s.  Act  248,  § 1.   Cur r ent l y,  
t wo bi l l s  ar e under  r evi ew t hat  woul d f ur t her  amend ch.  980.   
See 2011 S. B.  169;  2011 S. B.  214.   Gi ven t hi s  caval cade of  
pr oposed and enact ed amendment s,  i t  i s  unr easonabl e t o assume 
t hat  t he l egi s l at ur e i nt ended t o r equi r e t he di smi ssal  of  a 
pendi ng ch.  980 commi t ment  pet i t i on i f  t he i ndi v i dual  subj ect  t o 
t he pet i t i on i s r e- i ncar cer at ed on a par ol e or  ext ended 
super vi s i on v i ol at i on,  and si mpl y f or got  t o cr eat e a pr ovi s i on 
t o do so.  
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pr ovi des no i ndi cat i on t hat  a c i r cui t  cour t  shoul d do anyt hi ng 

but  consi der  a ch.  980 commi t ment  pet i t i on i f  t he i ndi v i dual  

subj ect  t o t he pet i t i on i s r e- i ncar cer at ed f or  a par ol e or  

ext ended super vi s i on v i ol at i on.  

¶31 Our  concl usi on t hat  Wi s.  St at .  ch.  980 does not  

r equi r e di smi ssal  i s  consi st ent  wi t h our  pr i or  hol di ngs 

r egar di ng i t s pur poses.   As we have di scussed,  one of  t he 

pur poses of  ch.  980 i s t he " pr ot ect i on of  t he publ i c, "  

Car pent er ,  197 Wi s.  2d at  258,  and we have descr i bed r el ease 

f r om cust ody of  an i ndi v i dual  st i l l  consi der ed danger ous as 

i ncompat i bl e wi t h t hi s goal ,  Mar ber r y,  262 Wi s.  2d 720,  ¶30.   We 

woul d do vi ol ence t o t he pur pose of  ch.  980 i f  we wer e t o 

concl ude t hat  di smi ssal  of  a pendi ng ch.  980 commi t ment  pet i t i on 

i s war r ant ed wher e t he l anguage of  t he st at ut e does not  so 

r equi r e.  

¶32 Accor di ngl y,  we concl ude t hat  Wi s.  St at .  ch.  980 does 

not  r equi r e t he di smi ssal  of  a pendi ng commi t ment  pet i t i on when 

t he i ndi v i dual  subj ect  t o t hat  pet i t i on has been r e- i ncar cer at ed 

due t o a v i ol at i on of  par ol e or  ext ended super vi s i on.  

2.  Sect i on 980. 06 Does Not  Requi r e I mmedi at e Execut i on of  a 

Commi t ment  Or der  Wher e Revocat i on Pr oceedi ngs Ar e Pendi ng 

¶33 Even i f  t he l anguage of  Wi s.  St at .  ch.  980 does not  

pr ovi de f or  t he di smi ssal  of  a pendi ng ch.  980 commi t ment  

pet i t i on when t he i ndi v i dual  subj ect  t o t he pet i t i on has been 

r e- i ncar cer at ed f or  a par ol e or  ext ended super vi s i on r evocat i on,  

we must  det er mi ne whet her  post - r evocat i on pr osecut i on of  a 

ch.  980 pet i t i on conf l i c t s wi t h ot her  pr ovi s i ons of  ch.  980.   We 
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t hus t ur n t o § 980. 06,  t he gener al  pr ovi s i on t hat  gr ant s c i r cui t  

cour t s t he aut hor i t y t o commi t  sexual l y v i ol ent  per sons t o t he 

car e and cust ody of  t he DHS.   Sect i on 980. 06 st at es,  i n r el evant  

par t :   

I f  a cour t  or  j ur y det er mi nes t hat  t he per son who i s 
t he subj ect  of  a pet i t i on under  s.  980. 02 i s a 
sexual l y v i ol ent  per son,  t he cour t  shal l  or der  t he 
per son t o be commi t t ed t o t he cust ody of  t he 
depar t ment  f or  cont r ol ,  car e and t r eat ment  unt i l  such 
t i me as t he per son i s no l onger  a sexual l y v i ol ent  
per son.  

¶34 The Pet i t i oner s f ocus on t he l anguage of  t hi s sect i on 

t hat  st at es a sexual l y v i ol ent  per son must  be " commi t t ed t o t he 

cust ody of  t he depar t ment  f or  cont r ol ,  car e and t r eat ment . "   I d.   

They ar gue t hat  because t hi s sect i on r equi r es " t r eat ment "  of  

sexual l y v i ol ent  per sons,  and because t he DOC does not  pr ovi de 

such t r eat ment ,  a sexual l y v i ol ent  per son cannot  be 

si mul t aneousl y commi t t ed t o DHS cust ody under  Wi s.  St at .  ch.  980 

and i n t he cust ody of  t he DOC.   We di sagr ee,  because t hi s 

i nt er pr et at i on adds t o t he l anguage of  § 980. 06 and i gnor es 

ot her  sect i ons of  ch.  980.  

¶35 Whi l e we acknowl edge t hat  Wi s.  St at .  § 980. 06 r equi r es 

t he c i r cui t  cour t  t o " or der  t he per son t o be commi t t ed t o t he 

cust ody of  t he [ DHS]  f or  cont r ol ,  car e and t r eat ment , "  see 

§ 980. 06,  ch.  980 does not  spec i f y when t hat  commi t ment  must  

commence.   St at ed a di f f er ent  way,  whi l e § 980. 06 set s f or t h t he 

r equi r ement s f or  a pr oper  commi t ment  or der ,  nei t her  t hat  sect i on 

nor  any ot her  sect i on of  ch.  980 cont ai ns l anguage st at i ng when 

t he i ndi v i dual  r equi r ement s ( cont r ol ,  car e,  and t r eat ment )  of  
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t hat  or der  must  be sat i sf i ed.   See i d.   Al t hough t he l egi s l at ur e 

di d not  di r ect  t he cour t  r egar di ng t he t i mi ng or  execut i on of  

commi t ment  or der s,  we t hi nk i t  i mpor t ant  t o r evi ew t he st at ut or y 

hi st or y of  ch.  980 t o shed l i ght  on t he cur r ent  st at ut e.  

¶36 Wi sconsi n St at .  § 980. 06 r emai ns i n much t he same f or m 

as i t  was i n 1993 when ch.  980 became l aw.   Compar e § 980. 06 

( 2005- 06)  wi t h 1993 Wi s.  Act  479,  § 40.   However ,  pr i or  t o 2005,  

t he St at e coul d not  f i l e a ch.  980 commi t ment  pet i t i on mor e t han 

90 days bef or e an i nmat e' s r el ease dat e f r om DOC cust ody.   

§ 980. 02( ag)  ( 2003- 04)  ( st at i ng t hat  a pet i t i on coul d be f i l ed 

i f  " [ t ] he per son i s wi t hi n 90 days of  di schar ge or  r el ease,  on 

par ol e,  ext ended super vi s i on or  ot her wi se,  f r om a sent ence t hat  

was i mposed f or  a convi ct i on f or  a sexual l y v i ol ent  

of f ense .  .  .  . " ) .  

¶37 Bef or e 2006,  i t  was near l y i mpossi bl e f or  a commi t ment  

or der  t o be execut ed bef or e t he r el ease of  t he i ndi v i dual  f r om 

i ncar cer at i on because t he l engt hy pr ocedur e r equi r ed by Wi s.  

St at .  ch.  980 coul d not  be accompl i shed i n t he 90 days l eadi ng 

up t o di schar ge or  r el ease.   See Wi s.  St at .  

§§ 980. 02( ag) ,  . 04,  . 05 ( 2003- 04)  ( out l i ni ng det ent i on,  pr obabl e 

cause pr ocedur es hear i ng,  and exper t  exami nat i on pr ocedur es and 

est abl i shi ng pr ocedur es f or  t r i al ) .   However ,  i n 2006,  t he 

l egi s l at ur e r epeal ed § 980. 02( ag)  ( 2003- 04)  and r epl aced i t  wi t h 

§ 980. 02( 1m)  ( 2005- 06) ,  whi ch r equi r es onl y t hat  t he ch.  980 

commi t ment  pet i t i on be f i l ed " bef or e t he per son i s r el eased or  
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di schar ged. " 14  See 2005 Wi s.  Act  434,  §§ 82- 83 ( amendi ng and 

updat i ng § 980. 02) . 15 

¶38 By enact i ng Wi s.  St at .  § 980. 02( 1m) ,  t he l egi s l at ur e 

r emoved t he pr e- exi st i ng 90- day r equi r ement ,  t her eby ext ended 

t he possi bl e t i me f or  t he f i l i ng of  ch.  980 commi t ment  

pet i t i ons.   Under  a pl ai n r eadi ng of  § 980. 02( 1m) ,  t he St at e may 

f i l e16 a ch.  980 commi t ment  pet i t i on at  any t i me af t er  t he 

                                                 
14 The di ssent  cont ends t hat  because Wi s.  St at .  § 980. 015( 2)  

st at es t hat  t he " t he agency wi t h j ur i sdi ct i on shal l  i nf or m each 
appr opr i at e di st r i ct  at t or ney and t he depar t ment  of  j ust i ce 
r egar di ng t he per son as soon as possi bl e begi nni ng 90 days pr i or  
t o t he appl i cabl e dat e"  of  r el ease f r om a t er m of  i mpr i sonment ,  
t hat  a ch.  980 commi t ment  pet i t i on may not  be f i l ed bef or e t hat  
poi nt .   Di ssent ,  ¶84- 85.   Ther e i s no l anguage i n t he st at ut e 
t hat  suppor t s t hi s asser t i on.   I nst ead,  t he st at ut e s i mpl y 
st at es t hat  " [ a]  pet i t i on f i l ed under  t hi s sect i on shal l  be 
f i l ed bef or e t he per son i s r el eased or  di schar ged. "   
§ 980. 02( 1m) .  

15 Act  434 amended a s i gni f i cant  por t i on of  ch.  980.   See 
gener al l y 2005 Wi s.  Act  434.   Compar e Wi s.  St at .  ch.  980 ( 2003-
04)  wi t h Wi s.  St at .  ch.  980 ( 2005- 06) .   We di scuss onl y t hose 
por t i ons r el evant  t o t he i ssues pr esent ed by t hese cases.  

16 Once a Wi s.  St at .  ch.  980 commi t ment  pet i t i on has been 
f i l ed,  t he st at ut e r equi r es t he pr ocess t o move f or war d by 
pr escr i bi ng t he dut i es whi ch t he ci r cui t  cour t  must  per f or m.   
See §§ 980. 04( 1)  ( " Upon t he f i l i ng of  a pet i t i on under  s.  
980. 02,  t he cour t  shal l  r evi ew t he pet i t i on t o det er mi ne whet her  
t o i ssue an or der  f or  det ent i on of  t he per son who i s t he subj ect  
of  t he pet i t i on. " ) ;  980. 04( 2) ( b) 1.  ( " [ T] he cour t  shal l  hol d t he 
pr obabl e cause hear i ng wi t hi n 30 days .  .  .  af t er  t he f i l i ng of  
t he pet i t i on .  .  . " ) ;  980. 05( 1)  ( " A t r i al  t o det er mi ne whet her  
t he per son who i s t he subj ect  of  a pet i t i on under  s.  980. 02 i s a 
sexual l y v i ol ent  per son shal l  commence no l at er  t han 90 days 
af t er  t he dat e of  t he pr obabl e cause hear i ng under  s.  
980. 04 .  .  . " ) .   Thi s st at ut or y f r amewor k r equi r es t he 
commi t ment  pr ocess t o move f or war d af t er  t he f i l i ng of  t he 
pet i t i on.  
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" per son has been convi ct ed of  a sexual l y v i ol ent  of f ense. "   

§ 980. 02( 2) ( a) ( 1) .  17 

¶39 Because t he St at e may now f i l e a commi t ment  pet i t i on 

at  any t i me af t er  t he " per son has been convi ct ed of  a sexual l y  

v i ol ent  of f ense, "  Wi s.  St at .  § 980. 02( 1m) ,  i t  i s possi bl e t hat  a 

c i r cui t  cour t  coul d ent er  a commi t ment  or der  under  § 980. 06 wel l  

bef or e t he sexual l y v i ol ent  per son was r el eased f r om DOC 

i ncar cer at i on.   Yet ,  as t he Pet i t i oner s st r ess,  § 980. 06 seems 

t o r equi r e commi t ment  " t o t he cust ody of  t he depar t ment  f or  

cont r ol ,  car e and t r eat ment . "   Thi s pr ovi s i on,  t he Pet i t i oner s 

ar gue,  r equi r es i mmedi at e commi t ment  t o t he DHS f ol l owi ng t he 

ent r y of  a commi t ment  or der .   However ,  t he Pet i t i oner s '  v i ew of  

t he l anguage of  t hese t wo pr ovi s i ons woul d cr eat e an i nt er nal  

conf l i c t  wi t hi n t he st at ut e:  How coul d an i ndi v i dual  be 

commi t t ed t o t he cust ody of  t he DHS f or  cont r ol ,  car e and 

                                                 
17 The di ssent  ar gues t hat  i f  t he l egi s l at ur e had i nt ended 

f or  i t s amendment  t o change t he pr ocedur es f or  a ch.  980 
commi t ment  pet i t i on,  " t hi s s i gni f i cant  change sur el y woul d have 
been hi ghl i ght ed i n t he por t i ons of  t he l egi s l at i ve hi st or y t hat  
descr i bed t he bi l l . "   Di ssent ,  ¶96.   I n so doi ng,  t he di ssent  
el evat es t he l egi s l at i ve hi st or y of  t he Act ——or  t he l ack 
t her eof ——t o a posi t i on of  gr eat er  i mpor t ance t han t he act ual  
l anguage of  t he act .   However ,  i f  t he l egi s l at ur e had i nt ended 
t o mer el y codi f y t he hol di ng of  St at e v.  Kei t h,  216 Wi s.  2d 61,  
573 N. W. 2d 888 ( Ct .  App.  1997) ,  i t  coul d have codi f i ed t he 
pr eci se l anguage of  t hat  hol di ng,  whi ch i t  di d not  do.   
Ther ef or e,  we hol d t hat  we ar e bound by t he enact ed l anguage of  
t he st at ut e,  not  t he ext ensi ve l egi s l at i ve hi st or y as summar i zed 
by t he di ssent .   See Kal al ,  271 Wi s.  2d 633,  ¶44 ( " Ext r i nsi c 
evi dence of  l egi s l at i ve i nt ent  may become r el evant  t o st at ut or y 
i nt er pr et at i on i n some ci r cumst ances,  but  i s not  t he pr i mar y 
f ocus of  i nqui r y.   I t  i s  t he enact ed l aw,  not  t he unenact ed 
i nt ent ,  t hat  i s  bi ndi ng on t he publ i c. " ) .  
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t r eat ment  whi l e st i l l  i ncar cer at ed at  a DOC f aci l i t y?  Under  t he 

Pet i t i oner ' s v i ew of  t he st at ut e,  t he commi t t ed i ndi v i dual  woul d 

have t o be i n t wo pl aces at  once.   Such an i nt er pr et at i on woul d 

r ender  a c l ear l y absur d r esul t ;  t her ef or e,  we must  i nt er pr et  t he 

st at ut e not  as t he Pet i t i oner s suggest ,  but  i n a way t hat  

har moni zes t he pr ovi s i ons of  t he st at ut e and gi ves ef f ect  t o 

ever y wor d.   St at e v.  Fi scher ,  2010 WI  6,  ¶24,  322 Wi s.  2d 265,  

778 N. W. 2d 629.  

¶40 To har moni ze t he st at ut es,  we must  f i r st  answer  t he 

quest i on of  whet her  Wi s.  St at .  ch.  980 al l ows f or  s i mul t aneous 

ch.  980 commi t ment  and DOC i ncar cer at i on.   We t ur n next  t o t hi s 

quest i on.  

3.  Sect i on 980. 07( 6m)  St at es t hat  an I ndi v i dual  May Be 

Si mul t aneousl y Commi t t ed Under  Chapt er  980 And I ncar cer at ed at  a 

DOC Faci l i t y  

¶41 To answer  t he quest i on of  whet her  a sexual l y  v i ol ent  

per son can be commi t t ed under  Wi s.  St at .  ch.  980 and,  at  t he 

same t i me,  subj ect  t o DOC i ncar cer at i on,  we t ur n f i r st  t o 

§ 980. 07( 6m) .   I t  st at es t hat  " [ i ] f  a per son commi t t ed under  s.  

980. 06 i s i ncar cer at ed at  a count y j ai l ,  s t at e cor r ect i onal  

i nst i t ut i on,  or  f eder al  cor r ect i on i nst i t ut i on f or  a new 

cr i mi nal  char ge or  convi ct i on or  because hi s or  her  par ol e was 
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r evoked,  any r epor t i ng r equi r ement  .  .  .  does not  appl y dur i ng 

t he i ncar cer at i on per i od. "   § 980. 07( 6m) . 18 

¶42 Thi s pr ovi s i on 1)  demonst r at es t hat  t he l egi s l at ur e 

ant i c i pat ed t hat  s i mul t aneous commi t ment  and i ncar cer at i on mi ght  

occur  and 2)  c l ar i f i es t hat  t he l egi s l at ur e i nt ended t o al l ow 

i t .   I n l i ght  of  t he l egi s l at ur e’ s r ecogni t i on expr essed i n Wi s.  

St at .  § 980. 07( 6m) ,  t he Pet i t i oner s ar gument  t hat  a sexual l y 

v i ol ent  per son cannot  be si mul t aneousl y commi t t ed under  ch.  980 

and i ncar cer at ed i n a DOC f aci l i t y  i s  cont r ar y t o t he l anguage 

of  t he st at ut e.   And,  whi l e t he Pet i t i oner s wer e r e- i ncar cer at ed 

bef or e t hei r  commi t ment s wer e f i nal i zed——meani ng t hat  

§ 980. 07( 6m)  does not  appl y di r ect l y t o t he i ssue pr esent ed by 

t hi s case——i t s l anguage of f er s i nsi ght  i nt o how we shoul d appl y 

ch.  980 as a whol e.  

¶43 Fi r st ,  Wi s.  St at .  § 980. 07( 6m)  st at es t hat  sexual l y 

v i ol ent  per sons may be si mul t aneousl y i n DOC cust ody whi l e 

subj ect  t o a commi t ment  or der .   Whi l e t hi s pr ovi s i on,  as t he 

pet i t i oner s poi nt  out ,  appear s t o conf l i c t  wi t h §§ 980. 06 ( t he 

gener al  commi t ment  pr ovi s i on)  and . 065 ( t he gener al  pr ovi s i on 

                                                 
18 Bef or e 2006,  ch.  980 was si l ent  r egar di ng si mul t aneous 

commi t ment  and i ncar cer at i on.   See gener al l y Wi s.  St at .  ch.  980 
( 2003- 04) .   However ,  i n 2005 Wi s.  Act  434,  t he l egi s l at ur e added 
t he pr ovi s i ons above,  whi ch r emai ns i n t he same f or m i n t he 
st at ut es t oday.   See 2005 Wi s.  Act  434,  § 110m.  
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r egar di ng pl acement  at  DHS f aci l i t i es) , 19 i t  i s  t hi s cour t ' s  dut y  

t o har moni ze t he st at ut es,  not  i gnor e one sect i on,  whi l e 

enf or ci ng anot her .   See Bear d v.  Lee Ent er s. ,  I nc. ,  225 

Wi s.  2d 1,  15,  591 N. W. 2d 156 ( 1999)  ( " Appar ent l y conf l i c t i ng 

pr ovi s i ons of  l aw shoul d be const r ued so as t o har moni ze t hem 

and t hus gi ve ef f ect  t o t he l eadi ng i dea behi nd t he l aw. " ) ;  

Font ana v.  Font ana- On- Geneva Lake,  69 Wi s.  2d 736,  742,  233 

N. W. 2d 349 ( 1975)  ( " I n const r ui ng sever al  sect i ons of  t he 

st at ut es r el at i ng t o a s i ngl e subj ect  i t  i s  t he dut y of  t he 

cour t  t o gi ve f or ce and ef f ect  t o t he di f f er ent  sect i ons and not  

i gnor e any of  t hem.  .  .  .   I n i nt er pr et i ng t hese st at ut es we 

must ,  i f  i t  i s  possi bl e t o do so,  har moni ze and r econci l e 

t hem. " )  ( i nt er nal  c i t at i ons omi t t ed) .  

¶44 Second,  t o har moni ze Wi s.  St at .  §§ 980. 06 ( t he gener al  

commi t ment  pr ovi s i on) ,  . 065 ( t he gener al  pr ovi s i on r egar di ng 

pl acement  at  DHS f aci l i t i es) ,  and . 07( 6m)  ( t he pr ovi s i on t hat  

al l ows f or  DOC cust ody f ol l owi ng t he r evocat i on of  par ol e) ,  we 

must  gi ve ef f ect  t o each pr ovi s i on.   Accor di ngl y,  i n l i ght  of  

§ 980. 07( 6m) ,  we must  r econci l e t he st at ut e i n a way t hat  al l ows 

f or  t he s i mul t aneous commi t ment  and i ncar cer at i on at  a DOC 

f aci l i t y .   To do so,  we concl ude t hat  §§ 980. 06 and . 065 pr ovi de 

t he gener al  r ul e ( commi t ment  t o a DHS f aci l i t y  t o t he cust ody of  

                                                 
19 " The depar t ment  shal l  pl ace a per son commi t t ed under  s.  

980. 06 at  t he secur e ment al  heal t h f aci l i t y  est abl i shed under  s.  
46. 055,  t he Wi sconsi n r esour ce cent er  est abl i shed under  s.  
46. 056 or  a secur e ment al  heal t h uni t  or  f aci l i t y  pr ovi ded by 
t he depar t ment  of  cor r ect i ons under  sub.  ( 2) . "   Wi s.  St at .  
§ 980. 065.  
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t he DHS) ,  and § 980. 07( 6m)  pr ovi des an except i on t o t hat  gener al  

r ul e ( s i mul t aneous commi t ment  and i ncar cer at i on)  when t he 

sexual l y v i ol ent  per son commi t s an of f ense whi ch l eads t o ei t her  

r evocat i on or  a new char ge.   Cl ear l y,  §§ 980. 06 and . 065 appl y 

each t i me an i ndi v i dual  i s  commi t t ed,  because t her e i s  

necessar i l y  a commi t ment  or der  and,  as par t  of  t hat  or der ,  

pl acement  at  a DHS f aci l i t y  f or  t hat  commi t ment .   However ,  

§ 980. 07( 6m)  appl i es t o onl y t hose si t uat i ons wher e par ol e has 

been r evoked af t er  t he ent r y of  a commi t ment  or der ——necessar i l y  

a smal l er  number  of  cases.  

¶45 Accor di ngl y,  we concl ude t hat  s i mul t aneous 

i ncar cer at i on at  a DOC f aci l i t y  and commi t ment  under  Wi s.  St at .  

ch.  980 i s per mi ssi bl e.   We have al so concl uded t hat  t he 

l anguage of  ch.  980 pr ovi des onl y t wo means f or  di smi ssal  of  a 

ch.  980 commi t ment  pet i t i on,  and nei t her  i s appl i cabl e i n t hese 

cases.   Addi t i onal l y,  we have concl uded t hat  ch.  980 does not  

set  a t i me per i od f or  execut i on of  a commi t ment  or der .   I n so 

doi ng,  we have anal yzed t hr ee separ at e sect i ons of  ch.  980 t hat ,  

when vi ewed t oget her  and i n l i ght  of  t he pur pose of  ch.  980,  

pr esent  a c l ear  r esul t .   I n t he next  sect i on,  we i nt er pr et  

ch.  980 as a whol e,  gi v i ng ef f ect  t o each of  i t s  pr ovi s i ons,  

" har moni z[ i ng]  t hem and t hus gi v[ i ng]  ef f ect  t o t he l eadi ng i dea 

behi nd t he l aw. "   Bear d,  225 Wi s.  2d  at  15.  

C.  Har moni zi ng Chapt er  980 

¶46 I t  i s  our  dut y  t o i nt er pr et  t he st at ut es i n a way t hat  

1)  pr eser ves t he pur pose of  t he st at ut e,  2)  at t ai ns a r easonabl e 

r esul t ,  and 3)  gi ves r easonabl e ef f ect  t o ever y wor d.   See 
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Bear d,  225 Wi s.  2d at  15;  Fi scher ,  322 Wi s.  2d 265,  ¶24 ( " When 

conf r ont ed wi t h an appar ent  conf l i c t  bet ween st at ut es,  t he cour t  

const r ues sect i ons on t he same subj ect  mat t er  t o har moni ze t he 

pr ovi s i ons and t o gi ve each f ul l  f or ce and ef f ect .  The cour t  

wi l l  not  const r ue st at ut es so as t o wor k unr easonabl e r esul t s. " )  

( i nt er nal  c i t at i ons omi t t ed) ;  Kal al ,  271 Wi s.  2d 633,  ¶44 

( " St at ut or y l anguage i s r ead wher e possi bl e t o gi ve r easonabl e 

ef f ect  t o ever y wor d .  .  .  . " ) .  

¶47 Based on our  i nt er pr et at i on of  Wi s.  St at .  ch.  980,  we 

concl ude t hat  i t  does not  r equi r e t he di smi ssal  of  a pendi ng 

commi t ment  pet i t i on when t he i ndi v i dual  subj ect  t o t he pet i t i on 

i s r e- i ncar cer at ed because of  t he r evocat i on of  par ol e or  

ext ended super vi s i on.   Thi s r esul t  must  f ol l ow f or  sever al  

r easons.  

¶48 Fi r st ,  such a r esul t  i s  consi st ent  wi t h t he pur pose 

and l anguage of  Wi s.  St at .  ch.  980.   Chapt er  980 does not  

r equi r e di smi ssal ,  see ch.  980,  and,  al t hough i t  does r equi r e 

commi t ment  t o t he " cust ody of  t he depar t ment  f or  cont r ol ,  car e 

and t r eat ment , "  i t  does not  r equi r e an i mmedi at e execut i on of  

t he commi t ment  or der  wher e par ol e or  ext ended super vi s i on has 

been r evoked,  see § 980. 06.   Fur t her ,  ch.  980 al l ows f or  

s i mul t aneous commi t ment  and i ncar cer at i on,  see § 980. 07( 6m) ,  and 

one of  i t s  over ar chi ng pur poses i s t he pr ot ect i on of  t he publ i c 

f r om sexual l y v i ol ent  per sons,  see West  336 Wi s.  2d 578,  ¶27;  

Post ,  197 Wi s.  2d at  308;  Car pent er ,  197 Wi s.  2d at  258.  

¶49 Wi t h t hese pr i nci pl es i n mi nd,  we concl ude t hat  t o 

har moni ze Wi s.  St at .  ch.  980,  we must  hol d t hat  t he St at e may 



No.  2010AP594 & 2010AP1155   

 

27 
 

pur sue a ch.  980 commi t ment  pet i t i on af t er  t he i ndi v i dual  

subj ect  t o t he pet i t i on has been r e- i ncar cer at ed due t o a 

v i ol at i on of  par ol e or  ext ended super vi s i on.   Thi s har moni zat i on 

compor t s wi t h t he l anguage of  ch.  980,  whi ch does not  r equi r e a 

di smi ssal ,  and r ef l ect s our  pr i or  hol di ng t hat  an or der  f or  

commi t ment  need not  be execut ed i mmedi at el y.   Fi nal l y,  our  

hol di ng gi ves ef f ect  t o t he over al l  st at ut or y scheme,  desi gned 

t o pr ot ect  t he publ i c f r om sexual l y v i ol ent  per sons,  because i t  

al l ows t he St at e t o r et ai n cont r ol  of  sexual l y v i ol ent  per sons 

r at her  t han r el easi ng t hem as a r esul t  of  t hei r  own bad 

behavi or .  

¶50 Second,  our  hol di ng not  onl y har moni zes Wi s.  St at .  

ch.  980,  i t  al so avoi ds an absur d r esul t .   Hocki ng,  326 

Wi s.  2d 155,  ¶18 ( " We at t empt ,  whenever  possi bl e,  t o .  .  .  

avoi d[ ]  .  .  .  absur d or  unr easonabl e r esul t s. "  ( c i t i ng Kal al ,  

271 Wi s.  2d 633,  ¶46) ) .   Under  t he Pet i t i oner s '  v i ew of  t he 

st at ut es,  a sexual l y v i ol ent  per son pr oper l y commi t t ed under  

ch.  980 and not  subj ect  t o par ol e or  ext ended super vi s i on woul d 

be i ncent i v i zed t o commi t  non- sexual  v i ol ent  cr i mes whi l e i n DHS 

cust ody.   The appl i cat i on of  t he Pet i t i oner s’  ar gument  woul d 

mean t hat  t he St at e woul d have onl y t wo choi ces f ol l owi ng t he 

commi ssi on of  such a cr i me by a commi t t ed i ndi v i dual :  1)  

pr osecut e t he i ndi v i dual  f or  t he cr i me,  t her eby endi ng t he 

i ndi v i dual ' s commi t ment ,  or  2)  f or go pr osecut i on of  t he 

i ndi v i dual ,  t her eby cont i nui ng t he commi t ment ,  but  al l owi ng t he 

i ndi v i dual  t o evade puni shment .  
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¶51 I f  t he St at e chooses t he f i r st  opt i on i n t hi s 

scenar i o,  and i s  successf ul  i n convi ct i ng t he i ndi v i dual  of  t he 

cr i me,  t he St at e woul d be pr ecl uded f r om seeki ng r e- commi t ment  

under  Wi s.  St at .  ch.  980.   For ,  i f  t he i ndi v i dual  commi t t ed a 

non- 980 pr edi cat e of f ense ( an of f ense not  l i s t ed i n 

§ 980. 01( 6) ) ,  such as t he of f enses t hat  wer e commi t t ed her e,  t he 

l anguage of  § 980. 02( 1m- 2)  pr event s t he St at e f r om pet i t i oni ng 

f or  r e- commi t ment  under  ch.  980.   Thi s sect i on r equi r es,  i nt er  

al i a,  t hat  t he St at e pr ove t hat  t he per son " has been convi ct ed 

of  a sexual l y v i ol ent  of f ense, "  § 980. 02( 2) ( a) 1. ,  and t hat  t he 

ch.  980 pet i t i on must  be " f i l ed bef or e t he per son i s r el eased or  

di schar ged"  f r om t he sent ence f or  t hat  sexual l y v i ol ent  of f ense,  

§ 980. 02( 1m) .  

¶52 As t he cour t  of  appeal s made cl ear  i n St at e v.  

Tr eadway,  t hi s pr ovi s i on means t hat  t he St at e may f i l e a Wi s.  

St at .  ch.  980 commi t ment  pet i t i on at  t he concl usi on of  ei t her  

consecut i ve or  concur r ent  sent ences wher e one or  mor e of  t he 

sent ences ser ved i s a ch.  980 pr edi cat e of f ense.   See 2002 WI  

App 195,  ¶17,  257 Wi s.  2d 467;  651 N. W. 2d 334;  see al so St at e v.  

Kei t h,  216 Wi s.  2d 61,  72,  573 N. W. 2d 888 ( Ct .  App.  1997) .   The 

new sent ence woul d be nei t her  consecut i ve nor  concur r ent  wi t h a 

sent ence f or  a sexual l y v i ol ent  of f ense;  t her ef or e,  t he sexual l y  

v i ol ent  per son coul d not  be r ecommi t t ed at  t he concl usi on of  t he 

new sent ence f or  t he non- sexual l y v i ol ent  cr i me.   See 

§ 980. 02( 1m)  ( r equi r i ng t he f i l i ng of  t he ch.  980 commi t ment  

pet i t i on bef or e t he per son i s r el eased) ;  see al so Tr eadway,  257 

Wi s.  2d 467,  ¶17;  Kei t h,  216 Wi s.  2d at  72.   Accor di ngl y,  i f  t he 
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Pet i t i oner s ar e cor r ect ,  and a sexual l y v i ol ent  per son cannot  be 

si mul t aneousl y commi t t ed under  ch.  980 and i ncar cer at ed at  a DOC 

f aci l i t y ,  t hen a commi t t ed sexual l y v i ol ent  per son coul d 

per manent l y end a val i d commi t ment  by engagi ng i n cr i mi nal  

behavi or .   

¶53 Thi s i s an absur d r esul t .   The l egi s l at ur e coul d not  

have i nt ended,  when i t  enact ed Wi s.  St at .  ch.  980,  t hat  a 

commi t t ed sexual l y v i ol ent  per son coul d,  by engagi ng i n cr i mi nal  

behavi or ,  t er mi nat e hi s own commi t ment .   Thi s,  however ,  i s  t he 

r esul t  t hat  woul d f ol l ow i f  we wer e t o accept  t he Pet i t i oner s '  

ar gument . 20 

¶54 By har moni zi ng t he pr ovi s i ons cont ai ned i n Wi s.  St at .  

§§ 980. 02( 1m) ,  . 06,  . 065,  and 07( 6m) ,  we avoi d t hi s absur d 

r esul t ,  and i nt er pr et  t he st at ut e i n a t enabl e way.   

Accor di ngl y,  we concl ude t hat  ch.  980 does not  r equi r e t he 

di smi ssal  of  a pendi ng commi t ment  pet i t i on when t he i ndi v i dual  

                                                 
20 The Pet i t i oner s '  i nt er pr et at i on of  t he st at ut e i s f ur t her  

weakened by t he f act  t hat  i t  l eads t o opposi t e out comes based 
sol el y on happenst ance.   I f ,  as t he Pet i t i oner s suggest ,  a Wi s.  
St at .  ch.  980 commi t ment  pet i t i on must  be di smi ssed i f  a par ol e 
or  ext ended super vi s i on r evocat i on occur s bef or e commi t ment ,  but  
not  af t er  a commi t ment  or der  i s i ssued,  t hen whet her  a sexual l y 
v i ol ent  per son may be commi t t ed or  must  have hi s pet i t i on 
di smi ssed i s compl et el y dependent  on when he commi t s t he 
of f ense.   Ther ef or e,  t he Pet i t i oner s '  ar gument  r educes as 
f ol l ows:  I f  t he sexual l y v i ol ent  per son’ s par ol e or  ext ended 
super vi s i on i s r evoked pr e- commi t ment ,  even i f  t he r evocat i on i s  
onl y days——or  even hour s——bef or e t he or der  i s  ent er ed,  t he 
pendi ng ch.  980 commi t ment  pet i t i on must  be di smi ssed.   I f ,  
however ,  hi s par ol e or  ext ended super vi s i on i s r evoked post -
commi t ment ,  § 980. 07( 6m)  appl i es,  and he may be t r ansf er r ed t o a 
DOC f aci l i t y  whi l e st i l l  subj ect  t o a ch.  980 commi t ment .  



No.  2010AP594 & 2010AP1155   

 

30 
 

subj ect  t o t he pet i t i on i s r e- i ncar cer at ed because of  t he 

r evocat i on of  par ol e or  ext ended super vi s i on.  

D.  Our  I nt er pr et at i on of  Chapt er  980 Does Not  Render  t he 

St at ut e Const i t ut i onal l y I nf i r m 

¶55 The Pet i t i oner s ar gue,  al bei t  i n s l i ght l y di f f er ent  

manner s,  t hat  t he i nt er pr et at i on of  Wi s.  St at .  ch.  980 adopt ed 

above depr i ves t hem of  const i t ut i onal  pr ot ect i ons. 21  We obser ve,  

l i ke t he cour t  of  appeal s,  t hat  t hese ar gument s ar e 1)  poor l y 

devel oped,  and 2)  dependent  upon f l awed st at ut or y 

i nt er pr et at i on.   Ther ef or e,  al t hough we need not  addr ess t he 

const i t ut i onal i t y of  a st at ut e wher e a const i t ut i onal  chal l enge 

has not  been f ul l y devel oped or  br i ef ed,  see St at e v.  Johnson,  

2009 WI  57,  ¶71,  318 Wi s.  2d 21,  767 N. W. 2d 207;  see al so Lake 

Beul ah Mgmt .  Di s t .  v.  St at e Dep' t  of  Nat ur al  Res. ,  2011 WI  54,  

¶29 n. 26,  335 Wi s.  2d 47,  799 N. W. 2d 73;  St at e v.  Fr ankl i n,  2004 

WI  38,  n. 5,  270 Wi s.  2d 271,  677 N. W. 2d 276,  we wi l l  comment  

br i ef l y on t he Pet i t i oner s '  ar gument s f or  t he sake of  c l ar i t y.  

¶56 The Pet i t i oner s cor r ect l y asser t  t hat  t hi s cour t  must  

i nt er pr et  Wi s.  St at .  ch.  980 t o avoi d const i t ut i onal  

i nf i r mi t i es.   See St at e v.  St enkl yf t ,  2005 WI  71,  ¶8,  281 

Wi s.  2d 484,  697 N. W. 2d 769 ( hol di ng t hat  cour t s shoul d 

i nt er pr et  st at ut es as const i t ut i onal  whenever  possi bl e) ;  St at e 

ex r el .  Fr i edr i ch v.  Dane Cnt y.  Ci r .  Ct . ,  192 Wi s.  2d 1,  24,  531 

                                                 
21 Gi l ber t  ar gues t hat  s i mul t aneous commi t ment  and 

i ncar cer at i on v i ol at es hi s subst ant i ve due pr ocess,  doubl e 
j eopar dy,  and ex post  f act o const i t ut i onal  pr ot ect i ons.   Hunt ,  
al t er nat i vel y,  i mpl i es t hat  s i mul t aneous commi t ment  and 
i ncar cer at i on v i ol at es due pr ocess.  
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N. W. 2d 32 ( 1995)  ( st at i ng t hat  t hi s cour t  must  " i ndul ge ever y 

pr esumpt i on i n or der  t o pr eser ve t he const i t ut i onal i t y of  a 

l egi s l at i ve enact ment " ) .   The Pet i t i oner s go on t o concl ude,  

however ,  t hat  an i nt er pr et at i on t hat  al l ows bot h s i mul t aneous 

commi t ment  and i ncar cer at i on woul d do t he exact  opposi t e:  

i nst ead of  avoi di ng const i t ut i onal  i nf i r mi t i es,  i t  woul d cr eat e 

t hem.   We di sagr ee wi t h each of  t he Pet i t i oner s '  concl usi on f or  

t he f ol l owi ng r easons.  

¶57 The Pet i t i oner s ar gue t hat ,  i n accor dance wi t h Foucha 

v.  Loui s i ana,  a commi t t ed i ndi v i dual  " may be hel d as l ong as he 

i s bot h ment al l y i l l  and danger ous,  but  no l onger . "   

504 U. S.  71,  77 ( 1992) .   Thi s,  t he Pet i t i oner s asser t ,  pr ecl udes 

si mul t aneous i ncar cer at i on and commi t ment  of  a sexual l y v i ol ent  

per son.   Al t hough,  as t he cour t  of  appeal s not ed,  t hei r  ar gument  

i s undevel oped f or  t he compl exi t y of  t he chal l enge t hey asser t ,  

t he Pet i t i oner s ar gue t hat  because a s i mul t aneousl y i ncar cer at ed 

and commi t t ed sexual l y v i ol ent  per son' s ment al  condi t i on coul d 

not  be assessed at  t he t i me of  commi t ment ,  Foucha pr ecl udes 

commi t ment .  

¶58 Thi s ar gument  f ai l s  because not hi ng i n our  deci s i on 

t oday pr ecl udes——or  even suggest s——t hat  t he St at e may f or go t he 

st at ut or y commi t ment  pr ocedur es set  f or t h i n Wi s.  St at .  ch.  980.   

Those pr ocedur es adequat el y ensur e t hat  at  t he i ssuance of  a 

commi t ment  or der ,  t he cour t  has det er mi ned t hat  t he commi t t ed 

i ndi v i dual  i s——at  t hat  moment ——a sexual l y v i ol ent  per son.   

Fur t her ,  i f  t he i ndi v i dual  ser ves hi s sent ence of  i ncar cer at i on 

and i s t r ansf er r ed t o DHS cust ody,  he wi l l  t hen be subj ect  t o 
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per i odi c r eeval uat i on t o det er mi ne whet her  he r emai ns a sexual l y  

v i ol ent  per son.   See § 980. 07.   Because our  opi ni on does not  

r emove any of  t hese pr ocedur al  pr ot ect i ons,  sexual l y v i ol ent  

per sons cont i nue t o be " hel d as l ong as [ t hey ar e]  bot h ment al l y  

i l l  and danger ous,  but  no l onger . "   Foucha,  504 U. S.  at  77.   

Ther ef or e,  t he Pet i t i oner s '  ar gument  t hat  Foucha pr ecl udes 

commi t ment  i s mi spl aced.  

¶59 Next ,  t he Pet i t i oner s ar gue t hat  " al l ow[ i ng]  c i v i l  

commi t ment  t o pr i son woul d .  .  .  r ender [ ]  Chapt er  980 puni t i ve, "  

i n v i ol at i on of  t he const i t ut i onal  pr ot ect i on agai nst  doubl e 

j eopar dy.   I t  must  f i r st  be not ed,  of  cour se,  t hat  t he st at ut e 

does not  per mi t ,  nor  does our  opi ni on cont empl at e,  " commi t ment  

t o pr i son. "   The Pet i t i oner s wer e not  " commi t t ed t o pr i son" ;  

i nst ead,  t hey wer e r e- i ncar cer at ed f or  par ol e and ext ended 

super vi s i on v i ol at i ons.  

¶60 Fur t her ,  i t  i s  t he l anguage of  t he st at ut e whi ch 

det er mi nes whet her  a st at ut e i s puni t i ve f or  const i t ut i onal  

pur poses.   See Sel i ng v.  Young,  531 U. S.  250,  261 ( 2001)  ( " [ T] he 

quest i on whet her  an Act  i s c i v i l  or  puni t i ve i n nat ur e 

i s .  .  .  one of  st at ut or y const r uct i on. " ) ;  Kansas v.  Hendr i cks,  

521 U. S.  346,  361 ( 1997) .   Ther ef or e,  because we have r epeat edl y 

det er mi ned,  af t er  l engt hy anal ys i s,  t hat  Wi s.  St at .  ch.  980 i s  

not  a puni t i ve s t at ut e,  Car pent er ,  197 Wi s.  2d at  258- 59,  St at e 

v.  Bur r i s,  2004 WI  91,  ¶36,  273 Wi s.  2d 294,  682 N. W. 2d 812;  

St at e v.  Rachel ,  2002 WI  81,  ¶18,  254 Wi s.  2d 215,  647 

N. W. 2d 762;  St at e v.  Hezzi e R. ,  219 Wi s.  2d 848,  879,  580 

N. W. 2d 660 ( 1998) ,  we once agai n adopt  our  pr i or  r easoni ng and 
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r e- af f i r m our  pr i or  hol di ngs t hat  ch.  980 i s not  a puni t i ve 

st at ut e. 22 

¶61 Accor di ngl y,  we concl ude t hat  because Wi s.  St at .  

ch.  980 i s not  a puni t i ve st at ut e and our  deci s i on uphol ds t he 

pr ocedur al  r equi r ement s of  ch.  980,  our  i nt er pr et at i on does not  

r ender  t he st at ut e const i t ut i onal l y i nf i r m.   

V.  CONCLUSI ON 

¶62 We ar e asked t o deci de whet her  Wi sconsi n St at ut es 

chapt er  980 r equi r es t he di smi ssal  of  a pendi ng commi t ment  

pet i t i on when t he i ndi v i dual  subj ect  t o t he pet i t i on i s r e-

i ncar cer at ed because of  t he r evocat i on of  par ol e or  ext ended 

super vi s i on.   We hol d t hat  t he St at e may pr oceed wi t h a ch.  980 

commi t ment  af t er  t he r evocat i on of  a subj ect  i ndi v i dual ' s par ol e 

or  ext ended super vi s i on.   Based on t hat  hol di ng,  we concl ude 

t hat  bot h of  t he ch.  980 commi t ment s at  i ssue i n t hi s case ar e 

val i d,  and t her ef or e af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

                                                 
22 The Pet i t i oner s al so submi t  t hat  an i nt er pr et at i on of  

Wi s.  St at .  ch.  980 t hat  per mi t s s i mul t aneous i ncar cer at i on and 
commi t ment  v i ol at es const i t ut i onal  pr ot ect i ons agai nst  ex post  
f act o l aws.   However ,  al t hough t he Pet i t i oner s make t hi s  
asser t i on,  t hei r  ar gument  t o t hat  ef f ect  i s  under devel oped,  
amount i ng t o a s i ngl e br i ef ed par agr aph.   Ther ef or e,  we decl i ne 
t o addr ess i t .   St at e v.  Johnson,  2009 WI  57,  ¶71,  318 
Wi s.  2d 21,  767 N. W. 2d 207.  
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¶63 ANN WALSH BRADLEY,  J.    (dissenting).  Chapt er  980 i s  

an i nvol unt ar y commi t ment  st at ut e.   I t  per mi t s t he St at e t o 

conf i ne a per son i ndef i ni t el y not  as puni shment  f or  what  t hat  

per son has done,  but  r at her  based on t he per son' s ment al  st at e 

and what  t hat  per son mi ght  do i n t he f ut ur e.    

¶64 Si nce i t s i ncept i on,  Chapt er  980 has sur vi ved mul t i pl e 

const i t ut i onal  chal l enges because commi t ment  under  t hat  chapt er  

r est s on an assessment  of  t he per son' s cur r ent  ment al  st at e.   A 

per son can be commi t t ed under  Chapt er  980 i f  t her e i s a showi ng 

t hat  t he per son i s danger ous because of  a ment al  di sor der  t hat  

makes i t  l i kel y t hat  t he per son wi l l  engage i n f ut ur e act s of  

sexual  v i ol ence.   

¶65 The maj or i t y under mi nes t hi s bedr ock pr i nci pl e of  

Chapt er  980.   I t  appear s t o hol d t hat  t her e need not  be any 

f i ndi ng t hat  a per son i s ment al l y i l l  or  danger ous at  t he t i me 

t he per son i s  act ual l y commi t t ed t o an i nst i t ut i on f or  

t r eat ment .   I nst ead,  i t  per mi t s an i nvol unt ar y commi t ment  t o act  

l i ke a det ai ner  t hat  can be execut ed " at  any t i me"  af t er  t he 

f i ndi ngs of  ment al  i l l ness and danger ousness ar e made.   Under  

t he maj or i t y ' s anal ysi s,  t hese f i ndi ngs coul d have been made 

mont hs or  even year s bef or e t he per son i s act ual l y commi t t ed t o 

t he cust ody of  t he Depar t ment  of  Heal t h Ser vi ces ( DHS)  f or  

t r eat ment .     

¶66 Because t he maj or i t y ' s i nt er pr et at i on cannot  be 

squar ed wi t h t he const i t ut i on,  t he st at ut e,  or  t he l egi s l at i ve 

hi st or y,  I  r espect f ul l y di ssent .      

I  
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¶67 Al l owi ng an i nvol unt ar y commi t ment  or der  t o be ent er ed 

" at  any t i me"  unconst i t ut i onal l y di vor ces t he f i ndi ngs of  ment al  

i l l ness and danger ousness f r om t he t i me t he commi t ment  i s 

act ual l y " execut ed. "   I  have pr evi ousl y obser ved t hat  r epeat ed 

l egi s l at i ve amendment s whi ch made t he st at ut e i ncr easi ngl y 

puni t i ve t hr eat ened t he const i t ut i onal i t y of  i nvol unt ar y 

commi t ment s under  Chapt er  980.   St at e v.  Rachel ,  2002 WI  81,  254 

Wi s.  2d 215,  647 N. W. 2d 762 ( Br adl ey,  J. ,  concur r i ng) .   Her e,  i t  

i s  not  t he l egi s l at ur e but  r at her ,  i t  i s  t he maj or i t y opi ni on of  

t hi s cour t  t hat  f ur t her  compr omi ses t he const i t ut i onal i t y of  t he 

st at ut e.    

¶68 The maj or i t y det er mi nes t hat  t he commi t ment  or der s i n 

t hi s case ar e val i d based upon i t s concl usi on t hat  a c i r cui t  

cour t  i s  per mi t t ed t o " ent er  a commi t ment  or der  .  .  .  wel l  

bef or e t he sexual l y v i ol ent  per son [ i s]  r el eased f r om DOC 

[ Depar t ment  of  Cor r ect i ons]  i ncar cer at i on. "   Maj or i t y op. ,  ¶39.    

¶69 To r each t hi s concl usi on,  t he maj or i t y asser t s t hat  

t he l anguage of  t he commi t ment  st at ut e " does not  set  a t i me 

per i od f or  execut i on of  a commi t ment  or der , "  i d. ,  ¶28,  and does 

not  expl i c i t l y  s t at e " when [ a]  commi t ment  must  commence, "  i d. ,  

¶35.   Because t he l egi s l at ur e r emoved a pr ovi s i on of  t he st at ut e 

r equi r i ng t he St at e t o al l ege i n t he pet i t i on t hat  t he per son i s  

wi t hi n 90 days of  di schar ge or  r el ease f r om DOC cust ody,  i d. ,  

¶36,  t he maj or i t y concl udes t hat  t he l egi s l at ur e i nt ended t o 

per mi t  t he St at e t o f i l e a pet i t i on " at  any t i me af t er  t he 

per son has been convi ct ed of  a sexual l y v i ol ent  of f ense, "  i d. ,  

¶38.    
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¶70 Tagged on t o t he end of  t he opi ni on,  af t er  al r eady 

ar r i v i ng at  t he hol di ng i n t hi s case,  t he maj or i t y st at es:  " We 

wi l l  comment  br i ef l y on t he Pet i t i oner s '  [ const i t ut i onal ]  

ar gument s f or  t he sake of  c l ar i t y. "   I d. ,  ¶55.   I t  appear s t o 

concl ude t hat  t her e i s no const i t ut i onal  i nf i r mi t y her e because 

Chapt er  980,  i n i t s var i ous i t er at i ons,  has wi t hst ood 

const i t ut i onal  chal l enges i n t he past .   I d. ,  ¶60.     

¶71 Ul t i mat el y,  t he maj or i t y r eempl oys i t s st at ut or y 

anal ysi s i n l i eu of  any const i t ut i onal  anal ysi s.   I t  r el i es on 

t he f act  t hat  t he per son i s ment al l y i l l  and danger ous at  t he 

t i me t he commi t ment  or der  i s ent er ed i n an at t empt  t o sal vage 

i t s const i t ut i onal i t y——even i f  t he or der  i s not  act ual l y  

execut ed ( meani ng t he per son i s not  act ual l y commi t t ed t o DHS 

cust ody)  unt i l  year s or  even decades l at er .   I d. ,  ¶58.   

I I  

¶72 The maj or i t y ' s i nt er pr et at i on aut hor i zes an 

unconst i t ut i onal  r esul t .   I f  t he maj or i t y wer e cor r ect  t hat  t he 

st at ut e al l owed a commi t ment  or der  t o be ent er ed " at  any t i me 

af t er  t he per son has been convi ct ed of  a sexual l y v i ol ent  

of f ense, "  t hi s concl usi on woul d s i ngl ehandedl y under mi ne t he 

const i t ut i onal i t y of  Chapt er  980.   Just  l ast  year ,  we 

acknowl edged t hat  Chapt er  980 " r equi r ed t he St at e t o pr ove t he 

i ndi v i dual ' s ment al  di sor der  and danger ousness .  .  .  at  t he t i me 

of  commi t ment . "   St at e v.  West ,  2011 WI  83,  ¶95,  336 

Wi s.  2d 578,  800 N. W. 2d 929 ( emphasi s added) .   Thi s r equi r ement  

i s necessar y t o avoi d v i ol at i ons of  due pr ocess,  ex post  f act o,  

and doubl e j eopar dy.   
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¶73 Subst ant i ve due pr ocess r equi r es t hat  an i nvol unt ar y 

commi t ment  i s based on a per son' s cur r ent  ment al  i l l ness and 

danger ousness.   Foucha v.  Loui s i ana,  504 U. S.  71 ( 1992) ;  St at e 

v.  Post ,  197 Wi s.  2d 279,  294,  541 N. W. 2d 115 ( 1995) .   I n 

Foucha,  t he Uni t ed St at es Supr eme Cour t  expl ai ned t hat  a per son 

coul d be i nvol unt ar i l y  commi t t ed " as l ong as he i s bot h ment al l y 

i l l  and danger ous,  but  no l onger . "   504 U. S.  at  77.   I t  hel d:  

" [ K] eepi ng Foucha agai nst  hi s wi l l  i n a ment al  i nst i t ut i on i s 

i mpr oper  absent  a det er mi nat i on i n c i v i l  commi t ment  pr oceedi ngs 

of  cur r ent  ment al  i l l ness and danger ousness. "   I d.  at  78 

( emphasi s added) .  

¶74 Si mi l ar l y,  t o r esol ve a subst ant i ve due pr ocess 

chal l enge i n Post ,  we r el i ed on t he f act  t hat  " Chapt er  980 

aut hor i zes t he c i v i l  commi t ment  of  per sons,  pr ev i ousl y convi ct ed 

of  a sexual l y v i ol ent  of f ense,  who cur r ent l y suf f er  f r om a 

ment al  di sor der  t hat  pr edi sposes t hem t o r epeat  such act s. "   197 

Wi s.  2d at  294.   " [ T] he f ocal  poi nt  of  commi t ment  i s not  on past  

act s but  on cur r ent  di agnosi s of  a pr esent  di sor der , "  whi ch i s 

" concept ual i zed as a c l i ni cal l y s i gni f i cant  behavi or al  or  

psychol ogi cal  syndr ome or  pat t er n t hat  .  .  .  must  r ef l ect  a 

cur r ent  st at e of  di st r ess. "   I d.  at  307,  306.   ( emphasi s added) .    

¶75 Addi t i onal l y,  bot h t he Uni t ed St at es Supr eme Cour t  and 

t hi s cour t  have expl ai ned t hat  t he f ocus on t he per son' s cur r ent  

ment al  st at e may be necessar y t o pr ot ect  an i nvol unt ar y 

commi t ment  st at ut e f r om vi ol at i ng t he const i t ut i onal  pr ohi bi t i on 

agai nst  ex post  f act o l aws.   I n Kansas v.  Hendr i cks,  t he Cour t  

hel d t hat  a commi t ment  scheme si mi l ar  t o Chapt er  980 does not  
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r ai se ex post  f act o concer ns because i t  " per mi t s i nvol unt ar y 

conf i nement  based upon a det er mi nat i on t hat  t he per son cur r ent l y  

bot h suf f er s f r om a ' ment al  abnor mal i t y '  or  ' per sonal i t y  

di sor der '  and i s l i kel y t o pose a f ut ur e danger  t o t he publ i c. "  

521 U. S.  346,  371 ( 1997)  ( emphasi s i n or i gi nal ) .    

¶76 Li kewi se,  i n St at e v.  Car pent er ,  197 Wi s.  2d 252,  274,  

541 N. W. 2d 105 ( 1995) ,  t hi s cour t  expl ai ned t hat  Chapt er  980 

sur vi ved an ex post  f act o chal l enge because " [ t ] he l egi s l at i ve 

ai m i s not  puni shment  but  r egul at i on of  a pr esent  s i t uat i on. "    

The Car pent er  cour t ' s  det er mi nat i on r el i ed on Chapt er  980' s 

f ocus on " t he of f ender ' s cur r ent  ment al  condi t i on and t he 

pr esent  danger  t o t he publ i c,  not  puni shment . "   I d.    

¶77 For  s i mi l ar  r easons,  bot h t he Hendr i cks Cour t  and t he 

Car pent er  cour t  have expl ai ned t hat  t he f ocus on a per son' s 

ment al  st at e pr ot ect s an i nvol unt ar y commi t ment  st at ut e f r om 

vi ol at i ng t he const i t ut i onal  pr ohi bi t i on agai nst  doubl e 

j eopar dy.   See Hendr i cks,  521 U. S.  at  363 ( " [ T] he conf i nement ' s 

dur at i on i s .  .  .  l i nked t o t he st at ed pur poses of  t he 

commi t ment ,  namel y,  t o hol d t he per son unt i l  hi s ment al  

abnor mal i t y no l onger  causes hi m t o be a t hr eat  t o ot her s. " ) ;  

Car pent er ,  197 Wi s.  2d at  268 ( " [ T] he per son i s ent i t l ed t o 

di schar ge as soon as hi s or  her  danger ousness or  ment al  di sor der  

abat es. " ) .   The cr ux of  t hi s anal ysi s i s t hat  an i nvol unt ar y 

commi t ment  does not  const i t ut e a second puni shment  f or  a past  

of f ense because i t  i s  based on t he cur r ent  condi t i on of  t he 

commi t t ed per son.      
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¶78 The t eachi ngs of  t hese cases ar e c l ear .   To avoi d 

mul t i pl e const i t ut i onal  i nf i r mi t i es,  t her e must  be a f i ndi ng 

t hat  t he per son suf f er s f r om a ment al  di sor der  and t hat  he i s 

danger ous at  t he t i me he i s commi t t ed.   These det er mi nat i ons 

cannot  be made mont hs or  year s i n advance of  t he execut i on of  a 

commi t ment .     

¶79 The maj or i t y appear s t o i nt er pr et  t he st at ut or y t ext  

i n a manner  t hat  pur posef ul l y over l ooks t hi s bedr ock pr i nci pl e.   

I t  concl udes t hat  an i nvol unt ar y commi t ment  or der  can be ent er ed 

" at  any t i me af t er  t he per son has been convi ct ed of  a sexual l y  

v i ol ent  of f ense"  and t hen " execut ed"  at  a l at er  dat e.   Maj or i t y 

op. ,  ¶¶38,  45.    

I I I  

¶80 I n addi t i on t o bei ng cont r ar y t o const i t ut i onal  

pr i nci pl es,  t he maj or i t y ' s i nt er pr et at i on i s di f f i cul t  t o squar e 

wi t h t he l anguage and expr essed l egi s l at i ve i nt ent  under l y i ng 

Chapt er  980.   I n concl udi ng t hat  a c i r cui t  cour t  i s  per mi t t ed t o 

ent er  a commi t ment  or der  " wel l  bef or e t he sexual l y v i ol ent  

per son [ i s]  r el eased f r om DOC i ncar cer at i on, "  t he maj or i t y 

r el i es on t wo pr emi ses:  ( A)  t he f act  t hat  t he st at ut e does not  

expl i c i t l y  pr ovi de when a commi t ment  must  be execut ed;  and ( B)  

t he i nf er ences i t  der i ves f r om 2005 amendment s t o Chapt er  980.   

When car ef ul l y exami ned,  bot h f al l  apar t .  

¶81 The f i r st  pr emi se f al l s apar t  because t he maj or i t y 

i nt er pr et s t he st at ut or y pr ovi s i ons i n i sol at i on whi l e i gnor i ng 

t he cont ext  set  f or t h i n sur r oundi ng pr ovi s i ons.   Thi s appr oach 

vi ol at es a basi c canon of  st at ut or y const r uct i on.   St at e ex.  r el  
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Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶46,  271 

Wi s.  2d 633,  681 N. W. 2d 110 ( " Cont ext  i s  i mpor t ant  t o 

meani ng.  .  .  .  Ther ef or e,  st at ut or y l anguage i s i nt er pr et ed i n 

t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  

a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es .  .  .  . " ) .    

¶82 The second pr emi se f al l s apar t  because t he maj or i t y 

makes i nf er ences about  l egi s l at i ve i nt ent  wi t hout  even exami ni ng 

t he l egi s l at i ve hi st or y. 1  Had t he maj or i t y chosen t o exami ne,  

r at her  t han t o guess and i nf er ,  i t  woul d have di scover ed t hat  

t he r el evant  2005 amendment s t o Chapt er  980 wer e meant  t o 

c l ar i f y and codi f y St at e v.  Kei t h,  216 Wi s.  2d 61,  573 

N. W. 2d 888 ( Ct .  App.  1997) ——not  t o per mi t  a commi t ment  or der  t o 

be ent er ed " at  any t i me. "    

A 

¶83 Cont r ar y t o t he maj or i t y ' s asser t i ons,  t he l anguage of  

Chapt er  980,  when exami ned i n cont ext ,  cont empl at es t hat  a 

per son wi l l  not  r emai n i n DOC cust ody once a pet i t i on f or  

i nvol unt ar y commi t ment  has been f i l ed.   I nst ead,  t he per son wi l l  

be t r ansf er r ed t o t he cust ody of  t he DHS.   An exami nat i on of  

                                                 
1 The maj or i t y t akes i ssue wi t h my consul t at i on of  

l egi s l at i ve hi st or y.   I t  asser t s t hat  my anal ysi s " i s 
r epr esent at i ve of  t he pr eci se evi l  t hat  Kal al  was desi gned t o 
combat . "   Maj or i t y op. ,  ¶28 n. 11.   I n Kal al ,  however ,  t he cour t  
r ecogni zed t hat  " [ e] xt r i nsi c evi dence of  l egi s l at i ve i nt ent  may 
become r el evant  t o st at ut or y i nt er pr et at i on i n some 
ci r cumst ances, "  and t hat  one of  t hose ci r cumst ances i s when 
st at ut or y l anguage i s ambi guous.   271 Wi s.  2d 633,  ¶¶44,  50- 51.   
Anot her  c i r cumst ance may be t o avoi d an unconst i t ut i onal  
i nt er pr et at i on.   See i d. ,  ¶63 n. 11 ( Abr ahamson,  C. J. ,  
concur r i ng) .   Bot h c i r cumst ances ar e pr esent  her e.        
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t hr ee separ at e pr ovi s i ons of  Chapt er  980 pr ovi des t hi s necessar y 

cont ext .    

¶84 Fi r st ,  t he St at e' s deci s i on t o f i l e a pet i t i on i s 

gener al l y t r i gger ed when t he DOC sends not i ce t hat  a per son i s 

wi t hi n 90 days of  r el ease or  di schar ge.   Wi sconsi n St at .  

§ 980. 015( 2)  pr ovi des:   

I f  an agency wi t h j ur i sdi ct i on has cont r ol  or  cust ody 
over  a per son who may meet  t he cr i t er i a f or  commi t ment  
as a sexual l y v i ol ent  per son,  t he agency wi t h 
j ur i sdi ct i on shal l  i nf or m each appr opr i at e di st r i ct  
at t or ney and t he depar t ment  of  j ust i ce r egar di ng t he 
per son as soon as possi bl e begi nni ng 90 days pr i or  t o 
t he appl i cabl e dat e of  .  .  .  t he ant i c i pat ed di schar ge 
or  r el ease .  .  .  f r om a sent ence of  i mpr i sonment  or  
t er m of  conf i nement  i n pr i son t hat  was i mposed f or  a 
convi ct i on f or  a sexual l y v i ol ent  of f ense,  f r om a 
cont i nuous t er m of  i ncar cer at i on,  any par t  of  whi ch 
was i mposed f or  a sexual l y v i ol ent  of f ense .  .  .  .   

( Emphasi s added. )  

¶85 Second,  t he pl ai n l anguage of  Wi s.  St at .  

§ 980. 04 st at es t hat  upon t he f i l i ng of  a pet i t i on,  an 

i ncar cer at ed per son wi l l  not  be subj ect ed t o cont i nued 

i ncar cer at i on.   I nst ead,  t he st at ut e pr ovi des t hat  upon t he 

f i l i ng of  a pet i t i on,  " [ i ] f  t he per son i s ser vi ng a sent ence of  

i mpr i sonment ,  .  .  .  t he cour t  shal l  or der  t hat  t he per son be 

t r ansf er r ed t o a det ent i on f aci l i t y  appr oved by"  t he DHS.   Wi s.  

St at .  § 980. 04( 1) .   

¶86 Thi r d,  once a commi t ment  t r i al  has been hel d and t he 

per son has been det er mi ned t o be sexual l y v i ol ent ,  " t he cour t  

shal l  or der  t he per son t o be commi t t ed t o t he cust ody of  t he 

[ DHS]  f or  cont r ol ,  car e and t r eat ment  unt i l  such t i me as t he 

per son i s no l onger  a sexual l y v i ol ent  per son. "   Wi s.  St at .  
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§ 980. 06.   The cour t ' s  or der  " shal l  speci f y t hat  t he per son be 

pl aced i n i nst i t ut i onal  car e. "   I d.     

¶87 The t er m " shal l "  i s  pr esumed t o be mandat or y when i t  

appear s i n a st at ut e.   St at e v.  Kywanda F. ,  200 Wi s.  2d 26,  33,  

546 N. W. 2d 440 ( 1996) .   Never t hel ess,  t he maj or i t y appear s t o 

concl ude t hat  t hi s st at ut or y mandat e i s ambi guous.   Al t hough t he 

st at ut e pr ovi des t hat  t he cour t  shal l  or der  t he per son be 

commi t t ed t o t he cust ody of  t he DHS,  t he maj or i t y sei zes on t he 

f act  t hat  t he l anguage of  t he st at ut e " does not  set  a t i me 

per i od f or  execut i on of  a commi t ment  or der , "  maj or i t y op. ,  ¶28,  

and does not  expl i c i t l y  st at e " when [ a]  commi t ment  must  

commence, "  i d. ,  ¶35.     

¶88 I t  i s  t r ue t hat  Wi s.  St at .  § 980. 06 does not  

expl i c i t l y  say t hat  t he cour t  shal l  or der  t he per son t o be 

" i mmedi at el y"  commi t t ed t o t he cust ody of  t he DHS.   I t  i s  al so 

t r ue t hat  t he st at ut e does not  say t hat  t he cour t  shal l  or der  

t he per son t o be commi t t ed t o t he cust ody of  t he DHS wi t hi n a 

cer t ai n number  of  days of  t he ent r y of  a commi t ment  or der .      

¶89 Never t hel ess,  t he l anguage of  t he st at ut e i s  t o be 

r ead i n cont ext ——i n l i ght  of  t he sur r oundi ng sect i ons of  Chapt er  

980,  set  f or t h above.   I t  al so must  be r ead i n l i ght  of  cour t  
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deci s i ons about  t he const i t ut i onal i t y of  i nvol unt ar y commi t ment s 

gener al l y and Chapt er  980 i n par t i cul ar . 2   

¶90 When r ead i n t hi s l i ght ,  any ambi gui t y about  when a 

commi t ment  must  commence f ades away.   A commi t ment  must  commence 

once t he per son has been commi t t ed as a sexual l y v i ol ent  per son.   

To al l ow a commi t ment  t o act  as a det ai ner  t o be execut ed at  

some l at er  dat e compr omi ses t he bedr ock pr i nci pl e of  a Chapt er  

980 commi t ment ——t hat  i t  i s  based on t he cur r ent  condi t i on of  t he 

per son who i s commi t t ed.  

B 

¶91 To bol st er  i t s unconst i t ut i onal  concl usi on t hat  t he 

St at e may f i l e a pet i t i on f or  commi t ment  " at  any t i me af t er  t he 

per son has been convi ct ed of  a sexual l y v i ol ent  of f ense, "  t he 

maj or i t y compar es t he pr evi ous ver si on of  t he st at ut e wi t h t he 

ver si on t hat  ex i st s t oday.   I t  dr aws i nf er ences about  t he 

l egi s l at ur e' s i nt ent  by i sol at i ng t wo di scr et e amendment s 

usher ed i n by 2005 Wi s.  Act  434 wi t hout  exami ni ng i t s 

accompanyi ng l egi s l at i ve hi st or y.    

¶92 The maj or i t y poi nt s t o f or mer  Wi s.  St at .  

§ 980. 02( 2) ( ag)  ( 2003- 04) ,  whi ch pr ovi ded t hat  a pet i t i on f or  

commi t ment  must  al l ege t hat  " [ t ] he per son i s wi t hi n 90 days of  

di schar ge or  r el ease .  .  .  f r om a sent ence t hat  was i mposed f or  

                                                 
2 As set  f or t h above,  t he const i t ut i on r equi r es t hat  t he 

St at e must  car r y  i t s bur den of  pr ovi ng t hat  t he per son i s bot h 
ment al l y i l l  and danger ous.   Foucha v.  Loui s i ana,  504 U. S.  71,  
80 ( 1992) .   Thi s  const i t ut i onal  r equi r ement  i s codi f i ed i n Wi s.  
St at .  § 980. 01( 7) ,  whi ch def i nes a " sexual l y v i ol ent  per son, "  i n 
par t ,  as a per son " who i s danger ous because he or  she suf f er s 
f r om a ment al  di sor der  t hat  makes i t  l i kel y t hat  t he per son wi l l  
engage i n one or  mor e act s of  sexual  v i ol ence. "  
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a convi ct i on f or  a sexual l y v i ol ent  of f ense. "   When t he st at ut e 

was amended i n 2005,  t he l egi s l at ur e r epeal ed t hat  subsect i on 

and cr eat ed subsect i on 980. 02( 1m) ,  whi ch r eads:  " A pet i t i on 

f i l ed under  t hi s sect i on shal l  be f i l ed bef or e t he per son i s 

r el eased or  di schar ged. "   2005 Wi s.  Act  434,  §§ 82,  83.   

¶93 The phr ase " [ b] ef or e t he per son i s r el eased or  

di schar ged"  coul d be i nt er pr et ed di f f er ent l y by r easonabl y wel l -

i nf or med per sons.   I t  coul d be i nt er pr et ed t o mean at  any t i me 

bef or e t he per son i s r el eased or  di schar ged,  as t he maj or i t y 

asser t s.   Or ,  when r ead i n cont ext  wi t h t he sur r oundi ng 

st at ut es,  i t  coul d be i nt er pr et ed t o mean shor t l y bef or e t he 

per son i s r el eased or  di schar ged.   See i nf r a. ,  ¶83.           

¶94 The maj or i t y does not  acknowl edge t hi s ambi gui t y,  and 

i t  sees no need t o exami ne t he r el evant  l egi s l at i ve hi st or y.   

I nst ead,  i t  l eaps t o t he concl usi on t hat  t he l egi s l at ur e pl ai nl y 

i nt ended t o " ext end[ ]  t he possi bl e t i me f or  t he f i l i ng of  ch.  

980 commi t ment  pet i t i ons"  so t hat  " a c i r cui t  cour t  coul d ent er  a 

commi t ment  or der  under  § 980. 06 wel l  bef or e t he sexual l y v i ol ent  

per son was r el eased f r om DOC i ncar cer at i on. "   Maj or i t y op. ,  

¶¶38,  39.     

¶95 The maj or i t y ' s concl usi on woul d r epr esent  a dr amat i c 

depar t ur e f r om t he pr i or  ver si on of  t he st at ut e,  i n whi ch t he 

pet i t i on coul d not  be f i l ed unt i l  t he per son was wi t hi n 90 days 

of  r el ease.   I t  woul d al so be a dr amat i c depar t ur e f r om how 

Chapt er  980 had pr evi ousl y been descr i bed i n deci s i ons of  

Wi sconsi n cour t s.   See,  e. g. ,  Kei t h,  216 Wi s.  2d 61.   When I  
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r evi ew t he r el evant  l egi s l at i ve hi st or y,  I  see no i ndi cat i on 

t hat  t he 2005 amendment s i nt ended t o usher  i n such a change.    

¶96 I f  t he bi l l  was i nt ended t o change Chapt er  980 as 

dr amat i cal l y as t he maj or i t y asser t s,  t hi s s i gni f i cant  change 

sur el y woul d have been hi ghl i ght ed i n t he por t i ons of  t he 

l egi s l at i ve hi st or y t hat  descr i bed t he bi l l .   I t  i s  not .    

¶97 I f  t he maj or i t y ' s i nt er pr et at i on i s cor r ect ,  t hen t he 

si gni f i cant  change usher ed f or t h by t he 2005 amendment  ent i r el y 

evaded t he at t ent i on of  t he Legi s l at i ve Counci l  st af f  member s 

who wer e i n char ge of  dr af t i ng t he bi l l  and t he Joi nt  

Legi s l at i ve Counci l  t hat  r ecommended t he measur es t o t he 

l egi s l at ur e.   None of  t he numer ous document s dr af t ed by t he 

Legi s l at i ve Counci l  or  t he Joi nt  Legi s l at i ve Counci l  t o expl ai n 

t he " key pr ovi s i ons"  of  t he bi l l  ment i ons t hat  i t  changes t he 

l aw t o al l ow a per son t o be commi t t ed " at  any t i me af t er  t he 

per son has been convi ct ed of  a sexual l y v i ol ent  of f ense. " 3  See,  

                                                 
3 The por t i on of  t he Joi nt  Legi s l at i ve Counci l ' s  Repor t  t o 

t he Legi s l at ur e whi ch di scusses t he amendment s t o Wi s.  St at .  
§ 980. 02,  t he sect i on of  Chapt er  980 whi ch addr esses commi t ment  
pet i t i ons,  pr ovi des:   

Commencement of Commitment Proceedings 

Under  current law,  i f  an agency wi t h j ur i sdi ct i on 
( i . e. ,  t he agency wi t h t he aut hor i t y or  dut y t o 
r el ease or  di schar ge t he per son)  has cont r ol  or  
cust ody over  a per son who may meet  t he cr i t er i a f or  
commi t ment  as an SVP,  t he agency must  i nf or m each 
appr opr i at e di st r i ct  at t or ney ( DA)  and DOJ r egar di ng 
t he per son as soon as possi bl e begi nni ng t hr ee mont hs 
pr i or  t o t he appl i cabl e dat e of  t he f ol l owi ng:  ( 1)  t he 
ant i c i pat ed di schar ge f r om a sent ence,  ant i c i pat ed 
r el ease on par ol e or  ext ended super vi s i on,  or  
ant i c i pat ed r el ease f r om i mpr i sonment  of  a per son who 
has been convi ct ed of  an SVO;  ( 2)  t he ant i c i pat ed 
r el ease f r om a secur e j uveni l e f aci l i t y  of  a per son 
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e. g. ,  Wi sconsi n Legi s l at i ve Counci l  Repor t  t o t he Legi s l at ur e,  

Speci al  Commi t t ee on Sexual l y Vi ol ent  Per sons Commi t ment  ( Sept .  

9,  2005) ,  avai l abl e at  

ht t p: / / l egi s. wi sconsi n. gov/ l c/ commi t t ees/ st udy/ 2004/ SVPC/ f i l es/ R

L_05_08_svpc. pdf ;  Memor andum f r om Ronal d Skl ansky,  Seni or  St af f  

At t or ney at  t he Wi sconsi n Legi s l at i ve Counci l ,  t o Member s of  t he 

                                                                                                                                                             
adj udi cat ed del i nquent  on t he basi s of  an SVO;  or  ( 3)  
t he t er mi nat i on or  di schar ge of  a per son who has been 
f ound not  gui l t y of  an SVO by r eason of  ment al  di sease 
or  def ect .    

Under  t he bill,  f or  per sons under  a sent ence,  t he 
agency must  i nf or m t he DA and DOJ r egar di ng t he per son 
as soon as possi bl e begi nni ng 90 days bef or e t he dat e 
of  t he ant i c i pat ed di schar ge or  r el ease on par ol e or  
ext ended super vi s i on,  or  ot her wi se,  f r om a sent ence of  
i mpr i sonment  or  t er m of  conf i nement  i n per son t hat  was 
i mposed f or  a convi ct i on f or  an SVO,  f r om a cont i nuous 
t er m of  i ncar cer at i on,  any par t  of  whi ch was i mposed 
f or  an SVO,  or  f r om a pr i son pl acement  under  t he 
i nt ensi ve sanct i ons pr ogr am,  any par t  of  whi ch was 
i mposed f or  an SVO.  .  .  .  The DA and DOJ must  al so be 
not i f i ed of  t he ant i c i pat ed r el ease on par ol e or  
di schar ge of  a per son commi t t ed under  ch.  975,  St at s.  
( t he sex cr i mes chapt er  i n ef f ect  pr i or  t o t he 
cr eat i on of  ch.  980) ,  f or  an SVO.  

Filing a Commitment Petition  

Under  current law,  DOJ may f i l e a pet i t i on t o commi t  a 
per son as an SVP at  t he r equest  of  t he agency wi t h t he 
aut hor i t y or  dut y t o r el ease or  di schar ge t he per son.   
I f  DOJ does not  f i l e a pet i t i on,  t he DA f or  t he count y 
i n whi ch t he per son was convi ct ed,  adj udi cat ed 
del i nquent ,  or  f ound not  gui l t y by r eason of  i nsani t y 
or  ment al  di sease,  def ect ,  or  i l l ness,  or  t he count y 
i n whi ch t he per son wi l l  r esi de,  may f i l e t he 
pet i t i on.   The bill speci f i es t hat  t he DA of  t he 
count y i n whi ch t he per son i s i n cust ody may al so f i l e 
t he pet i t i on;  a j uveni l e cour t  does not  have 
j ur i sdi ct i on over  a pet i t i on i nvol v i ng a chi l d;  and 
f i l i ng f ees ar e el i mi nat ed.    
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Speci al  Commi t t ee on Sexual l y Vi ol ent  Per son Commi t ment s ( Sept .  

13,  2004) ,  avai l abl e at  

ht t p: / / l egi s. wi sconsi n. gov/ l c/ commi t t ees/ st udy/ 2004/ SVPC/ i ndex. h

t m.   

¶98 The r eason f or  r emovi ng Wi s.  St at .  § 980. 02( 2) ( ag)  

( 2003- 04)  and cr eat i ng sub.  ( 1m)  i s r eveal ed by exami ni ng t hi s 

l egi s l at i ve hi st or y.   Bot h changes wer e par t  of  a l ar ger  package 

of  amendment s t hat  wer e enact ed t o r emove t he ambi gui t y i n 

f or mer  Wi s.  St at .  § 980. 02( 2) ( ag)  t hat  had been i dent i f i ed by 

t he cour t  of  appeal s i n St at e v.  Kei t h,  216 Wi s.  2d 61.    

¶99 I n Kei t h,  t he def endant  ser ved consecut i ve sent ences 

f or  f i r st - degr ee sexual  assaul t ,  second- degr ee sexual  assaul t ,  

and f our t h- degr ee sexual  assaul t .   On t he day bef or e he was 

schedul ed t o be r el eased,  t he St at e f i l ed a Chapt er  980 pet i t i on 

f or  hi s commi t ment  as a sexual l y v i ol ent  per son.    

¶100 Kei t h asser t ed t hat  t he cour t  l acked j ur i sdi ct i on t o 

commi t  hi m.   I n suppor t  of  t hi s ar gument ,  he r el i ed on Wi s.  

St at .  § 980. 02( 2) ( ag) ,  whi ch pr ovi ded t hat  a pet i t i on must  

al l ege t hat  t he per son was " wi t hi n 90 days of  di schar ge or  

r el ease .  .  .  f r om a sent ence t hat  was i mposed f or  a convi ct i on 

f or  a sexual l y v i ol ent  of f ense. "   Because Kei t h was ser vi ng onl y 

a sent ence f or  f our t h- degr ee sexual  assaul t  at  t he t i me of  hi s 

r el ease,  and because t hat  of f ense does not  qual i f y as a sexual l y 

v i ol ent  of f ense,  Kei t h ar gued t hat  t he pet i t i on must  be 

di smi ssed.  

¶101 The cour t  of  appeal s di sagr eed.   I t  concl uded t hat  t he 

l anguage of  sub.  ( 2) ( ag)  was ambi guous because i t  f ai l ed t o 
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addr ess how consecut i ve sent ences shoul d be t r eat ed.   I d.  at  70.   

Ul t i mat el y,  i t  concl uded t hat  t he pet i t i on was t i mel y because 

Kei t h' s t hr ee consecut i ve sent ences shoul d be t r eat ed as one 

cont i nuous sent ence f or  pur poses of  det er mi ni ng whet her  t he 

pet i t i on had been t i mel y f i l ed under  sub.  ( 2) ( ag) .   I t  st at ed:  

" [ T] her e i s absol ut el y no i ndi cat i on t hat  t he l egi s l at ur e 

i nt ended t o pr edi cat e ch.  980 pr oceedi ngs on whet her  a sexual l y 

v i ol ent  of f ense was t he l ast  sent ence or der ed i n a st r i ng of  

consecut i ve sent ences. "   I d.  at  72.  

¶102 The l egi s l at i ve hi st or y i ndi cat es t hat  t he 

l egi s l at ur e' s i nt ent  i n r emovi ng sub.  ( 2) ( ag)  was t o r emove t he 

ambi gui t y i dent i f i ed i n Kei t h——not  t o per mi t  a pet i t i on t o be 

f i l ed " wel l  bef or e t he sexual l y v i ol ent  per son [ i s]  r el eased 

f r om DOC i ncar cer at i on. "   At  t he same t i me t he l egi s l at ur e 

r emoved sub.  ( 2) ( ag) ,  i t  amended t he not i ce st at ut e,  Wi s.  St at .  

§ 980. 015( 2) ( a) ,  t o codi f y t he pr eci se l anguage f r om Kei t h and 

ensur e t hat  not i ce woul d be sent  wi t hi n 90 days of  di schar ge or  

r el ease " f r om a cont i nuous t er m of  i ncar cer at i on,  any par t  of  

whi ch was i mposed f or  a sexual l y v i ol ent  of f ense. "   See 2005 

Wi s.  Act  434,  § 75;  Kei t h,  216 Wi s.  2d at  71.    

¶103 That  t he l egi s l at ur e r emoved sub.  ( 2) ( ag)  f or  t he 

pur pose of  omi t t i ng t he ambi gui t y i dent i f i ed i n Kei t h i s  

suppor t ed by t he document s pr oduced by t he Legi s l at i ve Counci l  

and by t he t est i mony consi der ed by t he Speci al  Commi t t ee on 

Sexual l y Vi ol ent  Per sons Commi t ment .   As a memo wr i t t en by t he 

Legi s l at i ve Li ai son t o t he Publ i c Def ender ' s Of f i ce expl ai ns,  

t he amendment  t o t he pr ocedur e f or  commenci ng a pet i t i on 
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" codi f i es St at e v.  Kei t h and cl ar i f i es t he l aw. "   Memor andum by 

Kr i st a Gi nger ,  Wi sconsi n St at e Publ i c Def ender  Legi s l at i ve 

Li ai son,  t o Member s of  t he Speci al  Commi t t ee on Sexual l y Vi ol ent  

Per son Commi t ment s at  2 ( Jan.  31,  2005) .     

I V 

¶104 As descr i bed above,  t he maj or i t y ' s concl usi on i s not  

mot i vat ed by const i t ut i onal  r equi r ement s,  t he l anguage of  t he 

st at ut e,  or  t he r el evant  l egi s l at i ve hi st or y.   Rat her ,  t he 

maj or i t y ' s concl usi on appear s t o be mot i vat ed by a pol i cy 

concer n.    

¶105 I nst ead of  const i t ut i onal  anal ysi s,  i t  subst i t ut es 

emot i onal  appeal .   The maj or i t y  posi t s t hat  i t s  i nt er pr et at i on 

i s necessar y t o pr event  sexual l y danger ous per sons f r om evadi ng 

commi t ment  and bei ng r el eased i nt o t he communi t y.   I t  asser t s 

t hat  " r el ease f r om cust ody of  an i ndi v i dual  s t i l l  consi der ed 

danger ous"  i s i ncompat i bl e wi t h t he goal  of  pr ot ect i ng t he 

publ i c,  maj or i t y op. ,  ¶31,  and t hat  i t s concl usi on i s necessar y 

t o " al l ow[ ]  t he St at e t o r et ai n cont r ol  of  sexual l y v i ol ent  

per sons r at her  t han r el easi ng t hem as a r esul t  of  t hei r  own bad 

behavi or , "  i d. ,  ¶49.   

¶106 No one want s sexual l y v i ol ent  peopl e who ar e danger ous 

t o be r el eased i nt o t he st r eet s.   Li kewi se,  no one want s 

sexual l y v i ol ent  peopl e t o avoi d bei ng hel d account abl e f or  

t hei r  bad behavi or .   Yet ,  no one shoul d al l ow t hi s cour t  t o 

i gnor e i t s obl i gat i on t o exami ne and appl y t he const i t ut i onal  

r equi r ement s.   The maj or i t y ' s f ai l ur e t o do so her e compr omi ses 

t he const i t ut i onal i t y of  Chapt er  980.    
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¶107 Accor di ngl y,  I  r espect f ul l y di ssent .   

¶108 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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