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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed opi ni on of  t he cour t  of  appeal s. 1  The cour t  of  appeal s 

r ever sed t he j udgment  of  convi ct i on of  Shar on A.  Sel l hausen,  t he 

def endant ,  and t he or der  denyi ng post - convi ct i on r el i ef  of  t he 

c i r cui t  cour t  f or  Sheboygan Count y,  L.  Edwar d St engel ,  Judge.  

¶2 The di sposi t i ve i ssue bef or e t hi s cour t  i s  whet her  t he 

def endant  i s ent i t l ed t o a new t r i al  even t hough she used a 

                                                 
1 St at e v.  Sel l hausen,  2010 WI  App 175,  330 Wi s.  2d 778,  794 

N. W. 2d 793.  
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per empt or y chal l enge t o r emove t he j udge' s daught er - i n- l aw f r om 

t he j ur y.    

¶3 The ci r cui t  cour t  deni ed t he def endant ' s mot i on f or  a 

new t r i al ,  not i ng t hat  nei t her  par t y moved t o st r i ke t he 

daught er - i n- l aw f or  cause and nei t her  t he St at e nor  t he 

def endant  suggest ed t hat  t he daught er - i n- l aw was not  a sui t abl e 

j ur or .   The ci r cui t  cour t  concl uded t hat  i t  di d not  bel i eve i t  

" woul d have been wi t hi n i t s appr opr i at e di scr et i on j ust  t o 

aut omat i cal l y excl ude a j ur or  t hat  had ot her wi se been l egal l y 

sel ect ed. "    

¶4 The cour t  of  appeal s r ever sed t he j udgment  of  

convi ct i on of  t he c i r cui t  cour t  and t he or der  denyi ng post -

convi ct i on r el i ef .    

¶5 " [ I ] nt er st i t i al l y  appl y i ng t he under l y i ng r at i onal e of  

[ St at e v.  Tody,  2009 WI  31,  316 Wi s.  2d 689,  764 N. W. 2d 737] , " 2  

t he cour t  of  appeal s hel d t hat  " pr esi di ng j udges must  sua spont e 

r emove t hei r  i mmedi at e f ami l y member s f r om t he panel  of  

pot ent i al  j ur or s. " 3   

¶6 Di st i ngui shi ng St at e v.  Li ndel l ,  2001 WI  108,  245 

Wi s.  2d 689,  629 N. W. 2d 223,  t he cour t  of  appeal s f ur t her  hel d 

t hat  " t he Li ndel l  hol di ng i s not  appl i cabl e t o t hi s case or  

ot her s l i ke i t  because [ t he def endant ' s]  use of  a per empt or y 

                                                 
2 Sel l hausen,  330 Wi s.  2d 778,  ¶23.   The deci s i on i n St at e 

v.  Tody,  2009 WI  31,  316 Wi s.  2d 689,  764 N. W. 2d 737,  was 
r el eased appr oxi mat el y t hr ee weeks bef or e t he def endant ' s t r i al ;  
nei t her  t he c i r cui t  cour t  nor  t he par t i es wer e awar e of  t he Tody  
deci s i on dur i ng t he t r i al  i n t he pr esent  case.  

3 Sel l hausen,  330 Wi s.  2d 778,  ¶14.  
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chal l enge di d not  adequat el y cor r ect  a t r i al  cour t  er r or . " 4  The 

cour t  of  appeal s concl uded t hat  " a br i ght - l i ne r ul e [ t hat  a 

c i r cui t  cour t  must  r emove an i mmedi at e f ami l y member  sua spont e]  

i s  f ar  mor e ef f i c i ent  t han a case- by- case anal ysi s of  whet her  

t he pr esence of  a pr ospect i ve j ur or  on t he voi r  di r e panel  mi ght  

have af f ect ed t he out come of  a t r i al . " 5      

¶7 We concl ude t hat  t he pr esent  case i s gover ned by St at e 

v.  Li ndel l . 6  We concl ude t hat  because t he def endant  exer ci sed a 

per empt or y st r i ke t o r emove t he ci r cui t  cour t  j udge' s daught er -

i n- l aw f r om t he j ur y,  and because t he def endant  does not  c l ai m 

t he j ur y was unf ai r  or  par t i al ,  a new t r i al  i s  not  r equi r ed 

under  t he c i r cumst ances of  t he pr esent  case. 7  The def endant  has 

                                                 
4 I d. ,  ¶21.  

5 I d. ,  ¶23.  

6 I n St at e v.  Li ndel l ,  2001 WI  108,  238 Wi s.  2d 422,  617 
N. W. 2d 500,  t he cour t  over r ul ed St at e v.  Ramos,  211 Wi s.  2d 12,  
564 N. W. 2d 328 ( 1997) .   The Li ndel l  cour t  hel d t hat  when a 
per empt or y chal l enge i s used t o st r i ke a j ur or ,  r ever sal  of  a 
convi ct i on and a new t r i al  ar e not  r equi r ed i n l i ght  of  t he 
Wi sconsi n l aw on per empt or y chal l enges and har ml ess er r or ,  
Uni t ed St at es v.  Mar t i nez- Sal azar ,  598 U. S.  304 ( 2000) ,  t he 
syst emi c pr obl ems r esul t i ng f r om t he Ramos dec i s i on,  and t he 
si gni f i cant  st eps t he cour t  has t aken t o addr ess t he i ssue of  
j ur or  bi as.   See Li ndel l ,  245 Wi s.  2d 689,  ¶53.   

7 The cour t  unani mousl y agr ees t hat  Li ndel l  gover ns t he 
pr esent  case and a new t r i al  i s  not  war r ant ed.    

Just i ce Zi egl er ' s concur r ence i s t he maj or i t y opi ni on on 
t he i ssue addr essed i n Tody,  namel y,  whet her  a c i r cui t  cour t  has 
i nher ent  aut hor i t y t o st r i ke hi s  or  her  i mmedi at e f ami l y member  
f r om t he panel  of  pot ent i al  j ur or s.   Thus,  Just i ce Zi egl er ' s 
concur r ence i n Tody and Just i ce Zi egl er ' s concur r ence i n t he 
pr esent  case now r epr esent  t he opi ni on of  t he maj or i t y of  t hi s 
cour t .    
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not  shown t hat  t he pr esence of  t he chal l enged j ur or  i n t he pool  

of  pot ent i al  j ur or s af f ect ed t he def endant ' s subst ant i al  r i ght s.   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s  

or der i ng a new t r i al .    

¶8 Because t he def endant  asser t s t hat  t he j udgment  of  

convi ct i on shoul d be r ever sed on t he addi t i onal  gr ound of  

i nef f ect i ve assi st ance of  t r i al  counsel ,  we r emand t he cause t o 

t he cour t  of  appeal s t o deci de t hi s i ssue. 8   

I  

¶9 The f act s r el at i ng t o t he i ssue bef or e t hi s cour t  ar e 

not  i n di sput e.   The j ur y,  whi ch di d not  i ncl ude t he pr esi di ng 

ci r cui t  cour t  j udge' s daught er - i n- l aw as a member ,  convi ct ed t he 

def endant  of  bat t er y t o a l aw enf or cement  of f i cer  and di sor der l y 

conduct .    

¶10 The ci r cui t  cour t  j udge' s daught er - i n- l aw was,  

however ,  i n t he pool  of  pot ent i al  j ur or s.   Dur i ng voi r  di r e,  t he 

c i r cui t  cour t  j udge and hi s daught er - i n- l aw had t he f ol l owi ng 

exchange:  

THE COURT:   Al l  r i ght .   Ni kki ,  you' r e my daught er - i n-
l aw.   Al l  r i ght .   I ' ve t ol d t he at t or neys t hat  you and 
I  have had no di scussi ons about  t he case,  cor r ect ? 

JUROR STENGEL:   Cor r ect .  

                                                 
8 The ci r cui t  cour t  r ej ect ed t he def endant ' s c l ai m of  

i nef f ect i ve assi st ance of  t r i al  counsel ;  t he cour t  of  appeal s 
di d not  r each t hi s i ssue.   The par t i es st i pul at ed,  and t he cour t  
agr eed,  t hat  i f  t he cour t  of  appeal s '  deci s i on on t he j ur or  
i ssue wer e r ever sed,  t hi s cour t  woul d r emand t he cl ai m of  
i nef f ect i ve assi st ance of  t r i al  counsel  t o t he cour t  of  appeal s.    
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THE COURT:   As a mat t er  of  f act ,  I  di dn' t  know unt i l  
l ast  ni ght  t hat  you wer e comi ng i n as a j ur or  i n t hi s 
mat t er ,  r i ght ? 

JUROR STENGEL:   Cor r ect .  

THE COURT:   Ver y good.   You di dn' t  ask and I  woul dn' t  
have excused you anyways so.   But  you' r e compet ent ,  
you can be f ai r  and i mpar t i al ? 

JUROR STENGEL:   Uh- huh.  

THE COURT:   The f act  t hat  I ' m t he j udge woul dn' t  
af f ect  your  abi l i t y  i n t hi s mat t er  at  al l ? 

JUROR STENGEL:   No.  

THE COURT:   Li st en t o al l  t he evi dence and deci de t he 
case,  cor r ect ? 

JUROR STENGEL:   Cor r ect .  

THE COURT:   And i f  we see you af t er  t he case,  you 
woul dn' t  be at  al l  hesi t ant  as t o how you deci de t he 
case,  r i ght ?  

JUROR STENGEL:   Cor r ect .  

THE COURT:   Ver y good.   And I  have t ol d t he l awyer s 
about  t hi s,  so t hey under st and t hat  as wel l .  

¶11 Shor t l y af t er  t hi s exchange,  def ense counsel  

quest i oned t he ci r cui t  cour t  j udge' s daught er - i n- l aw as f ol l ows:  

[ DEFENSE COUNSEL] :   I  guess I  have t o ask you,  Ms.  
St engel ,  s i nce you' r e r el at ed t o t he j udge.   I f  you 
woul d have any pr ef er ence over  any l aw enf or cement  
of f i c i al s of  any k i nd over  a pr i vat e c i t i zen? 

JUROR STENGEL:   No.  

[ DEFENSE COUNSEL] :   No pr ef er ence what soever ? 

JUROR STENGEL:   No pr ef er ence.  

THE COURT:   You' r e not  t al k i ng about  j udges,  ar e you? 

[ DEFENSE COUNSEL] :   Oh,  absol ut el y,  t hat ' s i ncl uded.  
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THE COURT:   Al l  r i ght .  

[ DEFENSE COUNSEL] :   I  t hi nk t hat ' s al l  I  need t o ask.   
Thank you.  

¶12 Def ense counsel  di d not  move t o st r i ke t he daught er -

i n- l aw f or  cause.   Def ense counsel  di d,  however ,  use a 

per empt or y chal l enge t o r emove t he daught er - i n- l aw f r om t he 

j ur y.   At  t he hear i ng on t he def endant ' s post - convi ct i on mot i on,  

def ense counsel  t est i f i ed t hat  he di d not  bel i eve he had 

speci f i c  gr ounds t o st r i ke t he j udge' s daught er - i n- l aw f or  cause 

because t he ci r cui t  cour t  had est abl i shed t hat  t he daught er - i n-

l aw coul d be i mpar t i al .   Nonet hel ess,  def ense counsel  used a 

per empt or y chal l enge because he " t hought  t hat  t her e mi ght  be 

some pr ej udi ce t her e and i t ' s  j ust  bet t er  saf e t han sor r y. "  

¶13 Al so at  t he post - convi ct i on mot i on hear i ng,  t he 

c i r cui t  cour t  j udge st at ed t hat  bef or e voi r  di r e,  he had spoken 

wi t h bot h par t i es '  at t or neys of f  t he r ecor d t o t el l  t hem t hat  

hi s daught er - i n- l aw woul d be one of  t he pot ent i al  j ur or s.   The 

j udge al so r ecal l ed t el l i ng counsel  t hat  he woul d be gl ad t o 

excuse t he j ur or  i f  ei t her  par t y so r equest ed.   Def ense counsel  

coul d not  r ecal l  t hi s conver sat i on c l ear l y enough t o conf i r m or  

deny i t s subst ance.  

I I  

¶14 Thi s case r equi r es us t o det er mi ne t he appl i cat i on of  

t he Li ndel l  and Tody cases t o t he pr esent  case.   The 

i nt er pr et at i on and appl i cat i on of  pr i or  cases t o a new set  of  

f act s i s a quest i on of  l aw,  whi ch t hi s cour t  deci des 
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i ndependent l y of  t he c i r cui t  cour t  or  cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses.       

I I I  

¶15 We t ur n f i r st  t o t he Li ndel l  case.    

¶16 Li ndel l  over r ul ed St at e v.  Ramos,  211 Wi s.  2d 12,  564 

N. W. 2d 328 ( 1997) ,  " whi ch woul d have r equi r ed an aut omat i c 

r ever sal  i n any si t uat i on wher e t he def endant  used a per empt or y 

st r i ke t o r emove a pr ospect i ve j ur or  who shoul d have been 

excused f or  cause .  .  .  . " 9  The Li ndel l  cour t ,  appl y i ng a 

har ml ess er r or  anal ysi s based on t he har ml ess er r or  st at ut e,  

Wi s.  St at .  § 805. 18( 2)  ( 2009- 10) , 10 concl uded t hat  because 

Li ndel l  exer ci sed a per empt or y st r i ke agai nst  t he chal l enged 

j ur or ,  " t he c i r cui t  cour t ' s  er r or  di d not  af f ect  t he subst ant i al  

r i ght s of  t he def endant . " 11  Thus,  under  Li ndel l ,  r ever sal  of  t he 

                                                 
9 Li ndel l ,  245 Wi s.  2d 689,  ¶5.    

10 Wi sconsi n St at .  § 805. 18( 2)  ( 2009- 10)  pr ovi des:  

No j udgment  shal l  be r ever sed or  set  asi de or  new 
t r i al  gr ant ed i n any act i on or  pr oceedi ng on t he 
gr ound of  sel ect i on or  mi sdi r ect i on of  t he j ur y,  or  
t he i mpr oper  admi ssi on of  evi dence,  or  f or  er r or  as t o 
any mat t er  of  pl eadi ng or  pr ocedur e,  unl ess i n t he 
opi ni on of  t he cour t  t o whi ch t he appl i cat i on i s made,  
af t er  an exami nat i on of  t he ent i r e act i on or  
pr oceedi ng,  i t  shal l  appear  t hat  t he er r or  compl ai ned 
of  has af f ect ed t he subst ant i al  r i ght s of  t he par t y 
seeki ng t o r ever se or  set  asi de t he j udgment ,  or  t o 
secur e a new t r i al .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 
2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

11 Li ndel l ,  245 Wi s.  2d 689,  ¶5.   
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convi ct i on i s not  aut omat i cal l y r equi r ed when a per empt or y 

st r i ke r emoves t he chal l enged j ur or  f r om t he j ur y.    

¶17 The Li ndel l  cour t  acknowl edged,  however ,  t hat  al t hough 

" [ t ] he subst ant i al  r i ght s of  a par t y ar e not  af f ect ed or  

i mpai r ed when a def endant  chooses t o exer c i se a s i ngl e 

per empt or y st r i ke t o cor r ect  a c i r cui t  cour t  er r or , "  s i t uat i ons 

mi ght  ar i se when t he exer ci se of  a per empt or y chal l enge does not  

cur e t he t r i al  cour t ' s  er r or  of  f ai l i ng t o excuse a j ur or  f or  

cause. 12  Al t hough t he Li ndel l  cour t  decl i ned " t o eval uat e ot her  

s i t uat i ons, " 13 i t  r ef er r ed t o Pool  v.  Mi l waukee Mechani cs '  I ns.  

Co. ,  94 Wi s.  447,  453,  69 N. W.  65 ( 1896) ,  i n whi ch t he cour t  had 

comment ed t hat  " i f ,  by t he er r oneous r ul i ng [ of  t he t r i al  

cour t ] ,  t he par t y i s obl i ged t o exhaust  al l  hi s per empt or y 

chal l enges,  t he er r or  i s har mf ul . " 14  The Pool  cour t  expl ai ned:   

                                                                                                                                                             
The cour t  has r ej ect ed t he St at e' s ar gument ,  whi ch has been 

made i n pr i or  cases.   The St at e ar gues t hat  a def endant ' s 
f ai l ur e t o exer ci se a per empt or y chal l enge t o a j ur or  who was 
chal l enged f or  cause but  not  excused r esul t s i n a wai ver  of  t he 
def endant ' s r i ght  t o r ai se t he i ssue of  whet her  t he j ur or  shoul d 
have been st r uck f or  cause.   See,  e. g. ,  Li ndel l ,  245 
Wi s.  2d 689,  ¶117;  St at e v.  Faucher ,  227 Wi s.  2d 700,  569 
N. W. 2d 770 ( 1999) ;  St at e v.  Gesch,  167 Wi s.  2d 660,  482 
N. W. 2d 99 ( 1992) .   Under  Wi sconsi n case l aw,  i f  a j ur or  who 
shoul d have been r emoved f or  cause i s er r oneousl y al l owed t o be 
a member  of  t he j ur y,  t he convi ct i on must  be r ever sed wi t hout  
i nqui r y i nt o har ml ess er r or  even i f  t he def endant  decl i ned an 
oppor t uni t y t o r emove t he j ur or  wi t h a per empt or y chal l enge.   
Gesch,  167 Wi s.  2d at  671.    

12 Li ndel l ,  245 Wi s.  2d 689,  ¶113.   

13 I d.  

14 Li ndel l ,  245 Wi s.  2d 689,  ¶113 ( quot i ng Pool  v.  Mi l waukee 
Mechani cs '  I ns.  Co. ,  94 Wi s.  447,  453,  69 N. W.  65 ( 1896) ) .     
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" The t r ue r ul e,  we hol d,  i s  .  .  .  t o t he ef f ect  t hat  i t  i s  not  

pr ej udi c i al  er r or  t o over r ul e a chal l enge f or  cause,  unl ess i t  

i s  shown t hat  an obj ect i onabl e j ur or  was f or ced upon t he par t y,  

and sat  upon t he case af t er  such par t y had exhaust ed hi s 

per empt or y chal l enges. " 15  

¶18 The Li ndel l  cour t  al so r ef er r ed t o t wo si t uat i ons 

posed by t he St at e i n whi ch t he St at e asser t ed t hat  a t r i al  

cour t ' s  er r or  of  f ai l i ng t o excuse a j ur or  f or  cause mi ght  

j ust i f y a new t r i al :  " [ W] hen a c i r cui t  cour t  j udge r epeat edl y 

and del i ber at el y mi sappl i es t he l aw t o f or ce a def endant  t o use 

per empt or y chal l enges or  when t he cour t  makes er r or s t hat  f or ce 

a def endant  t o use most  or  al l  of  hi s or  her  per empt or y 

st r i kes. " 16    

¶19 None of  t he scenar i os r ef er r ed t o i n Li ndel l  as 

except i ons t o t he r ul e t hat  a per empt or y st r i ke " cur es"  t he 

c i r cui t  cour t ' s  er r or  of  f ai l i ng t o excuse a j ur or  f or  cause 

occur r ed i n t he i nst ant  case.   The pr esent  case seems t o f al l  

squar el y wi t hi n t he hol di ng of  Li ndel l ,  not  any r ef er enced 

except i on.   We acknowl edge,  however ,  t hat  t he Li ndel l  cour t ' s  

exampl es of  except i ons t o t he r ul e ar e obvi ousl y i nt ended as 

i l l ust r at i ve,  not  exhaust i ve.   

¶20 I n an ef f or t  t o di st i ngui sh t he pr esent  case f r om 

Li ndel l ,  t he def endant  r el i es on what  she l abel s " t he pat h t hi s 

                                                 
15 Pool ,  94 Wi s.  at  453.  

16 Li ndel l ,  245 Wi s.  2d 689,  ¶119.  
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Cour t  char t ed i n Tody. "   Thus,  we t ur n t o t he Tody case f or  

gui dance.  

¶21 Tody,  316 Wi s.  2d 689,  pr esent ed a ver y di f f er ent  f act  

s i t uat i on t han t he i nst ant  case.   I n Tody,  t he def ense counsel  

moved t o st r i ke t he c i r cui t  cour t  j udge' s mot her  f r om t he pool  

of  pot ent i al  j ur or s f or  cause;  t he c i r cui t  cour t  j udge deni ed 

t he mot i on. 17  Nei t her  par t y i n Tody used a per empt or y chal l enge 

t o r emove t he mot her  f r om t he j ur y,  and t he ci r cui t  cour t  

j udge' s mot her  sat  on t he j ur y t hat  convi ct ed Tody.    

¶22 Two key di f f er ences exi st  bet ween t he pr esent  case and 

Tody.   Fi r st ,  i n t he pr esent  case,  unl i ke i n Tody,  nei t her  t he 

St at e nor  t he def endant  moved t o excuse t he daught er - i n- l aw f or  

cause and t he c i r cui t  cour t  j udge di d not  r ul e on a mot i on 

i nvol v i ng hi s f ami l y member .   Second,  i n t he pr esent  case,  

unl i ke i n Tody,  t he def endant  exer ci sed a per empt or y st r i ke and 

t he chal l enged j ur or  di d not  s i t  on t he j ur y. 18     

¶23 The def endant  cont ends t hat  t he Li ndel l  har ml ess er r or  

t est  does not  appl y i n t he pr esent  case.   She makes t hr ee 

ar gument s i n suppor t  of  her  c l ai m t hat  her  use of  a per empt or y 

                                                 
17 The Tody ci r cui t  cour t ,  l i ke t he c i r cui t  cour t  i n t he 

pr esent  case,  bel i eved i t  had no l egal  basi s f or  excusi ng t he 
j ur or .  

18 Al t hough t he cour t  of  appeal s suggest ed ot her wi se,  see 
Sel l hausen,  330 Wi s.  2d 778,  ¶22,  nei t her  t he Tody concur r ences 
nor  t he Tody l ead opi ni on r est ed on t hi s cour t ' s  i nher ent  power s 
r egar di ng j ur y sel ect i on.   We need not  and do not  addr ess t he 
St at e' s ar gument  t hat  onl y t hi s cour t ,  not  t he cour t  of  appeal s,  
has t he const i t ut i onal  super i nt endi ng aut hor i t y t o decl ar e t hat  
pr esi di ng j udges must  sua spont e r emove t hei r  i mmedi at e f ami l y  
member s f r om t he panel  of  pot ent i al  j ur or s.  
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chal l enge di d not  cur e t he har m caused by t he c i r cui t  cour t ' s  

f ai l ur e t o st r i ke t he chal l enged j ur or  sua spont e:   " The har m 

f r om f ai l i ng t o st r i ke t he j ur or  sua spont e st emmed f r om a 

combi nat i on of  f act or s:  t he appear ance of  j udi c i al  i mpr opr i et y  

i n not  deal i ng wi t h t he s i t uat i on c l ear l y and deci s i vel y,  t he 

r i sk t hat  counsel  or  t he j udge wi l l  behave di f f er ent l y dur i ng 

t he t r i al  due t o ant agoni sm caused by counsel  st r i k i ng t he 

j udge' s f ami l y member ,  and t he unf ai r ness of  t he def endant  

havi ng t o use a per empt or y chal l enge on a j ur or  who cannot  be 

subj ect ed t o aggr essi ve voi r  di r e. " 19   

¶24 Fi r st ,  t he def endant  ar gues t hat  t he c i r cui t  cour t  

cr eat ed an appear ance of  i mpr opr i et y when i t  f ai l ed t o swi f t l y  

and deci s i vel y r emove t he chal l enged j ur or  f r om t he j ur y pool .  

The def endant  c i t es sever al  cases f or  t he pr oposi t i on t hat  a 

har ml ess er r or  anal ysi s i s  i nappr opr i at e when an er r or  

i mpl i cat es or  i mper i l s publ i c conf i dence i n t he i nt egr i t y of  t he 

cour t s,  j udges,  or  j ur i es. 20   

                                                 
19 Response Br i ef  of  Def endant - Appel l ant  Shar on A.  

Sel l hausen at  21- 22 ( emphasi s i n or i gi nal ) .  

20 See,  e. g. ,  Young v.  Uni t ed St at es ex r el .  Vui t t on et  Fi l s 
S. A. ,  481 U. S.  787,  811 ( 1987)  ( " [ A] ppoi nt ment  of  an i nt er est ed 
pr osecut or  cr eat es an appear ance of  i mpr opr i et y t hat  di mi ni shes 
f ai t h i n t he f ai r ness of  t he cr i mi nal  j ust i ce syst em i n gener al .   
The nar r ow f ocus of  har ml ess- er r or  anal ysi s i s not  sensi t i ve t o 
t hi s under l y i ng concer n. " ) ;  Bal l ar d v.  Uni t ed St at es,  329 U. S.  
187,  195 ( 1946)  ( when women ar e syst emat i cal l y excl uded f r om t he 
j ur y,  " [ t ] he i nj ur y i s not  l i mi t ed t o t he def endant ——t her e i s 
i nj ur y t o t he j ur y syst em,  t o t he l aw as an i nst i t ut i on,  t o t he 
communi t y at  l ar ge,  and t o t he democr at i c i deal  r ef l ect ed i n t he 
pr ocesses of  our  cour t s. " ) .   
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¶25 Accor di ng t o t he def endant ,  t he c i r cui t  cour t  j udge' s  

r ef er ence t o hi s  conver sat i on wi t h hi s daught er - i n- l aw t he ni ght  

bef or e t r i al ,  t he j udge' s l eadi ng quest i ons t o hi s daught er - i n-

l aw at  voi r  di r e,  and t he j udge' s of f - t he- r ecor d conver sat i on i n 

whi ch he of f er ed t o excuse hi s daught er - i n- l aw each demonst r at e 

t hat  he handl ed t he si t uat i on casual l y and wi t hout  enough 

at t ent i on t o appear ances of  pr opr i et y.   

¶26 I t  seems t o us,  however ,  t hat  t he def endant  over st at es 

t he appear ance of  i mpr opr i et y i n t he pr esent  case.    

¶27 The ci r cui t  cour t  was awar e of  t he r i sk of  an 

appear ance of  i mpr opr i et y and t ook st eps t o pr event  such an 

appear ance.   The ci r cui t  cour t  di spl ayed i t s concer n t hat  al l  

j ur or s,  i ncl udi ng t he chal l enged j ur or ,  be f ai r  and i mpar t i al .   

The ci r cui t  cour t  j udge ment i oned t hat  he had onl y r ecent l y 

l ear ned hi s daught er - i n- l aw woul d be i n t he j ur y pool  and t hat  

t hey had no di scussi ons about  t he case.  

¶28 Not hi ng i n t he r ecor d suggest s t hat  t he c i r cui t  cour t  

j udge was unconcer ned wi t h or  i ndi f f er ent  t o t he appear ance of  

pr opr i et y or  t he i nt egr i t y of  t he cour t s.   I ndeed,  t he r ecor d 

shows t hat  t he c i r cui t  cour t  j udge was acut el y awar e of  t hese 

concer ns and t hat  hi s deci s i on t o al l ow hi s daught er - i n- l aw t o 

r emai n i n t he pool  of  pot ent i al  j ur or s may have been mot i vat ed 

by a mi sunder st andi ng of  t he scope of  t he c i r cui t  cour t ' s  power  

t o r emove a f ami l y member  j ur or  who asser t s she can be f ai r  and 

i mpar t i al .        

¶29 We agr ee wi t h t he cour t  of  appeal s t hat  " i t  i s  much 

cl eaner  when a j udge r emoves t he i mmedi at e f ami l y member  sua 
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spont e. " 21  We have ur ged ci r cui t  cour t s on sever al  occasi ons " t o 

er r  on t he si de of  st r i k i ng pr ospect i ve j ur or s who appear  t o be 

bi ased"  because " [ s] uch act i on wi l l  avoi d t he appear ance of  

bi as,  and may save j udi c i al  t i me and r esour ces i n t he l ong 

r un. " 22  The ci r cui t  j udge i n t he i nst ant  case di d not  heed t hi s  

r ecommendat i on.     

¶30 Never t hel ess we ar e not  per suaded t hat  i n t he pr esent  

case an appear ance of  i mpr opr i et y exi st s war r ant i ng r ever sal  of  

t he convi ct i on and a new t r i al .   The daught er - i n- l aw di d not  s i t  

on t he j ur y,  and as t he cour t  of  appeal s st at ed,  " t he pr esi di ng 

j udge i n t hi s case genui nel y at t empt ed t o al l evi at e pot ent i al  

pr obl ems. " 23  

¶31 Second,  def ense counsel  ar gues t hat  t he use of  a 

per empt or y chal l enge har med t he def endant  because i t  f or ced 

def ense counsel  t o adopt  an adver sar i al  st ance t o t he pr esi di ng 

j udge.   The par t i cul ar  concer n seems t o be t hat  t hi s adver sar i al  

st ance i s l i kel y  t o af f ect  t he behavi or  of  t he c i r cui t  cour t  and 

def ense counsel  dur i ng t he t r i al .    

¶32 Def ense counsel  f ear s t hat  he may of f end t he c i r cui t  

cour t  j udge when counsel  r emoves t he ci r cui t  cour t  j udge' s  

i mmedi at e f ami l y member  f r om t he j ur y,  especi al l y af t er  t he 

                                                 
21 Sel l hausen,  330 Wi s.  2d 778,  ¶16.  

22 St at e v.  Fer r on,  219 Wi s.  2d 481,  503,  579 N. W. 2d 654 
( 1998)  ( c i t i ng Kanzenbach v.  S. C.  Johnson & Son,  I nc. ,  273 Wi s.  
621,  627,  79 N. W. 2d 249 ( 1957) ) .   See al so Li ndel l ,  245 
Wi s.  2d 689,  ¶49.     

23 Sel l hausen,  330 Wi s.  2d 778,  ¶15.  
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j udge has t aken pai ns t o show ( and has det er mi ned)  t hat  t he 

f ami l y member  coul d be a f ai r  and i mpar t i al  j ur or .   Def ense 

counsel  ar gues t hat  a c i r cui t  cour t  j udge mi ght ,  consci ousl y or  

unconsci ousl y,  har bor  r esent ment  t owar d def ense counsel  and 

counsel ' s c l i ent .   Def ense counsel  al so c l ai ms t hat  he ( or  ot her  

counsel  i n a s i mi l ar  posi t i on)  may be hesi t ant  t o aggr essi vel y 

chal l enge t he pr esi di ng j udge' s ot her  r ul i ngs i n t he pr oceedi ngs 

f or  f ear  of  exacer bat i ng t he pr obl em and f ur t her  al i enat i ng 

counsel  f r om t he j udge.  

¶33 Def ense counsel ' s concer ns seem over st at ed i n t he 

pr esent  case.   We under st and t hat  at t or neys f ear  ant agoni z i ng 

j udges.   Thi s f ear  i s par t  of  t he l egal  l or e and l egal  cul t ur e.   

Lawyer s f ear  t hat  j udges,  l i ke ot her  per sons,  may har bor  i l l  

wi l l  t o t he messenger  when t hey di s l i ke or  ar e bot her ed by t he 

message.   As j udges our sel ves,  we t end t o v i ew any such concer ns 

by l awyer s as exagger at ed,  but  we appr eci at e t hat  l awyer s '  

per cept i ons may be di f f er ent .   Al t hough j udges ar e expect ed t o 

per f or m t hei r  dut i es obj ect i vel y,  i mpar t i al l y ,  and 

unemot i onal l y,  l awyer s and non- l awyer s al i ke must  concede t hat  

j udges ar e not  i mmune t o human emot i ons.      

¶34 We ar e not  per suaded,  however ,  t hat  t he r i sk  of  an 

adver sar i al  r el at i onshi p devel opi ng bet ween t he pr esi di ng j udge 

and def ense counsel  i n t he c i r cumst ances of  t he pr esent  case i s 

gr eat  enough t o war r ant  aut omat i c r ever sal  absent  evi dence t hat  

a par t y ' s subst ant i al  r i ght s wer e act ual l y i mpai r ed.  

¶35 Not hi ng i n t he r ecor d suggest s t hat  def ense counsel  

changed t r i al  st r at egy because he f ear ed ant agoni z i ng t he 
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c i r cui t  cour t  j udge.   Not hi ng i n t he r ecor d suggest s t hat  t he 

c i r cui t  cour t  j udge har bor ed any r esent ment  t owar d def ense 

counsel  f or  usi ng a per empt or y st r i ke t o r emove t he daught er - i n-

l aw f r om t he j ur y.   The pot ent i al  chi l l i ng ef f ect  t hat  concer ned 

t he cour t  i n Tody does not  appear  t o be pr esent  i n t he i nst ant  

case.   

¶36 The def endant ' s t hi r d ar gument  i s t he ar gument  t hat  

t he cour t  of  appeal s f ound most  compel l i ng.   As t he cour t  of  

appeal s put  i t ,  " when a pr esi di ng j udge does not  r emove hi s or  

her  f ami l y member  sua spont e,  t he def endant  i s essent i al l y  

r obbed of  t he r i ght  t o aggr essi vel y quest i on a j ur or  r el at ed t o 

t he pr esi di ng j udge. " 24  I n ot her  wor ds,  t he ar gument  i s t hat  

Li ndel l  i s  di st i ngui shabl e because i n Li ndel l  t he chal l enged 

j ur or  was not  an i mmedi at e r el at i ve of  t he c i r cui t  cour t  j udge 

and t he l awyer  conduct ed f ul l ,  uni nhi bi t ed voi r  di r e of  t he 

chal l enged j ur or .   Def ense counsel  i n Li ndel l  was abl e t o deci de 

t hat  t he pot ent i al  j ur or  at  i ssue was bi ased and t o concl ude 

t hat  a per empt or y st r i ke was war r ant ed.  

¶37 I n cont r ast ,  i n t he pr esent  case,  accor di ng t o t he 

cour t  of  appeal s,  def ense counsel  was unabl e t o expl or e f ul l y  i n 

voi r  di r e whet her  t he chal l enged j ur or  ( a member  of  t he j udge' s 

i mmedi at e f ami l y)  was bi ased f or  f ear  of  ant agoni z i ng t he 

ci r cui t  cour t  j udge,  and def ense counsel  was f or ced t o use a 

per empt or y chal l enge wi t hout  det er mi ni ng whet her  i t  was 

                                                 
24 I d. ,  ¶20.  
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necessar y t o st r i ke t he j ur or  or  whet her  t he def endant  mi ght  

have pr ef er r ed t hat  t he per son r emai n i n t he j ur y pool .  

¶38 We ar e not  per suaded t hat  t he di st i nct i ons bet ween t he 

pr esent  case and Li ndel l  war r ant  a devi at i on f r om Li ndel l ' s  

gener al  r ul e.   That  def ense counsel  i n t he pr esent  case may have 

been f or ced t o exer ci se a per empt or y chal l enge wi t hout  

t hor oughl y expl or i ng t he possi bl e bi as of  one j ur or  i s not  

suf f i c i ent  t o r ender  Li ndel l  i nappl i cabl e.   

¶39 Li ndel l  hel d t hat  a c i r cui t  cour t ' s  f ai l ur e t o excuse 

a j ur or  who shoul d have been excused i s har ml ess er r or  i f  t he 

def endant  uses a per empt or y chal l enge t o r emove t hat  j ur or  and 

ends up wi t h a f ai r ,  i mpar t i al  j ur y.   I n t he i nst ant  case,  t he 

def endant  used a per empt or y st r i ke and ended up wi t h a f ai r ,  

i mpar t i al  j ur y.   The def endant ' s subst ant i al  r i ght  we ar e 

concer ned wi t h i s t he def endant ' s r i ght  t o a f ai r ,  i mpar t i al  

j ur y,  not  t he def endant ' s r i ght  t o t he exact  j ur y t hat  t he 

def endant  pr ef er s. 25   

                                                 
25 See Li ndel l ,  245 Wi s.  2d 689,  ¶115 ( " A def endant  i s  

ent i t l ed t o a j ur y whi ch wi l l  i nsur e hi m [ or  her ]  a f ai r  and 
i mpar t i al  t r i al ,  but  not  t o an unl i mi t ed choi ce i n an at t empt  t o 
secur e a j ur y whi ch wi l l  acqui t  hi m [ or  her ] . "  ( quot i ng Pol l ack 
v.  St at e,  215 Wi s.  200,  207- 08,  253 N. W.  560 ( 1934) ,  over r ul ed 
i n par t  by St at e ex r el .  Goodchi l d v.  Bur ke,  27 Wi s.  2d 244,  133 
N. W. 2d 753 ( 1965) ) .   See al so St at e v.  Ramos,  211 Wi s.  2d 12,  
33,  564 N. W. 2d 328 ( 1997)  ( Cr ooks,  J. ,  di ssent i ng)  
( " [ P] er empt or y chal l enges ar e not  i nt ended t o enabl e t he st at e 
or  t he def endant  t o sel ect  par t i cul ar  j ur or s who t hey t hi nk may 
be mor e f avor abl e t o t hei r  s i de;  r at her ,  per empt or y chal l enges 
ar e i nt ended t o be a means t o t he end of  ensur i ng t he sel ect i on 
of  an unbi ased j ur y. " ) .  
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¶40 The def endant  does not  c l ai m t hat  t he j ur y was bi ased,  

unf ai r ,  or  par t i al .   Nor  does t he def endant  c l ai m t hat  she f al l s  

wi t hi n any of  t he s i t uat i ons set  f or t h i n Li ndel l  t hat  mi ght  

j ust i f y a new t r i al  even when a def endant  r ecei ves a f ai r  and 

i mpar t i al  j ur y. 26  Ther e i s no evi dence i n t he r ecor d t hat  

def ense counsel  was st i f l ed i n quest i oni ng ot her  pr ospect i ve 

j ur or s as a r esul t  of  hi s exper i ence wi t h t he chal l enged j ur or ;  

t hat  def ense counsel  was f or ced t o exhaust  al l  of  t he per empt or y 

chal l enges wi t hout  conduct i ng adequat e voi r  di r e;  or  t hat  t he 

c i r cui t  cour t  act ed i n bad f ai t h.    

¶41 I n sum,  t he def endant  exer ci sed her  per empt or y r i ght  

t o r emove t he j udge' s daught er - i n- l aw f r om t he j ur y.   The 

def endant  agr ees t hat  she was t r i ed by a f ai r ,  i mpar t i al  j ur y.   

The def endant  has not  demonst r at ed har m.   Thus,  we hol d t hat  t he 

def endant ' s subst ant i al  r i ght s wer e not  i mpai r ed.   The Li ndel l  

case gover ns t he i nst ant  case.   The def endant  i s  not  ent i t l ed t o 

a new t r i al  on t he gr ound t hat  t he c i r cui t  cour t  er r ed i n 

f ai l i ng t o excuse t he j ur or  sua spont e f or  cause.    

¶42 For  t he r easons st at ed above,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s and r emand t he cause t o t he cour t  of  

appeal s f or  consi der at i on of  t he def endant ' s i nef f ect i ve 

assi st ance of  counsel  c l ai m.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he cour t  of  appeal s.  

 

                                                 
26 See ¶¶16- 17,  supr a.  
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¶43 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  wr i t e 

t o di scuss Just i ce Zi egl er ' s concur r ence i n t he pr esent  case.   

The concur r ence cont ai ns many uncont r over si al  st at ement s,  whi ch 

al l  t he Just i ces can suppor t .    

¶44 We can al l  agr ee t hat  a c i r cui t  cour t  " has br oad 

i nher ent  aut hor i t y"  t o " f ai r l y ,  ef f i c i ent l y,  and ef f ect i vel y 

admi ni st er  j ust i ce. " 1  We can al l  agr ee t hat  i n accor dance wi t h 

t hi s aut hor i t y,  a c i r cui t  cour t  has di scr et i on t o r emove j ur or s 

who ar e bi ased.   We can al l  agr ee t hat  i t  i s  pr ef er abl e t hat  

i mmedi at e f ami l y member s of  a pr esi di ng ci r cui t  cour t  j udge not  

s i t  on t he j ur y. 2  We can al l  agr ee t hat  a c l ose r el at i ve as a 

j ur or  i s a pr obl em wai t i ng t o happen.   We can al l  agr ee t hat  a 

c i r cui t  cour t  j udge shoul d not  be r ul i ng on mat t er s af f ect i ng 

member s of  hi s or  her  i mmedi at e f ami l y.       

¶45 I  do not ,  however ,  j oi n Just i ce Zi egl er ' s concur r ence 

i n t he pr esent  case t o " adopt  i n f ul l "  her  concur r ence i n St at e 

v.  Tody,  2009 WI  31,  316 Wi s.  2d 689,  764 N. W. 2d 737.   The Tody 

concur r ence becomes l aw t oday t hat  wi l l  gover n Tody- l i ke 

s i t uat i ons i n t he f ut ur e when nei t her  par t y st r i kes t he 

chal l enged f ami l y- member  j ur or  and Li ndel l ' s  har ml ess er r or  r ul e 

does not  appl y.   

¶46 Just i ce Zi egl er ' s Tody concur r ence was f l awed i n 2009 

and r emai ns so t oday.    

                                                 
1 St at e v.  Henl ey,  2010 WI  97,  ¶73,  328 Wi s.  2d 544,  787 

N. W. 2d 350 ( c i t at i on omi t t ed) .  

2 St at e v.  Tody,  2009 WI  31,  ¶4,  316 Wi s.  2d 689,  764 
N. W. 2d 737 ( l ead op. ) ;  Tody,  316 Wi s.  2d 689,  ¶63 ( Zi egl er ,  J. ,  
concur r i ng) .  
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¶47 I n Tody,  t he pr esi di ng j udge' s mot her  sat  on t he j ur y 

t hat  convi ct ed t he def endant .   The Tody l ead opi ni on and Just i ce 

Zi egl er ' s concur r ence agr eed t hat  t he convi ct i on had t o be 

r ever sed because t he mot her  sat  on t he j ur y.  

¶48 The Tody l ead opi ni on expl ai ned t he f l aw i n Just i ce 

Zi egl er ' s Tody concur r ence,  whi ch was j oi ned by t wo ot her  

j ust i ces,  as f ol l ows:  

[ The concur r i ng Just i ces]  r each t he same ul t i mat e 
concl usi on t hat  we do,  namel y t hat  t he c i r cui t  cour t  
j udge er r ed i n per mi t t i ng hi s mot her  t o ser ve on a 
j ur y i n a case i n whi ch t he j udge pr esi ded and t hat  
t he def endant  i s ent i t l ed t o a new t r i al  as a r esul t  
of  t hi s er r or .   They do not ,  however ,  i dent i f y t he 
aut hor i t y t hey r el y upon i n concl udi ng t hat  t he 
c i r cui t  cour t  er r ed or  i n concl udi ng t hat  t he c i r cui t  
cour t ' s  er r or  war r ant s a new t r i al  f or  t he def endant .   
Thei r  concur r ence expl ai ns t hat  i t  woul d have been 
wi t hi n t he c i r cui t  cour t  j udge' s di scr et i on t o st r i ke 
hi s mot her  as a pr ospect i ve j ur or  or  t o r ecuse hi msel f  
f r om t he case.   But  t hei r  concur r ence does not  expl ai n 
why t he ci r cui t  cour t  j udge not  onl y was per mi t t ed but  
al so was r equi r ed,  on pai n of  r ever sal  by t hi s cour t ,  
t o exer ci se hi s di scr et i on i n t hi s manner . 3 

 ¶49 I n ot her  wor ds,  i n j oi ni ng a deci s i on r ever si ng t he 

convi ct i on,  Just i ce Zi egl er ' s Tody concur r ence must  have 

concl uded t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by f ai l i ng t o use i t s di scr et i onar y i nher ent  

aut hor i t y t o r emove t he j udge' s mot her .   The f l aw i n t he Tody 

concur r ence i s t hat  i t  does not  expl ai n t he basi s f or  

det er mi ni ng t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on.   As t he cour t  of  appeal s expl ai ned i n t he pr esent  

case,  t he Tody concur r ence " st opped shor t  of  sayi ng t hat  a 

                                                 
3 Tody,  316 Wi s.  2d 689,  ¶6 ( l ead op. )  ( f oot not es omi t t ed,  

emphasi s added) .  
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pr esi di ng j udge must  r emove hi s or  her  i mmedi at e f ami l y member s 

sua spont e i n ever y case .  .  .  . " 4  The cour t  of  appeal s 

det er mi ned,  however ,  t hat  " [ t ] he l ogi c behi nd t he Tody 

concur r ence i s i n har mony wi t h t he pr oposi t i on t hat  j udges must  

act  sua spont e t o r emove i mmedi at e f ami l y member s f r om t he panel  

of  pot ent i al  j ur or s i n each case. " 5 

¶50 I n cont r ast ,  Just i ce Zi egl er  expl ai ned her  concur r ence 

and vot e t hat  a new t r i al  was r equi r ed i n Tody as f ol l ows:   " I  

bel i eve t he j udge shoul d have ei t her  st r i cken hi s mot her  f r om 

t he j ur y or  r ecused hi msel f  f r om t he case.  .  .  .  Wi t hi n t hei r  

i nher ent  aut hor i t y,  I  woul d mer el y cal l  upon our  j udges t o 

sel ect  a f ai r  and i mpar t i al  j ur y and avoi d such f or eseeabl e 

appel l at e i ssues. " 6  Yet  t he concur r ence decl ar es t hat  t he mot her  

i s not  a bi ased j ur or . 7     

 ¶51 Thi s cour t  cannot  f i nd an er r oneous exer ci se of  

di scr et i on and r ever se a c i r cui t  cour t  s i mpl y because a Just i ce 

( or  f our  j ust i ces of  t he supr eme cour t )  woul d have exer ci sed hi s 

or  her  or  t hei r  di scr et i onar y i nher ent  aut hor i t y di f f er ent l y 

wer e he,  she,  or  t hey s i t t i ng on t he bench wear i ng t he r obe of  a 

c i r cui t  cour t  j udge.    

¶52 A ci r cui t  cour t ' s  di scr et i onar y deci s i on wi l l  be 

sust ai ned i f  t he c i r cui t  cour t :    

                                                 
4 St at e v.  Sel l hausen,  2010 WI  App 175,  ¶12,  330 

Wi s.  2d 778,  794 N. W. 2d 793.  

5 I d. ,  ¶13.  

6 Tody,  316 Wi s.  2d 689,  ¶67 ( Zi egl er ,  J. ,  concur r i ng) .  

7 I d. ,  ¶66 ( Zi egl er ,  J. ,  concur r i ng) .  
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( 1)  exami ned t he r el evant  f act s,   

( 2)  appl i ed a pr oper  st andar d of  l aw,  and  

( 3)  used a demonst r abl y r at i onal  pr ocess t o r each a 

concl usi on a r easonabl e c i r cui t  cour t  coul d r each. 8   

¶53 I t  i s  uncl ear  f r om Just i ce Zi egl er ' s Tody concur r ence  

whi ch of  t he t hr ee gr ounds f or  not  sust ai ni ng a c i r cui t  cour t ' s  

di scr et i onar y deci s i on appl i ed i n Tody.    

 ¶54 As t o t he f i r st  gr ound,  t he c i r cui t  cour t  j udge i n 

Tody cl ear l y consi der ed t he r el evant  f act s,  whi ch wer e si mpl y 

t hat  hi s mot her  was goi ng t o be a j ur or .    

 ¶55 As t o t he second gr ound,  Just i ce Zi egl er  does not  

expl ai n t he pr oper  st andar d of  l aw t he ci r cui t  cour t  shoul d have 

appl i ed i n Tody i n exer ci s i ng i t s di scr et i on or  t he i mpr oper  

st andar d of  l aw t hat  t he c i r cui t  cour t  di d appl y.   A c i r cui t  

cour t ' s  i nher ent  power  t o di squal i f y a j ur or  i s a di scr et i onar y 

power  t hat  must  be exer ci sed wi t hi n def i ned par amet er s. 9  The 

t hr ust  of  t he Tody concur r ence was t hat  t he case was not  about  

j ur or  bi as,  so t hat  ar ea of  t he l aw coul d not  pr ovi de t he 

par amet er s.      

 ¶56 Per haps Just i ce Zi egl er ' s Tody concur r ence shoul d be 

r ead as r ever si ng t he convi ct i on because t he ci r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by r eachi ng a concl usi on 

t hat  no r easonabl e c i r cui t  cour t  coul d r each.   I n ot her  wor ds,  

                                                 
8 Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 

( 1982) .  

9 St at e v.  Cr ochi er e,  2004 WI  78,  ¶12,  273 Wi s.  2d 57,  681 
N. W. 2d 377 ( addr essi ng a c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 
modi f y sent ences) .   
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Just i ce Zi egl er ' s Tody concur r ence mi ght  st and f or  t he 

pr oposi t i on t hat  no r easonabl e ci r cui t  cour t  coul d choose not  t o 

i nvoke i t s i nher ent  aut hor i t y t o r emove t he j udge' s mot her  f r om 

t he j ur y.    

 ¶57 Even i f  t hi s i s what  was i nt ended by Just i ce Zi egl er ' s 

Tody concur r ence,  t he r easoni ng woul d c i r c l e back t o t he pr obl em 

t hat  t he concur r ence pr ovi des no l egal  st andar d f or  a c i r cui t  

cour t  t o appl y i n exer ci s i ng i t s di scr et i on i n di squal i f y i ng a 

pr esi di ng j udge' s f ami l y- member  j ur or .   The concur r ence f ai l s t o 

expl ai n why t he ci r cui t  cour t  was subj ect  t o r ever sal  f or  

er r oneousl y exer ci s i ng i t s di scr et i onar y aut hor i t y i n Tody i n 

not  r emovi ng t he chal l enged j ur or .    

¶58 Just i ce Zi egl er ' s Tody concur r ence appar ent l y st ands 

f or  t he pr oposi t i on t hat  a c i r cui t  cour t  wi l l  be r ever sed when 

i t  f ai l s  t o exer ci se i t s " br oad i nher ent  power s .  .  .  t o f ai r l y ,  

ef f i c i ent l y,  and ef f ect i vel y admi ni st er  j ust i ce; " 10  when i t  does 

not  " make ever y at t empt  t o avoi d f or eseeabl e pr obl ems, " 11 and 

when i t  does not  " avoi d appel l at e i ssues. " 12  Just i ce Zi egl er ' s 

concur r ence i n t he i nst ant  case i nst r uct s c i r cui t  cour t s i n 

deci di ng whet her  t o di squal i f y a j udge' s f ami l y- member  j ur or  t o 

gi ve " ser i ous consi der at i on"  t o " t he pot ent i al  f or  bot h 

f or eseeabl e and unf or eseeabl e pr obl ems. " 13  

                                                 
10 Tody,  316 Wi s.  2d 689,  ¶62 ( Zi egl er ,  J. ,  concur r i ng) .  

11 I d. ,  ¶64 ( Zi egl er ,  J. ,  concur r i ng) .  

12 I d. ,  ¶65 ( Zi egl er ,  J. ,  concur r i ng) .  

13 Just i ce Zi egl er ' s concur r ence,  ¶75.  
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¶59 These concept s ar e t oo br oad f or  c i r cui t  cour t s t o 

appl y i n a meani ngf ul  way i n det er mi ni ng whet her  t o di squal i f y a 

chal l enged j ur or .   I f  a c i r cui t  cour t ' s  j udgment  i s t o be 

r ever sed by an appel l at e cour t  when t he ci r cui t  cour t  does not  

exer ci se i t s di scr et i on t o r emove a j ur or  i n a par t i cul ar  case,  

t hat  r ever sal  must  be based on an ar t i cul at ed l egal  st andar d 

gover ni ng t he ci r cui t  cour t ' s  exer ci se of  di scr et i on.   No such 

ar t i cul at ed l egal  st andar d i s set  f or t h i n Just i ce Zi egl er ' s 

concur r ences.   

¶60 Thus,  wi t h r egar d t o t he t hi r d gr ound,  because Just i ce 

Zi egl er ' s Tody concur r ence does not  est abl i sh a l egal  st andar d 

f or  a c i r cui t  cour t  t o appl y,  an appel l at e cour t  cannot  

det er mi ne whet her  t he c i r cui t  cour t  used a demonst r abl y r at i onal  

pr ocess t o r each a concl usi on a r easonabl e c i r cui t  cour t  coul d 

r each.         

 ¶61 The conf usi on engender ed by Just i ce Zi egl er ' s Tody 

concur r ence i s c l ear l y on di spl ay i n t he cour t  of  appeal s '  

opi ni on i n t he pr esent  case.   The cour t  of  appeal s st r uggl ed t o 

make sense of  Just i ce Zi egl er ' s concur r ence when i t  i nt er pr et ed 

t he Tody concur r ence as r ul i ng t hat  a c i r cui t  cour t  shoul d sua 

spont e di squal i f y a j udge' s i mmedi at e f ami l y member s f r om t he 

j ur y and st at ed,  " We under st and t he concur r ence t o have 

concl uded,  wi t hi n t he i nher ent  power  of  t he supr eme cour t ,  t hat  

t hi s r ul e i s necessar y .  .  .  . " 14  The cour t  of  appeal s c i t ed 

Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on,  maki ng i t  

c l ear  t hat  i t  i nt er pr et ed Just i ce Zi egl er ' s concur r ence t o 

                                                 
14 Sel l hausen,  330 Wi s.  2d 778,  ¶22 ( emphasi s added) .   
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i nvoke t he supr eme cour t ' s  const i t ut i onal  super i nt endi ng 

aut hor i t y.  

 ¶62 The cour t  of  appeal s '  ef f or t  i s  commendabl e.   One way 

t o make sense of  Just i ce Zi egl er ' s Tody concur r ence i s t o i nf er  

t hat  i t  i nvoked t hi s cour t ' s  const i t ut i onal  super i nt endi ng and 

admi ni st r at i ve aut hor i t y t o est abl i sh a r ul e or  st andar d 

gover ni ng a c i r cui t  cour t ' s  di squal i f y i ng a pr esi di ng j udge' s 

f ami l y- member  j ur or . 15  The supr eme cour t ' s  const i t ut i onal  

aut hor i t y,  whi l e not  " i nvoked l i ght l y, "  i s  " br oad and 

f l exi bl e. " 16   

¶63 Thi s cour t  coul d r el y on i t s super i nt endi ng aut hor i t y  

t o cr eat e a br i ght - l i ne r ul e gover ni ng when a c i r cui t  cour t  

j udge shoul d exer ci se hi s or  her  di scr et i on t o r emove sua spont e 

a j ur or  who has a f ami l i al  r el at i onshi p wi t h t he c i r cui t  cour t  

j udge or  t o r ecuse hi msel f  or  her sel f  f r om pr esi di ng over  t he 

case.   However ,  Just i ce Zi egl er  makes cl ear  t hat  t he Tody 

concur r ence di d not  i nvoke t hi s cour t ' s  super i nt endi ng 

aut hor i t y.   

¶64 Just i ce Zi egl er  pr ai ses t he cour t  of  appeal s i n t he 

pr esent  case f or  r el y i ng on her  Tody concur r ence but  shoot s down 

i t s at t empt  t o make sense of  her  pr i or  wr i t i ng.   Just i ce 

Zi egl er ' s concur r ence,  ¶75.      

                                                 
15 See Wi s.  Const .  ar t .  VI I ,  § 3 ( " The supr eme cour t  shal l  

have super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  
cour t s. " ) .  

16 See I n r e Jer r el l  C. J. ,  2005 WI  105,  ¶41,  283 
Wi s.  2d 145,  699 N. W. 2d 110.  
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¶65 As a r esul t  of  Just i ce Zi egl er ' s concur r ences,  

appel l at e cour t s ar e l ef t  t o wonder ,  as t he cour t  of  appeal s i n 

t he pr esent  case wonder ed,  what  l egal  aut hor i t y t hey can r el y on 

t o r evi ew a c i r cui t  cour t  i f  a case l i ke Tody ar i ses i n t he 

f ut ur e.   

 ¶66 The i nst ant  case does not  cal l  f or  f ur t her  di scussi on 

of  Tody- l i ke s i t uat i ons i n whi ch t he ci r cui t  cour t  j udge' s  

i mmedi at e f ami l y member  s i t s on t he j ur y.   Never t hel ess,  Just i ce 

Zi egl er ,  j oi ned by t hr ee of  our  col l eagues,  uses t hi s 

oppor t uni t y t o r e- open t he book and t o c l ose i t  by adopt i ng her  

Tody concur r ence,  r at her  t han by t aki ng a di f f er ent  pat h,  whi ch 

woul d be mor e coher ent  and woul d pr ovi de bet t er  gui dance t o 

c i r cui t  and appel l at e cour t s.  

¶67 One opt i on woul d be t o hol d t hat  t he l egal  aut hor i t y 

t o r ever se a c i r cui t  cour t  f or  al l owi ng a j udge' s i mmedi at e 

f ami l y member  t o s i t  on t he j ur y can be gr ounded i n t he concept  

of  bi as,  ei t her  by t he j ur or  or  t he c i r cui t  cour t  j udge.   I f  

t hat  r easoni ng commanded a maj or i t y of  t he cour t ,  t he cour t  

coul d t ake t he addi t i onal  st ep and def i ne what  cat egor i es of  

f ami l y member s of  t he c i r cui t  cour t  j udge must  be excl uded f r om 

t he j ur y.   The par t i es i n t he pr esent  case r ecommended t he 

second degr ee of  k i nshi p. 17  I n cont r ast ,  t he cour t  of  appeal s 

opt ed t o excl ude t he cat egor y " i mmedi at e f ami l y member s, "  

wi t hout  f ur t her  def i ni t i on.   Decl ar i ng t hat  i t  was 

                                                 
17 The cour t  mi ght  al so be gui ded by SCR 60. 04( 4) ( e) ,  whi ch 

r equi r es a j udge t o r ecuse hi msel f  or  her sel f  i f  a par t y,  
l awyer ,  i nt er est ed per son,  or  mat er i al  wi t ness i s wi t hi n t he 
t hi r d degr ee of  k i nshi p of  t he j udge or  t he j udge' s spouse.   
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" i nt er st i t i al l y  appl y i ng t he under l y i ng r at i onal e of "  t he Tody 

concur r i ng opi ni on, 18 t he cour t  of  appeal s hel d " t hat  pr esi di ng 

j udges must  sua spont e r emove t hei r  i mmedi at e f ami l y member s 

f r om t he panel  of  pot ent i al  j ur or s. " 19   

¶68 Anot her  opt i on woul d be f or  t hi s cour t  t o expl i c i t l y 

i nvoke i t s super i nt endi ng and admi ni st r at i ve aut hor i t y t o 

r equi r e c i r cui t  cour t s t o ensur e t hat  member s of  a speci f i ed 

cat egor y of  f ami l y member s of  t he pr esi di ng ci r cui t  cour t  j udge 

do not  s i t  on j ur i es.   Agai n,  i f  t hat  r easoni ng commanded a 

maj or i t y of  t he cour t ,  t he cour t  coul d t ake t he addi t i onal  st ep 

and def i ne what  cat egor i es of  f ami l y member s of  t he c i r cui t  

cour t  j udge ar e excl uded f r om t he j ur y.   

¶69 Because Just i ce Zi egl er ' s concur r ence i n t he pr esent  

case r ej ect ed t he cour t  of  appeal s '  ef f or t  t o make sense of  her  

Tody concur r ence and agai n expl ai ned t hat  t hese cases ar e not  

about  j ur y or  j udge bi as,  Wi sconsi n c i r cui t  and appel l at e cour t s 

wi l l  be,  I  t hi nk,  l ef t  scr at chi ng t hei r  heads l ooki ng f or  l egal  

pr i nci pl es t o appl y t o t he f act s pr esent ed.  

¶70 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶71 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

 

                                                 
18 Sel l hausen,  330 Wi s.  2d 778,  ¶23.  

19 I d. ,  ¶14.  
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¶72 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y ' s hol di ng and i t s appl i cat i on of  St at e v.  Li ndel l ,  

2001 WI  108,  245 Wi s.  2d 689,  629 N. W. 2d 223,  t o t he 

c i r cumst ances of  t hi s case.   That  i s,  I  agr ee wi t h t he maj or i t y 

t hat  Sel l hausen i s not  ent i t l ed t o a new t r i al  because she 

exer ci sed a per empt or y st r i ke t o r emove t he ci r cui t  cour t  

j udge' s daught er - i n- l aw f r om t he j ur y and because she has not  

demonst r at ed t hat  r ever sal  i s ot her wi se appr opr i at e.   See 

maj or i t y op. ,  ¶7;  Li ndel l ,  245 Wi s.  2d 689,  ¶¶113,  119 

( concl udi ng t hat  " [ t ] he subst ant i al  r i ght s of  a par t y ar e not  

af f ect ed or  i mpai r ed when a def endant  chooses t o exer ci se a 

s i ngl e per empt or y st r i ke t o cor r ect  a c i r cui t  cour t  er r or "  but  

acknowl edgi ng t hat  r ever sal  mi ght  never t hel ess be appr opr i at e 

i f ,  f or  exampl e,  " a c i r cui t  cour t  j udge r epeat edl y and 

del i ber at el y mi sappl i es t he l aw t o f or ce a def endant  t o use 

per empt or y chal l enges or  when t he cour t  makes er r or s t hat  f or ce 

a def endant  t o use most  or  al l  of  hi s or  her  per empt or y 

st r i kes" ) .  

¶73 St i l l ,  I  wr i t e separ at el y and concur  because,  unl i ke 

t he maj or i t y,  I  woul d di scuss t hi s cour t ' s  deci s i on i n St at e v.  

Tody,  2009 WI  31,  316 Wi s.  2d 689,  764 N. W. 2d 737.   To be cl ear ,  

I  do not  adopt  t he Tody l ead opi ni on and i t s concl usi on t hat  a 

pr esi di ng j udge' s i mmedi at e f ami l y member ,  when ser vi ng as a 

j ur or ,  i s  per  se obj ect i vel y bi ased.   See i d. ,  ¶5.   I nst ead,  I  

adopt  i n f ul l  my concur r ence i n Tody t hat  not es a c i r cui t  

cour t ' s  i nher ent  aut hor i t y t o st r i ke such a j ur or .   See i d. ,  

¶¶59- 68 ( Zi egl er ,  J. ,  concur r i ng) .   Today,  t hr ee j ust i ces j oi n 
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me.   Accor di ngl y,  t hi s concur r ence i s t he maj or i t y opi ni on on 

t he i ssue of  Tody' s appl i cat i on t o t hi s case.   Ther ef or e,  my 

concur r ence i n Tody and t hi s  concur r ence now r epr esent  t he 

opi ni on of  t he maj or i t y of  t hi s cour t .    

¶74 The cour t  of  appeal s i n t hi s  case went  t o gr eat  

l engt hs t o i nt er pr et  and appl y Tody,  even t o t he poi nt  of  

decl ar i ng t hat  " [ t ] he i ssue i n t hi s appeal  i s  whet her  Tody 

r equi r es a new t r i al  f or  Sel l hausen. "   St at e v.  Sel l hausen,  2010 

WI  App 175,  ¶7,  330 Wi s.  2d 778,  794 N. W. 2d 793.   The cour t  of  

appeal s '  r el i ance on Tody deser ves our  at t ent i on.    

¶75 Rel yi ng on my concur r ence i n Tody,  t he cour t  of  

appeal s concl uded t hat  ef f i c i ent  and ef f ect i ve oper at i on of  t he 

cour t  syst em r equi r es pr esi di ng j udges t o sua spont e r emove 

t hei r  i mmedi at e f ami l y member s f r om a panel  of  pot ent i al  j ur or s.   

See i d. ,  ¶¶11,  22- 23.   I  par t  ways wi t h t he cour t  of  appeal s '  

deci s i on t o i mpose a dut y upon ci r cui t  cour t  j udges t o al ways 

sua spont e r emove t hei r  i mmedi at e f ami l y member s f r om a panel  of  

pot ent i al  j ur or s.   Par t i es may ver y wel l  r ecei ve a f ai r  and 

i mpar t i al  j ur y even i f  t he j ur y  i ncl udes a member  of  t he j udge' s  

f ami l y.   St i l l ,  i n such ci r cumst ances,  t he pot ent i al  f or  bot h 

f or eseeabl e and unf or eseeabl e pr obl ems war r ant s t he j udge' s 

ser i ous consi der at i on.   Accor di ngl y,  consi st ent  wi t h my 

concur r ence i n Tody,  I  cont i nue t o ur ge ci r cui t  cour t  j udges t o 

exer ci se t hei r  i nher ent  aut hor i t y t o ensur e t he f ai r ,  ef f i c i ent ,  

and ef f ect i ve admi ni st r at i on of  j ust i ce by consi der i ng whet her  

t he r emoval  of  t hei r  i mmedi at e f ami l y member s f r om a panel  of  

pot ent i al  j ur or s or  whet her  r ecusal  f r om t he case woul d avoi d 
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such pr obl ems.   Tody,  316 Wi s.  2d 689,  ¶¶60,  67 ( Zi egl er ,  J. ,  

concur r i ng) .    

¶76 As t he cour t  of  appeal s acknowl edged,  t hi s case,  l i ke 

Tody,  does not  pr esent  a quest i on of  j ur or  bi as or  a cr i mi nal  

def endant ' s Si xt h Amendment  r i ght  t o be t r i ed by an i mpar t i al  

j ur y.   Sel l hausen,  330 Wi s.  2d 778,  ¶22 ( c i t i ng Tody,  316 

Wi s.  2d 689,  ¶61 ( Zi egl er ,  J. ,  concur r i ng) ) .   A r easonabl e 

per son i n t he j ur or ' s posi t i on may be qui t e abl e t o base her  

deci s i on sol el y on t he evi dence pr esent ed and t he l aw as 

i nst r uct ed,  wi t hout  r egar d t o t he f act  t hat  t he neut r al ,  non-

f act - f i ndi ng j udge i s her  r el at i ve.   See Tody,  316 Wi s.  2d 689,  

¶66 ( Zi egl er ,  J. ,  concur r i ng) .   Rat her ,  t hi s case i s about  a 

c i r cui t  cour t  j udge' s i nher ent  aut hor i t y t o f ai r l y ,  ef f i c i ent l y,  

and ef f ect i vel y admi ni st er  j ust i ce t hr ough t he pr ocess of  j ur y  

sel ect i on.   See Sel l hausen,  330 Wi s.  2d 778,  ¶22 ( " Thi s i s a 

quest i on of  how cour t s wi l l  admi ni st er  j ust i ce. " ) .   Per mi t t i ng 

t he pr esi di ng j udge' s i mmedi at e f ami l y member  t o r emai n on a 

j ur y has t he pot ent i al  t o cr eat e pr obl ems,  i ncl udi ng t he 

possi bi l i t y  t hat  t he j udge may be cal l ed upon t o r ul e on an 

i ssue i n whi ch hi s or  her  f ami l y member  i s t he subj ect  of  

i nqui r y.   See SCR 60. 04( 4) ( e) 4.   Of  cour se,  such pr obl ems may 

never  sur f ace.   However ,  t o ensur e t he f ai r ,  ef f i c i ent ,  and 

ef f ect i ve admi ni st r at i on of  j ust i ce,  j udges shoul d consi der  

whet her  t hey can avoi d f or eseeabl e pr obl ems by r emovi ng t hei r  

i mmedi at e f ami l y  member s f r om a panel  of  pot ent i al  j ur or s or  

r ecusi ng t hemsel ves f r om t he case.   I ndeed,  had t he j udge i n 

t hi s case r emoved hi s daught er - i n- l aw f r om t he panel  of  
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pot ent i al  j ur or s,  and had t he j udge i n Tody r emoved hi s mot her  

f r om t he panel  of  pot ent i al  j ur or s,  see 316 Wi s.  2d 689,  ¶¶17-

18,  t hi s ver y i ssue pr obabl y woul d not  have come bef or e us.  

¶77 I n summar y,  I ,  unl i ke t he maj or i t y,  agr ee wi t h t he 

cour t  of  appeal s  t hat  Tody i s  wor t hy of  di scussi on i n t hi s case.   

For  t he r easons st at ed i n my concur r ence i n Tody and adopt ed i n 

f ul l  t oday,  I  r espect f ul l y concur .  

¶78 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER,  PATI ENCE DRAKE ROGGENSACK,  and MI CHAEL J.  GABLEMAN j oi n 

t hi s concur r ence.  
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