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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  Aur or a 

Consol i dat ed Heal t h Car e and Sent r y I nsur ance,  A Mut ual  Company 

( col l ect i vel y,  " Aur or a" )  seek r evi ew of  a deci s i on of  t he cour t  

of  appeal s,  whi ch uphel d a deci s i on of  t he Labor  and I ndust r y 

Revi ew Commi ssi on ( LI RC)  det er mi ni ng t hat  Jef f r ey Schaef er  was 

per manent l y and t ot al l y di sabl ed as a r esul t  of  a wor k i nj ur y. 1  
                                                 

1 Aur or a Consol .  Heal t h Car e v.  LI RC,  2010 WI  App 173,  330 
Wi s.  2d 804,  794 N. W. 2d 520 ( af f i r mi ng a deci s i on of  t he c i r cui t  
cour t  f or  Mi l waukee Count y,  Maxi ne A.  Whi t e,  J. ,  pr esi di ng,  
whi ch uphel d LI RC' s deci s i on) .  
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LI RC made t hi s det er mi nat i on af t er  denyi ng Aur or a' s l ast - mi nut e 

r equest  t o cr oss- exami ne or  make f ur t her  i nqui r es of  Dr .  Jer ome 

Eber t ,  an i ndependent  physi c i an appoi nt ed by t he Depar t ment  of  

Wor kf or ce Devel opment  ( t he Depar t ment )  t o exami ne Schaef er  and 

r epor t  on t he cause of  hi s di sabi l i t y .     

¶2 Aur or a asser t s t hat  i t  has bot h a st at ut or y and a 

const i t ut i onal  due pr ocess r i ght  t o cr oss- exami ne Dr .  Eber t .   I t  

cont ends t hat  LI RC er r oneousl y exer ci sed i t s di scr et i on by 

denyi ng i t s r equest s t o cr oss- exami ne or  make f ur t her  i nqui r i es 

of  Dr .  Eber t .     

¶3 We det er mi ne t hat  nei t her  Wi s.  St at .  § 102. 17( 1) ( g)  

nor  Wi s.  St at .  § 102. 17( 1) ( d) 2 pr ovi des Aur or a a st at ut or y r i ght  

t o cr oss- exami ne Dr .  Eber t ,  an i ndependent  physi c i an appoi nt ed 

by t he Depar t ment .   We f ur t her  det er mi ne t hat  LI RC di d not  

v i ol at e Aur or a' s due pr ocess r i ght s when i t  decl i ned t o r emand 

f or  cr oss- exami nat i on.    

¶4 Fi nal l y,  we concl ude t hat  LI RC di d not  er r oneousl y 

exer ci se i t s di scr et i on.   When i t  decl i ned t o r emand f or  a t hi r d 

t i me t o al l ow Dr .  Eber t  t o be quest i oned f ur t her ,  LI RC 

consi der ed t he r el evant  f act s,  appl i ed t he pr oper  st andar d of  

l aw,  and r eached a det er mi nat i on t hat  a r easonabl e per son coul d 

r each.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.    

I  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 Schaef er  was hi r ed by Aur or a Consol i dat ed Heal t h Car e 

i n 1981.   I n 2001,  he suf f er ed a wor k- r el at ed i nj ur y.   Af t er  hi s 

i nj ur y,  Schaef er  cont i nued t o per f or m var i ous unski l l ed t asks 

f or  Aur or a unt i l  he was t er mi nat ed i n 2006 due t o Aur or a' s 

i nabi l i t y  t o accommodat e hi s physi cal  r est r i ct i ons. 3  Schaef er  

f i l ed a wor ker ' s compensat i on c l ai m f or  per manent  and t ot al  

di sabi l i t y .       

¶6 The medi cal  and pr ocedur al  f act s i n t hi s case ar e 

compl ex.   We begi n by set t i ng f or t h f act s r el at ed t o Schaef er ' s 

medi cal  hi st or y,  and t hen we t ur n t o t he pr ocedur al  f act s 

r el at ed t o hi s wor ker ' s compensat i on c l ai m.   I n set t i ng f or t h 

t hese f act s,  we r el y on t he f act ual  f i ndi ngs made by LI RC.  

¶7 Schaef er  has an ext ensi ve medi cal  hi st or y,  i ncl udi ng 

at  l east  t wo wor k- r el at ed i nj ur i es,  sever al  i nj ur i es t hat  ar e 

not  wor k- r el at ed,  and ot her  medi cal  condi t i ons.   Al t hough much 

of  Schaef er ' s medi cal  hi st or y was at  i ssue dur i ng t he 

pr oceedi ngs bef or e t he Depar t ment ,  onl y t wo of  Schaef er ' s 

condi t i ons r emai n at  i ssue i n t hi s appeal :  ( 1)  a back condi t i on 

t hat  was caused,  Schaef er  asser t s,  by a 2001 wor k- r el at ed 

i nj ur y;  and ( 2)  non- wor k- r el at ed avascul ar  necr osi s of  t he hi ps 

t hat  devel oped i n 2005 and r esul t ed i n a 2006 hi p r epl acement .   

                                                 
3 Ther e i s evi dence i n t he r ecor d suggest i ng t hat  Schaef er  

st opped wor ki ng i n 2005,  r at her  t han 2006.   I n i t s deci s i on,  
LI RC det er mi ned t hat  Schaef er  was t er mi nat ed i n Jul y of  2006 due 
t o Aur or a' s i nabi l i t y  t o accommodat e hi s var i ous physi cal  
r est r i ct i ons.   Aur or a does not  chal l enge t hi s f i ndi ng of  f act  as 
c l ear l y er r oneous.   
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I n set t i ng f or t h Schaef er ' s medi cal  hi st or y,  we f ocus on t hese 

t wo condi t i ons.  

¶8 The wor k- r el at ed i nj ur y at  i ssue i n t hi s case occur r ed 

on Febr uar y 27,  2001,  when Schaef er  s l i pped and f el l  on a pat ch 

of  i ce whi l e maki ng a del i ver y f or  hi s empl oyer .   Si x days af t er  

t he Febr uar y 27,  2001 i nci dent ,  Schaef er  sought  t r eat ment  f r om 

Dr .  James Cai n and was di agnosed wi t h a L5- S1 r ecur r ent  di sc 

her ni at i on.   Dr .  Cai n per f or med a l umbar  f usi on i n June of  2001.   

Schaef er  t empor ar i l y  r et ur ned t o wor k,  but  t he f usi on di d not  

heal  pr oper l y,  and Dr .  Cai n per f or med a second l umbar  f usi on i n 

Febr uar y of  2002.      

¶9 At  t he t i me,  Aur or a conceded wor ker ' s compensat i on 

l i abi l i t y  f or  Schaef er ' s i nj ur y  and sur ger i es,  and i t  pai d 

t empor ar y t ot al  di sabi l i t y  benef i t s,  t empor ar y par t i al  

di sabi l i t y  benef i t s,  and some medi cal  expenses.   Fol l owi ng t he 

2002 sur ger y,  Schaef er  t empor ar i l y  r et ur ned t o wor k on a f ul l -

t i me basi s.      

¶10 I n t he f al l  of  2004,  however ,  Schaef er  began t o 

exper i ence r ecur r ent  l ow back and bi l at er al  l eg sympt oms and 

pai n,  and Dr .  Cai n r ef er r ed Schaef er  t o Dr .  Al i  Sadeghi  f or  pai n 

management .   Accor di ng t o t he medi cal  r ecor ds,  Schaef er  saw Dr .  

Sadeghi  on a r egul ar  basi s over  a per i od of  year s,  and t hey 

exper i ment ed wi t h a var i et y of  st r at egi es t o cont r ol  t he pai n 

such as t r i gger  poi nt  i nj ect i ons,  Bot ox i nj ect i ons,  and 

nar cot i c- based pai n medi cat i on.      

¶11 I n 2005,  Schaef er  al so devel oped pai n i n hi s  r i ght  

hi p,  and he under went  a t ot al  hi p r epl acement  on August  15,  2006 
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wi t h a posi t i ve r esul t .   Schaef er  has not  c l ai med t hat  t he r i ght  

hi p pai n and t he hi p r epl acement  sur ger y r esul t ed f r om any wor k-

r el at ed i nj ur y.      

¶12 Even af t er  t he hi p r epl acement  sur ger y,  Schaef er  

cont i nued t o exper i ence pai n.   I n 2007,  Schaef er  under went  a 

t hi r d back sur ger y wi t h a new doct or ,  who r emoved t he f usi on 

har dwar e and det er mi ned t hat  t he f usi on was sol i d.    

¶13 Wi t h t he above as backgr ound,  we t ur n t o t he f act s 

r el at ed t o Schaef er ' s pr esent  wor ker ' s compensat i on c l ai m.   

Schaef er  f i l ed a c l ai m wi t h t he Depar t ment ,  asser t i ng t hat  as a 

consequence of  hi s wor k- r el at ed i nj ur y,  he was per manent l y and 

t ot al l y di sabl ed.     

¶14 To suppor t  hi s c l ai m of  per manent  t ot al  di sabi l i t y ,  

Schaef er  r el i ed i n par t  on a Lumbosacr al  Spi ne I mpai r ment  

Medi cal  Assessment  For m compl et ed by Dr .  Sadeghi  on Jul y 10,  

2006,  j ust  pr i or  t o hi s hi p r epl acement  sur ger y.   I n t hat  f or m,  

Dr .  Sadeghi  not ed t hat  Schaef er  had been di agnosed wi t h post -

l ami nect omy pai n syndr ome and bi l at er al  avascul ar  necr osi s of  

t he hi ps,  and he i mposed ext r eme physi cal  r est r i ct i ons t hat  

sever el y l i mi t ed Schaef er ' s abi l i t y  t o wor k.      

¶15 Accor di ng t o Dr .  Sadeghi ,  Schaef er  coul d not  

cont i nuousl y s i t  f or  mor e t han 15 mi nut es.   He coul d not  

cont i nuousl y st and f or  mor e t han 30 mi nut es,  and af t er  st andi ng 

f or  t hat  dur at i on,  he woul d need t o l i e down.   Dr .  Sadeghi  

r epor t ed t hat  dur i ng an ei ght - hour  wor kday,  Schaef er  coul d s i t  

l ess t han t wo hour s and st and or  wal k l ess t han t wo hour s,  and 

he woul d r equi r e mor e t han t en unschedul ed br eaks.   Fur t her ,  
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Schaef er  coul d l i f t  l ess t han 10 pounds onl y r ar el y,  and coul d 

never  t wi st ,  st oop,  or  bend.   Dr .  Sadeghi  concl uded t hat  

Schaef er  woul d f r equent l y exper i ence sympt oms whi ch i nt er f er e 

wi t h at t ent i on and concent r at i on needed t o per f or m even si mpl e 

t asks,  t hat  he woul d be unabl e t o per f or m r out i ne,  r epet i t i ve 

t asks at  a consi st ent  pace,  and t hat  he woul d l i kel y be absent  

f r om wor k " mor e t han f our  days per  mont h"  due t o i mpai r ment s or  

t r eat ment .   He concl uded t hat  t he above r est r i ct i ons ar e " l i kel y 

t o be per manent . "     

¶16 Bot h par t i es agr eed t hat  t he r est r i ct i ons i mposed by 

Dr .  Sadeghi  wer e sever e,  and i f  adopt ed,  t he r est r i ct i ons woul d 

mean t hat  Schaef er  was per manent l y and t ot al l y di sabl ed.   

Addi t i onal l y,  bot h par t i es agr eed t hat  because Schaef er  di d not  

c l ai m t hat  hi s hi p pr obl em was wor k- r el at ed,  any r esi dual  

ef f ect s of  t he hi p pr obl em shoul d not  be t aken i nt o account  when 

assessi ng Schaef er ' s di sabi l i t y  f or  wor ker ' s compensat i on 

pur poses.     

¶17 The par t i es '  di sagr eement  r evol ved ar ound t he ext ent  

t o whi ch Schaef er ' s pai n and t he r esul t i ng r est r i ct i ons wer e 

caused by t he Febr uar y 27,  2001 wor k- r el at ed i nj ur y.   Aur or a 

cont ended t hat  Schaef er ' s pai n and physi cal  r est r i ct i ons wer e 

not  caused by t he Febr uar y 27 i nj ur y,  and wer e i nst ead caused by  

ot her  i nj ur i es and medi cal  condi t i ons,  i ncl udi ng Schaef er ' s non-

wor k- r el at ed hi p pr obl em.     

¶18 To r esol ve t he di sput e,  a hear i ng was hel d i n f r ont  of  

an admi ni st r at i ve l aw j udge empl oyed by t he Depar t ment .   At  t he 

hear i ng,  Schaef er  was t he onl y wi t ness t o t est i f y.   
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Addi t i onal l y,  bot h par t i es pr esent ed t he opi ni ons of  medi cal  

exper t s,  and bot h par t i es r et ai ned vocat i onal  exper t s t o 

eval uat e Schaef er ' s post - i nj ur y ear ni ng capaci t y.   I n l i eu of  

t est i f y i ng,  t hese exper t s submi t t ed cer t i f i ed wr i t t en r epor t s.    

¶19 Dr .  Cai n opi ned t hat  Schaef er ' s wor k- r el at ed i nj ur y 

di r ect l y caused t he r ecur r ent  di sc her ni at i on,  t hat  i t  was a 

subst ant i al  f act or  necessi t at i ng t he l umbar  f usi on sur ger i es,  

and t hat  Schaef er  woul d not  have needed t he sur ger i es but  f or  

t he wor k- r el at ed i nj ur y.   By cont r ast ,  Aur or a' s  medi cal  exper t  

opi ned t hat  Schaef er ' s Febr uar y 27 i nj ur y r esul t ed i n a mi nor  

spr ai n,  t hat  t he ef f ect s of  t hi s i nj ur y wer e t empor ar y,  and t hat  

Schaef er ' s r ecur r ent  her ni at i on and pai n wer e caused by ot her  

pr eexi st i ng and unr el at ed medi cal  condi t i ons i ncl udi ng hi s 

necr osi s of  t he hi ps.    

¶20 Aur or a' s vocat i onal  exper t  opi ned t hat  i f  Dr .  

Sadeghi ' s r est r i ct i ons wer e accur at e and r ef l ect ed t he ef f ect s 

of  t he wor k- r el at ed i nj ur y,  r at her  t han t he ef f ect s of  ot her ,  

non- wor k- r el at ed i nj ur i es,  Schaef er  had sust ai ned a per manent  

t ot al  l oss of  ear ni ng capaci t y.   As a consequence of  Schaef er ' s 

i nabi l i t y  t o mai nt ai n a consi st ent  wor k schedul e coupl ed wi t h 

hi s physi cal  r est r i ct i ons and i nabi l i t y  t o mai nt ai n 

concent r at i on,  " he woul d have access t o such a l i mi t ed number  
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and t ype of  j obs t hat  I  woul d consi der  hi m ' odd l ot . ' " 4  However ,  

r el y i ng on Aur or a' s medi cal  exper t ' s  concl usi on t hat  t he 

Febr uar y 27 f al l  was not  t he cause of  Schaef er ' s cont i nui ng 

di sabi l i t y ,  Aur or a' s vocat i onal  exper t  asser t ed,  " i f  t her e i s  no 

connect i on bet ween a condi t i on and i ndust r i al  exposur e,  t her e 

can be no vocat i onal  i mpact  or  l oss at t r i but abl e t her et o. "    

¶21 Because t he par t i es di sput ed t he cause of  t he 

r est r i ct i ons i mposed by Dr .  Sadeghi ,  t he admi ni st r at i ve l aw 

j udge agr eed t o hol d t he r ecor d open and al l ow t he par t i es t o 

make addi t i onal  i nqui r i es.   I n a post - hear i ng submi ssi on,  Dr .  

Sadeghi  c l ar i f i ed t hat  t he r est r i ct i ons he i mposed wer e l i mi t ed 

t o Schaef er ' s l ower  back condi t i on and wer e not  necessi t at ed by 

hi s hi p condi t i on.   I n per t i nent  par t ,  he wr ot e:  

As per  our  di scussi on,  t hi s i s a c l ar i f i cat i on 
r egar di ng t he r est r i ct i ons t hat  wer e out l i ned i n a 
l umbosacr al  spi ne i mpai r ment  medi cal  assessment  f or m 
t hat  was f i l l ed out  by me.   Pl ease not e t hat  t he 
r est r i ct i ons onl y appl y t o Mr .  Schaef er ' s l umbosacr al  
spi ne and does not  appl y t o any ot her  or gan syst em or  
muscul oskel et al  syst em such as t he hi ps.      

¶22 Af t er  r ecei v i ng t hi s c l ar i f i cat i on,  t he admi ni st r at i ve 

l aw j udge i ssued a wr i t t en dec i s i on dat ed Febr uar y 22,  2008.   

Fi ndi ng t he opi ni ons of  Dr .  Cai n and Dr .  Sadeghi  t o be cr edi bl e 

                                                 
4 The essent i al  i dea behi nd t he " odd l ot "  doct r i ne i s t hat  

per manent  t ot al  di sabi l i t y  under  wor ker ' s compensat i on l aw 
" shoul d not  be t aken l i t er al l y t o mean compl et e and ut t er  
hel pl essness,  because some i nj ur ed wor ker s f i nd t hemsel ves,  
because of  t hei r  age,  educat i on,  t r ai ni ng,  and over al l  capaci t y,  
' i ncapabl e of  becomi ng or di nar y wor kmen of  aver age capaci t y i n 
any wel l  known br anch of  t he l abour  mar ket . ' "   Beecher  v.  LI RC,  
2004 WI  88,  ¶31,  273 Wi s.  2d 136,  682 N. W. 2d 29 ( quot i ng Car di f f  
Cor p.  v.  Hal l ,  1 K. B.  1009 ( 1911) ) .   
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and per suasi ve,  he concl uded t hat  Aur or a was l i abl e f or  t he 

medi cal  t r eat ment  necessi t at ed by t he Febr uar y 27 i nj ur y.   Based 

on Dr .  Sadeghi ' s c l ar i f i cat i on t hat  t he r est r i ct i ons r esul t ed 

excl usi vel y f r om Schaef er ' s l ow back pr obl em and t he opi ni ons of  

bot h par t i es '  vocat i onal  exper t s,  he f ur t her  concl uded t hat  

Schaef er  was per manent l y and t ot al l y di sabl ed as a r esul t  of  t he 

Febr uar y 27 i nj ur y.    

¶23 Aur or a sought  LI RC' s r evi ew.   I t  ar gued t hat  Dr .  

Sadeghi ' s post - hear i ng c l ar i f i cat i on was not  cr edi bl e.   I n 

suppor t ,  Aur or a expl ai ned t hat  at  t he t i me t hat  Dr .  Sadeghi  

i mposed t he r est r i ct i ons,  he made di r ect  r ef er ence t o Schaef er ' s  

avascul ar  necr osi s of  t he hi ps,  and var i ous doct or s had opi ned 

t hat  Schaef er ' s hi p pr obl em was t he pr i mar y sour ce of  hi s pai n.   

Addi t i onal l y,  Aur or a cont ended,  t he r ecor d r eveal ed t hat  

Schaef er ' s condi t i on i mpr oved af t er  hi s hi p r epl acement  sur ger y.    

¶24 LI RC r emanded t he mat t er  t o t he Depar t ment  f or  t he 

appoi nt ment  of  " an i ndependent  physi c i an t o assess [ Schaef er ' s]  

f unct i onal  di sabi l i t i es,  not  i ncl udi ng any f unct i onal  di sabi l i t y  

t hat  may be at t r i but abl e t o hi s r i ght  hi p condi t i on or  r i ght  hi p 

sur ger y. "   See Wi s.  St at .  § 102. 17( 1) ( g)  ( per mi t t i ng t he 
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appoi nt ment  of  an i mpar t i al  physi c i an) . 5  Addi t i onal l y,  LI RC 

or der ed t hat  t he par t i es woul d be al l owed t o suppl ement  t he 

r ecor d wi t h medi cal  opi ni ons i n r esponse t o t he i ndependent  

physi c i an' s opi ni on,  and t her eaf t er ,  t he mat t er  woul d be 

r et ur ned t o LI RC f or  a deci s i on.    

¶25 Pur suant  t o Wi s.  St at .  § 102. 17( 1) ( g) ,  t he 

admi ni st r at i ve l aw j udge appoi nt ed Dr .  Eber t ,  who exami ned 

Schaef er  and pr ovi ded a wr i t t en r epor t .   Dr .  Eber t  concl uded 

t hat  100 per cent  of  Schaef er ' s di sabi l i t y  was due t o wor k-

r el at ed back pr obl ems,  and t hat  even wi t hout  t he hi p pr obl em,  

hi s r est r i ct i ons woul d be t he same:   

Jef f  Schaef er  has f ai l ed back sur ger y syndr ome wi t h 
act i v i t y- l i mi t i ng l ow back pai n but  al so wi t h some 
chr oni c r adi cul ar  sympt oms.   I  was abl e t o det ect  some 
pr obl ems t hat  ar e at t r i but abl e t o t he hi p,  namel y some 
weakness i n t he r i ght  hi p gi r dl e whi ch i s ver y common 
af t er  hi p j oi nt  r epl acement  but  f r om a f unct i onal  
st andpoi nt ,  t hi s woul d not  cause hi m t o have ver y many 
l i mi t at i ons.   The onl y r est r i ct i ons I  woul d gi ve hi m 
f or  hi s hi p woul d be per haps no cl i mbi ng l adder s or  
car r y i ng heavy obj ect s f r equent l y.   I n ot her  wor ds,  I  
woul d not  have hi m doi ng heavy dut y wor k,  but  
ot her wi se he does not  need any r est r i ct i ons wi t h 
r egar d t o hi s hi p.   I  woul d say 100% of  hi s di sabi l i t y  
at  t hi s poi nt  i s  due t o hi s back.   I n ot her  wor ds,  i f  

                                                 
5 Wi sconsi n St at .  § 102. 17( 1) ( g)  pr ovi des t hat  t he 

Depar t ment  may di r ect  t he appoi nt ment  of  an " i mpar t i al "  
physi c i an.   LI RC' s or der  r emanded f or  t he appoi nt ment  of  an 
" i ndependent "  physi c i an.   For  t he sake of  consi st ency,  we use 
t he adj ect i ve " i ndependent "  t hr oughout  t hi s opi ni on when 
r ef er r i ng t o a physi c i an appoi nt ed t o r ender  an i mpar t i al  
r epor t .   An i ndependent  physi c i an appoi nt ed under  Wi s.  St at .  
§ 102. 17( 1) ( g)  shoul d not  be conf used wi t h an i ndependent  
medi cal  exami ner  ( I ME)  r et ai ned by one of  t he par t i es t o r ef ut e 
t he opposi ng par t y ' s case.       
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he had no hi p pr obl em what soever ,  hi s r est r i ct i ons 
woul d be t he same. 6  

¶26 Dr .  Eber t  opi ned t hat  t he f ol l owi ng r est r i ct i ons wer e 

necessar y as a r esul t  of  Schaef er ' s di sabi l i t y :  " Si t  f or  1/ 2-

hour ,  st and f or  1/ 2- hour ,  dr i ve f or  1/ 2- hour ,  wal k 1/ 2- mi l e 

maxi mum.   Sedent ar y dut y l i f t i ng 10 pounds f r equent l y,  20 pounds 

maxi mal  wi t h change i n posi t i on ever y 1/ 2- hour . "    

¶27 I n r esponse t o Dr .  Eber t ' s  eval uat i on,  Aur or a obt ai ned 

a suppl ement al  r epor t  f r om i t s vocat i onal  exper t .   She opi ned 

t hat  Schaef er  was " qual i f i ed f or  a var i et y of  j obs i n t he open 

l abor  mar ket ,  such as secur i t y guar d,  count er  c l er k,  r et ai l  

sal es,  et c. "      

¶28 Schaef er  submi t t ed a l et t er  t o LI RC,  asser t i ng t hat  

Dr .  Eber t ' s  r epor t  made cl ear  t hat  " Dr .  Sadeghi  was not  

i ncl udi ng r est r i ct i ons at t r i but abl e t o a non- wor k- r el at ed hi p 

condi t i on when assessi ng t he appl i cant ' s f unct i onal  

di sabi l i t i es. "   However ,  Schaef er  cont ended,  Dr .  Eber t ' s  opi ni on 

was i ncompl et e because i t  f ai l ed t o addr ess " t he cr i t i cal  i ssue 

i n t he case:  To what  ext ent  does t he l ow back di sabi l i t y  i mpact  

t he appl i cant ' s abi l i t y  t o mai nt ai n a consi st ent  wor k schedul e. "   

                                                 
6 I n suppor t  of  hi s concl usi on t hat  Schaef er ' s di sabi l i t y  

was due t o wor k- r el at ed back pr obl ems,  Dr .  Eber t  r epor t ed:  

[ Schaef er ' s]  cur r ent  pai n i s i n t he l ow back wi t h 
r adi at i on al l  t he way down t he r i ght  l eg wi t h some 
numbness i n t he r i ght  gr eat er  t han l ef t  f eet .   He has 
pai n whenever  he si t s or  st ands f or  t oo l ong,  and i t  
i s  about  1/ 2- hour  t ol er ance i n each posi t i on.   He 
r epor t s t hi s pai n i s essent i al l y  t he same bef or e he 
began havi ng t he hi p pai n and i t  r emai ned unchanged 
af t er  t he hi p sur ger y.    
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Schaef er  ar gued t hat  " t he necessi t y t o t ake sever al  unschedul ed 

br eaks dur i ng t he day and t he l i kel i hood t hat  t he appl i cant  

woul d be absent  f r om wor k mor e t han f our  t i mes per  mont h 

di ct at es t hat  a r easonabl y st abl e l abor  mar ket  does not  exi st  

f or  t he appl i cant . "     

¶29 LI RC r emanded t he mat t er  f or  t he second t i me,  

i nst r uct i ng t he admi ni st r at i ve l aw j udge t o ask Dr .  Eber t  t o 

addr ess t he f ol l owi ng quest i ons:  

( 1)  how many hour s of  wor k i n an aver age wor kday woul d 
t he appl i cant  be abl e t o t ol er at e,  gi ven hi s physi cal  
r est r i ct i ons;  ( 2)  woul d t he appl i cant ' s physi cal  
r est r i ct i ons r equi r e hi m t o t ake unschedul ed br eaks 
dur i ng an aver age wor kday,  and i f  so,  what  i s t he 
est i mat e of  how many such br eaks woul d be r equi r ed;  
and ( 3)  woul d Dr .  Eber t  expect  t he ef f ect s of  t he 
appl i cant ' s l ow back di sabi l i t y  t o cause hi m t o mi ss 
wor k t i me on a r ecur r i ng basi s,  and i f  so,  what  i s t he 
est i mat e of  how of t en t hi s mi ssed wor k t i me mi ght  
occur ?     

¶30 Dr .  Eber t  r esponded t o t he quest i ons i n wr i t i ng,  

est i mat i ng t hat  gi ven hi s r est r i ct i ons,  Schaef er  woul d be abl e 

t o wor k ei ght  hour s per  day and t hat  appr oxi mat el y t wo 10- mi nut e 

br eaks per  day woul d be r equi r ed.   Dr .  Eber t  asser t ed:  " Chr oni c 

back pai n of  t hi s nat ur e does t end t o f l ar e at  t i mes.   Somet i mes 

t he f l ar es ar e so sever e t hat  wor k woul d not  be possi bl e.   I  

woul d est i mat e t hat  t hi s woul d occur  appr oxi mat el y 2 t i mes per  

mont h. "   The suppl ement al  r epor t  was di st r i but ed t o t he par t i es 

on Mar ch 16,  2009.     

¶31 Upon r ecei v i ng t hi s suppl ement al  r epor t ,  Aur or a di d 

not  i mmedi at el y r equest  t he oppor t uni t y t o cr oss- exami ne Dr .  
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Eber t .   Rat her ,  bot h par t i es r equest ed 30 days t o submi t  

addi t i onal  vocat i onal  r epor t s.      

¶32 Schaef er ' s vocat i onal  exper t  opi ned t hat  because 

Schaef er  woul d r equi r e unschedul ed br eaks and " woul d essent i al l y  

mi ss 24 days ( near l y f i ve f ul l  wor k weeks)  of  wor k st r i ct l y 

because of  hi s back condi t i on, "  he was unempl oyabl e.   Schaef er ' s 

exper t  expl ai ned t hat  " f ew i f  any empl oyer s woul d f i nd t hi s 

l evel  of  absent eei sm accept abl e. "    

¶33 On Apr i l  17,  2009,  Aur or a r equest ed a t wo- week 

ext ensi on t o " pr ovi de our  suppl ement al  r epor t  i n r esponse t o t he 

most  r ecent  opi ni ons of  Dr .  Eber t . "   I t  asser t ed:  " We wi l l  

submi t  our  r epor t  on or  bef or e May 1,  2009. "        

¶34 On May 1,  Aur or a submi t t ed a r epor t  f r om i t s 

vocat i onal  exper t .   Aur or a' s vocat i onal  exper t  " appr eci at e[ d] ,  

and t o some ext ent ,  under [ st ood] "  t hat  t he necessi t y f or  

unschedul ed br eaks was " at  l east  on i t s f ace,  of  i ssue, "  and 

t hat  t wo absences each mont h woul d have " mor e oner ous 

i mpl i cat i ons. "   

¶35 Never t hel ess,  she opi ned t hat  Schaef er  coul d be 

r et r ai ned f or  pr of essi onal  or  ski l l ed empl oyment  i n an 

envi r onment  whi ch woul d al l ow Schaef er  mor e f r eedom t o t ake 

unschedul ed br eaks.   She acknowl edged t hat  Schaef er  woul d need 

comput er  l i t er acy t r ai ni ng and addi t i onal  educat i on,  " at  l east  a 

sel ect  Associ at e degr ee but  mor e l i kel y a Baccal aur eat e. "     

¶36 Fur t her ,  Aur or a' s vocat i onal  exper t  opi ned t hat  

Schaef er ' s absent eei sm coul d pot ent i al l y  be cover ed under  t he 

Fami l y and Medi cal  Leave Act  ( FMLA) .   She cont ended:  " The 
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benef i t s af f or ded by t he FMLA become of  even gr eat er  

s i gni f i cance when one consi der s t he under st andi ng t hat  Mr .  

Schaef er  need not  di scl ose t o hi s empl oyer  ahead of  t i me,  i . e.  

dur i ng t he i nt er vi ew pr ocess,  t hat  he wi l l  be absent  f r om wor k 

t wi ce mont hl y as t hat  i s  not  ' guar ant eed, '  but  i s  r at her ,  i n Dr .  

Eber t ' s  own wor ds,  an ' est i mat e. ' "     

¶37 Then,  on May 1,  2009,  Aur or a sent  a l et t er  t o LI RC,  

r equest i ng t hat  i t  r emand t he mat t er  f or  a t hi r d t i me t o al l ow 

f or  cr oss- exami nat i on of  Dr .  Eber t :   

I  woul d l i ke t o have an oppor t uni t y t o expl or e Dr .  
Eber t ' s  opi ni ons f ur t her  on t hi s i ssue.   Ther ef or e,  I  
am r equest i ng t hat  t he case be r emanded agai n t o t he 
depar t ment ,  ei t her  f or  a cont i nued hear i ng t o el i c i t  
addi t i onal  t est i mony f r om Dr .  Eber t  r egar di ng hi s 
opi ni ons,  or  t o obt ai n a deposi t i on of  Dr .  Eber t  
r egar di ng t hese opi ni ons.      

Al t er nat i vel y,  Aur or a' s counsel  asked t hat  t hr ee addi t i onal  

quest i ons be submi t t ed t o Dr .  Eber t :  

( 1)  I s your  est i mat e t hat  Mr .  Schaef er  wi l l  mi ss wor k 
appr oxi mat el y t wo t i mes per  mont h due t o hi s chr oni c 
back pai n an opi ni on whi ch you hol d t o a r easonabl e 
degr ee of  medi cal  pr obabi l i t y? 

( 2)  Woul d i t  st i l l  be your  est i mat e t hat  Mr .  Schaef er  
woul d mi ss wor k appr oxi mat el y t wo t i mes per  mont h i f  
he wor ked on a par t  t i me basi s wi t hi n t he r est r i ct i ons 
you pr evi ousl y assi gned? 

( 3)  What  l evel  of  wor k coul d Mr .  Schaef er  per f or m t hat  
woul d not  l ead you t o est i mat e t hat  he woul d mi ss 
appr oxi mat el y t wo days f r om wor k per  mont h due t o t he 
condi t i on of  hi s back,  and what  per manent  f unct i onal  
r est r i ct i ons woul d be appr opr i at e f or  hi m i n t hat  
s i t uat i on?     
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¶38 Dur i ng t he or al  ar gument  bef or e t hi s cour t ,  Aur or a' s 

at t or ney cl ar i f i ed t hat  t he sol e r eason he r equest ed a hear i ng 

was t o cr oss- exami ne or  ot her wi se quest i on Dr .  Eber t :    

The cour t :  You di d not  r equest  any hear i ng beyond t he 
hear i ng f or  pur poses of  t aki ng Dr .  Eber t ' s  t est i mony.   
I s t hat  cor r ect ,  or  am I  i ncor r ect  on t hat ? 

Aur or a' s at t or ney:  That  i s cor r ect .   At  t he t i me I  
made t hat  r equest ,  t her e was al r eady an opi ni on f r om a 
t r eat i ng sur geon i n t he r ecor d t hat  was hel pf ul  t o my 
case.   I  al r eady had an i ndependent  medi cal  
exami nat i on t hat  was par t  of  t he r ecor d t hat  was 
hel pf ul  f or  my case.    I  had t he f i r st  set  of  
r est r i ct i ons f r om Dr .  Eber t  t hat  wer e hel pf ul  t o my 
case.   The onl y pr obl em t hat  I  had was t hat  second 
r epor t  of  Dr .  Eber t  and t he vocat i onal  opi ni ons t hat  
f ol l owed i t .   Your  honor ,  honest l y,  t he onl y t hi ng I  
want ed t o do i s ask Dr .  Eber t  some quest i ons about  hi s 
opi ni ons,  and I  t hi nk I  had t he r i ght  t o do t hat  under  
t he st at ut e.    

( Emphasi s added. )  

¶39 Four  weeks af t er  i t  r ecei ved Aur or a' s r equest ,  LI RC 

i ssued a deci s i on on t he mer i t s.   I n t he deci s i on,  LI RC decl i ned 

Aur or a' s r equest  t o or der  a t hi r d r emand.   I t  expl ai ned t hat  

f ur t her  i nqui r y of  Dr .  Eber t  was unnecessar y because i t  woul d 

ser ve no usef ul  pur pose:  " The commi ssi on i s f ami l i ar  wi t h Dr .  

Eber t ,  because he has pr ovi ded t i ebr eaker  medi cal  opi ni ons i n 

numer ous cases,  and t he commi ssi on i s sat i sf i ed t hat  hi s medi cal  

opi ni ons ar e r out i nel y gi ven t o a r easonabl e degr ee of  medi cal  

pr obabi l i t y . "   Fur t her ,  LI RC " f ai l [ ed]  t o see any usef ul  pur pose 

i n quest i oni ng Dr .  Eber t  r egar di ng par t - t i me wor k or  t heor et i cal  

' l evel s '  of  wor k. "      
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¶40 On t he mer i t s,  LI RC det er mi ned t hat  Schaef er  was 

per manent l y and t ot al l y di sabl ed under  t he odd l ot  doct r i ne.   I t  

r ej ect ed Aur or a' s asser t i on t hat  t he r est r i ct i ons i mposed by Dr .  

Sadeghi  wer e due,  i n par t ,  t o Schaef er ' s hi p condi t i on.   I n 

r eachi ng t hat  concl usi on,  i t  r el i ed on " Dr .  Sadeghi ' s 

unambi guous assur ance t o t he cont r ar y,  and t he subst ant i al  

degr ee of  di sabi l i t y  i nf er r ed f r om al l  t he evi dence t o be 

at t r i but abl e t o t he wor k- r el at ed back i nj ur y. "         

¶41 Addi t i onal l y,  LI RC r ej ect ed Aur or a' s asser t i on t hat  

Schaef er  coul d be r et r ai ned f or  pr of essi onal  wor k.   I t  expl ai ned 

t hat  Schaef er  was a 47- year - ol d unski l l ed wor ker  wi t h a GED,  and 

t hat  r et r ai ni ng woul d be " ext r emel y di f f i cul t ,  i f  not  

i mpossi bl e"  because Schaef er  can si t  comf or t abl y  onl y f or  one-

hal f  hour  at  a t i me and because he t akes a nar cot i c- based pai n 

medi cat i on t hat  i nt er f er es wi t h hi s abi l i t y  t o t hi nk.      

¶42 Fi nal l y,  LI RC det er mi ned t hat  Schaef er ' s f r equent  

absences coul d not  be over come by i nvoki ng t he pr ovi s i ons of  t he 

FMLA.   I t  expl ai ned,  " t he FMLA i s onl y appl i cabl e t o empl oyer s 

who woul d have empl oyed t he appl i cant  f or  mor e t han 52 weeks f or  

at  l east  1, 000 hour s dur i ng t hose 52 weeks, "  and wi t h hi s 

expect ed absent eei sm,  Schaef er  woul d be unl i kel y t o r et ai n a j ob 

f or  l ong enough t o i nvoke t he pr ot ect i ons of  t he FMLA.     

¶43 Aur or a f i l ed a compl ai nt  i n t he c i r cui t  cour t  seeki ng 

r evi ew of  LI RC' s deci s i on.   I t  asser t ed t hat  i t  had a st at ut or y 

and a due pr ocess r i ght  t o cr oss- exami ne Dr .  Eber t ,  and t hat  

LI RC er r oneousl y exer ci sed i t s di scr et i on when i t  decl i ned 
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Aur or a' s r equest  f or  a r emand. 7  The ci r cui t  cour t  af f i r med 

LI RC' s deci s i on.   

¶44 The cour t  of  appeal s l i kewi se af f i r med.   Aur or a 

Consol .  Heal t h Car e v.  LI RC,  2010 WI  App 173,  330 Wi s.  2d 804,  

794 N. W. 2d 520.   Judge Fi ne di ssent ed,  cont endi ng t hat  a r i ght  

t o cr oss- exami ne an i ndependent  exper t  appoi nt ed by t he 

Depar t ment  " i s an i r r educi bl e mi ni mum of  ' f ai r  pl ay. ' "   I d. ,  ¶48 

( Fi ne,  J. ,  di ssent i ng) .      

I I  

¶45 Al t hough t he medi cal  and pr ocedur al  f act s of  t hi s case 

ar e compl ex,  t he quest i ons bef or e t hi s cour t  ar e di scr et e:  does 

Aur or a have ei t her  a st at ut or y  r i ght  or  a const i t ut i onal  due 

pr ocess r i ght  t o cr oss- exami ne Dr .  Eber t ,  an i ndependent  

physi c i an appoi nt ed by t he Depar t ment  under  Wi s.  St at .  

§ 102. 17( 1) ( g) ?   

¶46 I f  Aur or a does not  have a st at ut or y or  const i t ut i onal  

r i ght  t o cr oss- exami ne Dr .  Eber t ,  t hen LI RC' s deci s i on not  t o 

r emand f or  cr oss- exami nat i on i s di scr et i onar y.   See Theodor e 

Fl ei sner ,  I nc.  v.  DI LHR,  65 Wi s.  2d 317,  327,  222 N. W. 2d 600 

( 1974) .   An agency' s exer ci se of  di scr et i on wi l l  be uphel d i f  i t  

                                                 
7 I n addi t i on,  Aur or a cont ended t hat  LI RC er r ed by r el y i ng 

on t he opi ni ons of  Dr .  Sadeghi ,  whi ch,  i t  asser t ed,  wer e not  
cr edi bl e,  and t hat  t her e was no cr edi bl e evi dence t o suppor t  
LI RC' s concl usi on t hat  i t  woul d be ext r emel y di f f i cul t ,  i f  not  
i mpossi bl e,  f or  Schaef er  t o be r et r ai ned f or  pr of essi onal  wor k.   
Aur or a appear s t o have r ai sed si mi l ar  ar gument s about  t he 
suf f i c i ency of  t he evi dence i n t he cour t  of  appeal s.   See 
Aur or a,  330 Wi s.  2d 804,  ¶¶16,  38 n. 3.   However ,  i t  does not  
r ai se t hese ar gument s i n t hi s cour t ,  and we t her ef or e do not  
addr ess t hem.              
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was made " based upon t he r el evant  f act s by appl y i ng a pr oper  

st andar d of  l aw and r epr esent s a det er mi nat i on t hat  a r easonabl e 

per son coul d r each. "   Ver haagh v.  LI RC,  204 Wi s.  2d 154,  160,  

554 N. W. 2d 678 ( Ct .  App.  1996) .  

¶47 To r esol ve t he quest i on of  whet her  Aur or a has a r i ght  

t o cr oss- exami ne Dr .  Eber t ,  we ar e r equi r ed t o i nt er pr et  t he 

wor ker ' s compensat i on st at ut e,  Wi s.  St at .  ch.  102.   St at ut or y 

i nt er pr et at i on i s a quest i on of  l aw,  whi ch a cour t  gener al l y 

r evi ews i ndependent l y of  ot her  cour t  and agency det er mi nat i ons.   

Hagen v.  LI RC,  210 Wi s.  2d 12,  18,  563 N. W. 2d 454 ( 1997) .   

Never t hel ess,  a cour t  wi l l  at  t i mes def er  t o an agency' s 

i nt er pr et at i on of  a st at ut e.   I d.    

¶48 A r evi ewi ng cour t  wi l l  empl oy one of  t hr ee l evel s of  

def er ence when consi der i ng an admi ni st r at i ve agency' s 

i nt er pr et at i on of  a st at ut e:  no wei ght ,  due wei ght ,  or  gr eat  

wei ght .   I d.   Wi t h al l  t hr ee l evel s of  def er ence,  t he cour t  must  

i nt er pr et  t he st at ut e i t sel f  t o det er mi ne whet her  t he agency' s  

i nt er pr et at i on i s r easonabl e.   Raci ne Har l ey- Davi dson,  I nc.  v.  

St at e,  2006 WI  86,  ¶15,  292 Wi s.  2d 549,  717 N. W. 2d 184.  

¶49 I n r esol v i ng t hi s case,  we ar e al so r equi r ed t o 

i nt er pr et  t he const i t ut i onal  demands of  due pr ocess.   Whet her  

LI RC vi ol at ed Aur or a' s due pr ocess r i ght s by decl i ni ng t o r emand 

f or  cr oss- exami nat i on i s a quest i on of  l aw.   Al t hough t hi s cour t  

may,  i n some cases,  def er  t o an agency' s i nt er pr et at i on of  a 

st at ut e,  we wi l l  not  def er  t o an agency' s i nt er pr et at i on of  t he 

const i t ut i on.   See Wr i ght  v.  LI RC,  210 Wi s.  2d 289,  296,  565 

N. W. 2d 221 ( Ct .  App.  1997) .   Accor di ngl y,  we answer  t hi s  
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quest i on of  l aw i ndependent l y of  t he det er mi nat i ons r ender ed by 

LI RC,  t he c i r cui t  cour t ,  and t he cour t  of  appeal s.   

I I I  

¶50 We begi n by addr essi ng Aur or a' s c l ai m t hat  i t  has a 

st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t .   Then,  we t ur n t o 

Aur or a' s c l ai m t hat  i t s due pr ocess r i ght s wer e v i ol at ed by 

LI RC' s r ef usal  t o al l ow cr oss- exami nat i on.   Fi nal l y,  we addr ess 

whet her  LI RC er r oneousl y exer ci sed i t s di scr et i on when i t  

decl i ned t o r emand f or  a t hi r d t i me t o al l ow Dr .  Eber t  t o be 

quest i oned f ur t her .   

A 

¶51 I n i t s ar gument  t o t hi s cour t ,  Aur or a asser t s t hat  t he 

pl ai n l anguage of  Wi s.  St at .  §§ 102. 17( 1) ( g)  and 102. 17( 1) ( d) 1 

gr ant s i t  a r i ght  t o cr oss- exami ne Dr .  Eber t .   At  t he out set ,  we 

obser ve t hat  Aur or a' s l et t er  t o LI RC r equest i ng cr oss-

exami nat i on di d not  c i t e t hese st at ut es or  spec i f i cal l y asser t  

t hat  t her e was a st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t .   

Accor di ngl y,  LI RC di d not  pr ovi de any anal ysi s squar el y 

addr essi ng t he i nt er pr et at i on of  t hese st at ut es.   Never t hel ess,  

because i t  deni ed Aur or a' s r equest ,  LI RC' s deci s i on can be 

const r ued as maki ng an i mpl i c i t  det er mi nat i on t hat  t he r el evant  

st at ut es cont ai n no absol ut e r i ght  of  cr oss- exami nat i on.    

¶52 I n anot her  s i t uat i on,  we mi ght  accor d gr eat  wei ght  or  

due wei ght  def er ence t o LI RC' s i nt er pr et at i on of  t he st at ut es 

gover ni ng wor ker ' s compensat i on pr oceedi ngs.   Her e,  however ,  

def er ence may be i nappr opr i at e gi ven t hat  LI RC' s appar ent  

i nt er pr et at i on was i mpl i c i t  and unsuppor t ed by anal ysi s.   I n any 
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event ,  i t  i s  unnecessar y t o det er mi ne what  l evel  of  def er ence t o 

gi ve LI RC' s i mpl i c i t  i nt er pr et at i on because we r each t he same 

r esul t  r egar dl ess of  t he l evel  of  def er ence appl i ed.    

¶53 We t ur n next  t o t he r el evant  st at ut es.   Dr .  Eber t ' s  

r epor t  was not  pr esent ed by one of  t he par t i es i n suppor t  of  i t s  

case.   Rat her ,  he was an i ndependent  physi c i an appoi nt ed by t he 

admi ni st r at i ve l aw j udge.   Accor di ngl y,  t o det er mi ne whet her  

t her e i s a st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t ,  we 

exami ne f i r st  Wi s.  St at .  § 102. 17( 1) ( g) ,  t he subsect i on i n t he 

wor ker ' s compensat i on st at ut e t hat  addr esses appoi nt ed 

physi c i ans.    

¶54 Wi sconsi n St at .  § 102. 17( 1) ( g)  pr ovi des t hat  t he 

admi ni st r at i ve l aw j udge can appoi nt  an i ndependent  physi c i an t o 

exami ne t he appl i cant :   

Whenever  t he t est i mony pr esent ed at  any hear i ng 
i ndi cat es a di sput e or  cr eat es a doubt  as t o t he 
ext ent  or  cause of  di sabi l i t y  .  .  .  ,  t he depar t ment  
may di r ect  t hat  t he i nj ur ed empl oyee be 
exami ned,  .  .  .  ,  by or  f r om an i mpar t i al ,  compet ent  
physi c i an,  chi r opr act or ,  dent i st ,  psychol ogi st  or  
podi at r i st  desi gnat ed by t he depar t ment  who i s not  
under  cont r act  wi t h or  r egul ar l y empl oyed by a 
compensat i on i nsur ance car r i er  or  sel f - i nsur ed 
empl oyer .  .  .  .     

¶55 Subsect i on ( 1) ( g)  pr ovi des f ur t her  t hat  t he 

i ndependent  phys i c i an wi l l  submi t  a wr i t t en r epor t  and t he 

par t i es shal l  be gi ven an oppor t uni t y t o r ebut  t hat  r epor t :    

The r epor t  of  t he exami nat i on,  aut opsy,  or  opi ni on 
shal l  be t r ansmi t t ed i n wr i t i ng t o t he depar t ment  and 
a copy of  t he r epor t  shal l  be f ur ni shed by t he 
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depar t ment  t o each par t y,  who shal l  have an 
oppor t uni t y t o r ebut  such r epor t  on f ur t her  hear i ng. 8 

¶56 Aur or a asser t s t hat  i t s  r i ght  t o " r ebut "  t he 

i ndependent  phys i c i an' s r epor t  necessar i l y  i ncl udes t he r i ght  t o 

r ebut  t he r epor t  t hr ough cr oss- exami nat i on of  t he i ndependent  

physi c i an.   We di sagr ee.    

¶57 " Rebut "  i s  a gener al  t er m,  and i t  coul d encompass many 

di f f er ent  st r at egi es empl oyed by at t or neys t o under mi ne t he 

cr edi bi l i t y  of  an i ndependent  physi c i an' s r epor t .   For  exampl e,  

a par t y mi ght  r ebut  t he concl usi on of  a r epor t  by poi nt i ng t o 

i nt er nal  i nconsi st enci es,  by pr esent i ng cont r ar y  opi ni ons,  or  by 

i nt r oduci ng addi t i onal  evi dence,  such as sur vei l l ance vi deos,  

t hat  under mi ne t he cr edi bi l i t y  of  t he r epor t .   I t  i s  not  c l ear  

t hat  t he l egi s l at ur e i nt ended t o pr ovi de an absol ut e r i ght  t o 

cr oss- exami ne t he i ndependent  physi c i an j ust  because i t  pr ovi ded 

t he par t i es an oppor t uni t y t o r ebut  t he i ndependent  physi c i an' s 

wr i t t en r epor t . 9  

                                                 
8 As set  f or t h above at  ¶38,  Aur or a' s onl y pur pose i n 

seeki ng a r emand was t o cr oss- exami ne or  ot her wi se quest i on Dr .  
Eber t .   Ther ef or e,  we do not  addr ess whet her  under  ot her  
c i r cumst ances,  a par t y woul d have a r i ght  t o a hear i ng f or  ot her  
pur poses.  

9 The di ssent ' s concl usi on t hat  " LI RC' s act i on i s cont r ar y 
t o t he expl i c i t  st at ut or y pr ov i s i on, "  di ssent ,  ¶83,  i s based 
upon an asser t i on t hat  t he t er m " r ebut "  means t he r i ght  of  
cr oss- exami nat i on,  i d. ,  ¶109.   However ,  t he di ssent  f ai l s  t o 
pr ovi de any aut hor i t y i n suppor t  of  t hi s asser t i on.   Rat her ,  i t  
c i t es onl y t o t he def i ni t i on of  " r ebut "  f ound i n Bl ack' s Law 
Di ct i onar y ( a def i ni t i on whi ch does not  ment i on cr oss-
exami nat i on)  and t o a par agr aph of  Judge Fi ne' s di ssent  i n t he 
cour t  of  appeal s.           
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¶58 We i nt er pr et  st at ut or y t er ms " i n t he cont ext  i n whi ch 

[ t hey ar e]  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es[ . ] "   C.  Coakl ey Rel ocat i on Sys.  v.  Ci t y of  Mi l waukee,  

2008 WI  68,  ¶17,  310 Wi s.  2d 456,  750 N. W. 2d 900.   Our  r evi ew of  

t he sur r oundi ng and cl osel y r el at ed st at ut es r eveal s t hat  when 

t he l egi s l at ur e i nt ends t o speci f i cal l y pr ovi de a r i ght  of  

cr oss- exami nat i on,  i t  has done so wi t h expr ess l anguage. 10  

¶59 For  exampl e,  al t hough sub.  ( 1) ( g)  uses t he gener al  

wor d " r ebut "  when di scussi ng i ndependent  physi c i ans,  t he ver y 

next  subsect i on speci f i cal l y pr ovi des f or  cr oss- exami nat i on of  a 

di f f er ent  t ype of  exper t .   Wi sconsi n St at .  § 102. 17( 1) ( h)  

pr ovi des:  " The cont ent s of  cer t i f i ed r epor t s of  i nvest i gat i on,  

made by i ndust r i al  saf et y speci al i st s who ar e empl oyed,  

cont r act ed,  or  ot her wi se secur ed by t he depar t ment  and avai l abl e 

f or  cr oss- exami nat i on,  .  .  .  shal l  const i t ut e pr i ma f aci e 

evi dence as t o mat t er  cont ai ned i n t hose r epor t s. "   ( Emphasi s 

added. )   

¶60 Fur t her ,  i n var i ous st at ut es i nvol v i ng cour t - appoi nt ed 

wi t nesses and exper t s,  t he l egi s l at ur e has l i kewi se pr ovi ded t he 

                                                 
10 Cur i ousl y,  t he di ssent  i mpl i es t hat  by speci f y i ng a r i ght  

t o cr oss- exami ne wi t nesses i n some st at ut es,  t he l egi s l at ur e 
i nt ended t hat  t he r esponse be l i mi t ed sol el y t o cr oss-
exami nat i on.   Di ssent ,  ¶108 ( c i t i ng Wi s.  St at .  § 102. 17( 1) ( d) 1) .   
Under  t hi s r at i onal e,  Aur or a woul d be pr ecl uded f r om r espondi ng 
t o Schaef er ' s pr i ma f aci e case by i nt r oduci ng evi dence i n t he 
f or m of  i t s own exper t s '  r epor t s,  ar gument ,  or  ot her  cont r ar y 
pr oof .   The di ssent ' s appr oach woul d mar k an ext r eme depar t ur e 
f r om cur r ent  pr act i ce.       
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r i ght  of  cr oss- exami nat i on by us i ng expr ess l anguage.   Wi sconsi n 

St at .  § 906. 14( 1) ,  whi ch deal s wi t h wi t nesses t hat  ar e cal l ed by 

a j udge,  speci f i cal l y pr ovi des t hat  t he par t i es ar e ent i t l ed t o 

cr oss- exami ne such wi t nesses:   

The j udge may,  on t he j udge' s own mot i on or  at  t he 
suggest i on of  a par t y,  cal l  wi t nesses,  and al l  par t i es 
ar e ent i t l ed t o cr oss- exami ne wi t nesses t hus cal l ed.  

( Emphasi s added. )    

¶61 Addi t i onal l y,  Wi s.  St at .  § 907. 06( 1) ,  whi ch deal s wi t h 

cour t - appoi nt ed exper t s,  expr essl y pr ovi des t hat  t he exper t s 

shal l  be subj ect  t o cr oss- exami nat i on:    

.  .  .  The j udge may appoi nt  any exper t  wi t nesses 
agr eed upon by t he par t i es,  and may appoi nt  wi t nesses 
of  t he j udge' s own sel ect i on.  .  .  .   A wi t ness so 
appoi nt ed shal l  advi se t he par t i es of  t he wi t ness' s 
f i ndi ngs,  i f  any;  t he wi t ness' s deposi t i on may be 
t aken by any par t y;  and t he wi t ness may be cal l ed t o 
t est i f y by t he j udge or  any par t y.  The wi t ness shal l  
be subj ect  t o cr oss- exami nat i on by each par t y,  
i ncl udi ng a par t y cal l i ng t he exper t  wi t ness as a 
wi t ness.  

( Emphasi s added. )  

¶62 By cont r ast ,  when t he l egi s l at ur e dr af t ed t he 

subsect i on at  i ssue i n t hi s case,  Wi s.  St at .  § 102. 17( 1) ( g) ,  i t  

chose t o use t he gener al  t er m " r ebut . "   Because i t  di d not  

speci f y t he r i ght  t o cr oss- exami nat i on,  i t  appear s t he 

l egi s l at ur e l ef t  t o t he Depar t ment ' s di scr et i on whet her  t o al l ow 

cr oss- exami nat i on i n c i r cumst ances wher e i t  mi ght  pr ovi de 

r el evant  and pr obat i ve evi dence.  

¶63 Havi ng det er mi ned t hat  sub.  ( 1) ( g) ,  t he subsect i on 

t hat  addr esses i ndependent  physi c i ans,  does not  pr ovi de an 
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absol ut e r i ght  of  cr oss- exami nat i on,  we t ur n t o Aur or a' s  

ar gument  about  anot her  subsect i on of  t he st at ut e.   Aur or a r el i es 

on Wi s.  St at .  § 102. 17( 1) ( d) ,  whi ch pr ovi des i n r el evant  par t :  

The cont ent s of  cer t i f i ed medi cal  and sur gi cal  r epor t s 
by physi c i ans [ and t he r epor t s of  ot her  pr of essi onal s]  
l i censed i n and pr act i c i ng i n t hi s st at e,  and of  
cer t i f i ed r epor t s by exper t s concer ni ng l oss of  
ear ni ng capaci t y  .  .  .  ,  pr esent ed by a par t y  f or  
compensat i on const i t ut e pr i ma f aci e evi dence as t o t he 
mat t er  cont ai ned i n t hose r epor t s,  .  .  .   Cer t i f i ed 
r epor t s of  physi c i ans [ and t he r epor t s of  ot her  
pr of essi onal s] ,  wher ever  l i censed and pr act i c i ng,  who 
have exami ned or  t r eat ed t he cl ai mant ,  and of  exper t s,  
i f  t he pr act i t i oner  or  exper t  consent s t o bei ng 
subj ect ed t o cr oss- exami nat i on al so const i t ut e pr i ma 
f aci e evi dence as t o t he mat t er  cont ai ned i n t hose 
r epor t s .  .  .  .     

( Emphasi s added. )    

¶64 Aur or a appear s t o acknowl edge t hat  t he f i r st  sent ence,  

whi ch r ef er ences exper t s " pr esent ed by a par t y, "  i s  not  

i mpl i cat ed her e.   However ,  i t  ur ges us t o f ocus on t he second 

sent ence.   I t  cont ends t hat  by v i r t ue of  t he second sent ence of  

sub.  ( 1) ( d) ,  Dr .  Eber t  has consent ed t o cr oss- exami nat i on 

because he i s a physi c i an who exami ned Schaef er  and pr ovi ded a 

r epor t .    

¶65 Under  our  est abl i shed met hodol ogy,  we i nt er pr et  

st at ut es " not  i n i sol at i on but  as par t  of  a whol e. "   C.  Coakl ey 

Rel ocat i on Sys. ,  310 Wi s.  2d 456,  ¶17 ( c i t i ng St at e ex r el .  

Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶46,  271 

Wi s.  2d 633,  681 N. W. 2d 110) .   On i t s f ace,  sub.  ( 1) ( d)  gover ns 

exper t s t hat  ar e pr esent ed by a par t y t o est abl i sh a pr i ma f aci e 
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case, 11 not  exper t s appoi nt ed by t he Depar t ment  t o pr ovi de an 

i mpar t i al  r epor t . 12  Ther ef or e,  sub.  ( 1) ( d)  i s not  i mpl i cat ed by 

Dr .  Eber t ' s  r epor t .   We det er mi ne t hat  nei t her  Wi s.  St at .  

§ 102. 17( 1) ( g)  nor  Wi s.  St at .  § 102. 17( 1) ( d)  pr ovi des Aur or a a 

st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t ,  an i ndependent  

physi c i an appoi nt ed by t he Depar t ment .    

B 

¶66 Even i f  t her e i s no st at ut or y  r i ght  t o cr oss- exami ne 

an i ndependent  physi c i an appoi nt ed by t he Depar t ment ,  Aur or a 

cont ends t hat  t he r i ght  t o cr oss- exami ne wi t nesses i s a basi c 

necessi t y of  due pr ocess.   I t  asser t s t hat  LI RC vi ol at ed t he due 

                                                 
11 We r ecogni ze t hat  i n i t s deci s i on,  LI RC wr ot e:  " Dr .  

Eber t ' s  f unct i onal  r est r i ct i ons ar e cr edi bl e,  and [ Schaef er ' s 
vocat i onal  exper t ]  has cr edi bl y  opi ned t hat  based on t hose 
r est r i ct i ons,  t he appl i cant  f al l s  i nt o t he ' odd l ot '  cat egor y 
.  .  .  .  The appl i cant  t her ef or e submi t t ed a pr i ma f aci e case f or  
per manent  t ot al  di sabi l i t y ,  whi ch t he commi ss i on f i nds t hat  
r espondent s have not  successf ul l y r ebut t ed. "   

Dr .  Eber t ' s  r epor t  was not  par t  of  Schaef er ' s pr i ma f aci e 
case f or  per manent  t ot al  di sabi l i t y .   Rat her ,  Schaef er  
est abl i shed a pr i ma f aci e case when he submi t t ed t he medi cal  
r epor t s of  Dr .  Sadeghi  and Dr .  Cai n,  whi ch t he admi ni st r at i ve 
l aw j udge f ound t o be cr edi bl e,  as wel l  as t he r epor t  of  hi s 
vocat i onal  exper t .   Because Aur or a al so submi t t ed cr edi bl e 
evi dence,  LI RC r emanded f or  an i ndependent  opi ni on f r om Dr .  
Eber t .      

12 The par t i es di d not  addr ess Wi s.  Admi n.  Code § DWD 
80. 22( 2) ,  whi ch pr ovi des:  " Use of  r epor t s shal l  be per mi t t ed i n 
any case i n whi ch c l ai m f or  compensat i on i s made,  pr ovi ded t he 
r epor t i ng doct or  i s avai l abl e f or  cr oss exami nat i on. "   Gi ven 
t hat  t he i nt er pr et at i on of  t hi s admi ni st r at i ve r egul at i on was 
not  br i ef ed or  ar gued by t he par t i es,  we do not  i nt er pr et  i t  
her e.   Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶48,  286 
Wi s.  2d 105,  705 N. W. 2d 645.     
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pr ocess r i ght s guar ant eed by t he Wi sconsi n Const i t ut i on,  Ar t .  I ,  

§ 1 when i t  decl i ned t o r emand f or  cr oss- exami nat i on. 13   

¶67 " The f unct i on of  due pr ocess i s t o mi ni mi ze t he r i sk 

of  er r oneous dec i s i ons. "   W. J. C.  v.  Count y of  Vi l as,  124 Wi s.  2d 

238,  242,  369 N. W. 2d 162 ( Ct .  App.  1985)  ( Cane,  P. J. ,  

concur r i ng) .   We pause t o obser ve t hat  an i ndependent  physi c i an 

appoi nt ed by t he Depar t ment  poses l ess of  a r i sk  of  an er r oneous 

deci s i on t han an exper t  hi r ed by one of  t he par t i es t o r ender  a 

f avor abl e deci s i on.  

¶68 I n suppor t  of  i t s  ar gument  t hat  due pr ocess r equi r es 

cr oss- exami nat i on,  Aur or a r el i es on I l l i noi s St eel  Co.  v.  Jeka,  

123 Wi s.  419,  101 N. W.  399 ( 1904) .   I n t hat  case,  t he pl ai nt i f f  

br ought  an ej ect i on act i on i n c i r cui t  cour t ,  and t he def endant  

ar gued t hat  he had acqui r ed t he pr oper t y i n di sput e by adver se 

possessi on.   On r evi ew,  t hi s  cour t  st at ed t hat  " cr oss-

exami nat i on i s r egar ded one of  t he most  ef f i c i ent  means of  

di scover i ng t he t r ut h,  and so l ong as t her e i s any r easonabl e 

gr ound t o suppose t hat  i t  i s bei ng pur sued l egi t i mat el y i t  

shoul d not  be di st ur bed .  .  .  .  The use of  i t  i s  not  a mer e 

pr i v i l ege subj ect  t o di scr et i onar y j udi c i al  aut hor i t y, ——i t  i s a 

r i ght . "   I d.  at  429.     

¶69 We acknowl edge t he i mpor t ant  r ol e t hat  cr oss-

exami nat i on pl ays i n t he adver sar i al  syst em,  i n whi ch t he goal  

                                                 
13 Wi sconsi n Const .  Ar t .  I ,  § 1 pr ovi des:  " Al l  peopl e ar e 

bor n equal l y f r ee and i ndependent ,  and have cer t ai n i nher ent  
r i ght s;  among t hese ar e l i f e,  l i ber t y and t he pur sui t  of  
happi ness;  t o secur e t hese r i ght s,  gover nment s ar e i nst i t ut ed,  
der i v i ng t hei r  j ust  power s f r om t he consent  of  t he gover ned. "  
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i s a sear ch f or  t he t r ut h.   Never t hel ess,  i t  does not  r i se t o 

t he l evel  of  a due pr ocess r i ght  i n al l  i nst ances.    

¶70 I t  i s  s i gni f i cant  t hat  t he above- quot ed l anguage f r om 

Jeka was made i n t he cont ext  of  a j udi c i al  pr oceedi ng i n c i r cui t  

cour t ,  pr i or  t o t he advent  of  Wi sconsi n' s wor ker ' s compensat i on 

st at ut e and t he r i se of  t he moder n admi ni st r at i ve st at e. 14  The 

Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  " pr ocedur al  due 

pr ocess i n t he admi ni st r at i ve set t i ng does not  al ways r equi r e 

appl i cat i on of  t he j udi c i al  model . "   Di xon v.  Love,  431 U. S.  105 

( 1977) . 15    

¶71 I n an admi ni st r at i ve pr oceedi ng,  t he " ul t i mat e t est  t o 

det er mi ne whet her  due pr ocess of  l aw has been accor ded a par t y 

.  .  .  i s  t he pr esence or  absence of  f ai r  pl ay. "   Bi t umi nous Cas.  

Co.  v.  DI LHR,  97 Wi s.  2d 730,  734,  295 N. W. 2d 183 ( Ct .  App.  

1980) .   Our  cases have det er mi ned t hat  t her e ar e t hr ee el ement s 

                                                 
14 " Al t hough admi ni st r at i ve and quasi - admi ni st r at i ve 

agenci es have exi st ed f or  qui t e some t i me,  i ndeed t he r oot s of  
admi ni st r at i ve l aw can be t r aced back t o Feder al i st  er a i n t he 
1780s,  i t  was not  unt i l  t he ear l y par t  of  t hi s cent ur y,  f i r st  
wi t h t he pr ogr essi ve er a and t hen wi t h t he New Deal ,  t hat  t he 
moder n r egul at or y st at e emer ged wi t h any pr omi nence. "   Sam 
Kal en,  The Tr ansf or mat i on of  Moder n Admi ni st r at i ve Law:  Changi ng 
Admi ni st r at i ons and Envi r onment al  Gui dance Document s,  35 Ecol ogy 
L. Q.  657,  662 ( 2008) .  

15 I n a pr i son di sci pl i nar y pr oceedi ng,  f or  exampl e,  i nmat es 
do not  have a due pr ocess r i ght  t o cr oss- exami ne wi t nesses 
agai nst  t hem.   Wol f f  v.  McDonnel l ,  418 U. S.  539,  567- 68 ( 1974) .   
Even i n j udi c i al  pr oceedi ngs,  cour t s have det er mi ned t hat  t her e 
i s not  al ways an i ndependent ,  absol ut e r i ght  t o conf r ont  and 
cr oss- exami ne exper t  wi t nesses under  t he st at e and f eder al  
const i t ut i ons.   See,  e. g. ,  Wal wor t h Count y v.  Ther ese B. ,  2003 
WI  App 223,  ¶10,  267 Wi s.  2d 310,  671 N. W. 2d 377.    
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of  f ai r  pl ay i n an admi ni st r at i ve pr oceedi ng:  ( 1)  t he r i ght  t o 

seasonabl y know t he char ges or  c l ai ms pr ef er r ed;  ( 2)  t he r i ght  

t o meet  such char ges or  c l ai ms by compet ent  evi dence;  and ( 3)  

t he r i ght  t o be hear d by counsel  upon t he pr obat i ve f or ce of  t he 

evi dence adduced by bot h s i des and upon t he l aw appl i cabl e 

t her et o.   I d.    

¶72 Her e,  t her e i s  no di sput e t hat  Aur or a was seasonabl y 

i nf or med of  Schaef er ' s c l ai ms and t hat  i t  was r epr esent ed by 

abl e counsel .   Addi t i onal l y,  Aur or a had ampl e oppor t uni t y t o 

pr esent  compet ent  evi dence about  t he cause and ext ent  of  

Schaef er ' s di sabi l i t y ,  and i t  was r epr esent ed by compet ent  

counsel  who made compel l i ng ar gument s about  t he f or ce of  t he 

evi dence adduced by bot h s i des.        

¶73 I n t he t wo mont hs f ol l owi ng Dr .  Eber t ' s  suppl ement al  

r epor t ,  Aur or a was gi ven t he oppor t uni t y t o r ebut  t he r epor t  

wi t h addi t i onal  medi cal  evi dence as wel l  as t he oppor t uni t y t o 

submi t  an addi t i onal  vocat i onal  r epor t .   Al t hough LI RC 

ul t i mat el y r ej ect ed Aur or a' s vocat i onal  exper t ' s  opi ni on t hat  

Schaef er ' s absent eei sm coul d be over come by i nvoki ng t he 

pr ovi s i ons of  t he FMLA,  t he opi ni on was of f er ed,  i t  was 

i nt r oduced i nt o evi dence,  and i t  was consi der ed by LI RC when i t  

r ender ed i t s deci s i on.   We concl ude t hat  LI RC di d not  v i ol at e 

Aur or a' s due pr ocess r i ght s when i t  decl i ned t o r emand f or  

cr oss- exami nat i on.      

C 

¶74 Gi ven our  det er mi nat i ons t hat  Aur or a had no st at ut or y  

or  const i t ut i onal  r i ght  t o cr oss- exami ne Dr .  Eber t ,  LI RC' s 
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deci s i on t o dec l i ne Aur or a' s r equest  was di scr et i onar y.   See 

Theodor e Fl ei sner ,  I nc. ,  65 Wi s.  2d at  327.   I n i t s wr i t t en 

deci s i on,  LI RC decl i ned t o gr ant  Aur or a' s l ast - mi nut e r equest  

f or  a t hi r d r emand because i t  concl uded t hat  f ur t her  

c l ar i f i cat i on f r om Dr .  Eber t  was unnecessar y and woul d ser ve no 

usef ul  pur pose.    

¶75 LI RC expl ai ned t hat  t her e was no need t o r emand t o 

quest i on Dr .  Eber t  about  " par t - t i me wor k or  t heor et i cal  ' l evel s '  

of  wor k. "   Dr .  Eber t  asser t ed t hat  back pai n t ends t o f l ar e up.   

Under  t hose ci r cumst ances,  LI RC coul d r easonabl y i nf er  t hat  t he 

absent eei sm t hat  woul d r esul t  f r om unpr edi ct abl e f l ar e ups woul d 

i nt er f er e wi t h Schaef er ' s abi l i t y  t o wor k on a par t - t i me or  

r educed basi s,  j ust  as i t  woul d i nt er f er e wi t h hi s abi l i t y  t o 

wor k on a f ul l - t i me basi s.      

¶76 Addi t i onal l y,  LI RC expl ai ned t hat  t her e was no need t o 

r emand t o ask Dr .  Eber t  i f  hi s opi ni on was gi ven t o a r easonabl e 

degr ee of  medi cal  pr obabi l i t y ,  t he st andar d of  admi ssi bi l i t y  f or  

medi cal  opi ni ons.   See Dr exl er  v.  Al l  Am.  Li f e & Cas.  Co. ,  72 

Wi s.  2d 420,  432,  241 N. W. 2d 401 ( 1976) .   Dr .  Eber t ' s  wr i t t en 

r epor t s wer e cr eat ed pur suant  t o t he Depar t ment ' s r equest ,  and 

Dr .  Eber t ,  who had pr epar ed many such r epor t s f or  t he Depar t ment  

i n t he past ,  was awar e t hat  t hey woul d be used i n admi ni st r at i ve 

pr oceedi ngs.   Because LI RC had r ecei ved Dr .  Eber t ' s  past  r epor t s 

and knew t hat  he was f ami l i ar  wi t h t he st andar d of  

admi ssi bi l i t y ,  LI RC was sat i sf i ed t hat  Dr .  Eber t ' s  suppl ement al  

r epor t  was gi ven t o a r easonabl e degr ee of  medi cal  pr obabi l i t y .    
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¶77 Under  t hese f act s,  we concl ude t hat  LI RC r easonabl y 

det er mi ned t hat  a r emand was unnecessar y and woul d ser ve no 

usef ul  pur pose.   Fur t her ,  we concl ude t hat  LI RC' s r ef usal  t o 

r emand f or  a t hi r d t i me was al l  t he mor e r easonabl e,  gi ven t he 

l ast - mi nut e nat ur e of  Aur or a' s r equest .    

¶78 Dr .  Eber t ' s  f i r s t  r epor t  was pr ovi ded t o t he par t i es 

on November  11,  2008,  and Aur or a submi t t ed no r equest  t o cr oss-

exami ne or  f ur t her  quest i on hi m at  t hat  t i me.   Even af t er  Mar ch 

16,  2009,  t he dat e t hat  t he par t i es wer e pr ovi ded wi t h Dr .  

Eber t ' s  suppl ement al  r epor t ,  Aur or a submi t t ed no i mmedi at e 

r equest  t o cr oss- exami ne or  f ur t her  quest i on Dr .  Eber t .   Rat her ,  

Aur or a r equest ed 30 days t o submi t  an addi t i onal  vocat i onal  

r epor t ,  and t hen on Apr i l  17,  i t  r equest ed a t wo- week ext ensi on 

t o pr ovi de a " suppl ement al  r epor t . "   Aur or a asser t ed:  " We wi l l  

submi t  our  r epor t  on or  bef or e May 1,  2009. "   I t  was onl y on May 

1 t hat  Aur or a r equest ed t he oppor t uni t y t o cr oss- exami ne or  

f ur t her  quest i on Dr .  Eber t .      

¶79 When i t  decl i ned t o r emand f or  a t hi r d t i me t o al l ow 

Dr .  Eber t  t o be quest i oned f ur t her ,  LI RC consi der ed t he r el evant  

f act s,  appl i ed a pr oper  st andar d of  l aw,  and r eached a 

det er mi nat i on t hat  a r easonabl e per son coul d r each.   See 

Ver haagh,  204 Wi s.  2d at  160.   Accor di ngl y,  i t  di d not  

er r oneousl y exer ci se i t s di scr et i on.  

I V 

¶80 I n sum,  we det er mi ne t hat  nei t her  Wi s.  St at .  

§ 102. 17( 1) ( g)  nor  Wi s.  St at .  § 102. 17( 1) ( d)  pr ovi des Aur or a a 

st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t ,  an i ndependent  



No.  2010AP208   

 

31 
 

physi c i an appoi nt ed by t he Depar t ment .   We f ur t her  det er mi ne 

t hat  LI RC di d not  v i ol at e Aur or a' s due pr ocess r i ght s when i t  

decl i ned t o r emand f or  cr oss- exami nat i on.    

¶81 Fi nal l y,  we concl ude t hat  LI RC di d not  er r oneousl y 

exer ci se i t s di scr et i on.   When i t  decl i ned t o r emand f or  a t hi r d 

t i me t o al l ow Dr .  Eber t  t o be quest i oned f ur t her ,  LI RC 

consi der ed t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  

and r eached a det er mi nat i on t hat  a r easonabl e per son coul d 

r each.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.      

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.      

DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.     
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¶82 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).  St at ut or y 

pr ocedur es f or  wor ker ' s compensat i on act i ons mat t er  because t hey 

pr ovi de a l evel  pl ayi ng f i el d f or  bot h empl oyees and empl oyer s.   

When t he Labor  and I ndust r y Revi ew Commi ssi on ( LI RC)  does not  

f ol l ow st at ut or y pr ocedur es and t hi s cour t  af f i r ms what  LI RC has 

done,  t he cour t ' s  deci s i on har ms bot h empl oyees and empl oyer s by 

changi ng t he pr ocess t he l egi s l at ur e has cr eat ed t o f ul l y  and 

f ai r l y r esol ve wor ker ' s compensat i on c l ai ms.    

¶83 I n t he case now bef or e us,  LI RC ar bi t r ar i l y  pr event ed 

t he empl oyer ,  Aur or a Consol i dat ed Heal t h Car e,  f r om r ebut t i ng,  

by cr oss- exami nat i on,  t he medi cal  exper t  opi ni on upon whi ch LI RC 

based i t s deci s i on.   LI RC' s act i on i s cont r ar y t o t he expl i c i t  

st at ut or y pr ovi s i on under  whi ch LI RC pr oceeded when i t  appoi nt ed 

t he medi cal  exper t .   See Wi s.  St at .  § 102. 17( 1) ( g) .   

Fur t her mor e,  LI RC' s ar bi t r ar y deci s i on deni ed due pr ocess t o t he 

empl oyer .    

¶84 Per mi t t i ng t he par t i es t o a wor ker ' s compensat i on 

act i on t o quest i on al l  exper t  opi ni ons,  no mat t er  by whom t he 

exper t s wer e r et ai ned,  i s consi st ent  wi t h ch.  102 and wi t h due 

pr ocess.   Because t he maj or i t y opi ni on deci des ot her wi se,  I  

r espect f ul l y di ssent .  

I .   BACKGROUND 

¶85 On Febr uar y 27,  2001,  Jef f r ey Schaef er  s l i pped and 

f el l  whi l e maki ng a del i ver y f or  Aur or a.   He i nj ur ed hi s l ower  

back i n t he f al l .    

¶86 Mr .  Schaef er  has a compl i cat ed medi cal  hi st or y,  

i ncl udi ng a pr eexi st i ng back i nj ur y,  f or  whi ch he had back 
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sur ger y i n 2000,  and necr osi s of  bot h hi p j oi nt s ,  f or  whi ch he 

had hi p r epl acement  sur ger y.   Al t hough i t  i s  wi t hout  quest i on 

t hat  Mr .  Schaef er  i nj ur ed hi s back due t o t he s l i p and f al l ,  

eval uat i on of  t he ext ent  of  hi s wor k- r el at ed di sabi l i t y  was 

compl i cat ed by t he exi st ence of  mul t i pl e pr e- exi st i ng medi cal  

condi t i ons.    

¶87 On November  8,  2007,  a Depar t ment  of  Wor kf or ce 

Devel opment  ( DWD)  admi ni st r at i ve l aw j udge ( ALJ)  hel d a hear i ng 

on Mr .  Schaef er ' s wor ker ' s compensat i on c l ai m. 1  Mr .  Schaef er  was 

t he onl y wi t ness.   However ,  pur suant  t o Wi s.  St at .  

§ 102. 17( 1) ( d) ,  bot h Mr .  Schaef er  and Aur or a submi t t ed wr i t t en 

r epor t s f r om medi cal  exper t s opi ni ng on t he ext ent  of  Mr .  

Schaef er ' s di sabi l i t y  t hat  was wor k- r el at ed.  

¶88 Dr .  James Cai n,  Mr .  Schaef er ' s medi cal  exper t ,  opi ned 

t hat  Mr .  Schaef er  had r eached a heal i ng pl at eau and had a 40 

per cent  per manent  par t i al  di sabi l i t y .   Dr .  Cai n st at ed t hat  80 

per cent  of  hi s 40 per cent  di sabi l i t y  ( i . e. ,  32 per cent )  was 

wor k- r el at ed. 2  Dr .  Cai n' s opi ni on i s cont ai ned i n hi s Apr i l  26,  

2006,  r esponse t o a r equest  f or  i nf or mat i on about  Mr .  Schaef er ' s 

medi cal  condi t i on.    

¶89 Dr .  Sr i dhar a Vasudevan,  Aur or a' s medi cal  exper t ,  

opi ned t hat  Mr .  Schaef er  had a 35 per cent  per manent  par t i al  

                                                 
1 The r ecor d was cl osed on December  13,  2007,  and t he ALJ 

i ssued hi s wr i t t en deci s i on Febr uar y 21,  2008.    

2 LI RC mi sst at es Dr .  Cai n' s opi ni on as a 40 per cent  
per manent  f unct i onal  di sabi l i t y  due t o Mr .  Schaef er ' s wor k-
r el at ed i nj ur y,  r at her  t han 80 per cent  of  40 per cent ,  as Dr .  
Cai n r epor t ed.  
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di sabi l i t y ,  but  t hat  none of  hi s di sabi l i t y  was wor k- r el at ed.   

Dr .  Vasudevan' s opi ni on i s set  out  i n an Oct ober  22,  2007,  

r epor t  made af t er  hi s exami nat i on of  Mr .  Schaef er .   Subsequent  

t o t he hear i ng,  t he ALJ i ssued a wr i t t en deci s i on t hat  concl uded 

t hat  Mr .  Schaef er  had 100 per cent  per manent  di sabi l i t y ,  due t o 

hi s wor k- r el at ed i nj ur y.  

¶90 On Sept ember  18,  2008,  af t er  LI RC' s r evi ew of  t he 

ALJ' s deci s i on and t he r ecor d,  LI RC r emanded t he case t o DWD t o 

appoi nt  an " i mpar t i al "  physi c i an,  pur suant  t o Wi s.  St at .  

§ 102. 17( 1) ( g) ,  t o assess what  por t i on of  Mr .  Schaef er ' s  

f unct i onal  di sabi l i t y  was due t o hi s hi p condi t i on and hi p 

sur ger y.   DWD r et ai ned Dr .  Jer ome Eber t .    

¶91 Dr .  Eber t  exami ned Mr .  Schaef er  and i ssued a wr i t t en 

r epor t  on November  6,  2008,  i n whi ch he opi ned t hat  Mr .  Schaef er  

coul d st and,  s i t ,  or  dr i ve f or  one hal f  hour  bef or e changi ng 

posi t i ons.   He al so sai d t hat  Mr .  Schaef er  shoul d not  l i f t  mor e 

t han t en pounds on a f r equent  basi s,  wi t h 20 pounds bei ng hi s 

maxi mum l i f t i ng l i mi t at i on.   Dr .  Eber t  at t r i but ed al l  of  t he 

r est r i ct i ons on Mr .  Schaef er  t o hi s wor k- r el at ed i nj ur y.  

¶92 On Febr uar y 24,  2009,  at  Mr .  Schaef er ' s r equest ,  LI RC 

r emanded t o DWD a second t i me because Mr .  Schaef er  sai d t hat  Dr .  

Eber t ' s  opi ni on was i ncompl et e.   As par t  of  i t s  r emand,  LI RC 

gave Dr .  Eber t  a l i s t  of  quest i ons t o addr ess.    

¶93 On Mar ch 3,  2009,  Dr .  Eber t  r esponded t o LI RC' s 

quest i ons.   Dr .  Eber t  sai d t hat  Mr .  Schaef er  shoul d be abl e t o 

wor k ei ght  hour s per  day i f  Mr .  Schaef er  r emai ned wi t hi n t he 

r est r i ct i ons set  out  i n Dr .  Eber t ' s  November  6,  2008,  
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communi cat i on,  and t hat  Mr .  Schaef er  shoul d be gi ven 

appr oxi mat el y " t wo br i ef  10 mi nut e br eaks per  day. "   I n 

addi t i on,  Dr .  Eber t  st at ed,  " Chr oni c back pai n of  t hi s nat ur e 

does t end t o f l ar e at  t i mes.   Somet i mes t he f l ar es ar e so sever e 

t hat  wor k woul d not  be possi bl e.   I  woul d est i mat e t hat  t hi s 

woul d occur  appr oxi mat el y 2 t i mes per  mont h. "  ( Emphases added. )   

Dr .  Eber t  di d not  say whet her  t he " f l ar es"  woul d occur  t wo t i mes 

per  mont h or  whet her  t hey woul d be so sever e t wo t i mes per  mont h 

t hat  he woul d mi ss wor k t wo t i mes per  mont h.   He al so di d not  

assi gn any per cent age of  bodi l y di sabi l i t y  t o Mr .  Schaef er ' s  

physi cal  l i mi t at i ons.   

¶94 Based on Dr .  Eber t ' s  Mar ch 3 r epor t ,  Aur or a r equest ed 

a r emand t o DWD t o per mi t  i t  t o r ebut  Dr .  Eber t ' s  opi ni on by 

quest i oni ng hi m about  hi s opi ni ons.   Thi s i s t he f i r st  and onl y 

t i me t hat  Aur or a r equest ed a r emand t o DWD;  t he ot her  t wo 

r emands wer e at  LI RC' s or  Mr .  Schaef er ' s r equest .   LI RC deni ed 

Aur or a' s r equest  t o r emand st at i ng,  

Ther e i s no ambi gui t y i n t he opi ni ons [ Dr .  Eber t ]  has 
pr ovi ded i n t hi s case,  and t he commi ssi on sees no 
r easonabl e basi s t o quest i on whet her  t hey wer e gi ven 
t o a r easonabl e degr ee of  medi cal  pr obabi l i t y .    

 The commi ssi on al so f ai l s  t o see any usef ul  
pur pose i n quest i oni ng Dr .  Eber t  r egar di ng par t - t i me 
wor k or  t heor et i cal  " l evel s"  of  wor k.  

Schaef f er  v.  Aur or a Consol .  Heal t hcar e,  Cl ai m No.  2001-
012595 ( LI RC,  May 28,  2009) .  

LI RC made no ment i on of  Wi s.  St at .  § 102. 17( 1) ( g)  under  whi ch 

Dr .  Eber t  was appoi nt ed,  even t hough § 102. 17( 1) ( g)  cont ai ns 

speci f i c  di r ect i ves about  t he r i ght s of  t he par t i es f ol l owi ng a 

r epor t  by a physi c i an DWD has r et ai ned.    
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶95 We r evi ew LI RC' s deci s i on t o pr event  Aur or a f r om 

quest i oni ng Dr .  Eber t ,  not  t he deci s i ons of  t he cour t  of  appeal s 

or  t he c i r cui t  cour t .   Beecher  v.  LI RC,  2004 WI  88,  ¶22,  273 

Wi s.  2d 136,  682 N. W. 2d 29.   At  i ssue i n t hi s case i s whet her  

LI RC cor r ect l y i nt er pr et ed and appl i ed Wi s.  St at .  § 102. 17( 1) ( g)  

when i t  deni ed Aur or a' s r equest  t o cr oss- exami ne Dr .  Eber t .   

I nt er pr et at i on and appl i cat i on of  a st at ut e ar e quest i ons of  

l aw.   Count y of  Dane v.  LI RC,  2009 WI  9,  ¶14,  315 Wi s.  2d 293,  

759 N. W. 2d 571.    

¶96 Gener al l y,  we gi ve LI RC' s i nt er pr et at i on of  a st at ut e 

one of  t hr ee l evel s of  def er ence:   gr eat  wei ght  def er ence,  due 

wei ght  def er ence or  no def er ence,  somet i mes r ef er r ed t o as 

de novo r evi ew.   I d.   We may gr ant  gr eat  wei ght  def er ence t o 

LI RC' s i nt er pr et at i on of  a st at ut e when:   ( 1)  LI RC i s char ged 

wi t h admi ni st r at i on of  t he st at ut e;  ( 2)  LI RC' s i nt er pr et at i on i s  

one of  l ong st andi ng;  ( 3)  LI RC empl oyed i t s exper t i se or  

speci al i zed knowl edge i n ar r i v i ng at  i t s  i nt er pr et at i on;  and ( 4)  

LI RC' s " i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and consi st ency 

i n t he appl i cat i on of  t he st at ut e. "   I d. ,  ¶16 ( c i t at i on 

omi t t ed) .   I f  we accor d gr eat  wei ght  def er ence,  we wi l l  uphol d 

LI RC' s i nt er pr et at i on i f  i t  i s  r easonabl e,  even i f  anot her  

i nt er pr et at i on i s mor e r easonabl e.   I d.    

¶97 We may gr ant  LI RC' s i nt er pr et at i on of  a st at ut e due 

wei ght  def er ence when:   ( 1)  LI RC i s char ged wi t h admi ni st r at i on 

of  t he st at ut e;  and ( 2)  LI RC has some pr i or  exper i ence 
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i nt er pr et i ng i t ,  but  such exper i ence does not  pl ace i t  i n a 

bet t er  posi t i on t han t he cour t s t o i nt er pr et  t he st at ut e.   I d. ,  

¶17.   I f  we accor d due wei ght  def er ence,  we wi l l  uphol d LI RC' s 

r easonabl e i nt er pr et at i on of  t he st at ut e,  so l ong as anot her  

i nt er pr et at i on i s not  mor e r easonabl e.   I d.    

¶98 I  do not  di sput e t hat  t he l egi s l at ur e char ged LI RC 

wi t h i nt er pr et i ng Wi s.  St at .  § 102. 17( 1) ( g) ,  or  t hat  LI RC 

pr obabl y has done so on ot her  occasi ons.   However ,  I  can gi ve no 

def er ence t o LI RC' s r ef usal  t o r emand f or  a f ur t her  hear i ng i n 

t hi s case because LI RC' s i nt er pr et at i on i s cont r ar y t o t he wor ds 

of  t he st at ut e.   Li sney v.  LI RC,  171 Wi s.  2d 499,  506- 07,  493 

N. W. 2d 14 ( 1992)  ( expl ai ni ng t hat  no def er ence i s due LI RC when 

i t s i nt er pr et at i on c l ear l y cont r avenes t he wor ds of  t he 

st at ut e) .   I n addi t i on,  t her e i s not hi ng i n LI RC' s wr i t t en 

deci s i on t o show t hat  LI RC empl oyed i t s exper t i se and 

speci al i zed knowl edge i n denyi ng a f ur t her  hear i ng as t he 

st at ut e r equi r es.   Accor di ngl y,  I  gr ant  no def er ence t o LI RC' s 

i nt er pr et at i on of  § 102. 17( 1) ( g) .    

¶99 Aur or a al so c l ai ms t hat  i t s due pr ocess r i ght s wer e 

v i ol at ed by LI RC' s r ef usal  t o per mi t  i t  t o quest i on Dr .  Eber t .   

We gr ant  LI RC no def er ence when a c l ai m of  const i t ut i onal  due 

pr ocess i s at  i ssue.   Coul ee Cat hol i c Schs.  v.  LI RC,  2009 WI  88,  

¶31,  320 Wi s.  2d 275,  768 N. W. 2d 868.    

B.   St at ut or y I nt er pr et at i on 

¶100 Because Dr .  Eber t  was r et ai ned by DWD pur suant  t o Wi s.  

St at .  § 102. 17( 1) ( g) ,  t he i nt er pr et at i on and appl i cat i on of  
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§ 102. 17( 1) ( g)  ar e at  i ssue.   Sect i on 102. 17( 1) ( g)  pr ovi des i n 

r el evant  par t :  

 Whenever  t he t est i mony pr esent ed at  any hear i ng 
i ndi cat es a di sput e or  cr eat es a doubt  as t o t he 
ext ent  or  cause of  di sabi l i t y  .  .  . ,  t he depar t ment  
may di r ect  t hat  t he i nj ur ed empl oyee be exami ned .  .  .  
by .  .  .  an i mpar t i al ,  compet ent  physi c i an .  .  .  .   
The r epor t  of  t he exami nat i on .  .  .  shal l  be 
t r ansmi t t ed i n wr i t i ng t o t he depar t ment  and a copy of  
t he r epor t  shal l  be f ur ni shed by t he depar t ment  t o 
each par t y,  who shal l  have an oppor t uni t y t o r ebut  
such r epor t  on f ur t her  hear i ng.   

¶101 St at ut or y i nt er pr et at i on begi ns wi t h t he wor ds t he 

l egi s l at ur e chose because i t  i s  t hr ough t hose wor ds t hat  we 

det er mi ne what  t he l egi s l at ur e meant .   Sheboygan Cnt y.  Dep' t  of  

Heal t h & Human Ser vs.  v.  Tanya M. B. ,  2010 WI  55,  ¶27,  325 

Wi s.  2d 524,  785 N. W. 2d 369.   St at ut or y l anguage i s i nt er pr et ed 

i n t he cont ext  i n whi ch i t  i s  used and t o pr omot e,  r at her  t han 

cont r avene,  t he st at ut e' s pur pose.  I d. ,  ¶28.   I f  t he wor ds 

chosen by t he l egi s l at ur e ar e pl ai n and unambi guous,  we appl y 

t he st at ut e as wr i t t en and go no f ur t her .   I d. ,  ¶27.  

¶102 Her e,  t he l egi s l at i ve mandat e,  " shal l  have an 

oppor t uni t y t o r ebut  such r epor t  on f ur t her  hear i ng, "  i s  pl ai n 

and unambi guous when r ead i n t he cont ext  of  DWD' s r et ai ni ng a 

medi cal  exper t  under  Wi s.  St at .  § 102. 17( 1) ( g) ,  as DWD di d her e. 3  

I f  t he exper t  pr esent s a r epor t  as Dr .  Eber t  di d,  t hen bot h 

par t i es " shal l  have an oppor t uni t y"  f or  a " f ur t her  hear i ng. "   

¶103 I n or der  t o come wi t hi n t he par amet er s of  Wi s.  St at .  

§ 102. 17( 1) ( g)  and r emand t o DWD t o r et ai n a medi cal  exper t ,  

                                                 
3 The maj or i t y opi ni on agr ees t hat  LI RC empl oyed Wi s.  St at .  

§ 102. 17( 1) ( g)  when DWD r et ai ned Dr .  Eber t .   Maj or i t y op. ,  ¶25.  



No.   2010AP208. pdr  

 

8 
 

LI RC must  have concl uded t hat  t he t est i mony pr esent ed at  t he 

hear i ng bef or e t he ALJ i ndi cat ed a di sput e or  a doubt  as t o t he 

ext ent  or  cause of  Mr .  Schaef er ' s di sabi l i t y .   Thi s i s so 

because concer ns about  t he ext ent  or  cause of  an empl oyee' s 

di sabi l i t y  ar e t he st at ut or y pr er equi s i t es f or  DWD t o r et ai n a 

medi cal  exper t .   Ther ef or e,  t he r ecor d cr eat ed bef or e t he ALJ 

must  have been i nsuf f i c i ent  t o answer  t he wor ker ' s compensat i on 

quest i ons t hat  Mr .  Schaef er ' s condi t i on pr esent ed.    

¶104 However ,  even t hough LI RC r emanded t o appoi nt  an 

exper t  under  Wi s.  St at .  § 102. 17( 1) ( g) ,  i n i t s May 29,  2009,  

wr i t t en deci s i on,  LI RC di d not  ment i on t he mandat ed 

" oppor t uni t y"  t hat  § 102. 17( 1) ( g)  accor ds bot h par t i es when a 

r epor t  i s  pr esent ed by a medi cal  exper t  t hat  DWD r et ai ned.   

I nst ead of  appl y i ng § 102. 17( 1) ( g) ,  LI RC st at ed t hat  " [ t ] her e i s  

no ambi gui t y i n t he opi ni ons [ Dr .  Eber t ]  has pr ovi ded i n t hi s 

case,  and t he commi ssi on sees no r easonabl e basi s t o quest i on 

whet her  t hey wer e gi ven t o a r easonabl e degr ee of  medi cal  

pr obabi l i t y . "    

¶105 However ,  t her e i s ambi gui t y i n Dr .  Eber t ' s  sayi ng t hat  

t he " f l ar es"  of  Mr .  Schaef er ' s back pai n may occur  wi t h " some 

f r equency"  and t hat  some of  t hose f l ar es may r equi r e a mi ssed 

day of  wor k,  wi t hout  expl ai ni ng whet her  al l  " f l ar es"  woul d 

r equi r e a mi ssed day of  wor k.   Per haps i f  asked,  Dr .  Eber t  woul d 

have opi ned t hat  f l ar es coul d occur  t wo t i mes per  mont h,  but  

t hat  not  ever y f l ar e woul d r equi r e a mi ssed day of  wor k.   Thi s 

possi bi l i t y  i s  ent i r el y r easonabl e because Dr .  Eber t  al so 
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concl uded t hat  Mr .  Schaef er  coul d wor k an ei ght  hour  day wi t h 

onl y " t wo br i ef  10 mi nut e"  br eaks.    

¶106 I t  i s  i mpossi bl e f or  anyone t o det er mi ne what  Dr .  

Eber t  woul d have sai d.   However ,  what  Dr .  Eber t  mi ght  have sai d 

i s not  what  causes me t o di ssent .   I  di ssent  because Wi s.  St at .  

§ 102. 17( 1) ( g)  unambi guousl y pr ovi des t hat  i f  DWD empl oys a 

physi c i an exper t  who pr ovi des a r epor t ,  t hen each par t y " shal l  

have an oppor t uni t y t o r ebut  such r epor t  on f ur t her  hear i ng. "   

Aur or a asked f or  such " oppor t uni t y, "  and LI RC r ef used wi t hout  

addr essi ng t he st at ut or y r equi r ement s.    

¶107 The maj or i t y af f i r ms LI RC' s deci s i on by opi ni ng t hat  

Aur or a had no st at ut or y r i ght  t o cr oss- exami ne Dr .  Eber t . 4  

However ,  Wi s.  St at .  § 102. 17( 1) ( g)  does not  say t her e i s no 

r i ght  t o cr oss- exami ne t he exper t  r et ai ned by DWD.   Rat her ,  

§ 102. 17( 1) ( g)  gr ant s t wo r i ght s t o par t i es i n wor ker ' s 

compensat i on act i ons wher e DWD has r et ai ned an exper t :   ( 1)  t he 

oppor t uni t y t o " r ebut "  t he r epor t ;  and ( 2)  t he oppor t uni t y of  a 

" f ur t her  hear i ng. " 5 

¶108 I t  i s  t r ue t hat  some of  t he st at ut or y pr ovi s i ons t hat  

r el at e t o r epor t s pr esent ed i n a wor ker ' s compensat i on hear i ng 

l i mi t  r esponses t o t hose r epor t s t o cr oss- exami nat i on.   See Wi s.  

St at .  § 102. 17( 1) ( d) 1.   However ,  § 102. 17( 1) ( g)  i s not  so 

l i mi t i ng because i t  gr ant s a r i ght  t o " r ebut "  t he r epor t  of  a 

                                                 
4 Maj or i t y op. ,  ¶63.  

5 The maj or i t y opi ni on i gnor es t he st at ut or y mandat e of  t he 
" oppor t uni t y"  f or  a " f ur t her  hear i ng. "   Yet ,  Wi s.  St at .  
§ 102. 17( 1) ( g)  pl ai nl y r equi r es a " f ur t her  hear i ng"  under  t he 
c i r cumst ances pr esent ed her e.  
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medi cal  exper t  t hat  DWD r et ai ns and t o do so at  a hear i ng hel d 

af t er  t he r ecei pt  of  t he r epor t .    

¶109 " Rebut "  i s  a t er m t hat  encompasses mor e,  not  l ess,  

t han a pr ovi s i on pr ovi di ng onl y f or  cr oss- exami nat i on.   As 

Bl ack' s Law Di ct i onar y expl ai ns,  " r ebut "  means " To r ef ut e,  

oppose,  or  count er act  ( somet hi ng)  by evi dence,  ar gument ,  or  

cont r ar y pr oof ,  [ e. g. , ]  r ebut  t he opponent ' s exper t  t est i mony. "   

Bl ack' s Law Di ct i onar y 1381 ( 9t h ed.  2009) .   Evi dence may be 

pr esent ed by di r ect  quest i oni ng and by cr oss- exami nat i on.   

Fur t her mor e,  t he most  power f ul  evi dence i s of t en obt ai ned by 

cr oss- exami nat i on.   See Aur or a Consol .  Heal t h Car e v.  LI RC,  2010 

WI  App 173,  ¶46,  330 Wi s.  2d 804,  794 N. W. 2d 520 ( Fi ne,  J. ,  

di ssent i ng) .   Accor di ngl y,  I  concl ude t hat  Wi s.  St at .  

§ 102. 17( 1) ( g)  af f or ds bot h par t i es t he oppor t uni t y t o pr esent  

addi t i onal  evi dence at  a f ut ur e hear i ng,  whi ch evi dence may be 

pr esent ed by di r ect  exami nat i on and by cr oss- exami nat i on.   

¶110 And i n addi t i on,  t her e i s no need f or  t he maj or i t y t o 

af f i r m t he cour t  of  appeal s,  as t hi s cour t  must  r evi ew t he 

opi ni on of  LI RC,  not  t hat  of  t he cour t  of  appeal s.   Beecher ,  273 

Wi s.  2d 136,  ¶22.   However ,  i nst ead of  r evi ewi ng LI RC' s 

deci s i on,  t he maj or i t y does what  t he cour t  of  appeal s di d.   The 

maj or i t y opi ni on i nt er pr et s a st at ut e t hat  LI RC i gnor ed.   I n so 

doi ng,  i t  per mi t s LI RC t o i gnor e t he wi l l  of  t he l egi s l at ur e and 

cr eat es pr ecedent  t hat  l i mi t s r i ght s t hat  t he l egi s l at ur e 

est abl i shed i n Wi s.  St at .  § 102. 17( 1) ( g) .   
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C.   Due Pr ocess 

¶111 Aur or a asser t s t hat  i n addi t i on t o v i ol at i ng t he 

r i ght s t he l egi s l at ur e accor ded under  Wi s.  St at .  § 102. 17( 1) ( g) ,  

LI RC vi ol at ed Aur or a' s r i ght  t o due pr ocess of  l aw,  as 

guar ant eed by Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on.   The f oundat i on of  due pr ocess i s a f ai r  

pr oceedi ng.   See Wr i ght  v.  LI RC,  210 Wi s.  2d 289,  296,  565 

N. W. 2d 221 ( Ct .  App.  1997) .   However ,  ar bi t r ar y deci s i on maki ng 

t r ammel s f undament al  f ai r ness.   I t  has l ong been t he r ul e i n 

Wi sconsi n t hat  an or der  i ssued i n an agency pr oceedi ng wher e 

t her e has not  been a f ul l  hear i ng on t he evi dence under l y i ng t he 

or der  i s a deni al  of  due pr ocess.   See Bi t umi nous Cas.  Co.  v.  

DI LHR,  97 Wi s.  2d 730,  735,  295 N. W. 2d 183 ( Ct .  App.  1980) .   

¶112 Her e,  Aur or a asked f or  a hear i ng t o quest i on Dr .  Eber t  

about  t he opi ni ons he gave i n hi s Mar ch 3 r epor t .   LI RC deni ed 

t hat  r equest  because LI RC saw " no r easonabl e bas i s t o quest i on"  

whet her  Dr .  Eber t ' s  opi ni ons wer e gi ven t o a r easonabl e medi cal  

pr obabi l i t y .   However ,  Dr .  Eber t  opi ned t hat  " f l ar es"  of  back 

pai n coul d occur  and " somet i mes"  t he f l ar es woul d r equi r e a day 

of f  wor k.   Dr .  Eber t  al so " est i mat e[ ed] "  t hat  t he f l ar es coul d 

occur  t wi ce a mont h.   The wor ds Dr .  Eber t  chose ar e not  t hose 

one usual l y sees i n opi ni ons gi ven t o a r easonabl e degr ee of  

medi cal  cer t ai nt y.   See Mi l waukee Pol i ce Ass' n v.  Fl ynn,  2011 WI  

App 112,  ¶7 n. 3,  335 Wi s.  2d 495,  801 N. W. 2d 466.    

¶113 Fur t her mor e,  LI RC sai d i t  saw no " usef ul  pur pose"  i n 

Aur or a' s r equest  f or  quest i ons about  par t - t i me wor k.   However ,  

Dr .  Eber t  sai d Mr .  Schaef er  coul d wor k ei ght  hour s per  day,  wi t h 
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onl y t wo,  br i ef  t en mi nut e br eaks.   How t hat  opi ni on l i nes up 

wi t h Dr .  Eber t ' s  opi ni on on " f l ar es"  of  back pai n i s anyt hi ng 

but  c l ear .    

¶114 Because t hi s was an opi ni on DWD or der ed and upon whi ch 

LI RC r el i ed,  bot h par t i es shoul d have been per mi t t ed t o 

par t i c i pat e i n a hear i ng t o expl or e t hat  opi ni on by quest i oni ng.   

Deni al  of  a hear i ng on Dr .  Eber t ' s  r epor t  i s  t he deni al  of  t he 

const i t ut i onal  r i ght  t o a f ai r  hear i ng,  as wel l  as a st at ut or y 

v i ol at i on.   See Wast e Mgmt . ,  I nc.  v.  LI RC,  2008 WI  App 50,  ¶9,  

308 Wi s.  2d 763,  747 N. W. 2d 782 ( st at i ng t he el ement s necessar y 

f or  a f ai r  hear i ng) .   Due pr ocess i s v i ol at ed because Dr .  

Eber t ' s  opi ni on coul d not  be expl or ed and i t  was t he basi s f or  

LI RC' s or der .    

I I I .   CONCLUSI ON 

¶115 I  concl ude t hat  LI RC ar bi t r ar i l y  deci ded t o pr event  

Aur or a f r om r ebut t i ng,  by cr oss- exami nat i on,  t he medi cal  exper t  

opi ni on on whi ch LI RC based i t s deci s i on.   LI RC' s act i on i s 

cont r ar y t o t he expl i c i t  st at ut or y pr ovi s i on under  whi ch LI RC 

pr oceeded when i t  r et ai ned t he medi cal  exper t .   See Wi s.  St at .  

§ 102. 17( 1) ( g) .   Fur t her mor e,  LI RC' s ar bi t r ar y deci s i on deni ed 

due pr ocess t o t he empl oyer .    

¶116 Per mi t t i ng t he par t i es t o a wor ker ' s compensat i on 

act i on t o quest i on al l  exper t  opi ni ons,  no mat t er  by whom t he 

exper t s wer e r et ai ned,  i s consi st ent  wi t h ch.  102 and wi t h due 

pr ocess.   Because t he maj or i t y opi ni on deci des ot her wi se,  I  

r espect f ul l y di ssent .  
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