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Aurora Consolidated Health Care and Sentry
| nsurance, a Miutual Conpany,

Plaintiffs-Appellants-Petitioners, Fl| LED

V.
MAY 11, 2012

Labor and I ndustry Revi ew Comm ssion and

Jeffr ey Schaef er, Di ane M Frengen
Clerk of Supreme Court

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN  WALSH BRADLEY, J. The petitioners, Aurora
Consol i dated Health Care and Sentry Insurance, A Mitual Conpany
(collectively, "Aurora") seek review of a decision of the court
of appeals, which upheld a decision of the Labor and Industry
Revi ew Comm ssion (LIRC) determning that Jeffrey Schaefer was

permanently and totally disabled as a result of a work injury.?

! Aurora Consol. Health Care v. LIRC, 2010 W App 173, 330
Ws. 2d 804, 794 N.W2d 520 (affirmng a decision of the circuit
court for MIwaukee County, Maxine A \VWite, J., presiding,
whi ch uphel d LI RC s deci sion).




No. 2010AP208

LIRC nmade this determ nation after denying Aurora's |ast-mnute
request to cross-exam ne or make further inquires of Dr. Jerone
Ebert, an independent physician appointed by the Departnent of
Wor kf orce Devel opnent (the Departnent) to exam ne Schaefer and
report on the cause of his disability.

12 Aurora asserts that it has both a statutory and a
constitutional due process right to cross-examne Dr. Ebert. It
contends that LIRC erroneously exercised its discretion by
denying its requests to cross-exam ne or make further inquiries
of Dr. Ebert.

13 W determne that neither Ws. Stat. § 102.17(1)(9)
nor Ws. Stat. § 102.17(1)(d)? provides Aurora a statutory right
to cross-examne Dr. Ebert, an independent physician appointed
by the Departnent. W further determne that LIRC did not
violate Aurora' s due process rights when it declined to renmand
for cross-exam nation.

14 Finally, we conclude that LIRC did not erroneously
exercise its discretion. Wen it declined to remand for a third
time to allow Dr. Ebert to be questioned further, LI RC
considered the relevant facts, applied the proper standard of
| aw, and reached a determ nation that a reasonable person could
reach. Accordingly, we affirmthe court of appeals.

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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15 Schaefer was hired by Aurora Consolidated Health Care
in 1981. In 2001, he suffered a work-related injury. After his
injury, Schaefer continued to perform various unskilled tasks
for Aurora until he was termnated in 2006 due to Aurora's
inability to acconmpdate his physical restrictions.? Schaef er
filed a worker's conpensation claim for permanent and total
di sability.

16 The nedical and procedural facts in this case are
conplex. W begin by setting forth facts related to Schaefer's
medi cal history, and then we turn to the procedural facts
related to his worker's conpensation claim In setting forth
these facts, we rely on the factual findings nmade by LIRC

17 Schaefer has an extensive nedical history, including
at least two work-related injuries, several injuries that are
not work-related, and other nedical conditions. Al t hough much
of Schaefer's nedical history was at issue during the
proceedi ngs before the Departnent, only two of Schaefer's
conditions remain at issue in this appeal: (1) a back condition
that was caused, Schaefer asserts, by a 2001 work-related
injury; and (2) non-work-related avascul ar necrosis of the hips

that developed in 2005 and resulted in a 2006 hip replacenent.

3 There is evidence in the record suggesting that Schaefer
stopped working in 2005, rather than 2006. In its decision,
LI RC determi ned that Schaefer was termnated in July of 2006 due
to Aurora's inability to accommpbdate his various physical
restrictions. Aurora does not challenge this finding of fact as
clearly erroneous.
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In setting forth Schaefer's nedical history, we focus on these
two conditions.

18 The work-related injury at issue in this case occurred
on February 27, 2001, when Schaefer slipped and fell on a patch
of ice while making a delivery for his enployer. Six days after
the February 27, 2001 incident, Schaefer sought treatnent from
Dr. James Cain and was diagnosed with a L5-S1 recurrent disc
herniation. Dr. Cain perforned a lunbar fusion in June of 2001.
Schaefer tenporarily returned to work, but the fusion did not
heal properly, and Dr. Cain perfornmed a second |unbar fusion in
February of 2002.

19 At the tinme, Aurora conceded worker's conpensation
liability for Schaefer's injury and surgeries, and it paid
t enporary t ot al di sability benefits, t enporary parti al
disability benefits, and sonme nedical expenses. Fol | owi ng the
2002 surgery, Schaefer tenporarily returned to work on a full-
time basis.

10 In the fall of 2004, however, Schaefer began to
experience recurrent |low back and bilateral |eg synptons and
pain, and Dr. Cain referred Schaefer to Dr. Ali Sadeghi for pain
managenent . According to the nedical records, Schaefer saw Dr.
Sadeghi on a regular basis over a period of years, and they
experimented wth a variety of strategies to control the pain
such as trigger poi nt i nj ections, Botox injections, and
narcoti c- based pai n nedi cation.

11 In 2005, Schaefer also developed pain in his right
hi p, and he underwent a total hip replacenent on August 15, 2006

4
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with a positive result. Schaefer has not clainmed that the right
hip pain and the hip replacenent surgery resulted from any work-
related injury.

12 Even after the hip replacenent surgery, Schaefer
continued to experience pain. In 2007, Schaefer underwent a
third back surgery with a new doctor, who renoved the fusion
hardware and determ ned that the fusion was solid.

13 Wth the above as background, we turn to the facts
related to Schaefer's present worker's conpensation claim
Schaefer filed a claimwth the Departnent, asserting that as a
consequence of his work-related injury, he was permanently and
totally disabl ed.

114 To support his claim of permanent total disability,
Schaefer relied in part on a Lunbosacral Spine |npairnent
Medi cal Assessnment Form conpleted by Dr. Sadeghi on July 10,
2006, just prior to his hip replacenent surgery. In that form
Dr. Sadeghi noted that Schaefer had been diagnosed with post-
| am nectony pain syndrone and bilateral avascular necrosis of
the hips, and he inposed extreme physical restrictions that
severely limted Schaefer's ability to work.

15 According to Dr. Sadeghi , Schaef er could not
continuously sit for nore than 15 mnutes. He could not
continuously stand for nore than 30 mnutes, and after standing
for that duration, he would need to lie down. Dr. Sadeghi
reported that during an eight-hour workday, Schaefer could sit
| ess than two hours and stand or walk less than two hours, and
he would require nore than ten unschedul ed breaks. Furt her,

5
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Schaefer could lift less than 10 pounds only rarely, and could
never tw st, stoop, or bend. Dr. Sadeghi concluded that
Schaefer would frequently experience synptons which interfere
wth attention and concentration needed to perform even sinple
tasks, that he would be unable to perform routine, repetitive
tasks at a consistent pace, and that he would likely be absent
from work "nore than four days per nonth" due to inpairnments or
treatnent. He concluded that the above restrictions are "likely
to be permanent.”

116 Both parties agreed that the restrictions inposed by
Dr. Sadeghi were severe, and if adopted, the restrictions would
mean that Schaefer was permanently and totally disabled.
Additionally, both parties agreed that because Schaefer did not
claim that his hip problem was work-related, any residual
effects of the hip problem should not be taken into account when
assessing Schaefer's disability for worker's conpensation
pur poses.

117 The parties' disagreenent revolved around the extent
to which Schaefer's pain and the resulting restrictions were
caused by the February 27, 2001 work-related injury. Aur or a
contended that Schaefer's pain and physical restrictions were
not caused by the February 27 injury, and were instead caused by
other injuries and nedical conditions, including Schaefer's non-
wor k-rel ated hip problem

118 To resolve the dispute, a hearing was held in front of
an admnistrative |aw judge enployed by the Departnent. At the

heari ng, Schaef er was t he only W t ness to testify.
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Additionally, both parties presented the opinions of nedical
experts, and both parties retained vocational experts to
eval uate Schaefer's post-injury earning capacity. In lieu of
testifying, these experts submtted certified witten reports.

19 Dr. Cain opined that Schaefer's work-related injury
directly caused the recurrent disc herniation, that it was a
substantial factor necessitating the |unbar fusion surgeries,
and that Schaefer would not have needed the surgeries but for
the work-related injury. By contrast, Aurora's nedical expert
opi ned that Schaefer's February 27 injury resulted in a mnor
sprain, that the effects of this injury were tenporary, and that
Schaefer's recurrent herniation and pain were caused by other
preexisting and wunrelated mnmedical conditions including his
necrosi s of the hips.

20 Aurora's vocational expert opi ned that i f Dr.
Sadeghi's restrictions were accurate and reflected the effects
of the work-related injury, rather than the effects of other,
non-work-related injuries, Schaefer had sustained a permanent
total loss of earning capacity. As a consequence of Schaefer's
inability to maintain a consistent work schedule coupled wth
hi s physi cal restrictions and inability to mai nt ai n

concentration, "he would have access to such a limted nunber
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and type of jobs that | would consider him'odd lot.'"* However,
relying on Aurora s nedical expert's conclusion that the
February 27 fall was not the cause of Schaefer's continuing
disability, Aurora's vocational expert asserted, "if there is no
connection between a condition and industrial exposure, there
can be no vocational inpact or loss attributable thereto."”

21 Because the parties disputed the cause of the
restrictions inposed by Dr. Sadeghi, the admnistrative |aw
judge agreed to hold the record open and allow the parties to
make additional inquiries. In a post-hearing subm ssion, Dr.
Sadeghi clarified that the restrictions he inposed were |limted
to Schaefer's |ower back condition and were not necessitated by

his hip condition. |In pertinent part, he wote:

As per our discussion, this is a clarification
regarding the restrictions that were outlined in a
| umbosacral spine inpairnment nedical assessnment form
that was filled out by ne. Pl ease note that the
restrictions only apply to M. Schaefer's |unbosacra

spine and does not apply to any other organ system or
nmuscul oskel etal system such as the hips.

22 After receiving this clarification, the admnistrative
law judge issued a witten decision dated February 22, 2008.

Finding the opinions of Dr. Cain and Dr. Sadeghi to be credible

* The essential idea behind the "odd lot" doctrine is that
permanent total disability wunder worker's conpensation |aw
"should not be taken Iliterally to nean conplete and utter
hel pl essness, because sone injured workers find thenselves,
because of their age, education, training, and overall capacity,
"incapabl e of becom ng ordinary workmen of average capacity in
any well known branch of the |abour nmarket.'" Beecher v. LIRC
2004 W 88, 131, 273 Ws. 2d 136, 682 N.W2d 29 (quoting Cardiff
Corp. v. Hall, 1 K. B. 1009 (1911)).
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and persuasive, he concluded that Aurora was liable for the
medi cal treatnent necessitated by the February 27 injury. Based
on Dr. Sadeghi's clarification that the restrictions resulted
exclusively from Schaefer's | ow back problem and the opinions of
both parties' vocational experts, he further concluded that
Schaefer was permanently and totally disabled as a result of the
February 27 injury.

123 Aurora sought LIRC s review. It argued that Dr.
Sadeghi's post-hearing clarification was not credible. I n
support, Aurora explained that at the tine that Dr. Sadegh
i nposed the restrictions, he nmade direct reference to Schaefer's
avascul ar necrosis of the hips, and various doctors had opined
that Schaefer's hip problem was the primary source of his pain.
Addi tional ly, Aurora contended, the record revealed that
Schaefer's condition inproved after his hip replacenment surgery.

124 LIRC remanded the matter to the Departnment for the
appoi ntnent of "an independent physician to assess [ Schaefer's]
functional disabilities, not including any functional disability
that may be attributable to his right hip condition or right hip
surgery." See Ws. Stat. 8§ 102.17(1)(g) (permtting the
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appointment of an inpartial physician).® Additionally, LIRC
ordered that the parties would be allowed to supplenment the
record with medical opinions in response to the independent
physician's opinion, and thereafter, the matter would be
returned to LIRC for a deci sion.

125 Pur suant to Ws. Stat. 8§ 102.17(1)(9), t he
admnistrative law judge appointed Dr. Ebert, who exam ned
Schaefer and provided a witten report. Dr. Ebert concluded
that 100 percent of Schaefer's disability was due to work-
rel ated back problens, and that even w thout the hip problem

his restrictions wuld be the sane:

Jeff Schaefer has failed back surgery syndrone wth
activity-limting low back pain but also with sone
chronic radicular synptons. | was able to detect sone
problens that are attributable to the hip, nanely sone
weakness in the right hip girdle which is very comon
after hip joint replacenent but from a functional
standpoint, this would not cause himto have very many

limtations. The only restrictions | would give him
for his hip would be perhaps no clinbing |adders or
carrying heavy objects frequently. In other words, |

would not have him doing heavy duty work, but
otherwse he does not need any restrictions wth

regard to his hip. | would say 100% of his disability

at this point is due to his back. In other words, if

® Wsconsin St at. § 102.17(1)(9) provi des t hat t he
Department may direct the appointnment of an "inpartial”
physi ci an. LIRC s order remanded for the appointnent of an
"i ndependent” physi ci an. For the sake of consistency, we use
the adjective "independent"” throughout this opinion when
referring to a physician appointed to render an inpartial
report. An i ndependent physician appointed under Ws. Stat.

8§ 102.17(1)(g) should not be <confused wth an independent
nmedi cal examiner (IME) retained by one of the parties to refute
t he opposing party's case.

10
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he had no hip problem whatsoever, his restrictions
woul d be the sane.®

26 Dr. Ebert opined that the following restrictions were
necessary as a result of Schaefer's disability: "Sit for 1/2-
hour, stand for 1/2-hour, drive for 1/2-hour, walk 1/2-mle
maxi mum  Sedentary duty lifting 10 pounds frequently, 20 pounds
maxi mal with change in position every 1/2-hour."

27 1n response to Dr. Ebert's evaluation, Aurora obtained
a supplenental report from its vocational expert. She opi ned
that Schaefer was "qualified for a variety of jobs in the open
| abor market, such as security guard, counter clerk, retail
sal es, etc."

128 Schaefer submtted a letter to LIRC, asserting that
Dr. Ebert's report mnmade clear that "Dr. Sadeghi was not
including restrictions attributable to a non-work-related hip
condi tion when assessi ng t he applicant's functi onal
disabilities.” However, Schaefer contended, Dr. Ebert's opinion
was i nconplete because it failed to address "the critical issue

in the case: To what extent does the |ow back disability inpact

the applicant's ability to maintain a consistent work schedul e.”

® In support of his conclusion that Schaefer's disability
was due to work-rel ated back problens, Dr. Ebert reported:

[ Schaefer's] current pain is in the low back wth
radiation all the way down the right leg with sone

nunbness in the right greater than left feet. He has
pai n whenever he sits or stands for too long, and it
is about 1/2-hour tolerance in each position. He

reports this pain is essentially the sanme before he
began having the hip pain and it renmai ned unchanged
after the hip surgery.

11
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Schaefer argued that "the necessity to take several unschedul ed
breaks during the day and the likelihood that the applicant
would be absent from work nore than four times per nonth
dictates that a reasonably stable |abor nmarket does not exist
for the applicant."”

129 LIRC remanded the matter for the second tine,
instructing the admnistrative law judge to ask Dr. Ebert to

address the foll ow ng questions:

(1) how many hours of work in an average workday woul d
the applicant be able to tolerate, given his physica

restrictions; (2) would the applicant's physica

restrictions require him to take unschedul ed breaks
during an average workday, and if so, what is the
estimate of how many such breaks would be required

and (3) would Dr. Ebert expect the effects of the
applicant's |l ow back disability to cause him to mss
work time on a recurring basis, and if so, what is the
estimate of how often this mssed work tine mght
occur ?

130 Dr. Ebert responded to the questions in witing,
estimating that given his restrictions, Schaefer would be able
to work eight hours per day and that approximtely two 10-m nute
breaks per day would be required. Dr. Ebert asserted: "Chronic
back pain of this nature does tend to flare at tinmes. Sonetines
the flares are so severe that work would not be possible. I
woul d estimate that this would occur approximately 2 tinmes per
month."  The supplenental report was distributed to the parties
on March 16, 2009.

131 Upon receiving this supplenental report, Aurora did

not imediately request the opportunity to cross-examne Dr.

12
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Ebert . Rat her, both parties requested 30 days to submt
addi ti onal vocational reports.

132 Schaefer's vocational expert opined that because
Schaefer would require unschedul ed breaks and "would essentially
mss 24 days (nearly five full work weeks) of work strictly
because of his back condition,” he was unenpl oyable. Schaefer's
expert explained that "few if any enployers would find this
| evel of absenteei sm acceptable.”

133 On  April 17, 2009, Aurora requested a two-week
extension to "provide our supplenental report in response to the
nmost recent opinions of Dr. Ebert." It asserted: "W wll
submt our report on or before May 1, 2009."

134 On May 1, Aurora submitted a report from its
vocati onal expert. Aurora's vocational expert "appreciate[d],
and to sone extent, under[stood]" that the necessity for
unschedul ed breaks was "at least on its face, of issue," and
that two absences each nonth would have "nobre onerous
inplications.”

135 Nevert hel ess, she opined that Schaefer could be
retrained for pr of essi onal or skilled enpl oynent in an
environment which would allow Schaefer nore freedom to take
unschedul ed breaks. She acknowl edged that Schaefer would need
conputer literacy training and additional education, "at |east a
sel ect Associ ate degree but nore likely a Baccal aureate.”

136 Further, Aurora's vocati onal expert opi ned that
Schaefer's absenteeism could potentially be covered under the
Fam|ly and Medical Leave Act (FMA). She contended: "The

13
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benefits afforded by the FMA becone of even greater
significance when one considers the wunderstanding that M.
Schaefer need not disclose to his enployer ahead of tine, i.e.
during the interview process, that he will be absent from work
twce nonthly as that is not 'guaranteed,' but is rather, in Dr.
Ebert's own words, an 'estimate.'"

137 Then, on May 1, 2009, Aurora sent a letter to LIRC
requesting that it remand the matter for a third tinme to allow

for cross-exam nation of Dr. Ebert:

| would like to have an opportunity to explore Dr.
Ebert's opinions further on this issue. Therefore, |
am requesting that the case be remanded again to the
departnment, either for a continued hearing to elicit
additional testinmony from Dr. Ebert regarding his
opinions, or to obtain a deposition of Dr. Ebert
regardi ng these opi ni ons.

Al ternatively, Aurora's counsel asked that three additiona

guestions be submtted to Dr. Ebert:

(1) Is your estimate that M. Schaefer will mss work
approximately two tines per nonth due to his chronic
back pain an opinion which you hold to a reasonable
degree of nedical probability?

(2) Wuld it still be your estimate that M. Schaefer
would mss work approximately two tinmes per nonth if
he worked on a part tine basis within the restrictions
you previously assigned?

(3) What level of work could M. Schaefer performthat
would not |ead you to estimate that he would mss
approximately two days from work per nonth due to the
condition of his back, and what permanent functional
restrictions would be appropriate for him in that
situation?

14
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138 During the oral argunent before this court, Aurora's
attorney clarified that the sole reason he requested a hearing

was to cross-exam ne or otherw se question Dr. Ebert:

The court: You did not request any hearing beyond the
hearing for purposes of taking Dr. Ebert's testinony.
Is that correct, or aml incorrect on that?

Aurora's attorney: That is correct. At the tinme |
made that request, there was already an opinion from a
treating surgeon in the record that was helpful to ny

case. I already had an independent medi cal
exam nation that was part of the record that was
hel pful for ny case. | had the first set of
restrictions from Dr. Ebert that were helpful to ny
case. The only problem that | had was that second
report of Dr. Ebert and the vocational opinions that
followed it. Your honor, honestly, the only thing |

wanted to do is ask Dr. Ebert sone questions about his
opinions, and | think | had the right to do that under
the statute.

(Enmphasi s added.)

139 Four weeks after it received Aurora's request, LIRC
i ssued a decision on the nerits. In the decision, LIRC declined
Aurora's request to order a third renand. It explained that
further inquiry of Dr. Ebert was unnecessary because it would
serve no useful purpose: "The commission is famliar with Dr.
Ebert, because he has provided tiebreaker nedical opinions in
nunmerous cases, and the conmission is satisfied that his nedical
opinions are routinely given to a reasonable degree of nedical
probability.” Further, LIRC "fail[ed] to see any useful purpose
in questioning Dr. Ebert regarding part-tinme work or theoretical

"l evel s' of work."

15
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40 On the nerits, LIRC determned that Schaefer was
permanently and totally disabled under the odd | ot doctrine. It
rejected Aurora's assertion that the restrictions inposed by Dr.
Sadeghi were due, in part, to Schaefer's hip condition. I n
reaching that concl usi on, It relied on "Dr. Sadeghi ' s
unanbi guous assurance to the <contrary, and the substanti al
degree of disability inferred from all the evidence to be
attributable to the work-rel ated back injury.”

41 Additionally, LIRC rejected Aurora' s assertion that
Schaefer could be retrained for professional work. It explained
that Schaefer was a 47-year-old unskilled worker with a GED, and
t hat retraining would be "extrenely difficult, i f not
i npossi bl e" because Schaefer can sit confortably only for one-
half hour at a tinme and because he takes a narcotic-based pain
medi cation that interferes with his ability to think

142 Finally, LIRC determned that Schaefer's frequent
absences could not be overconme by invoking the provisions of the
FMLA. It explained, "the FMLA is only applicable to enployers
who woul d have enployed the applicant for nore than 52 weeks for
at least 1,000 hours during those 52 weeks,” and wth his
expected absenteeism Schaefer would be unlikely to retain a job
for I ong enough to invoke the protections of the FM.A

143 Aurora filed a conplaint in the circuit court seeking
review of LIRC s deci sion. It asserted that it had a statutory
and a due process right to cross-examne Dr. Ebert, and that

LIRC erroneously exercised its discretion when it declined

16
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Aurora's request for a remand.’ The circuit court affirned
LI RC s deci sion.
44 The court of appeals |ikew se affirned. Aur or a

Consol. Health Care v. LIRC, 2010 W App 173, 330 Ws. 2d 804,

794 N. W 2d 520. Judge Fine dissented, contending that a right
to cross-examne an independent expert appointed by the
Departnment "is an irreducible mnimumof 'fair play.'" Id., 148
(Fine, J., dissenting).

[

145 Al though the nedical and procedural facts of this case
are conplex, the questions before this court are discrete: does
Aurora have either a statutory right or a constitutional due
process right to cross-examne Dr. Ebert, an independent
physician appointed by the Departnent under Ws. Stat.
§ 102.17(1)(g)?

146 1f Aurora does not have a statutory or constitutional
right to cross-examne Dr. Ebert, then LIRC s decision not to

remand for cross-examnation is discretionary. See Theodore

Fleisner, Inc. v. DLHR 65 Ws. 2d 317, 327, 222 N W2d 600

(1974). An agency's exercise of discretion will be upheld if it

"In addition, Aurora contended that LIRC erred by relying
on the opinions of Dr. Sadeghi, which, it asserted, were not
credible, and that there was no credible evidence to support
LIRC s conclusion that it would be extrenely difficult, if not
i npossi ble, for Schaefer to be retrained for professional work.
Aurora appears to have raised simlar argunents about the
sufficiency of the evidence in the court of appeals. See
Aurora, 330 Ws. 2d 804, 49116, 38 n.3. However, it does not
raise these argunents in this court, and we therefore do not
address them

17
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was made "based upon the relevant facts by applying a proper
standard of |law and represents a determnation that a reasonable

person could reach.” Ver haagh v. LIRC, 204 Ws. 2d 154, 160,

554 N.W2d 678 (Ct. App. 1996).

147 To resolve the question of whether Aurora has a right
to cross-examne Dr. Ebert, we are required to interpret the
wor ker's conpensation statute, Ws. Stat. ch. 102. Statutory
interpretation is a question of law, which a court generally
reviews independently of other court and agency determ nations.

Hagen v. LIRC, 210 Ws. 2d 12, 18, 563 N W2d 454 (1997).

Nevertheless, a court wll at times defer to an agency's
interpretation of a statute. Id.
148 A reviewing court wll enploy one of three levels of

def erence when consi deri ng an adm ni strative agency's
interpretation of a statute: no weight, due weight, or great
weight. 1d. Wth all three levels of deference, the court nust
interpret the statute itself to determ ne whether the agency's

interpretation is reasonable. Raci ne Harl ey-Davi dson, Inc. V.

State, 2006 W 86, 115, 292 Ws. 2d 549, 717 N.W2d 184.

49 In resolving this case, we are also required to
interpret the constitutional demands of due process. Wet her
LIRC violated Aurora's due process rights by declining to remand
for cross-examnation is a question of law. Al though this court
may, in sonme cases, defer to an agency's interpretation of a
statute, we will not defer to an agency's interpretation of the

constitution. See Wight v. LIRC, 210 Ws. 2d 289, 296, 565

N.W2d 221 (C. App. 1997). Accordingly, we answer this
18
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guestion of |aw independently of the determ nations rendered by
LIRC, the circuit court, and the court of appeals.
11

150 We begin by addressing Aurora's claim that it has a
statutory right to cross-examne Dr. Ebert. Then, we turn to
Aurora's claim that its due process rights were violated by
LIRC s refusal to allow cross-exam nation. Finally, we address
whether LIRC erroneously exercised its discretion when it
declined to remand for a third tine to allow Dr. Ebert to be
questioned further.

A

51 In its argunent to this court, Aurora asserts that the
pl ain | anguage of Ws. Stat. 88 102.17(1)(g) and 102.17(1)(d)1
grants it a right to cross-examne Dr. Ebert. At the outset, we
observe that Aurora's letter to LIRC requesting cross-
exam nation did not cite these statutes or specifically assert
that there was a statutory right to cross-examne Dr. Ebert.
Accordi ngly, LIRC did not provide any analysis squarely
addressing the interpretation of these statutes. Nevert hel ess,
because it denied Aurora's request, LIRC s decision can be
construed as nmaking an inplicit determnation that the relevant
statutes contain no absolute right of cross-exam nation.

152 In another situation, we mght accord great weight or
due weight deference to LIRCs interpretation of the statutes
governing worker's conpensation proceedings. Here, however,
deference my be inappropriate given that LIRC s apparent
interpretation was inplicit and unsupported by anal ysis. I n any
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event, it is unnecessary to determ ne what |evel of deference to
give LIRCs inplicit interpretation because we reach the sane
result regardless of the |level of deference applied.

153 We turn next to the relevant statutes. Dr. Ebert's
report was not presented by one of the parties in support of its
case. Rat her, he was an independent physician appointed by the
adm ni strative |aw judge. Accordingly, to determ ne whether
there is a statutory right to cross-examne Dr. Ebert, we
examne first Ws. Stat. 8§ 102.17(1)(g), the subsection in the
wor ker' s conpensati on statute t hat addr esses appoi nt ed
physi ci ans.

154 Wsconsin Stat. 8 102.17(1)(9) provi des t hat t he
adm ni strative | aw judge can appoint an independent physician to

exam ne the applicant:

Wenever the testinony presented at any hearing
indicates a dispute or creates a doubt as to the

extent or cause of disability . . . , the departnent
may di rect t hat t he i njured enpl oyee be
examned, . . . , by or from an inpartial, conpetent
physi ci an, chi ropractor, denti st, psychol ogi st  or

podi atrist designated by the departnent who is not
under contract wth or regularly enployed by a
conpensati on I nsur ance carrier or sel f-insured

enpl oyer.
155 Subsection (D (9) provi des further t hat t he

i ndependent physician will submt a witten report and the

parties shall be given an opportunity to rebut that report:
The report of the exam nation, autopsy, or opinion

shall be transmtted in witing to the departnent and
a copy of the report shall be furnished by the
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depart nment to each  party, who shall have an
opportunity to rebut such report on further hearing.?8

56 Aurora asserts that its right to "rebut" the
i ndependent physician's report necessarily includes the right to
rebut the report through cross-exam nation of the independent
physi ci an. W di sagr ee.

157 "Rebut" is a general term and it could enconpass nany
different strategies enployed by attorneys to undermne the
credibility of an independent physician's report. For exanpl e,
a party mght rebut the conclusion of a report by pointing to
i nternal inconsistencies, by presenting contrary opinions, or by
i ntroducing additional evidence, such as surveillance videos,
that underm ne the credibility of the report. It is not clear
that the legislature intended to provide an absolute right to
cross-exam ne the independent physician just because it provided
the parties an opportunity to rebut the independent physician's

witten report.®

8 As set forth above at 38, Aurora's only purpose in
seeking a remand was to cross-exam ne or otherw se question Dr.
Ebert. Therefore, we do not address whether under other
circunstances, a party would have a right to a hearing for other
pur poses.

® The dissent's conclusion that "LIRC s action is contrary
to the explicit statutory provision," dissent, 983, is based
upon an assertion that the term "rebut” neans the right of
cross-examnation, id., 91009. However, the dissent fails to
provide any authority in support of this assertion. Rat her, it
cites only to the definition of "rebut" found in Black's Law
Dictionary (a definition which does not mention  cross-
exam nation) and to a paragraph of Judge Fine's dissent in the
court of appeals.
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158 We interpret statutory ternms "in the context in which
[they are] wused; not in isolation but as part of a whole; in
relation to the Ilanguage of surrounding or closely-related

statutes[.]" C. Coakley Relocation Sys. v. Gty of MIwaukee,

2008 W 68, 117, 310 Ws. 2d 456, 750 N.W2d 900. CQur review of
the surrounding and closely related statutes reveals that when
the legislature intends to specifically provide a right of
cross-exanm nation, it has done so with express |anguage.

159 For exanple, although sub. (1)(g) uses the genera
word "rebut" when discussing independent physicians, the very
next subsection specifically provides for cross-exam nation of a
different type of expert. Wsconsin Stat. § 102.17(1)(h)
provi des: "The contents of certified reports of investigation,
made by industrial safety specialists who are enployed,

contracted, or otherw se secured by the departnment and avail abl e

for cross-exam nation, Coe shal | constitute prim facie
evidence as to matter contained in those reports.” (Enphasi s
added.)

60 Further, in various statutes involving court-appointed

W tnesses and experts, the legislature has |ikew se provided the

1 curiously, the dissent inplies that by specifying a right
to cross-examne wtnesses in sone statutes, the |l|egislature
intended that the response be limted solely to cross-
exam nati on. D ssent, 9108 (citing Ws. Stat. § 102.17(1)(d)1).
Under this rationale, Aurora would be precluded from respondi ng
to Schaefer's prima facie case by introducing evidence in the
form of its own experts' reports, argunent, or other contrary
pr oof . The dissent's approach would mark an extrene departure
fromcurrent practice.
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right of cross-exam nation by using express |anguage. Wsconsin
Stat. 8§ 906.14(1), which deals with witnesses that are called by
a judge, specifically provides that the parties are entitled to

Cross-exam ne such w tnesses:

The judge may, on the judge's own notion or at the
suggestion of a party, call witnesses, and all parties
are entitled to cross-exam ne witnesses thus call ed.

(Enmphasi s added.)

161 Additionally, Ws. Stat. 8§ 907.06(1), which deals with
court-appointed experts, expressly provides that the experts

shal | be subject to cross-exam nation:

The judge mmy appoint any expert W tnesses
agreed upon by the parties, and may appoint w tnesses

of the judge's own selection. . . . A wtness so
appoi nted shall advise the parties of the wtness's
findings, if any; the wtness's deposition my be

taken by any party; and the witness may be called to
testify by the judge or any party. The w tness shall
be subject to cross-examnation by each party,
including a party calling the expert wtness as a
W t ness.

(Enmphasi s added.)

62 By contrast, when the legislature drafted the
subsection at issue in this case, Ws. Stat. 8§ 102.17(1)(g), it
chose to use the general term "rebut." Because it did not
specify the right to cross-exani nation, it appears the
legislature left to the Departnent's discretion whether to allow
cross-examnation in circunstances where it mght provide
rel evant and probative evidence.

163 Having determned that sub. (1)(g), the subsection

that addresses independent physicians, does not provide an
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absolute right of <cross-examnation, we turn to Aurora's
argunment about another subsection of the statute. Aurora relies

on Ws. Stat. § 102.17(1)(d), which provides in relevant part:

The contents of certified nedical and surgical reports
by physicians [and the reports of other professionals]
licensed in and practicing in this state, and of
certified reports by experts concerning |oss of
earning capacity . . . , presented by a party for
conpensation constitute prima facie evidence as to the
matter contained in those reports, . . . Certified
reports of physicians [and the reports of other
prof essional s], wherever |icensed and practicing, who
have exam ned or treated the claimant, and of experts,
if the practitioner or expert consents to being
subjected to cross-exam nation also constitute prim
facie evidence as to the matter contained in those
reports .

(Enmphasi s added.)

64 Aurora appears to acknow edge that the first sentence,

which references experts "presented by a party,” is not
i nplicated here. However, it urges us to focus on the second
sent ence. It contends that by virtue of the second sentence of

sub. (1)(d), Dr. Ebert has consented to cross-examnation
because he is a physician who exam ned Schaefer and provided a
report.

165 Under our established nethodol ogy, we interpret

statutes "not in isolation but as part of a whole.”" C. Coakley

Rel ocation Sys., 310 Ws. 2d 456, 4917 (citing State ex rel.

Kalal v. Grcuit Court for Dane County, 2004 W 58, 1946, 271

Ws. 2d 633, 681 N W2d 110). On its face, sub. (1)(d) governs

experts that are presented by a party to establish a prima facie
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case, ' not experts appointed by the Department to provide an
impartial report.'? Therefore, sub. (1)(d) is not inplicated by
Dr. Ebert's report. W determne that neither Ws. Stat.
§ 102.17(1)(g) nor Ws. Stat. § 102.17(1)(d) provides Aurora a
statutory right to cross-examne Dr. Ebert, an independent
physi ci an appoi nted by the Departnent.
B

166 Even if there is no statutory right to cross-exam ne
an independent physician appointed by the Departnent, Aurora
contends that the right to cross-examne witnesses is a basic

necessity of due process. It asserts that LIRC violated the due

1 W recognize that in its decision, LIRC wote: "Dr.
Ebert's functional restrictions are credible, and |[Schaefer's
vocational expert] has credibly opined that based on those
restrictions, the applicant falls into the 'odd lot' category

The applicant therefore submtted a prinma facie case for
permanent total disability, which the conmission finds that
respondents have not successfully rebutted."”

Dr. Ebert's report was not part of Schaefer's prima facie
case for permanent total di sability. Rat her, Schaef er
established a prinma facie case when he submtted the nedical
reports of Dr. Sadeghi and Dr. Cain, which the adm nistrative
|aw judge found to be credible, as well as the report of his
vocational expert. Because Aurora also submtted credible
evidence, LIRC remanded for an independent opinion from Dr.
Ebert.

12 The parties did not address Ws. Adnin. Code § DWD
80.22(2), which provides: "Use of reports shall be permtted in
any case in which claim for conpensation is made, provided the
reporting doctor is available for cross examnation." G ven
that the interpretation of this admnistrative regulation was
not briefed or argued by the parties, we do not interpret it
her e. Megal Dev. Corp. v. Shadof, 2005 W 151, 4948, 286
Ws. 2d 105, 705 N. W 2d 645.
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process rights guaranteed by the Wsconsin Constitution, Art. I,
§ 1 when it declined to remand for cross-exanination.®?
167 "The function of due process is to mnimze the risk

of erroneous decisions.” WJ.C v. County of Vilas, 124 Ws. 2d

238, 242, 369 Nw2d 162 (C. App. 1985) (Cane, P.J.,
concurring). W pause to observe that an independent physician
appoi nted by the Departnent poses |less of a risk of an erroneous
deci sion than an expert hired by one of the parties to render a
favor abl e deci si on.

168 In support of its argunent that due process requires

cross-exam nation, Aurora relies on Illinois Steel Co. v. Jeka,

123 Ws. 419, 101 N.W 399 (1904). In that case, the plaintiff
brought an ejection action in circuit court, and the defendant
argued that he had acquired the property in dispute by adverse
possessi on. On review, this court stated that "cross-
exam nation is regarded one of the nost efficient neans of
di scovering the truth, and so long as there is any reasonable
ground to suppose that it is being pursued legitimtely it
should not be disturbed . . . . The use of it is not a nere
privilege subject to discretionary judicial authority,—t is a
right." Id. at 429.

169 W acknowl edge the inportant role that Cross-

exam nation plays in the adversarial system in which the goal

13 Wsconsin Const. Art. |, 8§ 1 provides: "All people are
born equally free and independent, and have certain inherent
rights; anmong these are |life, Iliberty and the pursuit of

happi ness; to secure these rights, governnents are instituted,
deriving their just powers fromthe consent of the governed.™
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is a search for the truth. Nevertheless, it does not rise to
the Il evel of a due process right in all instances.

170 It is significant that the above-quoted |anguage from
Jeka was made in the context of a judicial proceeding in circuit
court, prior to the advent of Wsconsin's worker's conpensation
statute and the rise of the nodern adninistrative state.® The
United States Suprenme Court has explained that "procedural due
process in the admnistrative setting does not always require

application of the judicial nodel." Dixon v. Love, 431 U S. 105

(1977).%°
71 In an admnistrative proceeding, the "ultimte test to
determ ne whether due process of |aw has been accorded a party

is the presence or absence of fair play."” Bitum nous Cas.

Co. v. DLHR 97 Ws. 2d 730, 734, 295 N W2d 183 (C. App.

1980) . Qur cases have determned that there are three elenents

14 " Al't hough admi ni strative and quasi - adm ni strative
agenci es have existed for quite sone tinme, indeed the roots of
adm nistrative law can be traced back to Federalist era in the

1780s, it was not until the early part of this century, first
with the progressive era and then with the New Deal, that the
nodern regulatory state energed with any promnence.” Sam

Kal en, The Transformati on of Mddern Adm nistrative Law. Changi ng
Adm ni strations and Environnmental Guidance Docunents, 35 Ecol ogy
L.Q 657, 662 (2008).

15 1n a prison disciplinary proceeding, for exanple, inmates
do not have a due process right to cross-exanm ne Wwtnesses
against them Wl ff v. MDonnell, 418 U S. 539, 567-68 (1974).
Even in judicial proceedings, courts have determ ned that there
is not always an independent, absolute right to confront and
Cross-exam ne expert wtnesses under the state and federal
constitutions. See, e.g., Walworth County v. Therese B., 2003
W App 223, 110, 267 Ws. 2d 310, 671 N.W2d 377.
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of fair play in an admnistrative proceeding: (1) the right to
seasonably know the charges or clains preferred; (2) the right
to nmeet such charges or clainms by conpetent evidence; and (3)
the right to be heard by counsel upon the probative force of the
evi dence adduced by both sides and wupon the law applicable
thereto. 1d.

72 Here, there is no dispute that Aurora was seasonably
informed of Schaefer's clains and that it was represented by
abl e counsel. Additionally, Aurora had anple opportunity to
present conpetent evidence about the cause and extent of
Schaefer's disability, and it was represented by conpetent
counsel who nmade conpelling argunments about the force of the
evi dence adduced by both sides.

173 In the two nonths followng Dr. Ebert's supplenental
report, Aurora was given the opportunity to rebut the report
wi th additional nedical evidence as well as the opportunity to
subm t an additional vocat i onal report. Al though LIRC
ultimately rejected Aurora's vocational expert's opinion that
Schaefer's absenteeism could be overcone by invoking the
provisions of the FMA the opinion was offered, it was
introduced into evidence, and it was considered by LIRC when it
rendered its decision. We conclude that LIRC did not violate
Aurora's due process rights when it declined to remand for
Cross-exam nati on.

C

174 Gven our determ nations that Aurora had no statutory

or constitutional right to <cross-examne Dr. Ebert, LIRCSs
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decision to decline Aurora's request was discretionary. See

Theodore Fleisner, Inc., 65 Ws. 2d at 327. In its witten

decision, LIRC declined to grant Aurora' s |ast-mnute request
for a third remand Dbecause it concl uded that further
clarification from Dr. Ebert was unnecessary and would serve no
useful purpose.

175 LIRC explained that there was no need to remand to
guestion Dr. Ebert about "part-tinme work or theoretical 'levels'
of work." Dr. Ebert asserted that back pain tends to flare up.
Under those circunstances, LIRC could reasonably infer that the
absenteei sm that would result from unpredictable flare ups would
interfere with Schaefer's ability to work on a part-tinme or
reduced basis, just as it would interfere with his ability to
work on a full-tinme basis.

176 Additionally, LIRC explained that there was no need to
remand to ask Dr. Ebert if his opinion was given to a reasonable
degree of nedical probability, the standard of adm ssibility for

medi cal opi ni ons. See Drexler v. Al Am Life & Cas. Co., 72

Ws. 2d 420, 432, 241 N wW2d 401 (1976). Dr. Ebert's witten
reports were created pursuant to the Departnent's request, and
Dr. Ebert, who had prepared nmany such reports for the Departnent
in the past, was aware that they would be used in adm nistrative
proceedi ngs. Because LIRC had received Dr. Ebert's past reports
and knew that he was famliar with the standard of
adm ssibility, LIRC was satisfied that Dr. Ebert's suppl enental

report was given to a reasonabl e degree of nedical probability.
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177 Under these facts, we conclude that LIRC reasonably
determned that a remand was unnecessary and would serve no
useful purpose. Further, we conclude that LIRC s refusal to
remand for a third tine was all the nore reasonable, given the
| ast-m nute nature of Aurora' s request.

178 Dr. Ebert's first report was provided to the parties
on Novenber 11, 2008, and Aurora submtted no request to cross-
exam ne or further question him at that tine. Even after March
16, 2009, the date that the parties were provided wth Dr.
Ebert's supplemental report, Aurora submtted no inmmediate
request to cross-examne or further question Dr. Ebert. Rather,
Aurora requested 30 days to submt an additional vocational
report, and then on April 17, it requested a two-week extension
to provide a "supplenental report.” Aurora asserted: "W wll
submt our report on or before May 1, 2009." It was only on My
1 that Aurora requested the opportunity to cross-examne or
further question Dr. Ebert.

179 When it declined to remand for a third time to all ow
Dr. Ebert to be questioned further, LIRC considered the rel evant
facts, applied a proper standard of Iaw, and reached a
determ nation that a reasonable person could reach. See
Ver haagh, 204 Ws. 2d at 160. Accordi ngly, it did not
erroneously exercise its discretion.

|V

180 In sum we determne that neither Ws. St at.
§ 102.17(1)(g) nor Ws. Stat. § 102.17(1)(d) provides Aurora a
statutory right to cross-examne Dr. Ebert, an independent
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physi ci an appointed by the Departnent. We further determ ne
that LIRC did not violate Aurora's due process rights when it
declined to remand for cross-exam nation.

181 Finally, we conclude that LIRC did not erroneously
exercise its discretion. Wen it declined to remand for a third
time to allow Dr. Ebert to be questioned further, LIRC
considered the relevant facts, applied a proper standard of | aw,
and reached a determination that a reasonable person could
reach. Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

DAVID T. PROCSSER, J., did not participate.
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182 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). Statutory
procedures for worker's conpensation actions matter because they
provide a level playing field for both enpl oyees and enpl oyers.
Wien the Labor and Industry Review Comm ssion (LIRC) does not
follow statutory procedures and this court affirns what LIRC has
done, the court's decision harnms both enpl oyees and enpl oyers by
changing the process the legislature has created to fully and
fairly resolve worker's conpensation cl ai ns.

83 In the case now before us, LIRC arbitrarily prevented
the enployer, Aurora Consolidated Health Care, from rebutting,
by cross-exam nation, the nedical expert opinion upon which LIRC
based its deci sion. LIRC s action is contrary to the explicit
statutory provision under which LIRC proceeded when it appointed
the nedical expert. See Ws. St at . § 102.17(1)(9).
Furthernore, LIRC s arbitrary decision denied due process to the
enpl oyer.

184 Permtting the parties to a worker's conpensation
action to question all expert opinions, no matter by whom the
experts were retained, is consistent with ch. 102 and with due
process. Because the mmjority opinion decides otherw se,
respectfully dissent.

. BACKGROUND

185 On February 27, 2001, Jeffrey Schaefer slipped and
fell while nmaking a delivery for Aurora. He injured his |ower
back in the fall.

186 M. Schaefer has a conplicated nedical hi story,

including a preexisting back injury, for which he had back
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surgery in 2000, and necrosis of both hip joints, for which he
had hip replacenment surgery. Al though it is wthout question
that M. Schaefer injured his back due to the slip and fall,
evaluation of the extent of his work-related disability was
conplicated by the existence of nmultiple pre-existing nedical
condi ti ons.

187 On Novenber 8, 2007, a Departnment of Woirkforce
Devel opnent (DWD) administrative |aw judge (ALJ) held a hearing
on M. Schaefer's worker's conpensation claim?! M. Schaefer was
the only wtness. However, pur suant to Ws. St at .
§ 102.17(1)(d), both M. Schaefer and Aurora submtted witten
reports from nedical experts opining on the extent of M.
Schaefer's disability that was work-rel at ed.

188 Dr. Janmes Cain, M. Schaefer's nedical expert, opined
that M. Schaefer had reached a healing plateau and had a 40
percent permanent partial disability. Dr. Cain stated that 80
percent of his 40 percent disability (i.e., 32 percent) was
work-related.? Dr. Cain's opinion is contained in his April 26,
2006, response to a request for information about M. Schaefer's
medi cal condition.

189 Dr. Sridhara Vasudevan, Aurora's nedical expert,

opined that M. Schaefer had a 35 percent pernmanent parti al

! The record was closed on Decenmber 13, 2007, and the ALJ
issued his witten decision February 21, 2008.

2LIRC misstates Dr. Cain's opinion as a 40 percent
permanent functional disability due to M. Schaefer's work-
related injury, rather than 80 percent of 40 percent, as Dr.
Cai n reported.



No. 2010AP208. pdr

disability, but that none of his disability was work-related.
Dr. Vasudevan's opinion is set out in an October 22, 2007,
report nmade after his exam nation of M. Schaefer. Subsequent
to the hearing, the ALJ issued a witten decision that concl uded
that M. Schaefer had 100 percent permanent disability, due to
his work-related injury.

190 On Septenber 18, 2008, after LIRCs review of the
ALJ's decision and the record, LIRC remanded the case to DW to
appoint an “"inpartial" physician, pursuant to Ws. Stat.
§ 102.17(1)(g), to assess what portion of M. Schaefer's
functional disability was due to his hip condition and hip
surgery. DWD retained Dr. Jerone Ebert.

91 Dr. Ebert examned M. Schaefer and issued a witten
report on Novenber 6, 2008, in which he opined that M. Schaefer
could stand, sit, or drive for one half hour before changing
positions. He also said that M. Schaefer should not lift nore
than ten pounds on a frequent basis, with 20 pounds being his
maxi mum lifting limtation. Dr. Ebert attributed all of the
restrictions on M. Schaefer to his work-related injury.

192 On February 24, 2009, at M. Schaefer's request, LIRC
remanded to DWD a second time because M. Schaefer said that Dr.
Ebert's opinion was inconplete. As part of its remand, LIRC
gave Dr. Ebert a list of questions to address.

193 On March 3, 2009, Dr. Ebert responded to LIRCSs
guesti ons. Dr. Ebert said that M. Schaefer should be able to
work eight hours per day if M. Schaefer remained within the

restrictions set out in Dr . Ebert's November 6, 2008,
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communi cat i on, and that M. Schaef er should be given

approximately "two brief 10 mnute breaks per day. In
addition, Dr. Ebert stated, "Chronic back pain of this nature
does tend to flare at tinmes. Sonetines the flares are so severe
that work would not be possible. I would estimate that this
woul d occur approximately 2 times per nonth." (Enphases added.)
Dr. Ebert did not say whether the "flares" would occur two tines
per nonth or whether they would be so severe two tinmes per nonth
that he would mss work two tines per nonth. He also did not
assign any percentage of bodily disability to M. Schaefer's
physical limtations.

194 Based on Dr. Ebert's March 3 report, Aurora requested
a remand to DWD to permt it to rebut Dr. Ebert's opinion by
guestioning him about his opinions. This is the first and only
time that Aurora requested a remand to DWD, the other two

remands were at LIRC s or M. Schaefer's request. LI RC deni ed

Aurora's request to renmand stating,

There is no anbiguity in the opinions [Dr. Ebert] has
provided in this case, and the comm ssion sees no
reasonabl e basis to question whether they were given
to a reasonabl e degree of nedical probability.

The commission also fails to see any useful
purpose in questioning Dr. Ebert regarding part-tinme
work or theoretical "levels" of work.

Schaeffer v. Aurora Consol. Healthcare, Caim No. 2001-
012595 (LIRC, May 28, 2009).

LIRC made no nention of Ws. Stat. § 102.17(1)(g) under which

Dr. Ebert was appointed, even though § 102.17(1)(g) contains
specific directives about the rights of the parties following a

report by a physician DWD has retained.
4
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1. DI SCUSSI ON
A. Standard of Review
195 We review LIRC s decision to prevent Aurora from
guestioning Dr. Ebert, not the decisions of the court of appeals

or the circuit court. Beecher v. LIRC, 2004 W 88, 922, 273

Ws. 2d 136, 682 N w2d 29. At issue in this case is whether
LIRC correctly interpreted and applied Ws. Stat. 8 102.17(1)(9)
when it denied Aurora's request to cross-examne Dr. Ebert.
Interpretation and application of a statute are questions of

I aw. County of Dane v. LIRC, 2009 W 9, 9114, 315 Ws. 2d 293,

759 N.W2d 571.

196 GCenerally, we give LIRC s interpretation of a statute
one of three levels of deference: great weight deference, due
wei ght deference or no deference, sonetinmes referred to as
de novo review. Ild. W may grant great weight deference to
LIRC s interpretation of a statute when: (1) LIRC is charged
with adm nistration of the statute; (2) LIRCs interpretation is

one of long standing; (3) LIRC enployed its expertise or

speci alized know edge in arriving at its interpretation; and (4)

LIRCs "interpretation will provide uniformty and consistency
in the application of +the statute.” Id., 916 (citation
omtted). If we accord great weight deference, we wll uphold

LIRCs interpretation if it 1is reasonable, even if another
interpretation is nore reasonable. 1d.

197 We may grant LIRC s interpretation of a statute due
wei ght def erence when: (1) LIRC is charged with adm nistration

of the statute; and (2) LIRC has sonme prior experience
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interpreting it, but such experience does not place it in a
better position than the courts to interpret the statute. 1d.,
117. If we accord due weight deference, we will uphold LIRC s
reasonable interpretation of the statute, so long as another
interpretation is not nore reasonable. 1d.

198 | do not dispute that the |legislature charged LIRC
with interpreting Ws. Stat. 8§ 102.17(1)(g), or that LIRC
probably has done so on other occasions. However, | can give no
deference to LIRC s refusal to remand for a further hearing in
this case because LIRC s interpretation is contrary to the words

of the statute. Lisney v. LIRC, 171 Ws. 2d 499, 506-07, 493

N.W2d 14 (1992) (explaining that no deference is due LIRC when
its interpretation <clearly contravenes the words of the
statute). In addition, there is nothing in LIRCs witten
decision to show that LIRC enployed its expertise and
specialized know edge in denying a further hearing as the
statute requires. Accordingly, | grant no deference to LIRC s
interpretation of 8§ 102.17(1)(9).

199 Aurora also clainms that its due process rights were
violated by LIRCs refusal to permt it to question Dr. Ebert.
W grant LIRC no deference when a claim of constitutional due

process is at issue. Coulee Catholic Schs. v. LIRC, 2009 W 88,

131, 320 Ws. 2d 275, 768 N. W 2d 868.
B. Statutory Interpretation
1100 Because Dr. Ebert was retained by DW pursuant to Ws.
Stat. 8§ 102.17(1)(g), the interpretation and application of
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§ 102.17(1)(g) are at issue. Section 102.17(1)(g) provides in

rel evant part:

Whenever the testinony presented at any hearing
indicates a dispute or creates a doubt as to the

extent or cause of disability . . ., the departnent
may direct that the injured enpl oyee be exam ned .

by . . . an inpartial, conpetent physician .o
The report of the examnation . . . shal | be

transmtted in witing to the departnent and a copy of
the report shall be furnished by the departnent to
each party, who shall have an opportunity to rebut
such report on further hearing.

1101 Statutory interpretation begins with the words the
| egi sl ature chose because it is through those words that we

determ ne what the |egislature neant. Sheboygan Cnty. Dep't of

Health & Human Servs. v. Tanya MB., 2010 W 55, 927, 325

Ws. 2d 524, 785 N W2d 369. Statutory language is interpreted
in the context in which it is used and to pronote, rather than
contravene, the statute's purpose. 1d., 928. If the words

chosen by the legislature are plain and unanbi guous, we apply

the statute as witten and go no further. 1d., f27.
1102 Here, t he | egi slative mandat e, "shal | have an
opportunity to rebut such report on further hearing," is plain

and unanbi guous when read in the context of DW s retaining a
medi cal expert under Ws. Stat. § 102.17(1)(g), as DW did here.?3
If the expert presents a report as Dr. Ebert did, then both
parties "shall have an opportunity" for a "further hearing."”

103 In order to come within the paraneters of Ws. Stat.

8§ 102.17(1)(g) and remand to DW to retain a nedical expert,

3 The majority opinion agrees that LIRC enployed Ws. Stat.
8§ 102.17(1)(g) when DWD retained Dr. Ebert. Mjority op., 125.

7
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LI RC must have concluded that the testinony presented at the
hearing before the ALJ indicated a dispute or a doubt as to the
extent or cause of M. Schaefer's disability. This is so
because concerns about the extent or cause of an enployee's
disability are the statutory prerequisites for DWD to retain a
medi cal expert. Therefore, the record created before the ALJ
must have been insufficient to answer the worker's conpensation
guestions that M. Schaefer's condition presented.

1104 However, even though LIRC remanded to appoint an
expert wunder Ws. Stat. 8§ 102.17(1)(g), in its My 29, 2009,
witten deci si on, LIRC did not mention the mandat ed
"opportunity” that 8§ 102.17(1)(g) accords both parties when a
report is presented by a nedical expert that DW retained.
I nstead of applying 8 102.17(1)(g), LIRC stated that "[t]here is
no anbiguity in the opinions [Dr. Ebert] has provided in this
case, and the conmm ssion sees no reasonable basis to question
whether they were given to a reasonable degree of nedical
probability."

1105 However, there is anbiguity in Dr. Ebert's saying that
the "flares”™ of M. Schaefer's back pain may occur with "sone
frequency” and that sonme of those flares may require a m ssed
day of work, wthout explaining whether all "flares" would
require a mssed day of work. Perhaps if asked, Dr. Ebert would
have opined that flares could occur two tines per nonth, but
that not every flare would require a mssed day of work. Thi s

possibility is entirely reasonable because Dr. Ebert also
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concluded that M. Schaefer could work an eight hour day wth
only "two brief 10 m nute" breaks.

106 It is inpossible for anyone to determ ne what Dr.
Ebert woul d have said. However, what Dr. Ebert m ght have said
is not what causes ne to dissent. | dissent because Ws. Stat.
§ 102.17(1)(g) wunambiguously provides that if DWW enploys a
physi ci an expert who provides a report, then each party "shall

have an opportunity to rebut such report on further hearing.”

Aurora asked for such "opportunity,” and LIRC refused w thout
addressing the statutory requirenents.

1107 The mpjority affirms LIRC s decision by opining that
Aurora had no statutory right to cross-examine Dr. Ebert.?
However, Ws. Stat. § 102.17(1)(g) does not say there is no
right to cross-examne the expert retained by DWD. Rat her ,
§ 102.17(1)(g) grants two rights to parties in worker's
conpensati on actions where DW has retained an expert: (1) the
opportunity to "rebut” the report; and (2) the opportunity of a
"further hearing."®

108 It is true that sone of the statutory provisions that
relate to reports presented in a worker's conpensation hearing
l[imt responses to those reports to cross-exam nation. See Ws.

Stat. § 102.17(1)(d)1. However, 8§ 102.17(1)(g) is not so

l[imting because it grants a right to "rebut" the report of a

“ Majority op., 1683.

® The majority opinion ignores the statutory mandate of the
"opportunity" for a "further hearing.” Yet, Ws. Stat.
§ 102.17(1)(g) plainly requires a "further hearing"” under the
ci rcunst ances presented here.
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nmedi cal expert that DW retains and to do so at a hearing held

after the receipt of the report.

1109 "Rebut” is a term that enconpasses nore, not |ess,
than a provision providing only for cross-exam nation. As
Black's Law Dictionary explains, "rebut”™ neans "To refute,

oppose, or counteract (sonething) by evidence, argunent, or
contrary proof, [e.g.,] rebut the opponent's expert testinony."

Black's Law Dictionary 1381 (9th ed. 2009). Evi dence nay be

presented by direct questioning and by cross-exam nation
Furthernore, the nost powerful evidence is often obtained by

Cross-exam nati on. See Aurora Consol. Health Care v. LIRC, 2010

W App 173, 946, 330 Ws. 2d 804, 794 N.w2d 520 (Fine, J.,
di ssenting). Accordi ngly, I conclude that W s. St at .
§ 102.17(1)(g) affords both parties the opportunity to present
additional evidence at a future hearing, which evidence may be
presented by direct exam nation and by cross-exam nati on.

1110 And in addition, there is no need for the majority to
affirm the court of appeals, as this court nust review the
opinion of LIRC, not that of the court of appeals. Beecher, 273
Ws. 2d 136, f22. However, instead of reviewing LIRCSs

decision, the majority does what the court of appeals did. The

majority opinion interprets a statute that LIRC ignored. In so
doing, it permts LIRCto ignore the will of the |egislature and
creates precedent that Ilimts rights that the |egislature

established in Ws. Stat. § 102.17(1)(g9).

10
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C. Due Process
111 Aurora asserts that in addition to violating the

rights the |egislature accorded under Ws. Stat. § 102.17(1)(9),

LIRC violated Aurora's right to due process of law, as
guaranteed by Article I, Section 1 of the Wsconsin
Consti tution. The foundation of due process is a fair

pr oceedi ng. See Wight v. LIRC, 210 Ws. 2d 289, 296, 565

N.W2d 221 (C. App. 1997). However, arbitrary decision making
trammel s fundanental fairness. It has long been the rule in
Wsconsin that an order issued in an agency proceeding where
there has not been a full hearing on the evidence underlying the

order is a denial of due process. See Bitum nous Cas. Co. V.

DILHR, 97 Ws. 2d 730, 735, 295 N.W2d 183 (C. App. 1980).

1112 Here, Aurora asked for a hearing to question Dr. Ebert
about the opinions he gave in his March 3 report. LI RC deni ed
that request because LIRC saw "no reasonable basis to question”
whether Dr. Ebert's opinions were given to a reasonabl e nedical
probability. However, Dr. Ebert opined that "flares" of back
pain could occur and "sonetinmes" the flares would require a day
of f work. Dr. Ebert also "estimate[ed]" that the flares could
occur tw ce a nonth. The words Dr. Ebert chose are not those
one usually sees in opinions given to a reasonable degree of

medi cal certainty. See M| waukee Police Ass'n v. Flynn, 2011 W

App 112, 97 n.3, 335 Ws. 2d 495, 801 N. W2d 466.
1113 Furthernore, LIRC said it saw no "useful purpose” in
Aurora's request for questions about part-tine work. However,

Dr. Ebert said M. Schaefer could work eight hours per day, with

11
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only two, brief ten mnute breaks. How that opinion lines up
with Dr. Ebert's opinion on "flares" of back pain is anything
but cl ear.

1114 Because this was an opinion DW ordered and upon which
LIRC relied, both parties should have been permtted to
participate in a hearing to explore that opinion by questioning.
Denial of a hearing on Dr. Ebert's report is the denial of the
constitutional right to a fair hearing, as well as a statutory

vi ol ati on. See Waste Mgnt., Inc. v. LIRC, 2008 W App 50, 719,

308 Ws. 2d 763, 747 N.W2d 782 (stating the elenments necessary
for a fair hearing). Due process is violated because Dr.
Ebert's opinion could not be explored and it was the basis for
LI RC s order.

I11. CONCLUSI ON

115 1 conclude that LIRC arbitrarily decided to prevent
Aurora from rebutting, by cross-exam nation, the nedical expert
opinion on which LIRC based its decision. LIRC s action is
contrary to the explicit statutory provision under which LIRC
proceeded when it retained the nedical expert. See Ws. Stat.
§ 102.17(1)(9). Furthernore, LIRC s arbitrary decision denied
due process to the enpl oyer.

1116 Permtting the parties to a worker's conpensation
action to question all expert opinions, no matter by whom the
experts were retained, is consistent with ch. 102 and with due
process. Because the mmjority opinion decides otherw se, |

respectfully dissent.

12
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