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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Dawson v.  Town of  Jackson,  

2010 WI  App 24,  323 Wi s.  2d 477,  780 N. W. 2d 222,  af f i r mi ng a 

decl ar at or y j udgment  of  t he Washi ngt on Count y Ci r cui t  Cour t ,  

Pat r i ck J.  Far agher ,  Judge.   The case r equi r es us t o i nt er pr et  
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t he phr ase " act i ng t oget her "  i n Wi s.  St at .  § 82. 21( 2) 1 as i t  

per t ai ns t o gover ni ng bodi es deci di ng an appl i cat i on t o l ay out ,  

al t er ,  or  di scont i nue a publ i c hi ghway on or  acr oss muni ci pal  

l i nes.  

¶2 The r espondent s,  Dal e Dawson,  Gudr un Dawson,  and 

Edwar d Thomas ( t he Dawsons) ,  appl i ed t o t he t own boar ds of  

Cedar bur g and Jackson t o vacat e par t  of  a j oi nt l y owned publ i c 

hi ghway,  Wausaukee Road,  whi ch i s sur r ounded by l and t he Dawsons 

own.   On Januar y 9,  2008,  t he t wo t own boar ds hel d a j oi nt  

meet i ng t o consi der  t he Dawsons'  appl i cat i on.   The meet i ng was 

at t ended by t hr ee of  f i ve Cedar bur g boar d member s and al l  f i ve 

Jackson boar d member s.   At  t he meet i ng,  al l  f i ve Jackson boar d 

member s vot ed i n f avor  of  t he appl i cat i on t o di scont i nue t he 

r oad,  but  t he t hr ee Cedar bur g member s vot ed agai nst  i t .   

¶3 On June 20,  2008,  t he Dawsons sought  a decl ar at or y 

j udgment  under  Wi s.  St at .  § 806. 04 t hat  t he j oi nt  act i on of  t he 

t own boar ds r esul t ed i n di scont i nuance of  t he r oad. 2  The ci r cui t  

cour t  gr ant ed summar y j udgment  t o t he Dawsons,  concl udi ng t hat  

under  § 82. 21( 2) ,  " act i ng t oget her "  r equi r ed t hat  al l  vot es at  

t he j oi nt  meet i ng be count ed i n t he aggr egat e,  r esul t i ng i n 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

2 At  t he c i r cui t  cour t ,  Jackson was a named def endant ,  but  
i t  st i pul at ed t o t he f act s al l eged by t he Dawsons,  concur r ed 
wi t h t he Dawsons'  i nt er pr et at i on of  t he st at ut e,  and submi t t ed a 
br i ef  i n suppor t  of  t he Dawsons'  mot i on f or  summar y j udgment .   
Jackson has consi st ent l y advanced si mi l ar ,  i f  not  i dent i cal ,  
ar gument s t o t he Dawsons and appear s i n t hi s case as a co-
r espondent .  
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di scont i nuance.   On appeal ,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t .   Dawson,  323 Wi s.  2d 477,  ¶1.    

¶4 Cedar bur g pr esent s t hr ee i ssues f or  r evi ew:   

Fi r st ,  does t he phr ase " act i ng t oget her "  i n Wi s.  
St at .  § 82. 21( 2)  r equi r e t hat  separ at e vot es t aken by 
t wo gover ni ng bodi es i n deci di ng an appl i cat i on t o l ay 
out ,  al t er ,  or  di scont i nue a publ i c hi ghway on or  
acr oss muni ci pal  l i nes be count ed i n t he aggr egat e as 
i f  t he t wo bodi es vot ed as one? 

Second,  i s cer t i or ar i  r evi ew under  Wi s.  St at .  
§ 82. 15 t he pr escr i bed met hod of  r evi ewi ng t he 
deci s i ons made at  t he j oi nt  meet i ng r ef er enced i n Wi s.  
St at .  § 82. 21( 2) ,  and,  i f  so,  does t hi s met hod of  
r evi ew pr ecl ude a f i l i ng f or  decl ar at or y j udgment  
under  Wi s.  St at .  § 806. 04? 

Thi r d,  shoul d t he Dawsons be equi t abl y est opped 
f r om asser t i ng a posi t i on " t hat  i s  i nconsi st ent  wi t h 
t hei r  pr i or  act i ons and r epr esent at i ons t o t he t own 
boar ds whi ch l ed up t o t hei r  j oi nt  meet i ng [ on Januar y 
9,  2008]  t o consi der  Dawsons'  appl i cat i on t o 
di scont i nue t he t own l i ne r oad?"  

¶5 We concl ude t he f ol l owi ng:  

( a)  The phr ase " act i ng t oget her "  i n Wi s.  St at .  § 82. 21( 2)  

i s ambi guous.  

( b)  The phr ase " act i ng t oget her "  does not  r equi r e t hat  t he 

separ at e vot es t aken by t wo gover ni ng bodi es i n deci di ng an 

appl i cat i on t o l ay out ,  al t er ,  or  di scont i nue a publ i c hi ghway 

on or  acr oss muni ci pal  l i nes be count ed i n t he aggr egat e as i f  

t he t wo bodi es vot ed as one.  

( c)  Wi sconsi n St at .  § 82. 21( 2)  expect s gover ni ng bodi es 

such as t own boar ds t o come t oget her  and cooper at e t o r esol ve a 

j oi nt  appl i cat i on,  but  i t  does not  mandat e t he cr eat i on of  a 

combi ned boar d.   The appr oval  of  bot h gover ni ng bodi es i s  
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necessar y t o appr ove a j oi nt  appl i cat i on l i ke t he one f r om t he 

Dawsons.  

( d)  Wi sconsi n St at .  § 82. 15 cont empl at es cer t i or ar i  r evi ew 

under  Wi s.  St at .  § 68. 13 as t he pr escr i bed met hod f or  r evi ew of  

" a hi ghway or der ,  or  a r ef usal  t o i ssue such an or der . "   Sect i on 

68. 13 est abl i shes bot h t he pr ocedur e and a t i me l i mi t  f or  

seeki ng r evi ew of  a hi ghway or der  under  most  c i r cumst ances.  

( e)  I nasmuch as t he Dawsons wer e seeki ng a det er mi nat i on 

t hat  Cedar bur g' s r ef usal  t o i ssue a hi ghway or der  was not  i n 

accor dance wi t h l aw,  t hey shoul d have pr oceeded under  Wi s.  St at .  

§ 68. 13.  

( f )  The f act  t hat  t he c i r cui t  cour t  shoul d have di smi ssed 

t he Dawsons'  r equest  f or  a decl ar at or y j udgment  as unt i mel y 

under  § 68. 13 does not  depr i ve t he supr eme cour t  of  j ur i sdi ct i on 

t o addr ess an i ssue of  l aw.  

( g)  We do not  r each t he quest i on whet her  t he Dawsons ar e 

equi t abl y est opped f r om asser t i ng a posi t i on cont r ar y t o t hei r  

r epr esent at i ons pr i or  t o t he j oi nt  meet i ng because,  gi ven our  

ot her  r ul i ngs,  we ar e not  r equi r ed t o do so.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶6 Al t hough t he par t i es ar e not  i n compl et e agr eement  

about  t he f act s,  t he mat er i al  f act s ar e undi sput ed.   Thi s case 

ar i ses f r om t he Dawsons'  appl i cat i on under  Wi s.  St at .  § 82. 21 t o 

di scont i nue a por t i on of  Wausaukee Road,  a t own l i ne hi ghway 

t hat  l i es on and acr oss t he muni ci pal  boundar y l i ne of  t he t owns 

of  Cedar bur g and Jackson.   The Town of  Cedar bur g ( Cedar bur g)  i s 

l ocat ed i n Ozaukee Count y;  t he Town of  Jackson ( Jackson)  i s 
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l ocat ed i n Washi ngt on Count y.   The Dawsons ar e owner s of  al l  

pr oper t y bor der i ng t he af f ect ed hal f - mi l e por t i on of  t he 

hi ghway.   The por t i on of  t he r oad t hat  t he Dawsons seek t o 

di scont i nue comes t o a dead end sur r ounded by t hei r  pr oper t y.    

¶7 The Dawsons submi t t ed an appl i cat i on t o Cedar bur g t o 

di scont i nue a por t i on of  t he r oad i n a l et t er  f r om t hei r  counsel  

dat ed May 16,  2007.   The l et t er  r emi nded member s of  t he 

Cedar bur g boar d t hat  t he Dawsons had made a s i mi l ar  appl i cat i on 

t o t he t wo boar ds i n 2005.   At  t hat  t i me,  t he Jackson boar d 

vot ed unani mousl y t o vacat e t he r oad,  but  t he Cedar bur g boar d,  

on a spl i t  vot e,  r ej ect ed t he appl i cat i on.   The l et t er  

char act er i zed Cedar bur g' s 2005 vot e as f al l i ng " shor t  of  t he 

vot es needed t o vacat e t he r oadway. "    

¶8 The l et t er  f ur t her  expl ai ned t hat  t he Dawsons had 

appr oached t he Jackson boar d r ecent l y,  and t he boar d had vot ed 

on May 10,  2007,  t o conf i r m i t s act i on t wo year s bef or e.   The 

l et t er  asser t ed t hat  Cedar bur g woul d be r equi r ed t o publ i sh t he 

appr opr i at e not i ces and hol d a publ i c hear i ng but  t hat  " a mut ual  

meet i ng"  wi t h Jackson " i s no l onger  necessar y. "    

¶9 Cedar bur g r esponded t o t he l et t er  by r equest i ng a 

j oi nt  meet i ng wi t h Jackson.   The Dawsons f ol l owed up,  on August  

30,  2007,  wi t h a j oi nt  appl i cat i on t o t he t wo t owns and a l et t er  

cont ai ni ng addi t i onal  di scussi on of  st at ut or y r equi r ement s.   

Ther eaf t er ,  t he t wo boar ds hel d a j oi nt  meet i ng i n Jackson on 

Januar y 9,  2008.   Thr ee of  t he f i ve Cedar bur g boar d member s wer e 

i n at t endance,  wi t h t wo member s excused.   Al l  Jackson boar d 

member s wer e pr esent .    
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¶10 The t wo boar ds conduct ed a publ i c hear i ng and appear  

t o have engaged i n some di scussi on bef or e t aki ng a r ecess t o 

conf er  separ at el y.   The boar ds t hen vot ed separ at el y.   The t hr ee 

Cedar bur g boar d member s pr esent  vot ed not  t o di scont i nue t he 

hi ghway;  t he f i ve Jackson boar d member s vot ed t o suppor t  t he 

appl i cat i on.  

¶11 Fol l owi ng t he meet i ng,  Jackson r ecor ded i n Washi ngt on 

Count y a hi ghway or der  t o vacat e par t  of  t he r oad.   Despi t e t he 

Dawsons'  r equest ,  Cedar bur g decl i ned t o i ssue a s i mi l ar  or der  i n 

Ozaukee Count y.   When Lannon St one Pr oduct s,  I nc.  pl aced a s i gn 

on Wausaukee Road i ndi cat i ng t hat  i t  had been di scont i nued,  

Cedar bur g i ssued t wo ci t at i ons t o t he cor por at i on f or  " er ect i ng 

a pr ohi bi t ed s i gn on st r eet s"  and f or  " publ i c nui sance-

obst r uct / t end t o obst r uct  st r eet . "   These ci t at i ons wer e i ssued 

on Apr i l  12,  2008.  

¶12 On June 20,  2008,  t he Dawsons commenced a decl ar at or y 

j udgment  act i on i n t he Washi ngt on Count y Ci r cui t  Cour t  seeki ng a 

decl ar at i on t hat  t he j oi nt  act i on t aken by t he boar ds had 

di scont i nued t he r oad and aski ng t hat  a hi ghway or der  t o t hat  

ef f ect  be i ssued and r ecor ded i n bot h count i es.   The Dawsons 

f i l ed a mot i on f or  summar y j udgment .   Thei r  mot i on was suppor t ed 

by Jackson.   Cedar bur g r esponded,  i n par t ,  t hat  t he decl ar at or y  

j udgment  act i on was pr ecl uded by § 82. 15,  whi ch pr escr i bes 

cer t i or ar i  r evi ew under  Wi s.  St at .  § 68. 13 f or  a per son 

aggr i eved by a t own' s r ef usal  t o i ssue an or der  t o di scont i nue a 

hi ghway.   The ci r cui t  cour t  di sagr eed and gr ant ed summar y 
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j udgment  t o t he Dawsons det er mi ni ng as a mat t er  of  l aw t hat  t he 

t owns,  act i ng t oget her ,  had aut hor i zed di scont i nuance.    

¶13 I n i t s wr i t t en deci s i on,  t he c i r cui t  cour t  i nt er pr et ed 

t he phr ase " act i ng t oget her "  t o r equi r e t he t owns t o count  t hei r  

vot es i n t he aggr egat e as i f  t he vot es had t aken pl ace i n a 

s i ngl e body.   The cour t  det er mi ned t hat  t he phr ase " act i ng 

t oget her "  was not  ambi guous and t hat  t o const r ue t he st at ut e i n 

f avor  of  Cedar bur g woul d r ender  t he " act i ng t oget her "  l anguage 

meani ngl ess.   The cour t  al so r ej ect ed Cedar bur g’ s ar gument  t hat  

t he Dawsons shoul d have sought  r evi ew under  § 68. 13 as pr ovi ded 

i n § 82. 15.   The cour t  sai d t hat  cer t i or ar i  r evi ew woul d not  

have pr ovi ded t he r el i ef  t he Dawsons r equest ed.   The ci r cui t  

cour t  di d not  addr ess Cedar bur g' s est oppel  c l ai m.    

¶14 Cedar bur g appeal ed,  Dawson,  323 Wi s.  2d 477,  ¶5,  and 

t he Wi sconsi n Towns Associ at i on f i l ed an ami cus br i ef  i n suppor t  

of  Cedar bur g' s i nt er pr et at i on of  t he st at ut e.   I d. ,  ¶19 n. 6.   

However ,  t he cour t  of  appeal s af f i r med,  hol di ng t hat  ( 1)  " [ t ] he 

Dawsons pr oper l y sought  a decl ar at or y j udgment  r at her  t han 

cer t i or ar i  r evi ew t o c l ar i f y t he meani ng of  t he t er m ' act i ng 

t oget her ' " ;  ( 2)  Cedar bur g had " not  demonst r at ed t he r equi r ed 

el ement s f or  a c l ai m of  est oppel  on appeal " ;  and ( 3)  i n 

i nt er pr et i ng § 82. 21( 2) ,  " t he t ot al  vot es cast  must  be count ed 

t oget her  t o det er mi ne t he r esul t . "   I d. ,  ¶28.   The cour t  st at ed 

t hat  " [ a] ny ot her  i nt er pr et at i on of  ' act i ng t oget her '  woul d be 

unr easonabl e and cont r ar y t o t he pl ai n l anguage of  t he st at ut e. "   

I d.  
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¶15 Cedar bur g pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on May 13,  2010.  

I I .  STANDARD OF REVI EW 

¶16 Thi s case i s on appeal  f r om an or der  gr ant i ng summar y 

j udgment .   " We r evi ew a summar y j udgment  deci s i on i ndependent l y,  

empl oyi ng t he same met hodol ogy as t he c i r cui t  cour t . "   Bl unt  v.  

Medt r oni c,  I nc. ,  2009 WI  16,  ¶13,  315 Wi s.  2d 612,  760 N. W. 2d 

396 ( c i t at i on omi t t ed) .   On a mot i on f or  summar y j udgment ,  we 

l ook t o whet her  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  admi ssi ons,  and af f i davi t s show t hat  " t her e i s  

no genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng 

par t y i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2) .   The mat er i al  f act s i n t hi s case ar e not  i n 

di sput e;  t he i ssues pr esent ed i nvol ve quest i ons of  l aw.  

¶17 The f i r st  i ssue r equi r es us t o i nt er pr et  t he meani ng 

of  " act i ng t oget her "  under  Wi s.  St at .  § 82. 21( 2) .   St at ut or y  

i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we r evi ew de 

novo.   St at e v.  Johnson,  2009 WI  57,  ¶22,  318 Wi s.  2d 21,  767 

N. W. 2d 207.  

¶18 The second i ssue i s whet her  a decl ar at or y j udgment  

under  Wi s.  St at .  § 806. 04 i s per mi t t ed wher e t he l egi s l at ur e has 

pr ovi ded a pr escr i bed met hod of  cer t i or ar i  r evi ew i n § 82. 15 f or  

par t i es aggr i eved by t he i ssuance or  r ef usal  t o i ssue a hi ghway 

or der .   Thi s anal ysi s not  onl y r ai ses a second quest i on of  

st at ut or y i nt er pr et at i on but  al so i mpl i cat es a quest i on of  

j ur i sdi ct i on.   See Mast er  Di sposal ,  I nc.  v.  Vi l l age of  Menomonee 

Fal l s,  60 Wi s.  2d 653,  659,  211 N. W. 2d 477 ( 1973) .   We r evi ew 
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quest i ons of  j ur i sdi ct i on de novo.    Vi dal  v.  LI RC,  2002 WI  72,  

¶14,  253 Wi s.  2d 426,  645 N. W. 2d 870.  

I I I .  DI SCUSSI ON 

¶19 Cedar bur g r ai ses t hr ee i ssues.   We f i r st  consi der  t he 

cor r ect  i nt er pr et at i on of  t he phr ase " act i ng t oget her "  i n Wi s.  

St at .  § 82. 21( 2) .   We next  consi der  whet her  t he pr escr i bed 

met hod of  cer t i or ar i  r evi ew i n § 82. 15 pr ecl udes a decl ar at or y  

j udgment .   We do not  r each t he i ssue of  equi t abl e est oppel .  

A.  " Act i ng Toget her "  Under  Wi s.  St at .  § 82. 21( 2)  

¶20 The pr i nci pal  i ssue i n t hi s case i s whet her  t he phr ase 

" act i ng t oget her "  i n Wi s.  St at .  § 82. 21( 2)  r equi r es an 

aggr egat i on of  t he vot es of  t wo or  mor e muni ci pal i t i es t hat  come 

t oget her  t o deci de on an appl i cat i on " t o l ay out ,  al t er ,  or  

di scont i nue a hi ghway on t he l i ne bet ween a t own and anot her  

t own,  a c i t y,  or  a v i l l age,  or  a hi ghway ext endi ng f r om one t own 

i nt o an adj oi ni ng t own,  c i t y ,  or  v i l l age. "   Wi s.  St at .  

§ 82. 21( 1)    

¶21 Chapt er  82 of  t he st at ut es deal s wi t h t own hi ghways.   

I n t he t ypi cal  s i t uat i on,  a t own boar d act s on an appl i cat i on 

" t o have a hi ghway l ai d out ,  al t er ed,  or  di scont i nued"  ent i r el y 

wi t hi n t he bor der s of  t hat  t own.   The " BASI C PROCEDURES"  t o be 

f ol l owed i n t hi s s i t uat i on ar e spel l ed out  i n Subchapt er  I I  of  

ch.  82,  especi al l y Wi s.  St at .  §§ 82. 10- 82. 12 and 82. 15- 82. 18.  

¶22 I n ot her  c i r cumst ances,  t own l i ne hi ghways r un " on or  

acr oss t he boundar y l i ne bet ween a t own and anot her  t own,  a 

v i l l age,  or  a c i t y. "   See Wi s.  St at .  § 82. 01( 9) .   These 
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c i r cumst ances r equi r e " SPECI AL PROCEDURES"  whi ch ar e spel l ed out  

i n Subchapt er  I I I  of  ch.  82,  especi al l y Wi s.  St at .  § 82. 21.  

¶23 The pr ocedur e t o l ay out ,  al t er ,  or  di scont i nue a t own 

l i ne hi ghway begi ns i n one of  t wo ways.   Wi s.  St at .  § 82. 21( 1) .   

Si x r esi dent  f r eehol der s f r om each af f ect ed muni ci pal i t y may 

del i ver  an appl i cat i on t o t he c l er k of  ever y t own,  c i t y,  or  

v i l l age t hat  woul d be af f ect ed by t he pr oposal .   Wi s.  St at .  

§ 82. 21( 1) ( a) .   I n t he al t er nat i ve,  t he gover ni ng bodi es of  each 

muni ci pal i t y may i nt r oduce a r esol ut i on t o l ay out ,  al t er ,  or  

di scont i nue a t own l i ne hi ghway.   Wi s.  St at .  § 82. 21( 1) ( b) .   

Bot h appl i cat i ons and r esol ut i ons must  cont ai n cer t ai n 

descr i pt i ve i nf or mat i on.   Wi s.  St at .  § 82. 12( 2) .  

¶24 " Upon compl et i on of  t he r equi r ement s of  sub.  ( 1) ,  t he 

gover ni ng bodi es of  t he muni ci pal i t i es,  act i ng t oget her ,  shal l  

pr oceed under  §§ 82. 10 t o 82. 13. "   I d.  ( emphasi s added) .  

¶25 The Dawsons,  as wel l  as t he c i r cui t  cour t  and cour t  of  

appeal s,  i nt er pr et  t he phr ase " act i ng t oget her "  t o r equi r e t hat  

t he vot es of  t he t own boar d member s i n at t endance at  a j oi nt  

meet i ng be count ed i n t he aggr egat e. 3  Cedar bur g,  on t he ot her  

hand,  cont ends t hat  t he phr ase " act i ng t oget her "  shoul d be 

i nt er pr et ed as encour agi ng cooper at i on whi l e st i l l  per mi t t i ng an 

i ndependent  vot e on t he appl i cat i on by each t own boar d.   

                                                 
3 I n i t s onl y s i gni f i cant  depar t ur e f r om t he Dawsons'  

posi t i on,  Jackson ar gues t hat  t he wor ds " act i ng t oget her "  
necessar i l y  i mpl y t hat  t he boar ds act  " as one boar d. "   The 
Dawsons do not  adopt  t hi s ar gument .  
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¶26 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   " I f  

t he meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y  st op t he 

i nqui r y. "   Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659.   St at ut or y l anguage i s gi ven i t s 

common,  or di nar y,  and accept ed meani ng,  except  f or  t echni cal  or  

speci f i cal l y def i ned wor ds or  phr ases.   Kal al ,  271 Wi s.  2d 633,  

¶45.   We i nt er pr et  st at ut or y l anguage i n cont ext ——t hat  i s,  " as 

par t  of  a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  

c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d. ,  ¶46 ( c i t i ng cases) .  

¶27 We do not  or di nar i l y  consul t  ext r i nsi c sour ces of  

st at ut or y i nt er pr et at i on unl ess t he l anguage of  t he st at ut e i s  

ambi guous.   I d. ,  ¶50.   A st at ut e i s ambi guous i f  i t  i s  capabl e 

of  bei ng under st ood by r easonabl y wel l - i nf or med per sons i n t wo 

or  mor e senses.   I d. ,  ¶47.  

¶28 As of t en happens,  t he l anguage of  a st at ut e may not  

i t sel f  pr ovi de suf f i c i ent  gui dance t o r esol ve an i nt er pr et at i on 

i ssue.   A pl ai n r eadi ng of  t he phr ase " act i ng t oget her "  does not  

advance our  under st andi ng as t o how t he t owns'  vot es shoul d be 

count ed.   The phr ase " act i ng t oget her "  coul d be i nt er pr et ed 

r easonabl y i n at  l east  t wo senses.   The l anguage coul d be 

i nt er pr et ed t o mean mer el y t hat  t he gover ni ng bodi es shoul d meet  

and t r y t o cooper at e wi t hout  l osi ng t hei r  separ at e i dent i t i es.   

On t he ot her  hand,  i t  coul d mean t hat  when t he bodi es meet ,  t hey 

become i n ef f ect  a s i ngl e boar d f or  t he pur pose of  handl i ng a 
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hi ghway appl i cat i on.   We t hi nk t he phr ase " act i ng t oget her "  i s 

ambi guous i n t he st at ut or y sect i on i n whi ch i t  appear s.  

¶29  An exami nat i on of  st at ut or y cont ext  i s  par t  of  t he 

exami nat i on of  st at ut or y l anguage.   Sect i on 82. 21( 2)  r ef er ences 

ot her  sect i ons i n t he same chapt er ,  t o- wi t :  " Upon compl et i on of  

t he r equi r ement s of  sub.  ( 1) ,  t he gover ni ng bodi es of  t he 

muni ci pal i t i es,  act i ng t oget her ,  shal l  pr oceed under  ss.  82. 10 

t o 82. 13. "   ( Emphasi s added. )  

I n t he t ext ,  " act i ng t oget her "  pr ecedes r esor t  t o t hese t hr ee 

sect i ons.   Thi s  st at ut or y cont ext  pr ovi des hel pf ul ,  i f  not  

di sposi t i ve,  c l ues,  but  i t  does not  el i mi nat e al l  ambi gui t y.    

¶30 The pr oponent s of  t he aggr egat e t heor y of  vot i ng ar e 

dependent  upon a l i t er al  r eadi ng of  t he phr ase " act i ng 

t oget her , "  but  a l i t er al  r eadi ng coul d not  be appl i ed 

consi st ent l y t o al l  act i ons t aken under  t he t hr ee sect i ons.  

¶31 For  i nst ance,  § 82. 10( 3) - ( 4)  pr ovi des not i ce 

r equi r ement s af t er  t he boar ds r ecei ve an appl i cat i on.   Al l  

par t i es i nt er pr et  t hese subsect i ons as r equi r i ng separ at e 

not i ces by t he t owns.   I n t hei r  August  30,  2007 appl i cat i on,  t he 

Dawsons t ol d Jackson and Cedar bur g,  " Wi t h t he f i l i ng of  t hi s 

appl i cat i on,  t he r esponsi bi l i t y  now f al l s on each r espect i ve 

Town Boar d t o pr ovi de not i ce of  t he t i me and pl ace wher e t hey 

wi l l  j oi nt l y meet  t o consi der  t he appl i cat i ons. "   ( Emphasi s 

added. )    

¶32 Thi s separ at i on i s r ei nf or ced by st at ut e.   Wi sconsi n 

St at .  § 985. 02 pr ovi des t hat  " [ e] xcept  as ot her wi se pr ovi ded by 

l aw,  a l egal  not i ce shal l  be publ i shed i n a newspaper  l i kel y t o 
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gi ve not i ce i n t he ar ea or  t o t he per son af f ect ed. "   Wi sconsi n 

St at .  § 985. 05( 2)  r eads:  " When any muni ci pal i t y has desi gnat ed 

an of f i c i al  newspaper ,  al l  l egal  not i ces publ i shed i n a 

newspaper  by such muni ci pal i t y shal l  be publ i shed i n such 

newspaper  unl ess ot her wi se speci f i cal l y r equi r ed by l aw. "   The 

t wo t owns her e had di f f er ent  publ i cat i on r equi r ement s under  

Chapt er  985,  so t hat  when t hey publ i shed not i ces,  t hey wer e not  

" act i ng t oget her "  i n any l i t er al  sense.  

¶33 Si mi l ar l y,  § 82. 11( 1)  i nst r uct s t he t own super vi sor s 

t o " per sonal l y exami ne t he hi ghway .  .  .  t hat  i s  t he subj ect  of  

an appl i cat i on .  .  .  . "   No one suggest s  t hat  t he t own 

super vi sor s of  Jackson and Cedar bur g wer e r equi r ed t o go t o 

Wausaukee Road at  t he same t i me t o exami ne t he hi ghway.   I n 

ot her  wor ds,  t he t own boar d member s di d not  exami ne t he hi ghway 

by l i t er al l y " act i ng t oget her . "   

¶34 Fur t her mor e,  Wi s.  St at .  § 82. 12 gover ns hi ghway 

or der s.   Subsect i on ( 2)  r eads i n par t :  " I f  t he boar d det er mi nes 

under  sub.  ( 1)  t o l ay out ,  al t er ,  or  di scont i nue any hi ghway,  i t  

shal l  i ssue a hi ghway or der .   The hi ghway or der  shal l  be 

r ecor ded wi t h t he r egi st er  of  deeds f or  t he count y i n whi ch t he 

hi ghway i s or  wi l l  be l ocat ed and shal l  be f i l ed wi t h t he t own 

cl er k. "   Wi s.  St at .  § 82. 12( 2)  ( emphasi s added) .   Al t hough 

§ 82. 12 i s one of  t he st at ut or y sect i ons under  whi ch t he t owns,  

" act i ng t oget her , "  ar e t o pr oceed,  t he t owns woul d not  be 

" act i ng t oget her "  i n t i me,  pl ace,  or  manner  i f  t hey f i l ed 

r espect i ve hi ghway or der s.  



No.   2009AP120 

 

14 
 

¶35 The par t i es poi nt  t o ot her ,  unr el at ed st at ut or y 

pr ovi s i ons t o suppor t  t hei r  i nt er pr et at i on of  " act i ng t oget her . "   

The Dawsons ur ge us t o consi der  Wi s.  St at .  § 990. 001,  deal i ng 

wi t h const r uct i on of  st at ut es.   Sect i on 990. 001( 8)  pr ovi des,  

" Al l  wor ds pur por t i ng t o gi ve a j oi nt  aut hor i t y  t o 3 or  mor e 

publ i c of f i cer s .  .  .  shal l  be const r ued as gi v i ng such 

aut hor i t y t o a maj or i t y of  such of f i cer s. "   To achi eve t he 

r esul t  t he Dawsons desi r e,  t hi s pr ovi s i on woul d have t o be gi ven 

a mor e expansi ve i nt er pr et at i on t han i t  has been gi ven t o dat e.   

The pr ovi s i on has gener al l y been const r ued t o mean t hat  t he 

absence or  di squal i f i cat i on of  a member  of  a body does not  

pr event  t he maj or i t y of  ot her  member s f r om act i ng.   Kar ker  v.  

Bd.  of  Uni f i ed Sch.  Di st .  No.  1,  51 Wi s.  2d 542,  546,  187 

N. W. 2d 160 ( 1971) ;  Roger s v.  Dr aves,  154 Wi s.  23,  26- 27,  142 

N. W.  127 ( 1913) .  

¶36 To i l l ust r at e,  i f  t wo of  t he t hr ee boar d member s i n 

at t endance f r om Cedar bur g had vot ed t o di scont i nue t he hi ghway,  

t he absence of  t wo ot her  member s woul d not  have i nval i dat ed 

Cedar bur g' s appr oval  of  di scont i nuance.   That  pr i nci pl e does not  

det er mi ne whet her  " act i ng t oget her "  means t hat  i ndi v i dual  vot es 

f r om di f f er ent  t owns ar e count ed i n t he aggr egat e.  

¶37 For  i t s par t ,  Cedar bur g poi nt s t o Wi s.  St at .  

§ 83. 42( 5)  as an exampl e of  a hi ghway deci s i on r equi r i ng 

separ at e appr oval  by al l  af f ect ed muni ci pal i t i es.   Sect i on 

83. 42( 5)  gover ns t he modi f i cat i on of  r ust i c r oads and pr ovi des 

t hat  wher e hi ghways ar e under  t he j ur i sdi ct i on of  t wo or  mor e 

muni ci pal i t i es,  t hey " may not  be desi gnat ed r ust i c r oads or  be 
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wi t hdr awn f r om t he r ust i c r oads syst em unt i l  af t er  appr oval  by:  

( a)  The gover ni ng bodi es of  al l  af f ect ed muni ci pal i t i es. "   Wi s.  

St at .  § 83. 42( 5)  ( emphasi s added) .   Thi s sect i on demonst r at es 

t hat  t he l egi s l at ur e has envi s i oned at  l east  one scenar i o i n 

whi ch a s i ngl e muni ci pal i t y hol ds vet o power  over  hi ghway 

deci s i ons.   However ,  t he l anguage i n § 82. 21( 2)  i s not  as 

expl i c i t  as t he l anguage i n § 83. 42( 5) ,  and t her ef or e c i t at i on 

t o t he r ust i c r oad st at ut e does not  end our  i nqui r y.  

¶38 As t he cour t  of  appeal s not ed,  t her e i s " scant "  case 

l aw i nt er pr et i ng t he wor ds " act i ng t oget her "  i n t he cont ext  of  

§ 83. 21( 2) .   Dawson,  323 Wi s.  2d 477,  ¶22.   I n St at e ex r el .  

Ci t y of  Madi son v.  Wal sh,  247 Wi s.  317,  19 N. W. 2d 299 ( 1945) ,  

t hi s cour t  hel d t hat  t he appor t i onment  st at ut e di d not  r equi r e 

al l  boar d member s of  ever y af f ect ed muni ci pal i t y t o at t end an 

appor t i onment  sessi on and t hat  appor t i onment  was t o be made by 

" a maj or i t y of  t he member s f r om each muni ci pal i t y who at t end. "   

I d.  at  320 ( quot i ng Wi s.  St at .  § 66. 03( 6)  ( 1943) ) .   The cour t  

went  on t o hol d t hat  t he t er m " act i ng t oget her "  di d not  pr event  

a t own f r om f or f ei t i ng i t s r i ght  t o par t i c i pat e by choosi ng not  

t o at t end t he appor t i onment  vot e,  as t he st at ut or y pr ovi s i on f or  

appor t i onment  r el i ed on a maj or i t y of  t hose i n at t endance.   I d.  

at  320- 21.    

¶39 The Dawsons ar gue t hat ,  s i mi l ar  t o Wal sh,  t he phr ase 

" act i ng t oget her "  i n § 82. 21( 2)  shoul d l ead t hi s cour t  t o 

concl ude t hat  appr oval  of  t he appl i cat i on i s made by a maj or i t y 

of  boar d member s i n at t endance.   Accor di ng t o t he Dawsons,  

because f i ve of  t he ei ght  t ot al  boar d member s who at t ended t he 
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j oi nt  meet i ng vot ed i n f avor  of  t he appl i cat i on,  t he vot e 

r esul t ed i n di scont i nuance.    

¶40 The r ul i ng i n Wal sh does not  suppor t  t hi s anal ysi s.   

Chapt er  66 ( Muni ci pal  Law)  of  t he 1943 st at ut es shows how t he 

st at ut or y l anguage i n § 66. 03( 5)  and ( 6)  shoul d be i nt er pr et ed.   

Wi sconsi n St at .  § 66. 0229( 1) ,  concer ni ng consol i dat i on,  r eads i n 

par t :  " [ A]  t own .  .  .  may be consol i dat ed wi t h a cont i guous 

t own,  v i l l age or  c i t y,  by or di nance,  passed by a t wo- t hi r ds vot e 

of  al l  t he member s of  each boar d or  counci l . "   Thi s l anguage 

shoul d be compar ed t o t he l anguage i n t he st at ut e c i t ed i n 

Wal sh:  " The appor t i onment  may be made onl y by a maj or i t y of  t he 

member s f r om each muni ci pal i t y who at t end,  and i n case of  

commi t t ees [ f r om t he r espect i ve muni ci pal i t i es] ,  t he act i on must  

be af f i r med by t he boar d or  counci l  so r epr esent ed. "   Wal sh,  247 

Wi s.  at  320 ( quot i ng Wi s.  St at .  § 66. 03( 6) )  ( emphasi s added) .   

The emphasi zed l anguage demonst r at es t hat  each muni ci pal i t y must  

appr ove t he appor t i onment .   I f  t her e i s any quest i on about  t hat ,  

i t  i s  set t l ed i n subsect i on ( 8) :  " Appeal  t o Cour t .   I n case t he 

appor t i onment  boar d i s unabl e t o agr ee,  t he c i r cui t  cour t  of  t he 

count y i n whi ch ei t her  muni ci pal i t y i s s i t uat ed,  may,  upon t he 

pet i t i on of  ei t her  muni ci pal i t y,  make t he adj ust ment  of  asset s  

and l i abi l i t i es. "   Wi s.  St at .  § 66. 03( 8)  ( 1943)  ( emphasi s 

added) .   " Act i ng t oget her "  di d not  mean aggr egat e vot i ng under  

t he 1943 st at ut e.   

¶41 The cour t  of  appeal s l ooked t o a case f r om Mi nnesot a 

t o bol st er  i t s posi t i on.   Dawson,  323 Wi s.  2d 477,  ¶¶24- 26.   I n 

Skr ove v.  Town Boar d of  Towns of  Bel mont  and Chr i st i ana,  154 
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Mi nn.  118,  121,  191 N. W.  584 ( 1922) ,  t he Mi nnesot a Supr eme Cour t  

consi der ed a st at ut e gover ni ng t he pl acement  of  a hi ghway.   The 

Mi nnesot a st at ut e r ead,  " [ T] he t own boar d of  each of  such t owns,  

or  a maj or i t y of  each,  act i ng t oget her  as one boar d,  shal l  

det er mi ne sai d pet i t i on. "   I d.   The Mi nnesot a cour t  concl uded 

t hat  under  t he s t at ut e,  a maj or i t y of  each t own boar d need not  

appr ove t he or der ,  because a maj or i t y of  t he combi ned boar ds was 

suf f i c i ent  under  t he st at ut e.   I d. ,  ¶25.   Our  cour t  of  appeal s  

acknowl edged t hat  i n § 82. 21( 2)  t he l anguage " act i ng t oget her "  

was not  modi f i ed by t he phr ase " as one boar d, "  but  i t  f ound t hat  

such a r eadi ng of  t he st at ut e was f or eseeabl e and not  

i nconsi st ent  wi t h t he meani ng of  t he st at ut e.   I d. ,  ¶26.  

¶42 We di sagr ee wi t h t he cour t  of  appeal s.   To r ead t he 

wor ds " as one boar d"  i nt o t he mandat e t hat  t he boar ds act  

t oget her  adds wor ds t o t he st at ut e t hat  t he l egi s l at ur e di d not  

i ncl ude.   We decl i ne t o r ead i nt o t he st at ut e wor ds t he 

l egi s l at ur e di d not  see f i t  t o wr i t e.   Cnt y.  of  Dane v.  LI RC,  

2009 WI  9,  ¶33,  315 Wi s.  2d 293,  759 N. W. 2d 571 ( " We wi l l  not  

r ead i nt o t he st at ut e a l i mi t at i on t he pl ai n l anguage does not  

evi dence. " ) .   Accor di ngl y,  we do not  f i nd Skr ove per suasi ve or  

i l l umi nat i ng t o our  i nqui r y.  

¶43 I n sum,  exami ni ng st at ut or y cont ext  and some case l aw 

i n addi t i on t o pl ai n l anguage does not  el i mi nat e t he ambi gui t y.   

Ther ef or e,  we t ur n t o t he st at ut e' s l egi s l at i ve hi st or y.  

¶44 Chapt er  82 was cr eat ed by 2003 Wi sconsi n Act  214.   Act  

214 cont ai ns ext ensi ve not es by t he Joi nt  Legi s l at i ve Counci l ’ s  

Speci al  Commi t t ee on Recodi f i cat i on of  Town Hi ghway St at ut es.   
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Those not es i ndi cat e t hat  Wi s.  St at .  § 82. 21 i s based on f or mer  

§§ 80. 11( 1) - ( 6)  and 80. 12( 01) - ( 02) ( 2001) .   Not e t o § 60,  2003 

Wi s.  Act  214.    

¶45 For mer  § 80. 11 gover ned hi ghways on t own l i nes wher e 

onl y t own boar ds wer e i nvol ved,  whi l e f or mer  § 80. 12 gover ned 

hi ghways on and acr oss t own and ot her  muni ci pal  boundar i es.   

For mer  § 80. 11( 1)  r ead:  " Whenever  i t  i s  consi der ed necessar y t o 

l ay out ,  al t er ,  wi den or  di scont i nue a hi ghway upon t he l i ne 

bet ween t wo t owns .  .  .  i t  shal l  be done by t he super vi sor s of  

t he t wo t owns act i ng t oget her  .  .  .  . "   Thi s sect i on can be 

t r aced back t o t he 1870s.      

¶46 Town l i ne r oads have been t he subj ect  of  st at e 

l egi s l at i on s i nce st at ehood.   See Wi s.  St at .  ch.  16,  §§ 63,  64,  

65 ( 1849) :  

 Whenever  i t  shal l  be deemed necessar y t o l ay out  
a hi ghway upon t he l i ne bet ween t wo t owns,  such 
hi ghway shal l  be l ai d by t he super vi sor s of  each of  
sai d t owns,  ei t her  upon sai d l i ne or  as near  t her et o 
as t he s i t uat i on of  t he gr ound wi l l  admi t ;  and t hey 
may var y t he same,  ei t her  t o t he one si de or  t he ot her  
of  such l i ne,  as t hey may deem necessar y.  

Wi s.  St at .  ch.  16,  § 63 ( 1849)  ( emphasi s added) .  

 The super vi sor s of  each adj oi ni ng t own,  upon 
l ayi ng out  a hi ghway upon t he l i ne bet ween such t owns,  
shal l  det er mi ne what  par t  of  such hi ghway shal l  be 
made and kept  i n r epai r  by each t own,  and what  shar e 
of  t he damages,  i f  any,  shal l  be pai d by each.  

I d. ,  § 64 ( emphasi s added) .  

 The super vi sor s of  each such adj oi ni ng t own shal l  
pr oceed i n al l  t hi ngs as i s r equi r ed of  t he 
super vi sor s of  one t own i n l ayi ng out  hi ghways i n such 
t own .  .  .  and each t own shal l  have al l  t he r i ght s and 
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be subj ect  t o al l  t he l i abi l i t i es,  i n r el at i on t o t he 
par t  of  such hi ghway t o be made or  r epai r ed by such 
t own,  as i f  t he same wer e whol l y l ocat ed i n such t own.  

I d. ,  § 65 ( emphasi s added) .  

 ¶47 We r ead t hese st at ut es f r om 1849 as encour agi ng 

cooper at i on but  pr eser vi ng t he i ndependence of  each t own.    

¶48 These st at ut es had been r evi sed by 1878.   Sect i on 1272 

r eads:  

 Whenever  i t  shal l  be deemed necessar y t o l ay out ,  
al t er ,  wi den or  di scont i nue a hi ghway upon t he l i ne 
bet ween t wo t owns,  i t  shal l  be done by t he super vi sor s 
of  each of  sai d t owns act i ng t oget her ,  ei t her  upon 
sai d l i ne,  or  as near  t her et o as t he s i t uat i on of  t he 
gr ound wi l l  admi t ;  and t hey may var y t he same,  ei t her  
on one si de or  t he ot her  of  such l i ne,  as t hey may 
deem necessar y.  

Wi s.  St at .  ch.  52,  § 1272 ( 1878)  ( emphasi s added) .  

 The appl i cat i on t her ef or  shal l  be .  .  .  addr essed 
t o t he super vi sor s of  bot h t owns .  .  .  ,  t he not i ce of  
t he t i me and pl ace f or  meet i ng t o deci de upon such 
appl i cat i on shal l  be s i gned by a maj or i t y  of  t he 
super vi sor s of  each t own .  .  .  ,  a maj or i t y of  t he 
super vi sor s of  each t own shal l  meet  t o dec i de upon 
such appl i cat i on and si gn t he or der  and t he awar d of  
damages,  and i n al l  ot her  t hi ngs t he pr oceedi ngs shal l  
be t he same as ar e r equi r ed by l aw i n l ayi ng out ,  
al t er i ng,  wi deni ng or  di scont i nui ng hi ghways wi t hi n a 
t own.  

I d. ,  § 1273 ( emphasi s added) .  

¶49 Sect i on 1272 shows t hat  t he phr ase " act i ng t oget her "  

has been par t  of  our  l aw on t own hi ghways si nce at  l east  1878.  

¶50 I n Town of  Sei f  v.  Town of  Eat on,  153 Wi s.  657,  661,  

140 N. W.  319 ( 1913) ,  t hi s cour t  had occasi on t o i nt er pr et  § 1273 

of  t he 1911 st at ut es.   The case i nvol ved an ef f or t  by t he Town 

of  Sei f  t o assi gn par t  of  t he cost s of  a new t own- l i ne br i dge t o 
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t he Town of  Eat on af t er  t he Town of  Sei f  assumed cer t ai n t own-

l i ne obl i gat i ons of  t he Town of  West on,  havi ng been cr eat ed out  

of  t he Town of  West on.   Al t hough t he equi t abl e case f or  Eat on t o 

pay i t s f ai r  shar e of  t he cost s of  t he br i dge was st r ong,  t hi s 

cour t  r ej ect ed any appor t i onment  of  cost s based i n equi t y,  

wi t hout  a new agr eement  f r om Eat on.   The cour t  obser ved:  

The st at ut e .  .  .  pr ovi des t hat  a maj or i t y of  t he 
super vi sor s of  one t own shal l  meet  wi t h a maj or i t y of  
t he super vi sor s of  t he ot her  and t hat  t hey shal l  make 
an adj ust ment  t o f i t  t he new condi t i on,  i n case al l  
agr ee.  .  .  .   The meet i ng cont empl at ed .  .  .  i s  a 
meet i ng of  at  l east  a maj or i t y of  t he super vi sor s of  
one t own wi t h a maj or i t y of  t he super vi sor s of  t he 
ot her ,  and wi t h aut hor i t y,  i f  al l  agr ee,  t o bi nd bot h 
t owns;  t he r esul t  t o be evi denced by an or der  made by 
t hem and f i l ed f or  r ecor d i n t he of f i ce of  t he t own 
cl er k i n each t own.  

I d.  ( emphasi s added) .  

¶51 The cour t  f ur t her  not ed t hat  t her e was " no oppor t uni t y 

f or  t he muni ci pal i t y [ Eat on]  t o accept  or  r ej ect "  t he br i dge 

payment .   I d.  at  664.   Consequent l y,  t he i mpor t ance of  t he Sei f  

case i s t hat ,  af t er  t he phr ase " act i ng t oget her "  had been i n t he 

Wi sconsi n hi ghway st at ut es f or  mor e t han 30 year s,  our  cour t  

st r essed t he r equi r ement  of  agr eement  among gover nment  bodi es.  

¶52 The cour t  di scussed Wi s.  St at .  § 80. 11 ( 1961)  i n Town 

of  Muskego v.  Town of  Ver non,  19 Wi s.  2d 159,  119 N. W. 2d 474 

( 1963) .   The i ssue i n Town of  Muskego was whet her  Cr owbar  Road 

was a t own l i ne hi ghway wi t hi n t he meani ng of  § 80. 11.   I d.  at  

160.   The cour t  concl uded t hat  i t  was not ,  because i t  had not  

been cr eat ed by j oi nt  act i on of  t he t owns but  r at her  had been 

l ai d out  i n 1845 excl usi vel y by t he r oad commi ssi oner s of  t he 
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Town of  Muskego.   I d.  at  165.   Al t hough t he case has l anguage 

hel pf ul  t o t he Dawsons——" a l egi s l at i ve i nt ent  t o deal  wi t h t own-

l i ne r oads l ai d out  as such by t he j oi nt  act i on of  t he maj or i t y 

of  super vi sor s of  t he t own[ s] " ——t hat  l anguage does not  f ocus 

squar el y on t he i ssue i n t hi s case.   I d.  at  164.   Mor eover ,  t he 

case val i dat es t he Town of  Ver non' s r ef usal  t o par t i c i pat e i n an 

appor t i onment  meet i ng r equest ed by t he Town of  Muskego,  

suggest i ng muni ci pal  i ndependence.  

¶53 The Dawsons r el y on t he Town of  Muskego case,  sayi ng 

t hat  i t  demonst r at es t hat  t hi s cour t  agr eed wi t h t hei r  

i nt er pr et at i on t hat  a maj or i t y of  t he combi ned boar ds,  r at her  

t han a maj or i t y of  each boar d,  i s  suf f i c i ent  t o appr ove a j oi nt  

appl i cat i on.   They t hen poi nt  t o t he Joi nt  Legi sl at i ve Counci l ' s  

Pr ef at or y Not e t o 2003 Wi sconsi n Act  214 whi ch st at ed:  " Ther e 

ar e det ai l ed not es f ol l owi ng t he sect i ons t hat  i ndi cat e t he 

subst ant i ve change,  i f  any.   I f  t he not e does not  i ndi cat e a 

subst ant i ve change,  none i s i nt ended.   I f  a quest i on ar i ses 

about  t he ef f ect  of  any modi f i cat i on made by t hi s bi l l ,  t he 

speci al  commi t t ee i nt ends t hat  t he r evi s i ons i n t hi s bi l l  be 

const r ued t o have t he same ef f ect  as t he pr i or  st at ut e. "    

¶54 The Dawsons ar gue t hat  because t he not es r el evant  t o 

Wi s.  St at .  § 82. 21 do not  i ndi cat e an i nt ent  t o make a 

subst ant i ve change,  t he cour t ' s  i nt er pr et at i on i n Town of  

Muskego shoul d cont i nue t o cont r ol .   Whi l e t he l egi s l at i ve 

hi st or y demonst r at es t hat  t her e was no i nt ent  t o make a 

subst ant i ve change,  t he Dawsons'  ar gument s ar e i nsuf f i c i ent  t o 

over r i de conf l i c t i ng evi dence i n t he l egi s l at i ve hi st or y.    
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¶55 Fi nal l y,  we t ur n t o publ i c pol i cy.   The pr act i cal  

ef f ect  of  i nt er pr et i ng " act i ng t oget her "  t o mean count i ng t he 

vot es of  t he t own boar ds i n t he aggr egat e i s t o under mi ne t he 

i ndependence and aut onomy of  muni ci pal i t i es.   I t  al so r uns t he 

r i sk of  per mi t t i ng l ar ger  muni ci pal i t i es——l i ke c i t i es and 

vi l l ages——t o i mpose t hei r  wi l l  upon smal l er  muni ci pal i t i es 

( usual l y t owns) .  

¶56 By st at ut e,  t own boar ds i n Wi sconsi n may have as f ew 

as t hr ee super vi sor s and as many as f i ve.   Wi s.  St at .  § 60. 20.   

Vi l l ages,  on t he ot her  hand,  may consi st  of  as f ew as t wo 

t r ust ees and as many as s i x.   Wi s.  St at .  § 61. 20.   Ci t i es ar e 

per mi t t ed t o det er mi ne t he number  of  counci l  member s,  wi t h an 

aver age of  s i x t o t en member s,  but  as many as t went y.   John A.  

Mar t i n,  Ci t y Counci l s and Vi l l age Boar ds:  What  Det er mi nes Thei r  

Si ze,  The Muni ci pal i t y,  November  1996.   Accor di ngl y,  t he 

member shi p of  a gover ni ng body may var y bet ween t wo and t went y,  

dependi ng on t he muni ci pal i t y.    

¶57 Thi s i s par t i cul ar l y t r oubl esome si nce t he l ar ger  

muni ci pal i t i es ar e l i kel y t o have mor e member s.   Under  t he cour t  

of  appeal s '  i nt er pr et at i on of  " act i ng t oget her , "  t he 

muni ci pal i t y wi t h a l ar ger  gover ni ng member shi p wi l l  be mor e 

l i kel y t o pr evai l  i n deal i ng wi t h j oi nt  appl i cat i ons.   Whi l e i t  

i s  t r ue t hat  not  al l  boar d member s wi l l  vot e i n l ockst ep,  t he 

f act  r emai ns t hat  under  t he cour t  of  appeal s '  const r uct i on of  

" act i ng t oget her , "  t he muni ci pal i t y wi t h t he l ar ger  boar d wi l l  

al ways have t he upper  hand.  
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¶58 The Dawsons ar gue t hat  i f  vot es ar e not  count ed i n t he 

aggr egat e i n such ci r cumst ances,  t her e wi l l  never  be a deci s i on,  

because,  as her e,  muni ci pal i t i es may not  agr ee.   Thi s ar gument  

over l ooks t he f act  t hat  deci di ng t o keep t he st at us quo i s st i l l  

a deci s i on.   Mor eover ,  i mpasse woul d not  be compl et el y avoi ded 

t hr ough adopt i on of  t he Dawsons'  const r uct i on,  as t wo boar ds of  

equal  s i ze vot i ng i n l ockst ep woul d not  pr oduce a maj or i t y vot e 

t o appr ove an appl i cat i on.     

¶59 The al t er nat i ve t o t he st at us quo coul d be qui t e 

st ar k.   A maj or i t y vot e——based pur el y on t he si ze of  a gover ni ng 

boar d——coul d " l ay out "  a new hi ghway or  " al t er " ——t hat  i s,  expand 

or  move an exi st i ng t own l i ne hi ghway——over  t he opposi t i on of  a 

communi t y wi t h a smal l er  gover ni ng boar d.   The muni ci pal i t y wi t h 

t he l ar ger  boar d coul d i ni t i at e t hese act i ons t hr ough 

cooper at i ve f r eehol der s,  Wi s.  St at .  § 82. 21( 1) ( a) ,  and di ct at e 

t he out come.   We not e t hat  t he muni ci pal i t y coul d not  i ni t i at e 

t he pr ocess sol el y by i nt r oduci ng i t s own r esol ut i on,  i nasmuch 

as bot h muni ci pal i t i es ar e r equi r ed t o i nt r oduce a r esol ut i on 

under  Wi s.  St at .  § 82. 21( 1) ( b) .  

¶60 We see t he r ul e espoused by t he Dawsons as 

i nconsi st ent  wi t h t wo pr ovi s i ons i n Wi s.  St at .  § 82. 11,  t he 

sect i on t hat  cont empl at es a j oi nt  meet i ng.   Fi r st ,  subsect i on 

( 1)  cal l s on a t own boar d t o hol d a publ i c hear i ng " t o deci de,  

i n i t s di scr et i on,  whet her  gr ant i ng t he appl i cat i on or  

r esol ut i on i s i n t he publ i c i nt er est . "   I d.  ( emphasi s added) .   A 

communi t y cannot  deci de anyt hi ng " i n i t s di scr et i on"  i f  i t  wi l l  

be out vot ed aut omat i cal l y by a communi t y wi t h a l ar ger  boar d.   
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Second,  subsect i ons ( 2) ( a)  and ( b)  envi s i on s i t uat i ons wher e a 

t own of f i c i al  may be r equi r ed t o wi t hdr aw f r om vot i ng because of  

t he code of  et hi cs.   The of f i c i al ' s  wi t hdr awal  woul d i mmedi at el y 

di sadvant age t hat  t own i n an aggr egat e vot e i f  t he boar ds wer e 

of  equal  s i ze.  

¶61 We ar e unper suaded by Jackson' s cont ent i on t hat  i t  i s  

unf ai r  t o r equi r e Jackson t o mai nt ai n Wausaukee Road,  whi ch i t  

vot ed t o di scont i nue. 4  Si gni f i cant l y,  Jackson' s ar gument  

di sr egar ds t he possi bi l i t y  t hat  i t  coul d meet  wi t h Cedar bur g t o 

r eappor t i on t he r esponsi bi l i t y  f or  mai nt ai ni ng t he r oad under  

§ 82. 21( 4) ( b) .   Gi ven t he ext ensi ve hi st or y of  t he t owns'  

di sagr eement  r egar di ng t hi s r oad,  Cedar bur g may be wi l l i ng t o 

agr ee t o r eappor t i onment  of  t he r oad' s mai nt enance.   Even i f  

Cedar bur g wer e unwi l l i ng t o agr ee t o r eappor t i onment ,  Jackson 

coul d appeal  t he appor t i onment  under  § 82. 21( 5) .   Upon appeal ,  

t he c i r cui t  cour t  coul d t ake i nt o account  Jackson' s vot e t o 

gr ant  t he di scont i nuance.    

¶62 We t hi nk i t  i s  unl i kel y t hat  a t own wi l l  per si st  i n 

i t s opposi t i on t o an appl i cat i on or  r esol ut i on wi t hout  a val i d 

r eason.   The exi st ence of  a vet o power  does not  pr event  

negot i at i on and compr omi se.   Conver sel y,  t he cr eat i on of  

aut hor i t y f or  one communi t y t o over r i de anot her  wi t hout  r espect  

t o t he mer i t  of  t hei r  posi t i ons i s l i kel y t o cr eat e mor e 

conf l i c t  t han i t  wi l l  pr event .  

                                                 
4 Cf .  Town of  Whi t ewat er  v.  Town of  Ri chmond,  204 Wi s.  388,  

235 N. W.  773 ( 1931) .  



No.   2009AP120 

 

25 
 

¶63 We hol d,  t her ef or e,  t hat  t he phr ase " act i ng t oget her "  

i n Wi s.  St at .  § 82. 21( 2)  does not  r equi r e t hat  separ at e vot es 

t aken by t wo gover ni ng bodi es i n deci di ng an appl i cat i on t o l ay 

out ,  al t er ,  or  di scont i nue a publ i c hi ghway on or  acr oss 

muni ci pal  l i nes,  be count ed i n t he aggr egat e as i f  t he t wo 

boar ds vot ed as one.   Appr oval  of  bot h boar ds i s necessar y t o 

appr ove a j oi nt  appl i cat i on l i ke t he one f r om t he Dawsons.   I f  

we have f ai l ed t o assess accur at el y t he i nt ent  of  t he 

l egi s l at ur e,  t he l egi s l at ur e i s  f ul l y  empower ed t o cor r ect  our  

under st andi ng by amendi ng ch.  82.   

B.  Pr opr i et y of  Decl ar at or y Judgment  

¶64 We next  consi der  whet her  Wi s.  St at .  § 82. 15 pr escr i bes 

a met hod of  cer t i or ar i  r evi ew t hat  pr ecl udes seeki ng r el i ef  by 

decl ar at or y j udgment .   See Wi s.  St at .  § 806. 04.   Under  § 82. 15,  

" Any per son aggr i eved by a hi ghway or der ,  or  a r ef usal  t o i ssue 

such an or der ,  may seek j udi c i al  r evi ew under  s.  68. 13.   I f  t he 

hi ghway i s on t he l i ne bet ween 2 count i es,  t he appeal  may be i n 

t he c i r cui t  cour t  of  ei t her  count y. "    

¶65 Wi sconsi n St at .  § 68. 13 r eads as f ol l ows:    

 Judi c i al  Revi ew.  ( 1)  Any par t y  t o a pr oceedi ng 
r esul t i ng i n a f i nal  det er mi nat i on may seek r evi ew 
t her eof  by cer t i or ar i  wi t hi n 30 days of  r ecei pt  of  t he 
f i nal  det er mi nat i on.   The cour t  may af f i r m or  r ever se 
t he f i nal  det er mi nat i on,  or  r emand t o t he deci s i on 
maker  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t he 
cour t ' s  deci s i on.  

 ( 2)  I f  r evi ew i s sought  of  a f i nal  
det er mi nat i on,  t he r ecor d of  t he pr oceedi ngs shal l  be 
t r anscr i bed at  t he expense of  t he per son seeki ng 
r evi ew.   A t r anscr i pt  shal l  be suppl i ed t o anyone 
r equest i ng t he same at  t he r equest er ' s expense.   I f  
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t he per son seeki ng r evi ew est abl i shes i mpecuni ousness 
t o t he sat i sf act i on of  t he r evi ewi ng cour t ,  t he cour t  
may or der  t he pr oceedi ngs t r anscr i bed at  t he expense 
of  t he muni ci pal i t y and t he per son seeki ng r evi ew 
shal l  be f ur ni shed a f r ee copy of  t he t r anscr i pt .   By 
st i pul at i on,  t he cour t  may or der  a synopsi s  of  t he 
pr oceedi ngs i n l i eu of  a t r anscr i pt .   The cour t  may 
ot her wi se l i mi t  t he r equi r ement  f or  a t r anscr i pt .  

¶66 Sect i on 68. 13 aut hor i zes cer t i or ar i  r evi ew and 

pr ovi des t hat  any par t y t o a pr oceedi ng r esul t i ng i n a f i nal  

det er mi nat i on——such as t he r ef usal  t o i ssue a hi ghway or der ——may 

seek cer t i or ar i  r evi ew " wi t hi n 30 days of  r ecei pt  of  t he f i nal  

det er mi nat i on. "   I d. 5  St at ut or y cer t i or ar i  i ncl udes a r evi ew of  

whet her  t he ent i t y whose deci s i on i s bei ng r evi ewed pr oceeded on 

a cor r ect  t heor y of  l aw.   Donal dson v.  Bd.  of  Comm' r s,  2004 WI  

67,  ¶73,  272 Wi s.  2d 146,  680 N. W. 2d 762;  Cohn v.  Town of  

Randal l ,  247 Wi s.  2d 118,  633 N. W. 2d 674 ( Ct .  App.  2001) .  

¶67 Sect i on 82. 15 appear s t o appl y t o t he Dawsons.   Af t er  

al l ,  t hei r  compl ai nt  asser t ed t hat  " Cedar bur g has r ef used t o 

i ssue a hi ghway or der , "  and t hey r equest ed t hat  t he c i r cui t  

cour t  di r ect  " t he Town of  Cedar bur g t o i ssue a hi ghway or der  as 

necessar y t o di scont i nue t he [ ]  Road. "    

                                                 
5 The phr ase " r ecei pt  of  a f i nal  det er mi nat i on"  i s not  c l ear  

i n t he cont ext  of  a hi ghway or der .   I t  coul d mean t he dat e t hat  
one or  mor e muni ci pal i t i es vot es t o gr ant  or  deny an appl i cat i on 
or  r esol ut i on.   I t  coul d mean t he dat e t hat  a not i ce of  t hat  
det er mi nat i on i s r ecei ved by an appl i cant ,  i f  a not i ce i s sent .   
I n t hi s case,  t he Dawsons di d not  compl y wi t h a 30- day t i me 
l i mi t  under  any r easonabl e i nt er pr et at i on of  t he st at ut e.   
Cedar bur g vot ed not  t o appr ove t he Dawsons'  appl i cat i on on 
Januar y 9,  2008.   The Dawsons di d not  f i l e sui t  unt i l  June 20,  
2008.    
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¶68 Thus,  Cedar bur g ar gues t hat  t he Dawsons shoul d have 

pur sued t he cer t i or ar i  r evi ew pr ovi ded i n Wi s.  St at .  § 82. 15 

i nst ead of  seeki ng a decl ar at or y  j udgment .   Cedar bur g cont ends 

t hat  cer t i or ar i  r evi ew i s t he Dawsons'  excl usi ve r emedy.   I t  

i mpl i es t hat  one r eason t he Dawsons sought  a decl ar at or y 

j udgment  i s t hat  t hey mi ssed t he f i l i ng deadl i ne f or  cer t i or ar i  

r evi ew under  Wi s.  St at .  § 68. 13,  so t hat  i t  was no l onger  

avai l abl e t o t hem.  

¶69 I n t he absence of  t he di r ect i ve i n Wi s.  St at .  § 82. 15,  

decl ar at or y j udgment  woul d be an appr opr i at e avenue of  r el i ef .   

However ,  t he 1995 l egi s l at ur e di scar ded past  pr act i ce f or  

appeal i ng a hi ghway or der , 6 dec l i ned a pr oposal  t o per mi t  a 

gener al  " appeal "  t o t he c i r cui t  cour t , 7 and speci f i ed use of  t he 

cer t i or ar i  r evi ew set  out  i n § 68. 13. 8  Thi s cour t  has l ong hel d 

t hat  wher e a met hod of  r evi ew i s pr escr i bed by st at ut e,  " t hat  

pr escr i bed met hod i s excl usi ve. "   Her mann v.  Town of  Del avan,  

215 Wi s.  2d 370,  383,  572 N. W. 2d 855 ( 1998) ;  St at e ex r el .  Fi r st  

Nat ' l  Bank v.  M&I  Peopl es Bank,  82 Wi s.  2d 529,  538 n. 6,  263 

N. W. 2d 196 ( 1978) ;  Mast er  Di sposal ,  60 Wi s.  2d at  657.   

¶70 Cedar bur g' s case f or  t he excl usi v i t y of  cer t i or ar i  

r evi ew i s but t r essed by t he st at ut es.   We not e t hat  § 82. 15 i s  

denomi nat ed a " basi c pr ocedur e. "   That  means i t  appl i es t o al l  

appeal s f r om a hi ghway or der ,  or  a r ef usal  t o i ssue a hi ghway 

                                                 
6 Cf . ,  Wi s.  St at .  § 80. 17 ( 1993) .  

7 See 1995 A. B.  328,  aut hor ed by Rep.  Eugene Hahn.  

8 1995 Wi s.  Act  186.  
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or der ,  whet her  t he or der  or  r ef usal  i nvol ves a s i ngl e t own,  or  

t wo t owns,  or  a t own and a c i t y,  or  a t own and a v i l l age.   I n 

shor t ,  t he appeal  pr ocess gover ns much mor e t han an or der  

af f ect i ng a t own l i ne hi ghway.  

¶71 The st at ut e on cer t i or ar i  r evi ew l i mi t s t he t i me t o 

appeal  hi ghway or der s.   I n addi t i on,  Wi s.  St at .  § 82. 16 suggest s 

t hat  most  hi ghway or der s ar e not  open t o col l at er al  at t ack. 9  

Thus,  a deci s i on on t he avai l abi l i t y  of  decl ar at or y j udgment  i n 

addi t i on t o cer t i or ar i  r evi ew woul d have wi despr ead 

r ami f i cat i ons.  

¶72 For  t he r easons out l i ned above,  we concl ude t hat  

cer t i or ar i  r evi ew under  Wi s.  St at .  § 68. 13 i s  t he pr escr i bed 

met hod of  appeal i ng a hi ghway or der ,  or  a r ef usal  t o i ssue a 

hi ghway or der ,  and t hat ,  as a pr act i cal  mat t er ,  t hi s means of  

appeal  appl i ed t o t he Dawsons.   They shoul d have ut i l i zed 

cer t i or ar i  r evi ew.  

¶73 Nor mal l y,  a par t y seeki ng an al t er nat i ve t o a 

st at ut or i l y  pr escr i bed met hod of  r evi ew must  show t hat  t he 

                                                 
9 Wi sconsi n St at .  § 82. 16 pr ovi des:  

 ( 1)  Ever y or der  l ayi ng out ,  al t er i ng,  or  
di scont i nui ng a hi ghway under  t hi s chapt er ,  and any 
or der  r est or i ng t he r ecor d of  a hi ghway,  shal l  be 
pr esumpt i ve evi dence of  t he f act s t her ei n st at ed and 
of  t he r egul ar i t y of  al l  t he pr oceedi ngs pr i or  t o t he 
maki ng of  t he or der .  

 ( 2)  The val i di t y of  an or der  descr i bed i n sub.  
( 1) ,  i f  f ai r  on i t s f ace,  i s not  open t o col l at er al  
at t ack,  but  may be chal l enged i n an act i on br ought  
under  s.  82. 15.   ( Emphasi s added. )  



No.   2009AP120 

 

29 
 

pr escr i bed met hod i s i nadequat e t o r esol ve t he i ssue pr esent ed,  

Her mann,  215 Wi s.  2d at  383- 84,  or  i nadequat e t o ef f ect  t he 

r emedy sought ,  Hanl on v.  Town of  Mi l t on,  2000 WI  61,  ¶¶4,  16,  

235 Wi s.  2d 597,  612 N. W. 2d 44. 10  Pl aci ng t hi s bur den on t he 

compl ai ni ng par t y hel ps t o assur e t hat  cour t s wi l l  honor  t he 

l egi s l at i ve pl an f or  r evi ew.  

¶74 I n Her mann,  t hi s  cour t  st at ed t hat  " as a gener al  r ul e 

a cour t  l acks j ur i sdi ct i on wher e t he pl ai nt i f f  f ai l s  t o f ol l ow 

t he r equi r ed st at ut or y pr ocedur e. "   Her mann,  215 Wi s.  2d at  383.   

The cour t  t hen added,  however ,  t hat  t hi s i s a " r ul e of  ' pol i cy,  

conveni ence and di scr et i on. ' "   I d.  ( quot i ng Ass' n of  Car eer  

Empl s.  v.  Kl auser ,  195 Wi s.  2d 602,  612,  536 N. W. 2d 478 ( Ct .  

App.  1995) ) ;  see al so League of  Women Vot er s v.  Out agami e Cnt y. ,  

113 Wi s.  2d 313,  321,  334 N. W. 2d 887 ( 1983)  ( t he gener al  r ul e 

t hat  t he st at ut or y met hod of  r evi ew i s excl usi ve i s a mat t er  of  

                                                 
10 I n Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶43,  235 

Wi s.  2d 610,  612 N. W. 2d 59,  t he cour t  not ed t hat  i t  was possi bl e 
t o make an equal  pr ot ect i on ar gument  under  cer t i or ar i  r evi ew but  
t hat  " monet ar y damages ar e not  one of  t he f or ms of  r el i ef  Wi s.  
St at .  § 68. 13 aut hor i zes a cour t  t o gr ant . "  
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pol i cy,  conveni ence and di scr et i on and not  a mat t er  of  

j ur i sdi ct i on) . 11 

¶75 Gi ven t he publ i shed deci s i on of  t he cour t  of  appeal s 

i n t hi s case and t he f act  t hat  t he pr i mar y i ssue br i ef ed and 

ar gued by t he par t i es cent er ed on t he l egal  quest i on about  

" act i ng t oget her , "  we have t hought  i t  bot h pr udent i al  and 

necessar y t o t ake up t he quest i on of  st at ut or y i nt er pr et at i on 

and deci de i t  even t hough t he r equest  f or  a decl ar at or y j udgment  

shoul d have been deni ed by t he c i r cui t  cour t .   Our  det er mi nat i on 

t o t ake up t hi s case shoul d not  be i nt er pr et ed as a gr een l i ght  

t o evade t he l egi s l at ur e' s pr escr i bed met hod of  cer t i or ar i  

r evi ew f or  mat t er s i nvol v i ng hi ghway or der s.  

I V.  CONCLUSI ON 

¶76 We concl ude t hat  " act i ng t oget her "  i n t he cont ext  of  

Wi s.  St at .  § 82. 21( 2)  does not  r equi r e aggr egat e count i ng of  

                                                 
11 Thi s pr i nci pl e i s der i ved f r om t he r ul e t hat ,  wher e t her e 

i s an admi ni st r at i ve r emedy avai l abl e t o a par t y,  t he par t y must  
f i r st  exhaust  such r emedy bef or e seeki ng j udi c i al  r el i ef .   See 
Nodel l  I nv.  Cor p.  v.  Ci t y of  Gl endal e,  78 Wi s.  2d 416,  424,  254 
N. W. 2d 310 ( 1977) ;  Her mann v.  Town of  Del avan,  215 Wi s.  2d 370,  
383- 84,  572 N. W. 2d 855 ( 1998) .   Ther e have al ways been 
except i ons,  however ,  t o t hi s r ul e.   As t hi s cour t  not ed i n 
Wi sconsi n Col l ect or s Asso.  v.  Thor p Fi nance Cor p. ,  " Al t hough 
t her e ar e a number  of  deci s i ons of  t hi s cour t  whi ch r el at e t o 
t he f ai l ur e t o exhaust  admi ni st r at i ve r emedi es,  none of  t hem 
act ual l y hol ds t hat  such f ai l ur e r esul t s i n t he cour t ' s  l oss of  
subj ect - mat t er  j ur i sdi ct i on. "   Wi s.  Col l ect or s Ass' n.  v.  Thor p 
Fi n.  Cor p. ,  32 Wi s.  2d 36,  46- 47,  145 N. W. 2d 33 ( 1966)  ( c i t i ng 
cases) .   Nor mal l y mat t er s i nvol v i ng hi ghway or der s pr esent  cases 
wher e t he i nt er est s of  j udi c i al  ef f i c i ency——pol i cy,  conveni ence,  
and di scr et i on——r equi r e t he cour t  t o decl i ne t o exer ci se i t s 
j ur i sdi ct i on.   However ,  we have chosen t o exer ci se j ur i sdi ct i on 
i n t hi s case t o answer  t he quest i on posed by t hi s appeal .  
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vot es.   Whi l e t he t own boar ds ar e r equi r ed by st at ut e t o come 

t oget her  and cooper at e t o r esol ve a j oi nt  appl i cat i on or  a 

r esol ut i on,  t he st at ut e does not  mandat e t he cr eat i on of  a new,  

combi ned boar d.   Appr oval  of  bot h boar ds i s necessar y t o appr ove 

t he j oi nt  appl i cat i on.    

¶77 We f ur t her  concl ude t hat  Wi s.  St at .  § 82. 15 

cont empl at es cer t i or ar i  r evi ew under  Wi s.  St at .  § 68. 13 as t he 

pr escr i bed met hod f or  r evi ew of  " a hi ghway or der ,  or  a r ef usal  

t o i ssue such an or der . "   Sect i on 68. 13 est abl i shes bot h t he 

pr ocedur e and a t i me l i mi t  f or  seeki ng r evi ew of  a hi ghway or der  

under  most  c i r cumst ances.   I nasmuch as t he Dawsons wer e seeki ng 

a det er mi nat i on t hat  Cedar bur g' s r ef usal  t o i ssue a hi ghway 

or der  was not  i n accor dance wi t h l aw,  t hey shoul d have pr oceeded 

under  Wi s.  St at .  § 68. 13.  

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶78 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  j oi n 

t he maj or i t y opi ni on,  but  I  wr i t e i n concur r ence i n or der  t o 

poi nt  out  t hat  t he di ssent ' s char act er i zat i on of  t he maj or i t y 

opi ni on i s t he opi ni on of  a di ssent i ng j ust i ce.   The di ssent  

st at es,  " I  r ead t he maj or i t y as l i mi t i ng t o hi ghway cases t he 

exer ci se of  i t s  di scr et i on t o r each t he mer i t s when t he 

st at ut or y met hod of  cer t i or ar i  r evi ew has not  been met  .  .  .  . " 1  

The maj or i t y opi ni on does not  r each t he i ssue of  how i t s opi ni on 

may be used i n t he f ut ur e,  but  r at her ,  deci des t he case bef or e 

i t ,  whi ch ar ose out  of  a hi ghway or der .    

                                                 
1 Chi ef  Just i ce Abr ahamson' s di ssent ,  ¶13.    
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¶79 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  addr ess 

t wo i ssues:   cer t i or ar i  as t he pr escr i bed met hod of  j udi c i al  

r evi ew and aggr egat i ng t he vot es of  t wo t own boar ds.     

¶80 Fi r st ,  I  concl ude t hat  t he pr escr i bed met hod of  

j udi c i al  r evi ew by cer t i or ar i  under  Wi s.  St at .  §§ 82. 15 and 

68. 13 pr ecl udes t he Dawsons f r om br i ngi ng a decl ar at or y j udgment  

act i on under  § 806. 04.      

¶81 Second,  al t hough I  concl ude t hat  t he Dawsons ar e 

pr ecl uded f r om br i ngi ng t hi s decl ar at or y j udgment  act i on,  I  

addr ess t he maj or i t y ' s i nt er pr et at i on and appl i cat i on of  Wi s.  

St at .  § 81. 21( 2) .   I  r each t he same concl usi on as t he c i r cui t  

cour t  and cour t  of  appeal s.   The vot es of  t he t own boar d shoul d 

be aggr egat ed.    

I  

¶82 Wi sconsi n St at .  §§ 82. 15 and 68. 13( 1)  aut hor i ze a 

par t y t o a pr oceedi ng r el at i ng t o hi ghway or der s t o seek 

cer t i or ar i  r evi ew i n t he c i r cui t  cour t  wi t hi n 30 days of  r ecei pt  

of  t he f i nal  det er mi nat i on.   See maj or i t y op. ,  ¶¶64- 66.  

¶83 Sect i on 82. 15 pr ovi des t hat  " [ a] ny per son aggr i eved by 

a hi ghway or der ,  or  a r ef usal  t o i ssue such an or der ,  may seek 

j udi c i al  r evi ew under  s.  68. 13. "   

¶84 Sect i on 68. 13( 1)  est abl i shes j udi c i al  r evi ew f or  a 

br oad r ange of  deci s i ons of  muni ci pal  aut hor i t i es:   " Any par t y 
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t o a pr oceedi ng r esul t i ng i n a f i nal  det er mi nat i on may seek 

r evi ew t her eof  by cer t i or ar i  wi t hi n 30 days of  r ecei pt  of  t he 

f i nal  det er mi nat i on.   The cour t  may af f i r m or  r ever se t he f i nal  

det er mi nat i on,  or  r emand t o t he deci s i on maker  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t he cour t ' s  deci s i on. "  

¶85 The Dawsons f ai l ed t o seek cer t i or ar i  r evi ew wi t hi n 30 

days of  r ecei pt  of  t he f i nal  det er mi nat i on.  

¶86 Rat her ,  t he Dawsons sought  r evi ew of  t he hi ghway or der  

t hr ough a decl ar at or y j udgment  l awsui t  f i l ed s i x mont hs l at er .    

¶87 I  agr ee wi t h t he maj or i t y opi ni on t hat  " wher e a met hod 

of  r evi ew i s pr escr i bed by st at ut e,  ' t hat  pr escr i bed met hod i s 

excl usi ve, ' "  maj or i t y op. ,  ¶69,  and t hat  t he Dawsons " shoul d 

have ut i l i zed cer t i or ar i  r evi ew, "  maj or i t y op. ,  ¶72.  

¶88 I  al so agr ee wi t h t he maj or i t y opi ni on t hat  t her e ar e 

cer t ai n except i ons t o t he excl usi v i t y of  a pr escr i bed st at ut or y 

met hod of  cer t i or ar i  j udi c i al  r evi ew.   For  exampl e,  t he 

st at ut or i l y  pr escr i bed met hod of  cer t i or ar i  j udi c i al  r evi ew need 

not  be used when i t  i s  not  pl ai n,  speedy,  and adequat e.   St at e 

ex r el .  Fi r st  Nat ' l  Bank v.  M&I  Peopl es Bank,  82 Wi s.  2d 529,  

543,  263 N. W. 2d 196 ( 1978) .   The st at ut or i l y  pr escr i bed met hod 

of  cer t i or ar i  j udi c i al  r evi ew need not  be used when a par t y 

shows t hat  t he st at ut or y met hod i s i nadequat e t o r esol ve t he 
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i ssue pr esent ed or  i s i nadequat e t o ef f ect  t he r emedy sought .   

Maj or i t y op. ,  ¶73. 1  

¶89 The case l aw i s c l ear :  " in all but exceptional cases, "  

t he st at ut or i l y  pr escr i bed cer t i or ar i  j udi c i al  r evi ew i s t he 

excl usi ve r emedy.   St at e ex r el .  Fi r st  Nat ' l  Bank v.  M&I  Peopl es 

Bank,  82 Wi s.  2d 529,  542,  263 N. W. 2d 196 ( 1978) .      

¶90 Thus t he quest i on becomes whet her  t hi s case i s an 

except i onal  case and i n what  way.   The maj or i t y  opi ni on does not  

c l ai m t hat  t hi s  i s an except i onal  case.   Nor  do t he Dawsons.   

Nor  do I .    

¶91 Never t hel ess,  t he maj or i t y opi ni on concl udes t hat  t hi s 

cour t  shoul d use i t s di scr et i on t o r each t he mer i t s of  t hi s 

hi ghway case.   Maj or i t y op. ,  ¶75 & n. 11.   I  r ead t he opi ni on as 

not  al l owi ng a c i r cui t  cour t  t o exer ci se i t s di scr et i on t o r each 

t he mer i t s when a par t y has f ai l ed t o adher e i n hi ghway cases t o 

t he st at ut or y met hod of  cer t i or ar i  r evi ew.   I  do not  know 

whet her  t he cour t  of  appeal s may exer ci se i t s di scr et i on.   I  

r ead t he maj or i t y as l i mi t i ng t o hi ghway cases t he exer ci se of  

i t s  di scr et i on t o r each t he mer i t s when t he st at ut or y met hod of  

cer t i or ar i  r evi ew has not  been met :  " t hi s case shoul d not  be 

i nt er pr et ed as a gr een l i ght  t o evade t he l egi s l at ur e' s 

                                                 
1 The ci r cui t  cour t  and cour t  of  appeal s concl uded t hat  

cer t i or ar i  was i nadequat e t o ef f ect  t he r emedy t he Dawsons 
sought  and al l owed t he Dawsons t o pr oceed by decl ar at or y 
j udgment .   The maj or i t y opi ni on does not  t ake t hi s t ack.  
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pr escr i bed met hod of  cer t i or ar i  r evi ew f or  mat t er s i nvol v i ng 

hi ghway or der s" .   Maj or i t y op. ,  ¶75.      

¶92 I  am concer ned t hat  t he maj or i t y opi ni on may 

unnecessar i l y  r ai se pr ocedur al  quest i ons f or  f ut ur e l i t i gant s 

and t he cour t s.   I  woul d not  abandon our  pr ecedent  t hat  a cour t  

shoul d adher e t o t he st at ut or i l y  pr escr i bed met hod of  cer t i or ar i  

j udi c i al  r evi ew except  i n except i onal  c i r cumst ances.   

¶93 I  concl ude t hat  t he decl ar at or y j udgment  r el i ef  t he 

Dawsons seek shoul d be deni ed.   Cer t i or ar i  r evi ew i s pr escr i bed 

by st at ut e.   No except i on appl i es i n t he pr esent  case.    

¶94 Never t hel ess,  because I  di sagr ee wi t h t he maj or i t y 

opi ni on' s i nt er pr et at i on of  Wi s.  St at .  § 81. 21( 2) ,  I  wi l l  

br i ef l y comment  on t hat  hol di ng of  t he maj or i t y opi ni on.    

I I  

¶95 I  concl ude t hat  " act i ng t oget her "  t o di scont i nue a 

t own- l i ne hi ghway under  Wi s.  St at .  § 82. 21( 2)  r equi r es an 

aggr egat e vot e count  of  t he combi ned member shi ps of  t he af f ect ed 

gover ni ng bodi es.   As does t he maj or i t y opi ni on,  I  wi l l  ( A)  

di scuss st at ut or y i nt er pr et at i on,  i ncl udi ng anal yzi ng t he 

st at ut or y t ext  and t he t ext  i n cont ext ;  ( B)  exami ne t he 

st at ut or y hi st or y;  and ( C)  r ef l ect  on publ i c pol i cy 

consi der at i ons.  

A 

¶96 Wi sconsi n St at .  § 82. 21( 2) ,  t he st at ut e at  i ssue,  

pr ovi des as f ol l ows:   " Upon compl et i on of  t he r equi r ement s of  
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sub.  ( 1) ,  t he gover ni ng bodi es of  t he muni ci pal i t i es,  act i ng 

t oget her ,  shal l  pr oceed under  ss.  82. 10 t o 82. 13. "   Sect i ons 

82. 10 t o 82. 13 set  f or t h pr ocedur al  st eps,  i ncl udi ng t he 

i ni t i at i on of  pr ocedur es,  not i ce r equi r ement s,  l i s  pendens,  

exami nat i on of  t he hi ghway,  t he code of  et hi cs f or  par t i c i pant s,  

t i me of  det er mi nat i on,  and r ecor di ng of  det er mi nat i on.     

¶97 Cur i ousl y,  t he way t he maj or i t y opi ni on i nt er pr et s 

" act i ng t oget her , "  t he t own boar ds ar e al ways act i ng separ at el y. 2  

                                                 
2 The maj or i t y f ai l s  t o r ecogni ze t hat  act i ng t oget her  does 

not  mean sacr i f i c i ng i ndi v i dual i t y and i ndi v i dual i t y does not  
mean sacr i f i c i ng act i ng t oget her .   The maj or i t y opi ni on cal l s t o 
mi nd a poem by Khal i l  Gi br an t hat  I  am of t en asked t o r ead when 
I  of f i c i at e at  weddi ngs.   Gi br an el oquent l y descr i bes how 
mar r i age r equi r es par t ner s t o act  t oget her ,  yet  r emai n separ at e 
t hr oughout  t hei r  mar r i age.    

 
" On Mar r i age"  

( The Pr ophet ,  1923)  

You wer e bor n t oget her ,  and t oget her  you shal l  be 
f or ever mor e.  

You shal l  be t oget her  when whi t e wi ngs of  deat h 
scat t er  your  days.  

Aye,  you shal l  be t oget her  even i n t he s i l ent  memor y 
of  God.  

But  l et  t her e be spaces i n your  t oget her ness,  

And l et  t he wi nds of  t he heavens dance bet ween you.  

Love one anot her ,  but  make not  a bond of  l ove:  

Let  i t  r at her  be a movi ng sea bet ween t he shor es of  
your  soul s.  

Fi l l  each ot her ' s cup but  dr i nk not  f r om one cup.  

Gi ve one anot her  of  your  br ead but  eat  not  f r om t he 
same l oaf .  
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The maj or i t y r eads " act i ng t oget her "  compl et el y out  of  t he 

st at ut e.   What  coul d t he l egi s l at ur e have meant  by t he phr ase?  

I t  means not hi ng,  says t he maj or i t y.  

¶98 The maj or i t y opi ni on gi ves nar y an exampl e of  when t he 

t wo boar ds act  t oget her .   Each boar d does ever yt hi ng separ at el y,  

accor di ng t o t he maj or i t y opi ni on,  and t hus ei t her  muni ci pal i t y 

has ul t i mat e vet o power  over  t he ot her .   The maj or i t y suggest s 

t hi s r eadi ng avoi ds " absur d or  unr easonabl e r esul t s. "   Maj or i t y 

op. ,  ¶26.    

¶99 As I  r ead t he st at ut e,  t he phr ase " act i ng t oget her "  

means t he boar ds ar e t o act  as a s i ngl e gr oup.   Thi s 

i nt er pr et at i on gi ves a common meani ng t o t he phr ase " act i ng 

t oget her " :   doi ng somet hi ng i n a s i ngl e gr oup.    

¶100 The maj or i t y poi nt s t o t he not i ce r equi r ement s as an 

exampl e of  a pr ocedur e t hat  must  be accompl i shed separ at el y.   

Not hi ng i n t he not i ce r equi r ement s,  however ,  suggest s t hat  t hose 

                                                                                                                                                             
Si ng and dance t oget her  and be j oyous,  but  l et  each 
one of  you be al one,   

Even as t he st r i ngs of  a l ut e ar e al one t hough t hey 
qui ver  wi t h t he same musi c.  

Gi ve your  hear t s,  but  not  i nt o each ot her ' s keepi ng.  

For  onl y t he hand of  Li f e can cont ai n your  hear t s.  

And st and t oget her  yet  not  t oo near  t oget her ;  

For  t he pi l l ar s of  t he t empl e st and apar t ,  

And t he oak t r ee and t he cypr ess gr ow not  i n each 
ot her ' s shadow.  
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pr ocedur es cannot  be accompl i shed t hr ough a col l abor at i ve ef f or t  

of  t he boar ds of  t he af f ect ed muni ci pal i t i es.  

¶101 Cont r ar y t o t he maj or i t y ' s asser t i ons,  t he boar ds can 

pr oduce a not i ce t hat  encompasses t he st at ut or y r equi r ement s by 

" act i ng t oget her "  as a s i ngl e gr oup.   " Act i ng t oget her , "  t he 

boar ds can 1)  det er mi ne t he t i me and pl ace wher e t hey wi l l  meet  

t o consi der  t he appl i cat i on or  r esol ut i on;  2)  cr eat e a l egal  

descr i pt i on of  t he hi ghway;  and 3)  set  f or t h a scal e map.    

¶102 The onl y di f f er ence bet ween t he si t uat i on i n whi ch one 

boar d must  pr oduce a not i ce t hat  encompasses t he st at ut or y 

r equi r ement s and t he si t uat i on i n whi ch t wo or  mor e boar ds must  

do t he same i s  t hat  t he boar ds " act i ng t oget her "  must  ensur e t he 

not i ce r equi r ement s of  each muni ci pal i t y ar e met .   That  a not i ce 

must  be publ i shed i n t wo di f f er ent  newspaper s does not  r est r i ct  

t he t own boar ds f r om act i ng t oget her  t o achi eve t hat  r esul t .   

The t wo boar ds act i ng t oget her  can deci de on a dat e of  a hear i ng 

and t he wor di ng of  t he not i ce.   And t he boar ds,  act i ng t oget her ,  

can t hen agr ee t hat ,  under  Wi s.  St at .  § 82. 10( 3) - ( 4) ,  t he not i ce 

i s pl aced i n t he appr opr i at e medi a out l et  pr escr i bed f or  each 

muni ci pal i t y.   See Wi s.  St at .  § 985. 02 ( r el at i ng t o not i ce 

r equi r ement s) .    

¶103 Thus t he boar ds woul d be act i ng t oget her  t o f ul f i l l  

t he same pr ocedur al  r equi r ement s t hat  can be ef f ect uat ed 

separ at el y.   I  concl ude t hat  t he appl i cabl e pr ocedur al  st eps set  

f or t h i n Wi s.  St at .  §§ 82. 10 t o 82. 13 ar e consi st ent  wi t h t he 
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concept  t hat  t he boar ds of  t he af f ect ed muni ci pal i t i es wi l l  act  

t oget her  as a s i ngl e gr oup.  

¶104 I n sum,  t he ver y wor ds " act i ng t oget her "  and t hei r  

cont ext  i n t he st at ut e suppor t  t he concl usi on t hat  t he boar ds 

act  t oget her  t o vot e and t he vot es ar e aggr egat ed.  

¶105 I  agr ee wi t h t he c i r cui t  cour t .   I t  expl ai ned t hat  

" [ i ] f  t he l egi s l at ur e had meant  t o aut hor i ze an i ndi v i dual  t own 

t o bl ock an at t empt  t o l ay out ,  al t er  or  di scont i nue a hi ghway 

on a t own l i ne t hey coul d have done so si mpl y by r equi r i ng 

appr oval  by bot h t owns.   A par t i cul ar  pr ocedur e woul d not  have 

been necessar y.   Separ at e appr oval  i s  t he opposi t e of  act i ng 

t oget her . "    

B 

¶106 I  now t ur n t o t he st at ut or y hi st or y and case l aw t hat  

t he maj or i t y opi ni on set s f or t h as " l egi s l at i ve hi st or y. "   

Bef or e t he r eader  get s car r i ed away i n t he det ai l s of  t hi s 

hi st or y,  t he r eader  shoul d be war ned t her e i s no smoki ng gun 

her e,  conceal ed or  v i s i bl e.   Al l  t he maj or i t y can do i s quot e a 

passage her e and t her e f r om a st at ut e or  a case and t hen say i t  

r eads t he passage i n a cer t ai n way t o suppor t  i t s  concl usi on.   

The maj or i t y opi ni on' s bot t om l i ne i s,  and can onl y be,  t hat  

t her e i s conf l i c t i ng evi dence i n t he " l egi s l at i ve hi st or y. "   I  

agr ee t hat  t he " l egi s l at i ve hi st or y"  i s mi xed and i nconcl usi ve.   

I t  can be i nt er pr et ed t o suppor t  ei t her  t he maj or i t y opi ni on or  

t hi s di ssent .   
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C 

¶107 Fi nal l y,  I  t ur n t o publ i c pol i cy consi der at i ons.   

Thr ough Wi s.  St at .  § 82. 21( 2) ,  t he l egi s l at ur e has est abl i shed a 

pr ocess t o f ol l ow i n l ayi ng out ,  al t er i ng,  or  di scont i nui ng 

t own- l i ne r oads l y i ng on or  acr oss t own and muni ci pal  l i nes.   I f  

t he muni ci pal i t i es agr ee on what  i s t o be done wi t h t he hi ghway,  

t he i nt er pr et at i on of  " act i ng t oget her , "  as i t  af f ect s vot e 

count i ng,  does not  mat t er .   I ndeed,  i f  t he communi t i es agr ee,  

t he st at ut e i s unnecessar y.   Each communi t y coul d col l abor at e 

and f ol l ow Wi s.  St at .  §§ 82. 10 t o 82. 13 separ at el y and get  t he 

desi r ed r esul t .  

¶108 The val ue of  Wi s.  St at .  § 82. 21( 2)  i s t hat  i t  set s up 

a pr ocedur e t o set t l e di sagr eement s bet ween t owns.   Aggr egat i ng 

vot es i s mor e apt  t o r esol ve a di sput e t han t aki ng separ at e 

vot es.    

¶109 Anyt i me t owns di sagr ee,  t he st at us quo i s mai nt ai ned 

under  t he maj or i t y ' s i nt er pr et at i on.   That  i nt er pr et at i on has no 

l egi s l at i ve pur pose,  as i t  mer el y af f i r ms what  woul d happen 

wi t hout  a st at ut e.   By aggr egat i ng vot es,  t he st at ut e has a 

pur pose——i t  may r esol ve a st al emat e when t owns di sagr ee.       

¶110 The maj or i t y poi nt s out  t hat  muni ci pal i t i es may have a 

di f f er ent  number  of  r epr esent at i ves vot i ng f or  or  agai nst  a 

pr oposal ,  c i t i ng t hat  as a r eason t o r equi r e i ndependent  vot i ng.   

The l egi s l at ur e knew t hat  t owns and muni ci pal i t i es may have 

di f f er ent  number s of  r epr esent at i ves.    
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¶111 The maj or i t y opposes t he possi bi l i t y  t hat  a l ar ger  

muni ci pal i t y may have mor e cont r ol  t han a smal l er  muni ci pal i t y.   

The maj or i t y does not  t hi nk t hi s r esul t  i s  good pol i cy and so 

avoi ds t hat  r esul t  by i nt er pr et i ng t he st at ut e t o avoi d t he 

i mpact  of  s i ze di scr epanci es bet ween muni ci pal i t i es.   But  i t  i s  

not  wi t hi n t he j udi c i ar y ' s aut hor i t y t o s i t  i n j udgment  of  t he 

wi sdom of  a st at ut e.   A cour t  must  i nt er pr et  t he st at ut e,  not  

r ewr i t e i t .  

¶112 These pol i cy det er mi nat i ons ar e appr opr i at el y t he 

l egi s l at ur e' s t o make.   I  woul d encour age t he l egi s l at ur e t o r e-

exami ne t hi s st at ut or y l anguage and unambi guousl y st at e i t s 

i nt ent i ons r egar di ng t he st at ut e. 3   

¶113 Af t er  exami ni ng t he t ext  of  Wi s.  St at .  § 82. 21( 2)  and 

i t s cont ext ,  t he " l egi s l at i ve hi st or y, "  and t he publ i c pol i cy,  I  

                                                 
3 See Wi s.  St at .  § 13. 92:  

( 2)  Dut i es of  t he chi ef .   The chi ef  of  t he l egi s l at i ve 
r ef er ence bur eau shal l :  

( L)  I n cooper at i on wi t h t he l aw r evi s i on commi t t ee,  
syst emat i cal l y exami ne and i dent i f y f or  r evi s i on by 
t he l egi s l at ur e t he st at ut es and sessi on l aws t o 
el i mi nat e def ect s,  anachr oni sms,  conf l i c t s,  
ambi gui t i es,  and unconst i t ut i onal  or  obsol et e 
pr ovi s i ons.   The chi ef  shal l  pr epar e and,  at  each 
sessi on of  t he l egi s l at ur e,  pr esent  t o t he l aw 
r evi s i on commi t t ee bi l l s  t hat  el i mi nat e i dent i f i ed 
def ect s,  anachr oni sms,  conf l i c t s,  ambi gui t i es,  and 
unconst i t ut i onal  or  obsol et e pr ovi s i ons.   These bi l l s  
may i ncl ude mi nor  subst ant i ve changes i n t he st at ut es 
and sessi on l aws necessar y t o accompl i sh t he pur poses 
of  t hi s par agr aph.   The chi ef  may r esubmi t  t o t he l aw 
r evi s i on commi t t ee i n subsequent  sessi ons of  t he 
l egi s l at ur e any bi l l  pr epar ed under  t hi s par agr aph 
t hat  was not  enact ed.  
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concl ude,  as di d t he c i r cui t  cour t  and cour t  of  appeal s,  t hat  

t he vot es ar e t o be aggr egat ed.    

¶114 For  t he r easons set  f or t h,  I  di ssent .    
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