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CERTI FI CATI ON of  quest i ons of  l aw f r om t he Uni t ed St at es 

Cour t  of  Appeal s f or  t he Sevent h Ci r cui t .   Certified questions 

answered, in part, and cause remanded.     

 

¶1 DAVI D T.  PROSSER,  J.    Thi s  case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t  pur suant  t o Wi s.  St at .  § 821. 01 ( 2007- 08) 1 and 

Ci r cui t  Rul e 52 ( Ci r cui t  Rul es of  t he U. S.  Cour t  of  Appeal s f or  

t he Sevent h Ci r cui t ) .   The f our  cer t i f i ed quest i ons r el at e t o 

damages per mi t t ed i n a sui t  under  Wi s.  St at .  § 218. 0171,  
                                                 

1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se i ndi cat ed.  
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Wi sconsi n' s Lemon Law, 2 i n a speci f i c  f act ual  s i t uat i on.   The 

quest i ons r est at ed by t he Sevent h Ci r cui t  ar e as f ol l ows:  

1.  When a consumer  def i ned i n Wi sconsi n St at ut e 
Sect i on 218. 0171( 1) ( b) 4[ . ]  br i ngs an act i on pur suant  
t o subsect i on ( 7) ,  i f  t hat  consumer ,  af t er  maki ng hi s 
Lemon Law demand,  t hen exer ci ses an opt i on t o pur chase 
and buys t he vehi c l e as pr ovi ded i n t he l ease,  i s t he 
consumer  t hen ent i t l ed t o r ecover  t he amount  of  t he 
pur chase pr i ce? 

2.  I f  t he consumer  def i ned i n Wi sconsi n St at ut e 
Sect i on 218. 0171( 1) ( b) 4[ . ]  i s  ent i t l ed t o r ecover  t he 
vehi c l e pur chase pr i ce when he exer ci ses t he pur chase 
opt i on pr ovi ded i n t he l ease,  does t he pur chase amount  
qual i f y as pecuni ar y l oss subj ect  t o t he doubl i ng 
pr ovi s i on i n subsect i on ( 7) ? 

3.  I f  t he answer s t o quest i ons 1 and 2 ar e i n t he 
af f i r mat i ve,  i s  t he consumer  per mi t t ed t o keep t he 
pur chased vehi c l e i n addi t i on t o t he r ecei pt  of  t he 
damage awar d or  must  t he vehi cl e be r et ur ned t o t he 
manuf act ur er ? 

4.  I s a damage awar d under  subsect i on ( 7)  subj ect  t o 
a r educt i on f or  r easonabl e use of  t he vehi c l e? 

Tammi  v.  Por sche Car s N.  Am. ,  I nc. ,  536 F. 3d 702,  713- 14 ( 7t h 

Ci r .  2008) .  

¶2 We answer  t he f i r st  cer t i f i ed quest i on as f ol l ows:  No.   

When a consumer  who i s l easi ng a mot or  vehi c l e br i ngs an act i on 

agai nst  t he manuf act ur er  of  t he vehi c l e pur suant  t o subsect i on 

( 7)  of  Wi s.  St at .  § 218. 0171,  and t hen exer ci ses hi s opt i on t o 

pur chase t he vehi c l e under  t he t er ms of  t he l ease,  t he consumer  

                                                 
2 Wi sconsi n' s Lemon Law i s " a r emedi al  st at ut e enact ed t o 

pr ot ect  buyer s [ and l essees]  of  new [ mot or ]  vehi c l es i f  t hey 
exper i ence cer t ai n t ypes of  pr obl ems wi t h t hei r  pur chases. "   
Gar ci a v.  Mazda Mot or  of  Am. ,  I nc. ,  2004 WI  93,  ¶1,  273 
Wi s.  2d 612,  682 N. W. 2d 365.   Vehi c l es wi t h pr obl ems cover ed 
under  t he st at ut e ar e known as " l emons. "   See i d. ,  ¶9.  



No.   2008AP1913- CQ 

 

3 
 

i s not  ent i t l ed t o damages f or  t he pr i ce of  hi s vol unt ar y 

pur chase because hi s pur chase was not  " caused"  by any vi ol at i on 

of  t he st at ut e by t he manuf act ur er .   See Wi s.  St at .  

§ 218. 0171( 7) .  

¶3 Because our  answer  t o t he f i r st  cer t i f i ed quest i on i s 

" no, "  i t  i s  unnecessar y f or  us t o r each t he second and t hi r d 

cer t i f i ed quest i ons,  as t hey depend upon a " yes"  answer  t o t he 

f i r st  quest i on.   A di scussi on of  cer t i f i ed quest i ons t wo and 

t hr ee woul d devol ve i nt o an i mper mi ssi bl e di scussi on of  a 

hypot het i cal  s i t uat i on,  because t hi s case does not  i mpl i cat e a 

consumer  who i s ent i t l ed t o r ecover  hi s vehi c l e pur chase pr i ce.   

As t he r esol ut i on of  t hose i ssues " depends on hypot het i cal  or  

f ut ur e f act s,  [ t hey ar e]  not  r i pe f or  adj udi cat i on and wi l l  not  

be addr essed by t hi s cour t . "   St at e v.  Ar mst ead,  220 

Wi s.  2d 626,  631,  583 N. W. 2d 444 ( Ct .  App.  1998) ;  see al so Ci t y  

of  Janesvi l l e v.  Count y of  Rock,  107 Wi s.  2d 187,  199,  319 

N. W. 2d 891 ( Ct .  App.  1982)  ( " Cour t s wi l l  not  r ender  mer el y 

advi sor y opi ni ons. " ) .  

¶4 We answer  t he f our t h cer t i f i ed quest i on as f ol l ows:  

The pl ai n l anguage of  t he st at ut e makes cl ear  t hat  a consumer ' s 

r ef und under  Wi s.  St at .  § 218. 0171( 2) ( b) 2. b.  or  3. a.  i s  subj ect  

t o a r easonabl e al l owance f or  use.   Because we r ead subsect i on 

( 7)  i n conj unct i on wi t h t he r est  of  t he st at ut e,  we concl ude 

t hat  t he amount  of  " pecuni ar y l oss"  under  Wi s.  St at .  

§ 218. 0171( 7)  must  i ncor por at e a r easonabl e al l owance f or  use 

bef or e t he pecuni ar y l oss i s doubl ed.    
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I .  FACTS AND PROCEDURAL HI STORY3 

¶5 On May 30,  2003,  Br uce A.  Tammi  ( Tammi )  ent er ed i nt o a 

36- mont h l ease wi t h Zi mbr i ck I nc.  Hyundai  & Eur opean of  Madi son 

( Zi mbr i ck)  f or  a 2003 Por sche 911 Tur bo Coupe. 4  Tammi  was an 

avi d car  ent husi ast  and member  of  t he Por sche Cl ub of  Amer i ca.   

He " l eased t he vehi c l e f or  use i n compet i t i ve car  c l ub event s as  

wel l  as f or  hi s wor k commut e"  t o hi s l aw f i r m i n Mi l waukee.   

Tammi ,  536 F. 3d at  704.    

¶6 Tammi ' s payment  obl i gat i ons under  t he 36- mont h l ease 

amount ed t o $69, 327. 10.   Thi s t ot al  i ncl uded an i ni t i al  payment  

of  $1, 999. 85,  35 mont hl y payment s of  $1, 912. 35 ( $66, 932. 25) ,  and 

a t er mi nat i on f ee of  $395. 00.  

¶7 Tammi  had si gni f i cant  exper i ence pur chasi ng expensi ve 

car s,  and he f r equent l y pur chased vehi c l es v i a l ease cont r act s  

cont ai ni ng opt i ons t o pur chase.   I n t hi s case,  he negot i at ed a 

sophi st i cat ed l ease under  whi ch he coul d pur chase t he Por sche at  

t he end of  t he l ease or  at  any t i me dur i ng t he l ease.   The 

negot i at ed pur chase pr i ce at  t he end of  t he l ease was 

$64, 344. 10,  pl us t axes and f ees.   I f  Tammi  deci ded t o exer ci se 

hi s opt i on t o pur chase pr i or  t o t he expi r at i on of  36 mont hs,  t he 

                                                 
3 The f act s and pr ocedur al  hi st or y ar e based upon t he 

Sevent h Ci r cui t ' s  deci s i on i n Tammi  v.  Por sche Car s Nor t h 
Amer i ca,  I nc. ,  536 F. 3d 702 ( 7t h Ci r .  2008) ;  t he r el evant  or der  
of  t he Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  
Wi sconsi n,  Char l es N.  Cl ever t ,  Jr . ,  Judge,  Tammi  v.  Por sche Car s 
Nor t h Amer i ca,  I nc. ,  No.  04- C- 1059,  2007 WL 777522 ( E. D.  Wi s.  
Mar .  13,  2007) ;  and t he br i ef s and appendi ces of  t he par t i es.  

4 Zi mbr i ck pr ompt l y assi gned i t s i nt er est  i n Tammi ' s l ease 
t o U. S.  Bank ( her ei naf t er  " t he l essor " ) .  
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$64, 344. 10 pur chase pr i ce woul d be i ncr eased pr o r at a based upon 

t he pr evi ousl y negot i at ed r esi dual  val ue of  t he vehi c l e,  namel y 

$63, 994. 10.   

¶8 Appr oxi mat el y ei ght  mont hs af t er  Tammi  t ook possessi on 

of  t he Por sche,  he began t o encount er  mechani cal  pr obl ems wi t h 

t he vehi c l e.   See i d.   Tammi ' s Por sche was equi pped wi t h a r ear  

spoi l er  t hat  was " desi gned t o depl oy aut omat i cal l y when t he 

vehi c l e exceeded 75 m. p. h. "   I d.   When t he vehi c l e t r avel ed 

bel ow 40 m. p. h. ,  t he spoi l er  was desi gned t o r et r act .   See i d.   

Tammi ' s pr obl em was t hat ,  when t he spoi l er  depl oyed,  i t  of t en 

f ai l ed t o r et r act .   I d.  at  704- 05.   Thi s occur r ed about  one-

t hi r d of  t he t i me t hat  Tammi  dr ove t he vehi c l e.   See i d.  at  704,  

707.   Mor eover ,  when t he spoi l er  f ai l ed t o r et r act ,  " i t  pr ompt ed 

an audi bl e chi me t o r i ng i nt er mi t t ent l y,  a r ed war ni ng l i ght  t o 

i l l umi nat e,  and a r ed war ni ng message i mage t o di spl ay i n t he 

cent er  i nst r ument  c l ust er . "   I d.  at  704.   These war ni ng si gnal s 

wer e annoyi ng,  di st r act i ng,  and f r equent l y f or ced Tammi  t o pul l  

over  or  l eave t he hi ghway t o t ur n of f  hi s vehi c l e i n an ef f or t  

t o r eset  t he spoi l er  and def ect i ve al ar ms.   See i d.  at  704- 05.   

I n addi t i on,  t he vehi c l e' s r adi o woul d somet i mes bl ar e l oudl y 

upon st ar t - up bef or e event ual l y r et ur ni ng t o nor mal  vol ume af t er  

a f ew mi nut es.   See i d.    

¶9 Bet ween Mar ch and August  2004,  Tammi  t ook hi s vehi c l e 

t o a cer t i f i ed Por sche ser vi ce pr ovi der  f or  r epai r s at  l east  

ei ght  t i mes. 5  See i d.  at  705.   He al ways br ought  t he vehi c l e t o 
                                                 

5 Tammi  f i r st  t ook hi s Por sche f or  r epai r s on Mar ch 2,  2004,  
by whi ch t i me he had put  about  6, 500 mi l es on t he car .  
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cer t i f i ed Por sche ser vi ce pr ovi der s so t hat  he woul d not  v i ol at e 

any pr ovi s i ons of  hi s l ease.   I d. ;  see al so Wi s.  St at .  

§ 218. 0171( 2) ( a) .   These many at t empt s t o cor r ect  t he pr obl ems 

wer e not  successf ul .   Tammi ,  536 F. 3d at  705.  

¶10 On Sept ember  7,  2004,  Tammi  submi t t ed t he r equi s i t e 

not i ce under  Wi sconsi n' s Lemon Law t o Por sche.   Tammi  submi t t ed 

hi s not i ce usi ng a Lemon Law not i ce f or m pr ovi ded by t he 

Wi sconsi n Depar t ment  of  Tr anspor t at i on.   I n hi s not i ce,  Tammi  

i nf or med Por sche t hat  t he " vehi c l e had been made avai l abl e f or  

r epai r  at  l east  [ f our ]  t i mes f or  t he same def ect  dur i ng i t s 

f i r st  year  of  war r ant y,  and [ he]  demanded a r ef und cal cul at ed i n 

accor dance wi t h t he Lemon Law,  pl us col l at er al  cost s. "   I d.  

( i nt er nal  quot at i ons omi t t ed) .   Tammi  al so of f er ed t o r et ur n t he 

vehi c l e.   I n a l et t er  dat ed Oct ober  6,  2004,  Por sche r ej ect ed 

Tammi ' s Lemon Law cl ai m,  st at i ng " i t s under st andi ng t hat  [ t he]  

vehi c l e had been r epai r ed. "   I d.    

¶11 On Oct ober  14,  2004,  f ol l owi ng Por sche' s deni al  of  hi s 

c l ai m,  Tammi  f i l ed a Lemon Law compl ai nt  i n Waukesha Count y 

Ci r cui t  Cour t ,  seeki ng doubl e damages f or  hi s l ease payment s i n 

accor dance wi t h Wi s.  St at .  § 218. 0171( 7) .   See i d.   Ci t i ng 

di ver si t y j ur i sdi ct i on,  Por sche r emoved t he case t o t he Uni t ed 

St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  Wi sconsi n.   

See i d.   A mont h or  so l at er ,  on December  6,  2004,  Tammi  f i l ed a 

mot i on f or  summar y j udgment .   The di st r i ct  cour t  deni ed Tammi ' s 

mot i on,  f i ndi ng t hat  t her e wer e i ssues of  mat er i al  f act  t hat  

r emai ned unr esol ved:  speci f i cal l y,  whet her  t he vehi c l e had a 
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subst ant i al  i mpai r ment  t hat  woul d const i t ut e a nonconf or mi t y 

under  Wi s.  St at .  § 218. 0171( 1) ( f ) .  

¶12 Tammi  f i l ed Feder al  Rul e 266 di sc l osur es on Januar y 14,  

2005,  al l egi ng damages f or  t he amount  of  hi s l ease,  hi s t i r e 

r ack and f l oor  mat  pur chases,  and hi s i nsur ance expendi t ur es.   

Hi s i ni t i al  damages di scl osur e di d not  i ncl ude t he pur chase 

pr i ce of  t he vehi c l e.   Fol l owi ng Tammi ' s di scl osur es,  t he 

di st r i ct  cour t  or der ed t hat  di scover y be compl et ed by Sept ember  

1,  2005.  

¶13 I n December  2005,  whi l e t he case was pendi ng,  Tammi  

exer ci sed hi s opt i on t o pur chase t he Por sche vehi c l e f or  

$75, 621. 88.   Tammi ,  536 F. 3d at  705.   Because Tammi ' s pur chase 

occur r ed af t er  hi s i ni t i al  l ease payment  of  $1, 999. 85,  pl us 29 

subsequent  mont hl y l ease payment s of  $1, 912. 35,  hi s payment s 

under  t he l ease t ot al ed $57, 458. 00. 7  Despi t e hi s ongoi ng cl ai m 

t hat  t he vehi c l e was a l emon,  Tammi  t est i f i ed t hat  he had f i xed 

t he spoi l er  mal f unct i on on hi s own,  see i d.  at  705 n. 1,  and 

deci ded t o pur chase t he vehi c l e because he f el t  i t  was wor t h 

mor e t han t he l ease buyout  amount .  

                                                 
6 Feder al  Rul e of  Ci v i l  Pr ocedur e 26 r equi r es each par t y t o 

f i l e cer t ai n pr et r i al  di scl osur es,  i ncl udi ng " a comput at i on of  
each cat egor y of  damages cl ai med by t he di scl osi ng par t y. "   Fed.  
R.  Ci v.  P.  26( a) ( 1) ( A) ( i i i ) .  

7 The par t i es di f f er  s l i ght l y as t o t he t ot al  l ease payment s 
made bet ween May 30,  2003,  and November  30,  2005.   Thi s i s,  of  
cour se,  a quest i on of  f act .  The di st r i ct  cour t  cal cul at ed 
Tammi ' s l ease payment s t o be $57, 458. 00.   Tammi ,  2007 WL 777522,  
* 3.   We accept  t hi s f i ndi ng of  f act .   Any di scr epancy as t o t he 
act ual  amount  of  payment s made does not  af f ect  t hi s cour t ' s  
di scussi on of  t he cer t i f i ed quest i ons.  
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¶14 On Apr i l  12,  2006,  t he di st r i ct  cour t  hel d a 

schedul i ng conf er ence dur i ng whi ch i t  r ef er r ed t he case t o 

medi at i on and set  a f i nal  pr et r i al  conf er ence f or  August  3,  

2006.   Tammi  subsequent l y r evi sed hi s Rul e 26 di scl osur es t o 

i ncl ude a c l ai m of  damages f or  t he pur chase pr i ce of  t he 

vehi c l e.   I n r esponse,  Por sche f i l ed sever al  mot i ons i n l i mi ne 

aski ng t he cour t  t o l i mi t  Tammi ' s damages t o hi s l ease payment s.   

The di st r i ct  cour t  deni ed t hese mot i ons.  

¶15 Ul t i mat el y,  Tammi  sought  t he f ol l owi ng i n damages:   

[ R] ecover y of  hi s l ease payment s ( $57, 458. 00) ,  t he 
amount  he pai d f or  t he pur chase of  t he car  under  t he 
[ buyout ]  opt i on of  t he l ease ( $75, 621. 88) ,  i nsur ance 
( $2, 457. 85) ,  wi nt er  t i r es ( $2, 044. 11)  and f l oor  mat s 
and an aut o manual  ( $788. 71) ,  f or  a t ot al  of  
$138, 370. 55.   [ He al so want ed]  t o r et ai n owner shi p of  
t he car .  

I d.  at  705- 06.   Por sche count er ed t hat  Tammi ' s l ease payment s 

wer e " pr oper  subj ect s of  damage,  but  t hat  t he ot her  i t ems wer e 

not  r el at ed t o t he vehi c l e r epai r s. "   I d.  at  706.   The di st r i ct  

cour t  al l owed Tammi  t o seek al l  hi s enumer at ed damages,  

r eser vi ng t he r i ght  t o r econsi der  t he damage awar d af t er  t he 

j ur y ' s ver di ct .   I d.    

¶16 On August  24,  2006,  t he j ur y det er mi ned t hat  Tammi  had 

suf f er ed a " nonconf or mi t y cover ed by t he manuf act ur er ' s expr ess 

war r ant y whi ch subst ant i al l y  i mpai r ed t he use,  val ue or  saf et y  

of  hi s vehi c l e. "   I d.  ( i nt er nal  quot es omi t t ed) .   I t  det er mi ned 

t hat  Tammi  had compl i ed wi t h t he r equi r ement s of  t he Lemon Law 

and awar ded hi m " $26, 600 f or  pecuni ar y l oss r esul t i ng f r om t he 

nonconf or mi t y. "   I d.    
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¶17 Fol l owi ng t he ver di ct ,  Tammi  r enewed hi s pr e- t r i al  

posi t i on t hat  t he cour t  shoul d have gi ven a speci f i c  Lemon Law 

damages i nst r uct i on,  not  a gener al  damages i nst r uct i on,  and he 

asked t hat  t he damage awar d be changed as a mat t er  of  l aw.   

Af t er  hear i ng ar gument  and t ak i ng t he i ssue of  damages under  

advi sement ,  t he di st r i ct  cour t  r evi sed t he j ur y awar d,  

concl udi ng as a mat t er  of  l aw t hat  Tammi  was ent i t l ed t o 

r ei mbur sement  f or  hi s l ease payment s ( $57, 458. 00)  and t he 

pur chase pr i ce he pai d f or  t he vehi c l e ( $75, 621. 88) .   See i d.   

Pur suant  t o t he Wi sconsi n Lemon Law,  t he cour t  doubl ed t he 

" pecuni ar y l oss"  f or  a t ot al  awar d of  $266, 159. 76,  pl us cost s. 8  

See i d.   The di st r i ct  cour t  al so al l owed Tammi  t o keep t he 

Por sche.   I d.  

¶18 I n hol di ng t hat  Tammi  was ent i t l ed t o t he r et ur n of  

hi s l ease payment s,  t he di st r i ct  cour t  st at ed t hat ,  because 

Tammi  was obl i gat ed t o make t hose payment s under  t he l ease,  

t hose payment s shoul d be r ef unded.   See Tammi  v.  Por sche Car s N.  

Am. ,  No.  04- C- 1059,  2007 WL 777522,  * 4 ( E. D.  Wi s.  Mar .  13,  

2007) .   The cour t  r ecogni zed t hat ,  " at  t he ver y l east ,  t he 

consumer  suf f er s pecuni ar y l oss i n t he amount  of  t he r ef und he 

                                                 
8 I n addi t i on t o pur sui ng any ot her  r emedy,  a consumer  
may br i ng an act i on t o r ecover  f or  any damages caused 
by a v i ol at i on of  t hi s sect i on.   The cour t  shal l  awar d 
a consumer  who pr evai l s i n such an act i on t wi ce t he 
amount  of  any pecuni ar y l oss,  t oget her  wi t h cost s,  
di sbur sement s and r easonabl e at t or ney f ees,  and any 
equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e.  

Wi s.  St at .  § 218. 0171( 7) .  
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or  she shoul d have r ecei ved [ under  Wi s.  St at .  

§ 218. 0171( 2) ( b) 3. a. ] . "   I d.  ( i nt er nal  quot at i ons omi t t ed) .   

Because Tammi ' s t ot al  l ease obl i gat i ons——t he payment s he had 

al r eady made as wel l  as t hose t hat  he woul d have made had he not  

exer ci sed hi s pur chase opt i on——t ot al ed $69, 327. 10,  t he di st r i ct  

cour t  det er mi ned t hat  r ei mbur sement  of  t hi s amount  was 

consi st ent  wi t h t he pur poses of  t he Lemon Law.   See i d.   The 

cour t  decl ar ed t hat  awar di ng Tammi  anyt hi ng l ess t han hi s t ot al  

l ease obl i gat i on " f l i es i n t he f ace of  t wo pur poses of  t he 

[ L] emon [ L] aw:   put t i ng t he consumer  back i n t he posi t i on he was 

i n when t he car  was l eased and doi ng so i n a t i mel y manner . "   

I d.    

¶19 As t o t he r et ur n of  Tammi ' s pur chase pr i ce,  t he 

di st r i ct  cour t  r el i ed on t hi s cour t ' s  opi ni on i n Hughes v.  

Chr ysl er  Mot or s Cor p. ,  197 Wi s.  2d 973,  542 N. W. 2d 148 ( 1996) .   

The cour t  f ocused on Hughes' s  hol di ng t hat  a pur chaser  i s 

ent i t l ed t o t he r et ur n of  hi s ent i r e pur chase pr i ce,  not  j ust  

r ei mbur sement  f or  act ual  expendi t ur es made.   See Tammi ,  2007 WL 

777522,  * 5 ( c i t i ng Hughes,  197 Wi s.  2d at  977,  979,  983) . 9  

Addi t i onal l y,  t he di st r i ct  cour t  r easoned t hat  r et ur n of  Tammi ' s  

pur chase pr i ce compor t s wi t h t he l egi s l at ur e' s deci s i on t o 

i ncl ude l eased vehi c l es wi t hi n t he cover age of  Wi sconsi n' s Lemon 

Law.   See i d.  at  * * 6,  10.   Fi nal l y,  t he cour t  st at ed t hat  a 

f ai l ur e t o r ei mbur se Tammi ' s pur chase pr i ce woul d not  put  Tammi  

                                                 
9 See al so Tammi ,  2007 WL 777522,  * 9.  
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i n t he posi t i on he was i n when he pur chased t he vehi c l e.   See 

i d.  at  * * 7- 8.    

¶20 The di st r i ct  cour t  decl i ned t o i ncl ude Tammi ' s cost s 

f or  wi nt er  t i r es,  a t i r e r ack,  or  i nsur ance i n t he r evi sed 

damages awar d because t hese i t ems wer e not  " pur chased at  or  near  

t he t i me of  del i ver y of  t he car . "   I d.  at  * 9.   I nst ead,  i t  r ul ed 

t hat  r ei mbur sabl e pecuni ar y l osses f or  accessor i es may i ncl ude 

onl y " ' t he amount  pai d by t he consumer  at  t he poi nt  of  

sal e .  .  .  [ such as]  anyt hi ng pai d f or  by t he consumer  t hat  day,  

i ncl udi ng non[ - ] manuf act ur er  opt i ons pai d f or  at  t he t i me of  t he 

sal e whet her  i nst al l ed pr i or  t o sal e or  af t er . ' "   I d.  at  * 9 

( quot i ng Ki ss v.  Gen.  Mot or s Cor p. ,  2001 WI  App 122,  ¶16 n. 5,  

246 Wi s.  2d 364,  630 N. W. 2d 742) .  

¶21 Fi nal l y,  t he di st r i ct  cour t  r ul ed t hat  Tammi  coul d 

keep t he Por sche and r ef used t o r educe t he damage awar d based on 

Tammi ' s r easonabl e use of  t he vehi c l e pr i or  t o hi s Lemon Law 

compl ai nt .   The cour t  st at ed t hat  Tammi  woul d not  r ecei ve " t wi ce 

t he amount  of  any pecuni ar y l oss, "  as r equi r ed under  Wi s.  St at .  

§ 218. 0171( 7) ,  " [ i ] f  t he cour t  r equi r es t hat  [ he]  r et ur n t he 

car . "   I d.  at  * 10.   I n shor t ,  t he di st r i ct  cour t  r easoned t hat  

t he r et ur n of  t he car  or  a r educt i on of  t he damage awar d f or  

r easonabl e use woul d cause Tammi  t o r ecei ve l ess t han doubl e 

damages,  a r emedy mandat ed by Wi s.  St at .  § 218. 0171( 7) .   See i d.   

The cour t  det er mi ned t hat ,  because Wi s.  St at .  § 218. 0171( 7)  di d 

not  cont ai n a pr ovi s i on f or  r educi ng t he damages awar d based on 

t he consumer ' s r easonabl e use of  t he vehi c l e,  Tammi ' s r ecover y 
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shoul d not  be r educed based on phant om pr ovi s i ons.   See i d.  at  

* 11.    

¶22 Fol l owi ng t he di st r i ct  cour t ' s  modi f i cat i on of  t he 

damages awar d,  Por sche appeal ed t o t he Uni t ed St at es Cour t  of  

Appeal s f or  t he Sevent h Ci r cui t . 10  Tammi ,  536 F. 3d at  706- 07.   

Por sche pr esent ed t hr ee ar gument s:   ( 1)  " t her e was i nsuf f i c i ent  

evi dence f or  t he j ur y t o concl ude t hat  t he vehi c l e had a 

nonconf or mi t y"  t hat  v i ol at ed t he Lemon Law;  ( 2)  t he j ur y ' s 

ver di ct  was agai nst  t he " over whel mi ng wei ght  of  t he evi dence"  

r egar di ng any subst ant i al  i mpai r ment  of  t he vehi c l e' s use,  

val ue,  or  saf et y;  and ( 3)  t he di st r i ct  cour t  er r ed i n 

cal cul at i ng Tammi ' s damage awar d.   See i d.    

¶23 On August  4,  2008,  t he Sevent h Ci r cui t  concl uded t hat  

" t her e was suf f i c i ent  evi dence pr esent ed t hat  t he vehi c l e Tammi  

l eased suf f er ed a nonconf or mi t y t hat  subst ant i al l y  i mpai r ed i t s  

use, "  t her eby r ej ect i ng Por sche' s ar gument  t hat  t he j ur y ' s 

ver di ct  was agai nst  t he c l ear  wei ght  of  t he evi dence.   I d.  at  

707.   I n assessi ng t he di st r i ct  cour t ' s  measur e of  damages,  t he 

Sevent h Ci r cui t  deci ded t o cer t i f y f our  quest i ons t o t hi s cour t  

because t he answer s t o t hose quest i ons ar e mat t er s of  f i r st  

i mpr essi on i n Wi sconsi n t hat  coul d have si gni f i cant  i mpact  on 

Wi sconsi n consumer s.   See i d.  at  713- 14.  

¶24 Thi s cour t  accept ed cer t i f i cat i on on Sept ember  11,  

2008.  

                                                 
10 The appeal  was hear d by Judge Joel  M.  Fl aum,  Judge 

Kennet h F.  Ri ppl e,  and Judge Dani el  A.  Mani on,  who aut hor ed t he 
cour t ' s  opi ni on.   Tammi ,  536 F. 3d at  704.    
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I I .  STANDARD OF REVI EW 

¶25 The i ssues i n t hi s case r equi r e us t o det er mi ne 

damages under  Wi sconsi n' s Lemon Law.   To do t hi s,  we must  

i nt er pr et  t he l anguage cont ai ned i n Wi s.  St at .  § 218. 0171.   

St at ut or y i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we 

r evi ew de novo.   See Hughes,  197 Wi s.  2d at  978- 79 ( i nt er pr et i ng 

and appl y i ng Wi sconsi n' s Lemon Law de novo) .    

I I I .  DI SCUSSI ON 

¶26 To answer  t he quest i ons cer t i f i ed by t he Sevent h 

Ci r cui t ,  we must  i nt er pr et  Wi sconsi n' s Lemon Law st at ut e.   The 

obj ect  of  st at ut or y i nt er pr et at i on i s t o det er mi ne st at ut or y 

meani ng.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Thi s r equi r es 

us t o f ocus pr i mar i l y on t he l anguage of  t he st at ut e:  

We assume t hat  t he l egi s l at ur e' s i nt ent  i s expr essed 
i n t he st at ut or y l anguage.   Ext r i nsi c evi dence of  
l egi s l at i ve i nt ent  may become r el evant  t o st at ut or y 
i nt er pr et at i on i n some ci r cumst ances,  but  i s not  t he 
pr i mar y f ocus of  i nqui r y.   I t  i s  t he enact ed l aw,  not  
t he unenact ed i nt ent ,  t hat  i s  bi ndi ng on t he publ i c.   
Ther ef or e,  t he pur pose of  st at ut or y i nt er pr et at i on i s 
t o det er mi ne what  t he st at ut e means so t hat  i t  may be 
gi ven i t s f ul l ,  pr oper ,  and i nt ended ef f ect .  

I d.  

¶27 Ther ef or e,  we st ar t  wi t h t he l anguage of  t he st at ut e.   

I d. ,  ¶¶44- 45;  see al so Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  ¶37,  

299 Wi s.  2d 1,  727 N. W. 2d 311.   When exami ni ng t he st at ut or y 

l anguage,  " i f  t he pl ai n meani ng i s c l ear ,  a cour t  need not  l ook 

t o t he r ul es of  st at ut or y const r uct i on or  t o ext r i nsi c sour ces 

of  i nt er pr et at i on. "   Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶37;  see 
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al so Kal al ,  271 Wi s.  2d 633,  ¶44.   Mor eover ,  " [ a]  st at ut e i s not  

ambi guous mer el y because t he par t i es di sagr ee as t o i t s 

meani ng. "   Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶38.  

A.  Over vi ew of  Wi sconsi n' s Lemon Law 

¶28 The Wi sconsi n Lemon Law i s one of  Wi sconsi n' s 

pr eemi nent  consumer  pr ot ect i on s t at ut es.   I t  was f i r st  adopt ed 

i n 1983,  1983 Wi s.  Act  48,  § 1,  and has been r evi sed and 

ext ended sever al  t i mes i n t he i nt er veni ng year s. 11  The st at ut e 

i s desi gned t o assi st  consumer s who have pur chased or  l eased a 

new mot or  vehi c l e t hat  does not  f unct i on pr oper l y.   St at e Far m 

Mut .  Aut o I ns.  Co.  v.  For d Mot or  Co. ,  225 Wi s.  2d 305,  345- 46,  

592 N. W. 2d 201 ( 1999) .   I n a di sput e,  t he st at ut e r educes t he 

di spar i t y bet ween a mot or  vehi c l e manuf act ur er  and a consumer  by 

equal i z i ng t he bar gai ni ng power  of  t he consumer .   I t  cr eat es 

st andar ds of  conduct  f or  manuf act ur er s of  new mot or  vehi c l es and 

t hei r  agent s as wel l  as pot ent  consequences f or  v i ol at i ons of  

t hose st andar ds.    

¶29 Subsect i on ( 1)  of  Wi s.  St at .  § 218. 0171 embodi es a 

l i s t  of  def i ni t i ons f or  t he sect i on,  i ncl udi ng " consumer , "  

§ 218. 0171( 1) ( b) ;  " mot or  vehi c l e, "  § 218. 0171( 1) ( d) ;  

" nonconf or mi t y, "  § 218. 0171( 1) ( f ) ;  and " r easonabl e at t empt  t o 

r epai r , "  § 218. 0171( 1) ( h) .   The t er m " consumer "  i ncl udes t he 

" pur chaser  of  a new mot or  vehi c l e,  i f  t he mot or  vehi c l e was 

pur chased f r om a mot or  vehi c l e deal er  f or  pur poses ot her  t han 

                                                 
11 See 1985 Wi s.  Act  205;  1987 Wi s.  Act s 105,  169,  323,  403;  

1989 Wi s.  Act  31;  1999 Wi s.  Act  31;  2001 Wi s.  Act  45.  
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r esal e, "  § 218. 0171( 1) ( b) 1. ,  and al so " [ a]  per son who l eases a 

mot or  vehi c l e f r om a mot or  vehi c l e l essor  under  a wr i t t en 

l ease, "  § 218. 0171( 1) ( b) 4. 12 

¶30 Subsect i on ( 2)  i mposes obl i gat i ons upon mot or  vehi c l e 

manuf act ur er s and t hei r  agent s.   The f i r st  obl i gat i on i s t he 

obl i gat i on of  r epai r  l ocat ed i n par agr aph ( a) :  

 ( a)  I f  a new mot or  vehi c l e does not  conf or m t o 
an appl i cabl e expr ess war r ant y and t he consumer  [ 1]  
r epor t s t he nonconf or mi t y t o t he manuf act ur er ,  t he 
mot or  vehi c l e l essor  or  any of  t he manuf act ur er ' s 
aut hor i zed mot or  vehi c l e deal er s and [ 2]  makes t he 
mot or  vehi c l e avai l abl e f or  r epai r  [ 3]  bef or e t he 
expi r at i on of  t he war r ant y or  one year  af t er  f i r st  
del i ver y of  t he mot or  vehi c l e t o a consumer ,  whi chever  
i s sooner ,  t he nonconf or mi t y shal l  be r epai r ed.  

Wi s.  St at .  § 218. 0171( 2) ( a)  ( emphasi s added) .  

 ¶31 Under  subsect i on ( 2) ( a) ,  t he manuf act ur er  or  t he 

manuf act ur er ' s agent  has an obl i gat i on t o r epai r  a 

" nonconf or mi t y, "  whi ch i s def i ned as a " condi t i on or  def ect  

whi ch subst ant i al l y  i mpai r s t he use,  val ue or  saf et y of  a mot or  

vehi c l e. "   Wi s.  St at .  § 218. 0171( 1) ( f ) .  

                                                 
12 The f ol l owi ng per sons ar e al so i dent i f i ed as consumer s 

under  Wi s.  St at .  § 218. 0171( 1) ( b) :  

2.   A per son t o whom t he mot or  vehi c l e i s 
t r ansf er r ed f or  pur poses ot her  t han r esal e,  i f  t he 
t r ansf er  occur s bef or e t he expi r at i on of  an expr ess 
war r ant y appl i cabl e t o t he mot or  vehi c l e.  

3.   A per son who may enf or ce t he war r ant y.  

The Lemon Law gr oups t hese consumer s wi t h consumer s who pur chase 
new mot or  vehi c l es under  Wi s.  St at .  § 218. 0171( 1) ( b) 1.   See,  
e. g. ,  Wi s.  St at .  § 218. 0171( 2) ( b) 2. ,  ( c) ,  and ( f ) .   
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 ¶32 " Recover y under  t he st at ut e i s pr ovi ded i n bot h 

subsect i on ( 2) ( a)  and ( 2) ( b) . "   Kl et z i en v.  For d Mot or  Co. ,  668 

F.  Supp.  1225,  1228 ( E. D.  Wi s.  1987) .   Subsect i on ( 2) ( a)  was 

di scussed by t he cour t  of  appeal s i n Vul t aggi o v.  Gener al  Mot or s 

Cor p. ,  145 Wi s.  2d 874,  890- 91,  429 N. W. 2d 93 ( Ct .  App.  1988) . 13  

The cour t  concl uded t hat  subsect i on ( 2) ( a)  cr eat es an obl i gat i on 

of  r epai r  and t hat  a consumer  may br i ng sui t  f or  v i ol at i on of  

t hat  obl i gat i on under  Wi s.  St at .  § 218. 0171( 7) .   I d.   The cour t  

st at ed i t s deci s i on as f ol l ows:  

 Subsect i on ( 2) ( a)  pr ot ect s t he consumer  f r om 
t hose i nst ances i n whi ch t he consumer  i s unabl e t o 
est abl i sh t he " r easonabl e at t empt  t o r epai r "  necessar y 
under  sec.  [ 218. 0171( 2) ( b) ] ,  but  can show t hat  t he 
deal er  has not ,  cannot ,  or  wi l l  not  r epai r  a 
nonconf or mi t y br ought  t o i t s at t ent i on dur i ng t he 
war r ant y per i od.   I n accor d wi t h t he r emedi al  pur pose 
of  sec.  [ 218. 0171] ,  t hat  consumer  shoul d st i l l  be 
af f or ded r el i ef .  

I d.  at  891 ( emphasi s added) .   Thus,  a " manuf act ur er  who f ai l s t o 

r epai r  a nonconf or mi t y r epor t ed t o i t  pur suant  t o 

[ 218. 0171( 2) ( a) ]  has v i ol at ed i t s [ obl i gat i on] , "  i d.  at  890,  and 

t he consumer  may br i ng sui t  under  § 218. 0171( 7)  f or  t he 

v i ol at i on of  t hat  obl i gat i on,  even t hough t he consumer  i s not  

abl e t o t ake advant age of  " t he r emedi es of  r ef und or  

r epl acement "  under  Wi s.  St at .  § 218. 0171( 2) ( b) .   I d.  at  891.  

 ¶33 I f  t he r emedi es of  r ef und or  r epl acement  ar e not  

avai l abl e f or  a v i ol at i on of  subsect i on ( 2) ( a)  al one,  t he 

consumer  may r ecover  " any damages caused by a v i ol at i on"  of  

                                                 
13 See al so Dussaul t  v.  Chr ysl er  Cor p. ,  229 Wi s.  2d 296,  

306- 08,  600 N. W. 2d 6 ( Ct .  App.  1999) .  
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subsect i on ( 2) ( a)  and col l ect  t wi ce t he amount  of  t hat  

" pecuni ar y l oss,  t oget her  wi t h cost s,  di sbur sement s and 

r easonabl e at t or ney f ees,  and any equi t abl e r el i ef  t he cour t  

det er mi nes appr opr i at e. "   Wi s.  St at .  § 218. 0171( 7) . 14 

¶34 The poi nt  of  t hi s di scussi on i s t hat  t he Wi sconsi n 

Lemon Law has been i nt er pr et ed f or  mor e t han 20 year s as 

pr ovi di ng r ecover y f or  a v i ol at i on of  subsect i on ( 2) ( a) .   I f  

t hi s i nt er pr et at i on i s cor r ect ,  i t  suggest s t hat  when damages 

" caused by a v i ol at i on of  t hi s  sect i on"  ar e det er mi ned under  

subsect i on ( 7) ,  t hey shoul d be l i nked t o a speci f i c  v i ol at i on of  

t he st at ut e and var y based on t he f act s of  each case.  

 ¶35 Subsect i ons ( 2) ( b)  and ( c)  i mpose addi t i onal  

obl i gat i ons on manuf act ur er s and t hei r  agent s:  

 ( b)  1.   I f  af t er  a r easonabl e at t empt  t o r epai r  
t he nonconf or mi t y i s not  r epai r ed,  t he manuf act ur er  
shal l  car r y out  t he r equi r ement  under  subd.  2.  or  3. ,  
whi chever  i s appr opr i at e.  

                                                 
14 I n i t s ami cus cur i ae br i ef  i n Vul t aggi o v.  Gener al  Mot or s 

Cor p. ,  145 Wi s.  2d 874,  429 N. W. 2d 93 ( Ct .  App.  1988) ,  t he 
Wi sconsi n Depar t ment  of  Just i ce c i t ed a Mi nnesot a Law Revi ew 
Not e on a Mi nnesot a st at ut or y pr ovi s i on s i mi l ar  t o Wi s.  St at .  
§ 218. 0171( 2) ( a) .   See Jul i e A.  Ver ger ont ,  Not e,  A Sour  Not e:  A 
Look at  t he Mi nnesot a Lemon Law,  68 Mi nn.  L.  Rev.  846 ( 1984) .   
The wr i t er  of  t he Not e suggest ed t hat  a v i ol at i on of  t he 
obl i gat i on t o r epai r  woul d r esul t  i n a r ecover y " ver y s i mi l ar  t o 
r ecover y of  damages f or  br each of  expr ess war r ant y under  t he 
UCC. "   I d.  at  862.   The Depar t ment  obser ved t hat  such a r ecover y 
woul d be doubl ed i n Wi sconsi n and r easonabl e at t or ney f ees woul d 
be pr ovi ded under  § 218. 0171( 7) .   Nonet hel ess,  t he Depar t ment  
pr edi ct ed t hat  § 218. 0171( 2) ( a)  was not  l i kel y t o be ut i l i zed 
ver y of t en because i t  i s  so much l ess at t r act i ve t han t he 
r emedi es under  ( 2) ( b) .   Nor mal l y,  a consumer  wi l l  t r y t o qual i f y 
under  subsect i on ( 2) ( b) .  
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 2.   At  t he di r ect i on of  a consumer  descr i bed 
under  sub.  ( 1) ( b) 1. ,  2.  or  3. ,  do one of  t he 
f ol l owi ng:  

 a.  Accept  r et ur n of  t he mot or  vehi c l e and 
r epl ace t he mot or  vehi c l e wi t h a compar abl e new mot or  
vehi c l e and r ef und any col l at er al  cost s.  

 b.  Accept  r et ur n of  t he mot or  vehi c l e and 
r ef und t o t he consumer  and t o any hol der  of  a 
per f ect ed secur i t y i nt er est  i n t he consumer ' s mot or  
vehi c l e,  as t hei r  i nt er est  may appear ,  t he f ul l  
pur chase pr i ce pl us any sal es t ax,  f i nance char ge,  
amount  pai d by t he consumer  at  t he poi nt  of  sal e and 
col l at er al  cost s,  l ess a r easonabl e al l owance f or  use.    

Wi s.  St at .  § 218. 0171( 2) ( b)  ( emphasi s added) .   Subdi v i s i on b.  

t hen cont i nues on,  cr eat i ng a cei l i ng on t he amount  t hat  may be 

deduct ed as " a r easonabl e al l owance f or  use"  f r om a r ef und of  

t he f ul l  pur chase pr i ce. 15  Reasonabl e al l owance f or  use i s not  a 

f act or  under  subdi v i s i on a.   See Wi s.  St at .  § 218. 0171( 2) ( b) 2. a.  

 ¶36 Pl ai nl y,  subsect i on ( 2) ( b) 2.  appl i es t o pur chaser s and 

ot her s who acqui r e t i t l e t o a new mot or  vehi c l e.   See Wi s.  St at .  

§ 218. 0171( 1) ( b) 1. - 3.   Payment  obl i gat i ons ar e cr eat ed when 

t i t l e t o a mot or  vehi c l e i s t r ansf er r ed t o a pur chaser .   A 

consumer  who i s a pur chaser  ( or  ot her  per son who acqui r es t i t l e 

i n conf or mi t y wi t h Wi s.  St at .  § 218. 0171( 1) ( b) )  and who 

                                                 
15 Under  t hi s subdi v i s i on,  a r easonabl e al l owance f or  
use may not  exceed t he amount  obt ai ned by mul t i pl y i ng 
t he f ul l  pur chase pr i ce of  t he mot or  vehi c l e by a 
f r act i on,  t he denomi nat or  of  whi ch i s 100, 000 or ,  f or  
a mot or cycl e,  20, 000,  and t he numer at or  of  whi ch i s 
t he number  of  mi l es t he mot or  vehi c l e was dr i ven 
bef or e t he consumer  f i r st  r epor t ed t he nonconf or mi t y 
t o t he mot or  vehi c l e deal er .  

Wi s.  St at .  § 218. 0171( 2) ( b) 2. b.  
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sat i sf i es ot her  st at ut or y r equi r ement s,  such as al l owi ng t he 

manuf act ur er  a " r easonabl e at t empt  t o r epai r "  t he vehi c l e,  must  

of f er  t o t r ansf er  t i t l e of  t he vehi c l e back t o t he manuf act ur er .   

See Wi s.  St at .  § 218. 0171( 2) ( c) .   Once t hese r equi r ement s have 

been met ,  t he consumer  may di r ect  t he manuf act ur er  ei t her  t o 

" r epl ace t he mot or  vehi c l e wi t h a compar abl e new mot or  vehi c l e"  

or  r ef und t he f ul l  pur chase pr i ce,  as pr ovi ded. 16  Wi s.  St at .  

§ 218. 0171( 2) ( b) 2.   The manuf act ur er  or  t he manuf act ur er ' s agent  

has 30 days t o " pr ovi de t he consumer  wi t h t he compar abl e new 

mot or  vehi c l e or  r ef und. "   Wi s.  St at .  § 218. 0171( 2) ( c) ;  see al so 

Est at e of  Ri l ey v.  For d Mot or  Co. ,  2001 WI  App 234,  ¶¶8- 9,  248 

Wi s.  2d 193,  635 N. W. 2d 635.  

¶37 A manuf act ur er ' s f ai l ur e t o compl y wi t h t he 

obl i gat i ons set  out  i n subsect i on ( 2) ( b) 2.  per mi t s t he consumer  

t o f i l e sui t  under  subsect i on ( 7) .   See Gosse v.  Navi st ar  I nt ' l  

Tr ansp.  Cor p. ,  2000 WI  App 8,  ¶12,  232 Wi s.  2d 163,  605 

N. W. 2d 896 ( r ecogni z i ng t hat  Wi s.  St at .  § 218. 015( 7)  ( 1997- 98) ,  

now Wi s.  St at .  § 218. 0171( 7) ,  " al l ows t he consumer  t o enf or ce 

t he st at ut e by br i ngi ng l egal  act i on" ) .   The consumer ' s 

" pecuni ar y l oss"  i n subsect i on ( 7)  i s t he l oss " caused by a 

v i ol at i on of  t hi s sect i on. "   Wi s.  St at .  § 218. 0171( 7) .   I f  t he 

                                                 
16 The manuf act ur er  i s expect ed t o " r ef und t o t he consumer  

and t o any hol der  of  a per f ect ed secur i t y i nt er est  i n t he 
consumer ' s mot or  vehi c l e,  as t hei r  i nt er est  may appear ,  t he f ul l  
pur chase pr i ce pl us any sal es t ax,  f i nance char ge,  amount  pai d 
by t he consumer  at  t he poi nt  of  sal e and col l at er al  cost s,  l ess 
a r easonabl e al l owance f or  use. "   Wi s.  St at .  
§ 218. 0171( 2) ( b) 2. b.  
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consumer  " pr evai l s i n such an act i on, "  t he cour t  " shal l  

awar d .  .  .  t wi ce t he amount  of  any pecuni ar y l oss,  t oget her  

wi t h cost s,  di sbur sement s and r easonabl e at t or ney f ees,  and any 

equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. "   I d.  

( emphasi s added) .  

¶38 A consumer  act i ng under  subsect i on ( 2) ( b) 2.  may 

r ecei ve a compar abl e new mot or  vehi c l e or  a r ef und of  t he f ul l  

pur chase pr i ce,  as pr ovi ded,  but  t he consumer  does not  get  

doubl e hi s pur chase pr i ce,  or  at t or ney f ees,  or  ot her  add- ons 

not  cont empl at ed by ( 2) ( b) 2. ,  as l ong as t he manuf act ur er  

compl i es t i mel y wi t h t he demand.   A manuf act ur er  t hat  f ai l s  t o 

compl y t i mel y wi t h a consumer ' s demand under  ( 2) ( b) 2.  assumes 

t he r i sk of  payi ng t wi ce t he vehi c l e' s f ul l  pur chase pr i ce and 

ot her  i t ems ment i oned i n ( 2) ( b) 2. b. ——namel y,  " any sal es t ax,  

f i nance char ge[ s] ,  amount  pai d by t he consumer  at  t he poi nt  of  

sal e and col l at er al  cost s" ——pl us t he consumer ' s r easonabl e 

at t or ney f ees,  pl us ot her  " cost s"  and " di sbur sement s"  and even 

possi bl e " equi t abl e r el i ef , "  pl us i t s own at t or ney f ees,  i f  any.   

See Wi s.  St at .  § 218. 0171( 7) ;  Hughes,  197 Wi s.  2d at  976- 77.   

Consi der i ng t hese pot ent  consequences f or  v i ol at i ng t he st at ut e,  

t he manuf act ur er  must  wei gh ver y car ef ul l y when " t o hol d ' em and 

when t o f ol d ' em. " 17 

¶39 Subsect i on ( 2) ( b) 3.  appl i es t o l essees.   See Wi s.  

St at .  § 218. 0171( 1) ( b) 4.   " I f  af t er  a r easonabl e at t empt  t o 

                                                 
17 Kenny Roger s,  The Gambl er ,  on The Gambl er  ( Uni t ed Ar t i st s 

1978) .  
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r epai r  t he nonconf or mi t y i s not  r epai r ed,  t he manuf act ur er  

shal l "  do t he f ol l owi ng:  

 3.  a.  Wi t h r espect  t o a consumer  descr i bed i n 
sub.  ( 1) ( b) 4. ,  [ namel y,  a l essee, ]  accept  r et ur n of  
t he mot or  vehi c l e,  r ef und t o t he mot or  vehi c l e l essor  
and t o any hol der  of  a per f ect ed secur i t y i nt er est  i n 
t he mot or  vehi c l e,  as t hei r  i nt er est  may appear ,  t he 
cur r ent  val ue of  t he wr i t t en l ease and r ef und t o t he 
consumer  t he amount  t he consumer  pai d under  t he 
wr i t t en l ease pl us any sal es t ax and col l at er al  cost s,  
l ess a r easonabl e al l owance f or  use.  

 b.  Under  t hi s subdi v i s i on,  t he cur r ent  val ue of  
t he wr i t t en l ease equal s t he t ot al  amount  f or  whi ch 
t hat  l ease obl i gat es t he consumer  dur i ng t he per i od of  
t he l ease r emai ni ng af t er  i t s  ear l y t er mi nat i on,  pl us 
t he mot or  vehi c l e deal er ' s ear l y t er mi nat i on cost s and 
t he val ue of  t he mot or  vehi c l e at  t he l ease expi r at i on 
dat e i f  t he l ease set s f or t h t hat  val ue,  l ess t he 
mot or  vehi c l e l essor ' s ear l y t er mi nat i on savi ngs.  

Wi s.  St at .  § 218. 0171( 2) ( b)  ( emphasi s added) .  

¶40 These pr ovi s i ons,  pr ovi di ng expl i c i t  pr ot ect i ons f or  

l essees,  wer e appr oved i n 1987.   1987 Wi s.  Act  105.   They ar e 

obvi ousl y separ at e f r om t he pr ovi s i ons pr ot ect i ng pur chaser s.  

B.  Cer t i f i ed Quest i on One 

¶41 I n i t s f i r st  cer t i f i ed quest i on,  t he Sevent h Ci r cui t  

asked t he f ol l owi ng:   

When a consumer  def i ned i n Wi sconsi n St at ut e Sect i on 
218. 0171( 1) ( b) 4[ . ]  br i ngs an act i on pur suant  t o 
subsect i on ( 7) ,  i f  t hat  consumer ,  af t er  maki ng hi s 
Lemon Law demand,  t hen exer ci ses an opt i on t o pur chase 
and buys t he vehi c l e as pr ovi ded i n t he l ease,  i s t he 
consumer  t hen ent i t l ed t o r ecover  t he amount  of  t he 
pur chase pr i ce? 

Tammi ,  536 F. 3d at  713.   For  t he r easons st at ed,  we bel i eve t he 

answer  i s no.    
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¶42 A pur chaser  obt ai ns t i t l e t o a mot or  vehi c l e.   A 

pur chaser  i s obl i gat ed t o pay f or  t he ent i r e mot or  vehi c l e.   A 

pur chaser  wi l l  t ypi cal l y be r equi r ed t o pay t he i nst i t ut i on t hat  

pr ovi ded f i nanci ng f or  t he vehi c l e so t hat  t he pur chaser  coul d 

pur chase t he vehi c l e f r om t he manuf act ur er .   I n t hi s scenar i o,  

t he manuf act ur er  has been f ul l y pai d and t he consumer  i s f ul l y  

obl i gat ed unl ess and unt i l  t he cont r act  i s  r esci nded.   Hence,  a 

r emedy t hat  r et ur ns t he vehi c l e t o t he manuf act ur er  and r equi r es 

t he manuf act ur er  t o make a f ul l  r ef und of  t he consumer ' s 

pur chase pr i ce,  i ncl udi ng t axes and f i nance char ges,  at t empt s t o 

r est or e t he par t i es t o t he s i t uat i on t hey wer e i n bef or e t he 

pur chase.   Hughes,  197 Wi s.  2d at  976- 77.   A r easonabl e 

al l owance f or  use pr ovi des a r easonabl e adj ust ment  t o t he st at us 

quo.  

¶43 I n a t ypi cal  l ease si t uat i on,  a f i nanci al  i nst i t ut i on—

—t he l essor ——has pai d t he manuf act ur er ,  and t he l essor  hol ds 

t i t l e t o t he mot or  vehi c l e dur i ng t he t er m of  t he l ease. 18  The 

l essee has f i nanci al  obl i gat i ons t o t he l essor  f or  a speci f i c 

t er m.   Dependi ng upon t he t er ms of  t he l ease,  t he l essee may 

pur chase t he vehi c l e f r om t he l essor  at  or  bef or e t he end of  t he 

l ease,  or  may wal k away at  t he end of  t he l ease.   I n shor t ,  t he 

f i nanci al  obl i gat i on of  t he l essee i s not  as gr eat  as t he 

f i nanci al  obl i gat i on of  a pur chaser .   Thi s i s why Wi s.  St at .  

                                                 
18 Leases ar e st r uct ur ed so t hat  l essees t ake possessi on of  

t he pr oper t y,  but  l egal  t i t l e r emai ns wi t h t he l essor .   See 
Wat er t own Tr act or  & Equi p.  Co.  v.  For d Mot or  Cr edi t  Co. ,  94 
Wi s.  2d 622,  632,  289 N. W. 2d 288 ( 1980) .  
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§ 218. 0171( 2) ( b) 3. a.  pr ovi des t hat  t he manuf act ur er  must  r ef und 

" t o t he mot or  vehi c l e l essor " ——not  t he consumer  l essee——" t he 

cur r ent  val ue of  t he wr i t t en l ease"  and why t he consumer  l essee 

r ecei ves a r ef und of  onl y " t he amount  t he consumer  pai d under  

t he wr i t t en l ease pl us any sal es t ax and col l at er al  cost s [ as 

def i ned] ,  l ess a r easonabl e al l owance f or  use. "  

¶44 Bot h t he consumer  and t he l essor  have obl i gat i ons t o 

t he manuf act ur er  t hat  must  be sat i sf i ed t o r ecei ve a r ef und.   

The consumer  l essee must  of f er  t o r et ur n t he mot or  vehi c l e t o 

t he manuf act ur er .   Wi s.  St at .  § 218. 0171( 2) ( cm) 1.   The l essor  

must  of f er  t o t r ansf er  t i t l e t o t he manuf act ur er .   Wi s.  St at .  

§ 218. 0171( 2) ( cm) 2.   Thi s l at t er  obl i gat i on may have been 

f or mal i zed i n t he cont r act  bet ween t he l essor  and t he 

manuf act ur er .   Once t he consumer  r et ur ns t he vehi c l e and 

r ecei ves hi s r ef und under  ( 2) ( b) 3. ,  t he l ease becomes 

unenf or ceabl e agai nst  t he consumer .   Wi s.  St at .  

§ 218. 0171( 2) ( cm) 3.  

¶45 Logi cal l y,  i f  t he manuf act ur er  vi ol at es t he st at ut e by 

f ai l i ng t o pr ovi de a r ef und,  t hen t he consumer ' s  damages caused 

by t he v i ol at i on ar e equal  t o t he consumer ' s  t ot al  f i nanci al  

obl i gat i on under  t he l ease,  not  t he l ease payment s t o dat e,  

" pl us any sal es t ax and col l at er al  cost s,  l ess a r easonabl e 

al l owance f or  use. "   See Wi s.  St at .  § 218. 0171( 2) ( b) 3. a. ;  see 

al so Hughes,  197 Wi s.  2d at  981- 84.   The consumer ' s damages 

i ncl ude hi s t ot al  f i nanci al  obl i gat i on under  t he l ease because 

t hi s obl i gat i on cont i nues when t he manuf act ur er  r ef uses t o 

pr ovi de t he consumer  a r ef und.   I f  sui t  i s  br ought  under  
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subsect i on ( 7)  and t he consumer  pr evai l s,  t he consumer  i s 

ent i t l ed t o " t wi ce t he amount  of  any pecuni ar y l oss" ——namel y,  

t he t ot al  f i nanci al  obl i gat i on under  t he l ease,  pl us any sal es 

t ax and col l at er al  cost s,  l ess a r easonabl e al l owance f or  use——

" t oget her  wi t h cost s,  di sbur sement s and r easonabl e at t or ney 

f ees,  and any equi t abl e r el i ef  t he cour t  det er mi nes 

appr opr i at e. "   Wi s.  St at .  § 218. 0171( 7) .  

¶46 Put  di f f er ent l y,  when a l essee r ecei ves a r ef und under  

§ 218. 0171( 2) ( b) 3. ,  t he l ease becomes unenf or ceabl e agai nst  t he 

consumer  because t he consumer  has r et ur ned t he vehi c l e.   Wi s.  

St at .  § 218. 0171( 2) ( cm) 3.   However ,  when a l essee r ecei ves 

damages under  § 218. 0171( 7) ,  t he l essee i s not  di schar ged f r om 

any obl i gat i on t o t he l essor  under  t he l ease.   I f  t he l ease has 

not  expi r ed,  t he l essee must  r et ur n t he vehi c l e t o t he 

manuf act ur er ,  who has pai d damages,  and must  set t l e hi s 

obl i gat i on wi t h t he l essor  because t he l essor  wi l l  no l onger  be 

abl e t o r el y on t he vehi c l e as secur i t y.   The benef i t  t o t he 

l essee i s t hat  hi s t ot al  f i nanci al  obl i gat i on under  t he l ease 

has been compensat ed and hi s pecuni ar y l oss has been doubl ed. 19  

                                                 
19 Doubl i ng t he l essee' s t ot al  f i nanci al  obl i gat i on under  

t he l ease el i mi nat es t he di spar i t i es t hat  woul d occur  i f  t he 
" pecuni ar y l oss"  wer e measur ed by t he amount  of  l ease payment s 
act ual l y made,  on a case- by- case basi s,  dependi ng upon when sui t  
was f i l ed and concl uded dur i ng t he cour se of  a l ease.   The 
manuf act ur er  i s ul t i mat el y r esponsi bl e f or  t he cur r ent  val ue of  
t he wr i t t en l ease.   The consumer  shoul d be cr edi t ed wi t h t he 
f ul l  l ease obl i gat i on because he assumes t he bur den of  r esol v i ng 
t he mat t er  i n cour t .  
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¶47 The f act s i n t hi s case pr esent  an addi t i onal  wr i nkl e.   

I n t he mi dst  of  t he di sput e over  t he manuf act ur er ' s obl i gat i ons 

t o t he l essee,  t he l essee opt ed t o become a pur chaser ——opt ed t o 

change hi s st at us.   Tammi  asser t s t hat  he was ent i t l ed t o 

pur chase t he vehi c l e under  t he t er ms of  t he l ease,  and he 

cont ends t hat  he i s not  onl y ent i t l ed t o a r ef und of  hi s r educed 

l ease obl i gat i on but  al so a r ef und of  hi s ent i r e pur chase pr i ce.   

Bot h,  he cont ends,  ar e measur es of  hi s " pecuni ar y l oss, "  whi ch 

shoul d be doubl ed by t he cour t  as a mat t er  of  l aw.  

¶48 Thi s i s not  how we r ead t he st at ut e.   A consumer  may 

be ent i t l ed t o pur chase t he vehi c l e under  hi s l ease,  but  he i s  

not  r equi r ed t o pur chase t he vehi c l e.   An opt i on i s not  t he same 

as an obl i gat i on.   See,  e. g. ,  Cl ear  Vi ew Est at es,  I nc.  v.  

Vei t ch,  67 Wi s.  2d 372,  377,  227 N. W. 2d 84 ( 1975)  ( " The 

di st i ngui shi ng f eat ur e of  an opt i on i s t hat  i t  does not  bi nd t he 

pur chaser  t o pur chase or  exer ci se t he opt i on. " )  ( emphasi s 

added) ;  see al so Bl ack' s Law Di ct i onar y 1121 ( 7t h ed.  1999)  

( def i ni ng " opt i on"  as " [ a]  cont r act  made t o keep an of f er  open 

f or  a speci f i ed per i od,  so t hat  t he of f er or  cannot  r evoke t he 

of f er  dur i ng t hat  per i od" ) .   I f  a consumer  has pai d or  woul d pay 

ext r a under  t he l ease t o secur e t he r i ght  t o pur chase,  t hat  

ext r a cost  i s  bui l t  i nt o t he r ef und cover i ng t he consumer ' s 

t ot al  l ease obl i gat i on.   Thus,  payi ng t he consumer  hi s ent i r e 

l ease obl i gat i on,  pl us any sal es t ax and col l at er al  cost s,  l ess 

a r easonabl e al l owance f or  use,  shoul d r el i eve t he consumer  of  

any f i nanci al  obl i gat i on and r est or e t he consumer  t o hi s pr i or  

posi t i on.   See Hughes,  197 Wi s.  2d at  981- 84.   Doubl i ng t hat  
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amount  compensat es t he consumer  f or  hi s t r oubl e.   See i d.  at  

984- 86.   Payi ng hi s r easonabl e at t or ney f ees makes i t  al l  

possi bl e.   See Wi s.  St at .  § 218. 0171( 7) .    

¶49 The consumer  al so may keep t he vehi c l e when t he 

consumer  has opt ed t o pur chase t he vehi c l e.  

¶50 Al t hough we bel i eve t hi s pol i cy i s c l ear ,  we base our  

concl usi on on t he st at ut or y l anguage.   Subsect i on ( 7)  pr ovi des 

t hat  " a consumer  may br i ng an act i on t o r ecover  f or  any damages 

caused by a v i ol at i on of  t hi s sect i on. "   Wi s.  St at .  

§ 218. 0171( 7)  ( emphasi s added) .   The manuf act ur er ' s v i ol at i on of  

t he st at ut e f or ced Tammi  t o cont i nue payi ng hi s ent i r e l ease 

obl i gat i on ( $69, 327. 10) .   However ,  i t  di d not  cause hi m t o buy 

t he car .   That  was a vol unt ar y deci s i on,  not  a cost  at t r i but abl e 

t o t he manuf act ur er ' s v i ol at i on of  t he st at ut e.  

¶51 Subsect i on ( 7)  pr ovi des t hat  " [ t ] he cour t  shal l  awar d 

a consumer  who pr evai l s i n such an act i on t wi ce t he amount  of  

any pecuni ar y l oss. "   Wi s.  St at .  § 218. 0171( 7) .   We f ai l  t o see 

how a consumer ' s vol unt ar y expendi t ur e of  money——beyond any 

obl i gat i on i n hi s l ease and sal es t ax and col l at er al  cost s——can 

f ai r l y be descr i bed as par t  of  a " pecuni ar y l oss"  caused by t he 

manuf act ur er  t hat  t he st at ut e r equi r es a cour t  t o doubl e. 20   

                                                 
20 I f  t he l essee has vol unt ar i l y  spent  money t o accessor i ze 

t he l eased vehi c l e and t hen must  gi ve t he accessor i zed vehi c l e 
back t o t he manuf act ur er  upon r ef und of  t he l ease obl i gat i on,  
t he l essee may be abl e t o seek r ei mbur sement  of  t hese cost s.   
Whet her  such cost s woul d be i ncl uded i n t he l essee' s " pecuni ar y 
l oss"  under  t he st at ut e woul d depend on t he f act s.  
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¶52 I n t hi s case,  t he di st r i ct  cour t  submi t t ed t he 

quest i on of  damages t o t he j ur y.   The j ur y awar ded damages of  

$26, 600. 00.   The cour t  modi f i ed t hese damages.   The cour t  was 

r equi r ed t o have some basi s i n l aw f or  modi f y i ng t he ver di ct .   

The basi s i n l aw i s f ound i n t he st at ut e.   Subsect i on ( 7)  cannot  

be vi ewed as whol l y separ at e f r om t he r est  of  t he st at ut e. 21  The 

subsect i ons of  t he st at ut e must  be r econci l ed.    

C.  Cer t i f i ed Quest i on Four  

¶53 The f our t h cer t i f i ed quest i on r eads as f ol l ows:  " I s a 

damage awar d under  subsect i on ( 7)  subj ect  t o a r educt i on f or  

r easonabl e use of  t he vehi c l e?"   Tammi ,  536 F. 3d at  714.  

¶54 As not ed,  Wi s.  St at .  § 218. 0171( 7)  cannot  be vi ewed as 

whol l y separ at e f r om t he r est  of  t he st at ut e.   I t  i s  ver y c l ear  

f r om t he st at ut e t hat  a pur chaser - consumer  who demands a r ef und 

of  t he f ul l  pur chase pr i ce i s subj ect  t o " a r easonabl e al l owance 

f or  use. "   Wi s.  St at .  § 218. 0171( 2) ( b) 2. b.   I t  i s  equal l y c l ear  

t hat  a l essee- consumer  who demands a r ef und of  " t he amount  t he 

consumer  pai d under  t he wr i t t en l ease"  i s al so subj ect  t o " a 

r easonabl e al l owance f or  use. "   Wi s.  St at .  § 218. 0171( 2) ( b) 3. a.  

                                                 
21 Cont r ar y l anguage i s f ound i n Est at e of  Ri l ey v.  For d 

Mot or  Co. ,  2001 WI  App 234,  ¶10,  248 Wi s.  2d 193,  635 
N. W. 2d 635:  " Wi sconsi n St at .  § [ 218. 0171( 2) ( b) 3. a.  and b. ]  do 
not  appl y when a Lemon Law act i on i s f i l ed i n t he t r i al  cour t . "   
The cour t  of  appeal s r eached t he cor r ect  det er mi nat i on when i t  
r ej ect ed t he pr oposi t i on t hat  t he l essee' s l oss was " t he cur r ent  
val ue of  t he wr i t t en l ease. "   I d.   However ,  we bel i eve t he 
cor r ect  damage amount  was essent i al l y  t he l essee' s t ot al  
f i nanci al  obl i gat i on under  t he l ease.  
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¶55 Under  subsect i on ( 7) ,  a l essee- consumer  i s ent i t l ed t o 

a r ef und of  hi s  ent i r e l ease obl i gat i on.   I n a nor mal  s i t uat i on,  

we see no r eason i n equi t y or  i n t he st at ut e t o di sr egar d " a 

r easonabl e al l owance f or  use"  t o r educe t he amount s used i n 

det er mi ni ng " pecuni ar y l oss. "   We not e t hat  " r easonabl e 

al l owance f or  use"  i s not  a pr ec i se t er m.   The cei l i ngs pr ovi ded 

i n t he st at ut e ar e not  i nf l exi bl e.   See Wi s.  St at .  

§ 218. 0171( 2) ( b) 2. b.  and ( 2) ( b) 3. c.  

¶56 The st at ut e pr ovi des ampl e penal t i es f or  v i ol at i on——

namel y,  a doubl i ng of  t he consumer ' s " pecuni ar y  l oss,  t oget her  

wi t h cost s,  di sbur sement s and r easonabl e at t or ney f ees,  and any 

equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. "   Wi s.  St at .  

§ 218. 0171( 7) .   Reasonabl e at t or ney f ees may exceed pecuni ar y 

l oss.   Di sr egar d of  " a r easonabl e al l owance f or  use"  i s not  a 

penal t y cont empl at ed by t he st at ut e and i s not  appr opr i at e i n 

t he nor mal  s i t uat i on.  

¶57 Her e t he consumer  i s an at t or ney who r epr esent ed 

hi msel f  and di d not  ask f or  at t or ney f ees.   We wer e not  asked t o 

addr ess t hi s subj ect .  

I V.  CONCLUSI ON 

¶58 The pur pose of  t he Lemon Law i s t o ensur e t hat  

manuf act ur er s,  who al most  al ways have super i or  bar gai ni ng power  

i n consumer  t r ansact i ons,  compl y speedi l y wi t h i t s r equi r ement s 

t o make t he consumer  whol e.   See Hughes,  197 Wi s.  2d at  982- 86;  

Chur ch v.  Chr ysl er  Cor p. ,  221 Wi s.  2d 460,  468,  585 N. W. 2d 685 

( Ct .  App.  1998) .   Because t he Wi sconsi n Lemon Law i s a r emedi al  

st at ut e,  i t s  pr ovi s i ons " shoul d be l i ber al l y const r ued t o 
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suppr ess t he mi schi ef  and advance t he r emedy t hat  t he st at ut e 

i nt ended t o af f or d. "   Hughes,  197 Wi s.  2d at  978.  

¶59 Ther e ar e,  however ,  l i mi t at i ons t o t he penal t i es t hat  

may be i mposed f or  a manuf act ur er ' s v i ol at i ons.   Recogni z i ng 

t hose l i mi t at i ons wi l l  not  under mi ne t he ef f ect i veness of  an 

i mpor t ant  consumer  pr ot ect i on st at ut e.  

¶60 When a consumer  who i s l easi ng a mot or  vehi c l e br i ngs 

an act i on agai nst  t he manuf act ur er  of  t he vehi cl e pur suant  t o 

subsect i on ( 7)  of  Wi s.  St at .  § 218. 0171,  and t hen exer ci ses hi s 

opt i on t o pur chase t he vehi c l e under  t he t er ms of  t he l ease,  t he 

consumer  i s not  ent i t l ed t o damages f or  t he pr i ce of  hi s 

vol unt ar y pur chase because hi s pur chase was not  " caused"  by any 

vi ol at i on of  t he st at ut e by t he manuf act ur er .   See Wi s.  St at .  

§ 218. 0171( 7) .  

¶61 Fur t her mor e,  t he pl ai n l anguage of  t he st at ut e makes 

cl ear  t hat  a consumer ' s r ef und under  Wi s.  St at .  

§ 218. 0171( 2) ( b) 2. b.  or  3. a.  i s  subj ect  t o a r easonabl e 

al l owance f or  use.   Because we r ead subsect i on ( 7)  i n 

conj unct i on wi t h t he r est  of  t he st at ut e,  we concl ude t hat  t he 

amount  of  " pecuni ar y l oss"  under  Wi s.  St at .  § 218. 0171( 7)  must  

i ncor por at e a r easonabl e al l owance f or  use bef or e t he pecuni ar y 

l oss i s doubl ed.  

¶62 By the Court.—Cer t i f i ed quest i ons of  l aw answer ed,  i n 

par t ,  and t he cause i s r emanded t o t he Uni t ed St at es Cour t  of  

Appeal s f or  t he Sevent h Ci r cui t  f or  f ur t her  pr oceedi ngs.  
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