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Def endant - Appel | ant .

CERTI FI CATI ON of questions of law from the United States
Court of Appeals for the Seventh Circuit. Certified questions

answered, in part, and cause renanded.

11 DAVID T. PROSSER, J. This case is before the court
on certification fromthe United States Court of Appeals for the
Seventh Circuit pursuant to Ws. Stat. § 821.01 (2007-08)! and
Crcuit Rule 52 (Circuit Rules of the U S. Court of Appeals for
the Seventh Circuit). The four certified questions relate to

damages permtted in a suit under Ws. Stat. § 218.0171,

L' Al references to the Wsconsin Statutes are to the 2007-
08 version unl ess otherw se indi cated.
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Wsconsin's Lenon Law,? in a specific factual situation. The

gquestions restated by the Seventh Circuit are as foll ows:

1. Wen a consuner defined in Wsconsin Statute
Section 218.0171(1)(b)4[.] brings an action pursuant
to subsection (7), if that consunmer, after making his

Lenon Law demand, then exercises an option to purchase
and buys the vehicle as provided in the lease, is the
consuner then entitled to recover the amount of the
pur chase price?

2. If the consumer defined in Wsconsin Statute
Section 218.0171(1)(b)4[.] is entitled to recover the
vehi cl e purchase price when he exercises the purchase
option provided in the |ease, does the purchase anount
qualify as pecuniary loss subject to the doubling
provi sion in subsection (7)7?

3. If the answers to questions 1 and 2 are in the
affirmative, is the consuner permtted to keep the
purchased vehicle in addition to the receipt of the
damage award or nust the vehicle be returned to the
manuf act ur er ?

4. | s a danage award under subsection (7) subject to
a reduction for reasonable use of the vehicle?

Tamm v. Porsche Cars N. Am, Inc., 536 F.3d 702, 713-14 (7th

Cr. 2008).

12 We answer the first certified question as follows: No.
VWhen a consuner who is leasing a notor vehicle brings an action
agai nst the manufacturer of the vehicle pursuant to subsection
(7) of Ws. Stat. 8§ 218.0171, and then exercises his option to

purchase the vehicle under the terns of the |ease, the consuner

2 Wsconsin's Lemon Law is "a remedial statute enacted to
protect buyers [and |essees] of new [npbtor] vehicles if they
experience certain types of problens with their purchases.™

Garcia v. Mzda Mtor of Am, Inc., 2004 W 93, (91, 273
Ws. 2d 612, 682 N W2d 365. Vehicles with problens covered
under the statute are known as "lenons." See id., 99.
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is not entitled to damages for the price of his voluntary
purchase because his purchase was not "caused" by any violation
of the statute by the manufacturer. See Ws. Stat.
§ 218.0171(7).

13 Because our answer to the first certified question is
"no," it is unnecessary for us to reach the second and third
certified questions, as they depend upon a "yes" answer to the
first question. A discussion of certified questions two and
three would devolve into an inperm ssible discussion of a
hypot heti cal situation, because this case does not inplicate a
consuner who is entitled to recover his vehicle purchase price.
As the resolution of those issues "depends on hypothetical or
future facts, [they are] not ripe for adjudication and wll not

be addressed by this court.” State . Ar nst ead, 220

Ws. 2d 626, 631, 583 N.W2d 444 (C. App. 1998); see also Cty

of Janesville v. County of Rock, 107 Ws. 2d 187, 199, 319

N.W2d 891 (Ct. App. 1982) ("Courts wll not render nerely
advi sory opinions.").

14 W answer the fourth certified question as follows:
The plain |anguage of the statute nakes clear that a consumer's
refund under Ws. Stat. 8§ 218.0171(2)(b)2.b. or 3.a. is subject
to a reasonable allowance for use. Because we read subsection
(7) in conjunction with the rest of the statute, we conclude
t hat the anount of "pecuniary | oss" under Ws. St at .
§ 218.0171(7) nust incorporate a reasonable allowance for wuse

before the pecuniary | oss is doubl ed.
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| . FACTS AND PROCEDURAL H STORY®

15 On May 30, 2003, Bruce A. Tamm (Tamm ) entered into a
36-nonth lease with Zinbrick Inc. Hyundai & European of Madison
(Zimbrick) for a 2003 Porsche 911 Turbo Coupe.* Tammi was an
avid car enthusiast and nmenber of the Porsche Cub of Anmerica.
He "l eased the vehicle for use in conpetitive car club events as
well as for his work commute” to his law firm in M I waukee.
Tammi, 536 F.3d at 704.

16 Tamm 's paynent obligations under the 36-nonth | ease
amounted to $69, 327. 10. This total included an initial paynent
of $1,999.85, 35 nonthly paynents of $1,912.35 (%$66,932.25), and
a termnation fee of $395. 00.

17 Tamm had significant experience purchasing expensive
cars, and he frequently purchased vehicles via |ease contracts
containing options to purchase. In this case, he negotiated a
sophi sticated | ease under which he could purchase the Porsche at
the end of the lease or at any time during the | ease. The
negotiated purchase price at the end of the |ease was
$64, 344. 10, plus taxes and fees. |f Tamm decided to exercise

his option to purchase prior to the expiration of 36 nonths, the

3 The facts and procedural history are based upon the
Seventh Circuit's decision in Tamm v. Porsche Cars North
Anerica, Inc., 536 F.3d 702 (7th G r. 2008); the relevant order
of the United States District Court for the Eastern District of
W sconsin, Charles N. Cevert, Jr., Judge, Tamm v. Porsche Cars
North Anerica, Inc., No. 04-C- 1059, 2007 W 777522 (E.D. Ws.
Mar. 13, 2007); and the briefs and appendi ces of the parties.

4 Zinbrick pronptly assigned its interest in Tanmmi's |ease
to U S. Bank (hereinafter "the lessor").

4
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$64, 344. 10 purchase price would be increased pro rata based upon
the previously negotiated residual value of the vehicle, nanely
$63, 994. 10.

18 Approxi mately eight nonths after Tamm took possession
of the Porsche, he began to encounter mnechanical problens wth
the vehicle. See id. Tamm's Porsche was equipped wth a rear
spoiler that was "designed to deploy automatically when the
vehicle exceeded 75 mp.h." Id. Wen the vehicle traveled
below 40 mp.h., the spoiler was designed to retract. See id.
Tamm 's problem was that, when the spoiler deployed, it often
failed to retract. Id. at 704-05. This occurred about one-
third of the tine that Tamm drove the vehicle. See id. at 704,
707. Mor eover, when the spoiler failed to retract, "it pronpted
an audible chinme to ring intermttently, a red warning light to
illumnate, and a red warning nessage image to display in the
center instrunment cluster.” 1d. at 704. These warning signals
wer e annoyi ng, distracting, and frequently forced Tanm to pul
over or |eave the highway to turn off his vehicle in an effort
to reset the spoiler and defective alarms. See id. at 704-05
In addition, the vehicle's radio would sonetines blare |oudly
upon start-up before eventually returning to normal volunme after
a few mnutes. See id.

19 Bet ween March and August 2004, Tamm took his vehicle
to a certified Porsche service provider for repairs at |east

eight tines.® See id. at 705. He always brought the vehicle to

® Tamm first took his Porsche for repairs on March 2, 2004,
by which tinme he had put about 6,500 mles on the car.

5
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certified Porsche service providers so that he would not violate

any provisions of his |ease. ld.; see also Ws. Stat.

§ 218.0171(2)(a). These many attenpts to correct the problens
were not successful. Tamm, 536 F.3d at 705.

110 On Septenber 7, 2004, Tanm submtted the requisite
noti ce under Wsconsin's Lenon Law to Porsche. Tamm submtted
his notice using a Lenon Law notice form provided by the
W sconsin Departnent of Transportation. In his notice, Tanmm
informed Porsche that the "vehicle had been nade available for
repair at least [four] times for the sane defect during its
first year of warranty, and [he] denmanded a refund cal culated in
accordance with the Lenon Law, plus collateral costs.” Id.
(internal quotations omtted). Tamm also offered to return the
vehi cl e. In a letter dated COctober 6, 2004, Porsche rejected
Tamm's Lenon Law claim stating "its understanding that [the]
vehicl e had been repaired.” |d.

11 On Cctober 14, 2004, follow ng Porsche's denial of his
claim Tamm filed a Lenon Law conplaint in Wukesha County
Circuit Court, seeking double damages for his |ease paynents in
accordance with Ws. Stat. § 218.0171(7). See id. Gting
diversity jurisdiction, Porsche renoved the case to the United
States District Court for the Eastern District of Wsconsin.
See id. A nonth or so |ater, on Decenber 6, 2004, Tamm filed a
nmotion for sunmary judgnent. The district court denied Tamm's
nmotion, finding that there were issues of material fact that

remai ned unresolved: specifically, whether the vehicle had a
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substantial inpairment that would constitute a nonconformty
under Ws. Stat. 8§ 218.0171(1)(f).

12 Tamm filed Federal Rule 26° disclosures on January 14,
2005, alleging damages for the amount of his lease, his tire
rack and floor mat purchases, and his insurance expenditures.
Hs initial damages disclosure did not include the purchase
price of the vehicle. Following Tamm's disclosures, the
district court ordered that discovery be conpleted by Septenber
1, 2005.

13 In Decenber 2005, while the case was pending, Tamm
exercised his option to purchase the Porsche vehicle for

$75, 621. 88. Tanm , 536 F.3d at 705. Because Tamm 's purchase

occurred after his initial |ease paynment of $1,999.85, plus 29
subsequent nonthly |ease paynents of $1,912.35, his paynents
under the |ease totaled $57,458.00.° Despite his ongoing claim
that the vehicle was a lenon, Tamm testified that he had fixed
the spoiler malfunction on his own, see id. at 705 n.1, and
decided to purchase the vehicle because he felt it was worth

nore than the | ease buyout anount.

® Federal Rule of Civil Procedure 26 requires each party to
file certain pretrial disclosures, including "a conputation of
each category of damages clained by the disclosing party." Fed.
R Cv. P. 26(a)(1)(A)((iii).

" The parties differ slightly as to the total |ease paynents
made between May 30, 2003, and Novenber 30, 2005. This is, of
course, a question of fact. The district court calculated
Tanm 's | ease paynents to be $57,458.00. Tammi, 2007 W. 777522,
*3. We accept this finding of fact. Any discrepancy as to the
actual anpount of paynents nade does not affect this court's
di scussion of the certified questions.
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114 On  April 12, 2006, the district court held a
scheduling conference during which it referred the case to
medi ation and set a final pretrial conference for August 3,
2006. Tamm subsequently revised his Rule 26 disclosures to
include a claim of damages for the purchase price of the
vehi cl e. In response, Porsche filed several notions in |imne
asking the court to limt Tamm's damages to his | ease paynents.
The district court denied these notions.

115 Utimately, Tamm sought the follow ng in damages:

[ Rlecovery of his |ease paynents ($57,458.00), the
anount he paid for the purchase of the car under the
[ buyout] option of the lease ($75,621.88), insurance
(%$2,457.85), winter tires ($2,044.11) and floor mats

and an auto nanual ($788.71), for a total of
$138, 370. 55. [He also wanted] to retain ownership of
t he car.

Id. at 705-06. Porsche countered that Tamm 's | ease paynents

were "proper subjects of damage, but that the other itenms were
not related to the vehicle repairs.” 1d. at 706. The district
court allowed Tamm to seek all his enunerated damages,
reserving the right to reconsider the damage award after the
jury's verdict. 1d.

116 On August 24, 2006, the jury determ ned that Tamm had
suffered a "nonconformty covered by the manufacturer's express
warranty which substantially inpaired the use, value or safety
of his vehicle." Id. (internal quotes omtted). It determ ned
that Tamm had conplied with the requirenments of the Lenon Law
and awarded him "$26,600 for pecuniary loss resulting from the

nonconformty." 1d.
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117 Following the verdict, Tamm renewed his pre-trial
position that the court should have given a specific Lenon Law
damages instruction, not a general damages instruction, and he
asked that the damage award be changed as a nmatter of |[|aw
After hearing argunent and taking the issue of damages under
advi senent , the district court revised the jury award,
concluding as a matter of Jlaw that Tamm was entitled to
rei moursenent for his |ease paynents ($57,458.00) and the
purchase price he paid for the vehicle ($75,621.88). See id.
Pursuant to the Wsconsin Lenon Law, the court doubled the
"pecuniary loss" for a total award of $266,159.76, plus costs.?®
See id. The district court also allowed Tamm to keep the
Porsche. |d.

18 In holding that Tamm was entitled to the return of
his |ease paynents, the district court stated that, because

Tanm was obligated to nake those paynents under the | ease,

t hose paynents should be refunded. See Tanmm v. Porsche Cars N

Am, No. 04-C- 1059, 2007 W 777522, *4 (E.D. Ws. Mar. 13,
2007). The court recognized that, "at the very least, the

consuner suffers pecuniary loss in the anpunt of the refund he

8 In addition to pursuing any other renedy, a consuner
may bring an action to recover for any danages caused
by a violation of this section. The court shall award
a consuner who prevails in such an action twice the
anount of any pecuniary |oss, together with costs,
di sbursenents and reasonable attorney fees, and any
equitable relief the court determ nes appropriate.

Ws. Stat. § 218.0171(7).
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or she shoul d have recei ved [ under Ws. St at.
§ 218.0171(2)(b)3.a.]." Id. (internal quotations omtted).
Because Tamm's total |ease obligations—the paynents he had
al ready made as well as those that he woul d have nmade had he not
exercised his purchase option—total ed $69,327.10, the district
court determ ned that r ei mbur senent of this anobunt was
consistent with the purposes of the Lenon Law. See id. The
court declared that awarding Tanm anything less than his tota
| ease obligation "flies in the face of two purposes of the
[L]enon [L]aw. putting the consuner back in the position he was
in when the car was |eased and doing so in a tinely manner."
Id.

119 As to the return of Tamm's purchase price, the
district court relied on this court's opinion in Hughes v.

Chrysler Mtors Corp., 197 Ws. 2d 973, 542 N W2d 148 (1996).

The court focused on Hughes's holding that a purchaser is
entitled to the return of his entire purchase price, not just

rei mbursenent for actual expenditures nade. See Tamm, 2007 WL

777522, *5 (citing Hughes, 197 Ws. 2d at 977, 979, 983).°
Additionally, the district court reasoned that return of Tamm's
purchase price conports wth the legislature's decision to
i nclude | eased vehicles within the coverage of Wsconsin's Lenon
Law. See id. at **6, 10. Finally, the court stated that a

failure to reinburse Tamm's purchase price would not put Tanm

9 See al so Tammi, 2007 W. 777522, *9.

10
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in the position he was in when he purchased the vehicle. See
id. at **7-8.

120 The district court declined to include Tamm's costs
for winter tires, a tire rack, or insurance in the revised
damages award because these itens were not "purchased at or near
the tinme of delivery of the car." 1d. at *9. Instead, it ruled
that reinbursable pecuniary |osses for accessories may include
only "'the anmpunt paid by the consuner at the point of
sale . . . [such as] anything paid for by the consuner that day,
i ncl udi ng non[ -] manufacturer options paid for at the tinme of the
sale whether installed prior to sale or after.""” Id. at *9

(quoting Kiss v. Gen. Mtors Corp., 2001 W App 122, 916 n.5

246 Ws. 2d 364, 630 N.W2d 742).

21 Finally, the district court ruled that Tamm could
keep the Porsche and refused to reduce the damage award based on
Tamm 's reasonable use of the vehicle prior to his Lenon Law
conplaint. The court stated that Tamm would not receive "tw ce
the anmount of any pecuniary loss,” as required under Ws. Stat.
§ 218.0171(7), "[i]f the court requires that [he] return the
car." Id. at *10. In short, the district court reasoned that
the return of the car or a reduction of the danage award for
reasonable use would cause Tamm to receive |ess than double
damages, a renedy mandated by Ws. Stat. § 218.0171(7). See id.
The court determ ned that, because Ws. Stat. § 218.0171(7) did
not contain a provision for reducing the damages award based on

the consuner's reasonable use of the vehicle, Tamm's recovery

11
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shoul d not be reduced based on phantom provisions. See id. at
*11.

22 Following the district court's nodification of the
damages award, Porsche appealed to the United States Court of
Appeals for the Seventh Circuit.' Tammi, 536 F.3d at 706-07.
Porsche presented three argunents: (1) "there was insufficient
evidence for the jury to conclude that the vehicle had a
nonconformty" that violated the Lenon Law, (2) the jury's
verdict was against the "overwhelm ng weight of the evidence"
regarding any substantial inpairment of the vehicle's use,
val ue, or safety; and (3) the district <court erred in
cal cul ating Tamm 's damage award. See id.

123 On August 4, 2008, the Seventh Circuit concluded that
"there was sufficient evidence presented that the vehicle Tamm

| eased suffered a nonconformty that substantially inpaired its

use," thereby rejecting Porsche's argunent that the jury's
verdi ct was against the clear weight of the evidence. |d. at
707. In assessing the district court's neasure of damages, the

Seventh Circuit decided to certify four questions to this court
because the answers to those questions are matters of first
inpression in Wsconsin that could have significant inpact on
W sconsin consunmers. See id. at 713-14.

24 This court accepted certification on Septenber 11

2008.

0 The appeal was heard by Judge Joel M Flaum Judge
Kenneth F. Ripple, and Judge Daniel A. Manion, who authored the
court's opinion. Tamm, 536 F.3d at 704.

12
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1. STANDARD OF REVI EW
25 The issues in this case require us to determne
damages under Wsconsin's Lenon Law. To do this, we nust
interpret the |anguage contained in Ws. Stat. § 218.0171
Statutory interpretation presents a question of law that we

review de novo. See Hughes, 197 Ws. 2d at 978-79 (interpreting

and applying Wsconsin's Lenon Law de novo).
[11. DI SCUSSI ON
26 To answer the questions certified by the Seventh
Circuit, we nmust interpret Wsconsin's Lenon Law statute. The
object of statutory interpretation is to determne statutory

meani ng. State ex rel. Kalal v. Circuit Court for Dane County,

2004 W 58, 144, 271 Ws. 2d 633, 681 N W2d 110. This requires

us to focus primarily on the | anguage of the statute:

W assune that the legislature's intent is expressed
in the statutory |anguage. Extrinsic evidence of
| egislative intent may becone relevant to statutory
interpretation in sone circunstances, but is not the
primary focus of inquiry. It is the enacted |aw, not
the unenacted intent, that is binding on the public.
Therefore, the purpose of statutory interpretation is
to determ ne what the statute neans so that it nmay be
given its full, proper, and intended effect.

27 Therefore, we start with the |anguage of the statute.

I d., 144-45; see also DaimerChrysler v. LIRC, 2007 W 15, {37,

299 Ws. 2d 1, 727 N w2d 311. Wen examning the statutory
| anguage, "if the plain neaning is clear, a court need not |ook
to the rules of statutory construction or to extrinsic sources

of interpretation.” Dai M erChrysler, 299 Ws. 2d 1, ¢937; see

13
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al so Kalal, 271 Ws. 2d 633, Y44. Moreover, "[a] statute is not

anbi guous nerely because the parties disagree as to its

meani ng." DaimerChrysler, 299 Ws. 2d 1, {38.

A Overview of Wsconsin's Lenon Law

128 The Wsconsin Lenmon Law is one of Wsconsin's
preem nent consuner protection statutes. It was first adopted
in 1983, 1983 Ws. Act 48, 8§ 1, and has been revised and
extended several times in the intervening years.'’ The statute
is designed to assist consuners who have purchased or |eased a

new notor vehicle that does not function properly. State Farm

Mut. Auto Ins. Co. v. Ford Mtor Co., 225 Ws. 2d 305, 345-46

592 N.W2d 201 (1999). In a dispute, the statute reduces the
di sparity between a notor vehicle manufacturer and a consuner by
equalizing the bargaining power of the consuner. It creates
standards of conduct for manufacturers of new notor vehicles and
their agents as well as potent consequences for violations of
t hose standards.

129 Subsection (1) of Ws. Stat. § 218.0171 enbodies a
list of definitions for the section, including "consuner,"
§ 218.0171(1) (b); " not or vehicle," § 218.0171(1)(d);
"nonconformty," 8§ 218.0171(1)(f); and "reasonable attenpt to
repair," 8§ 218.0171(1)(h). The term "consuner" includes the
"purchaser of a new notor vehicle, if the notor vehicle was

purchased from a notor vehicle dealer for purposes other than

11 See 1985 Ws. Act 205; 1987 Ws. Acts 105, 169, 323, 403;

1989 Ws. Act 31; 1999 Ws. Act 31; 2001 Ws. Act 45.

14
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resale," 8§ 218.0171(1)(b)1., and also "[a] person who |eases a
notor vehicle from a notor vehicle lessor wunder a witten
| ease, " § 218.0171(1)(b)4.*?

130 Subsection (2) inposes obligations upon notor vehicle
manuf acturers and their agents. The first obligation is the

obligation of repair |ocated in paragraph (a):

(a) If a new notor vehicle does not conform to
an applicable express warranty and the consuner [1]
reports the nonconformty to the manufacturer, the
motor vehicle lessor or any of the manufacturer's
authorized notor vehicle dealers and [2] nakes the
motor vehicle available for repair [3] before the
expiration of the warranty or one year after first
delivery of the notor vehicle to a consuner, whichever
is sooner, the nonconformty shall be repaired.

Ws. Stat. 8§ 218.0171(2)(a) (enphasis added).
31 Under subsection (2)(a), the manufacturer or the

manuf acturer's agent has an obl i gation to repair a

"nonconformty,” which is defined as a "condition or defect
whi ch substantially inpairs the use, value or safety of a notor

vehicle." Ws. Stat. 8§ 218.0171(1)(f).

12 The following persons are also identified as consumers
under Ws. Stat. § 218.0171(1)(b):

2. A person to whom the notor vehicle is
transferred for purposes other than resale, if the
transfer occurs before the expiration of an express
warranty applicable to the notor vehicle.

3. A person who may enforce the warranty.

The Lenon Law groups these consunmers with consunmers who purchase
new notor vehicles under Ws. Stat. § 218.0171(1)(b)1. See,
e.g., Ws. Stat. § 218.0171(2)(b)2., (c), and (f).

15
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132 "Recovery under the statute is provided in both

subsection (2)(a) and (2)(b)." Kletzien v. Ford Mdtor Co., 668

F. Supp. 1225, 1228 (E.D. Ws. 1987). Subsection (2)(a) was

di scussed by the court of appeals in Vultaggio v. General Mbtors

Corp., 145 Ws. 2d 874, 890-91, 429 N.w2d 93 (Ct. App. 1988)."°
The court concluded that subsection (2)(a) creates an obligation
of repair and that a consunmer may bring suit for violation of
that obligation under Ws. Stat. § 218.0171(7). Id. The court

stated its decision as foll ows:

Subsection (2)(a) protects the consunmer from
those instances in which the consunmer is unable to
establish the "reasonable attenpt to repair"” necessary
under sec. [218.0171(2)(b)], but can show that the

dealer has not, cannot, or wll not repair a
nonconformty brought to its attention during the
warranty period. In accord wth the renedial purpose
of sec. [218.0171], that consuner should still be

af forded relief.

Id. at 891 (enphasis added). Thus, a "manufacturer who fails to
repair a nonconformty reported to It pur suant to
[218.0171(2)(a)] has violated its [obligation],"” id. at 890, and
the ~consuner may bring suit under § 218.0171(7) for the
violation of that obligation, even though the consuner is not
able to take advantage of "the renedies of refund or
repl acenment” under Ws. Stat. § 218.0171(2)(b). 1d. at 891

133 If the renmedies of refund or replacenent are not
available for a violation of subsection (2)(a) alone, the

consuner nmay recover "any damages caused by a violation" of

13 See also Dussault v. Chrysler Corp., 229 Ws. 2d 296,
306-08, 600 N.W2d 6 (Ct. App. 1999).

16
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subsection (2)(a) and collect twice the anobunt of that
"pecuniary | oss, t oget her wth costs, di sbursenents and
reasonable attorney fees, and any equitable relief the court
determ nes appropriate." Ws. Stat. § 218.0171(7).*

134 The point of this discussion is that the Wsconsin
Lenron Law has been interpreted for nore than 20 years as
providing recovery for a violation of subsection (2)(a). | f
this interpretation is correct, it suggests that when damages
"caused by a violation of this section" are determ ned under
subsection (7), they should be linked to a specific violation of
the statute and vary based on the facts of each case.

135 Subsecti ons (2)(b) and (c) i npose addi ti ona

obl i gations on manufacturers and their agents:

(b) 1. If after a reasonable attenpt to repair
the nonconformity is not repaired, the nanufacturer
shall carry out the requirenent under subd. 2. or 3.,
whi chever i s appropriate.

Y 1nits amcus curiae brief in Vultaggio v. General Mtors
Corp., 145 Ws. 2d 874, 429 N W2d 93 (C. App. 1988), the
W sconsin Departnment of Justice cited a Mnnesota Law Review
Note on a Mnnesota statutory provision simlar to Ws. Stat.
§ 218.0171(2)(a). See Julie A Vergeront, Note, A Sour Note: A
Look at the Mnnesota Lenmon Law, 68 Mnn. L. Rev. 846 (1984).
The witer of the Note suggested that a violation of the
obligation to repair would result in a recovery "very simlar to
recovery of damages for breach of express warranty under the

UCC." 1d. at 862. The Departnment observed that such a recovery
woul d be doubled in Wsconsin and reasonable attorney fees would
be provided under 8§ 218.0171(7). Nonet hel ess, the Departnent

predicted that 8§ 218.0171(2)(a) was not likely to be utilized
very often because it is so nuch less attractive than the
remedi es under (2)(b). Normally, a consunmer will try to qualify
under subsection (2)(b).
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2. At the direction of a consunmer described
under sub. (1)(b)1., 2. or 3., do one of the
fol | ow ng:

a. Accept return of the notor vehicle and

replace the notor vehicle with a conparable new notor
vehicl e and refund any coll ateral costs.

b. Accept return of the notor vehicle and
refund to the consumer and to any holder of a
perfected security interest in the consuner's notor
vehicle, as their interest nmay appear, the ful
purchase price plus any sales tax, finance charge,
anount paid by the consuner at the point of sale and
collateral costs, |ess a reasonable allowance for use.

Ws. Stat. § 218.0171(2)(b) (enphasis added). Subdi vi sion b.

then continues on, creating a ceiling on the anmobunt that may be

deducted as "a reasonable allowance for use" from a refund of
the full purchase price.'® Reasonable allowance for use is not a
factor under subdivision a. See Ws. Stat. 8§ 218.0171(2)(b)2. a.

136 Plainly, subsection (2)(b)2. applies to purchasers and

others who acquire title to a new notor vehicle. See Ws. Stat.
§ 218.0171(1)(b)1.-3. Payment obligations are created when
title to a notor vehicle is transferred to a purchaser. A
consuner who is a purchaser (or other person who acquires title

in conformty wth Ws. St at. § 218.0171(1)(b)) and who

15 Under this subdivision, a reasonable allowance for
use may not exceed the anount obtained by nultiplying
the full purchase price of the notor vehicle by a
fraction, the denom nator of which is 100,000 or, for
a notorcycle, 20,000, and the nunerator of which is
the nunmber of mles the notor vehicle was driven
before the consunmer first reported the nonconformty
to the notor vehicle dealer.

Ws. Stat. § 218.0171(2)(b)2.b.
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satisfies other statutory requirenents, such as allowing the
manuf acturer a "reasonable attenpt to repair” the vehicle, nust
offer to transfer title of the vehicle back to the manufacturer.
See Ws. Stat. 8§ 218.0171(2)(c). Once these requirenents have
been net, the consuner may direct the manufacturer either to
"replace the nmotor vehicle with a conparable new notor vehicle"
or refund the full purchase price, as provided.® Ws. Stat.
§ 218.0171(2)(b)2. The manufacturer or the manufacturer's agent
has 30 days to "provide the consuner with the conparable new
nmotor vehicle or refund.” Ws. Stat. 8§ 218.0171(2)(c); see al so
Estate of Riley v. Ford Mdtor Co., 2001 W App 234, 918-9, 248

Ws. 2d 193, 635 N. W2d 635.
137 A manufacturer's failure to conmply W th t he
obligations set out in subsection (2)(b)2. permts the consuner

to file suit under subsection (7). See CGosse v. Navistar Int'

Transp. Corp., 2000 W App 8, 112, 232 Ws. 2d 163, 605

N.W2d 896 (recognizing that Ws. Stat. 8§ 218.015(7) (1997-98),

now Ws. Stat. § 218.0171(7), "allows the consunmer to enforce
the statute by bringing legal action"). The consuner's
"pecuniary loss" in subsection (7) is the loss "caused by a
violation of this section.™ Ws. Stat. § 218.0171(7). If the

18 The manufacturer is expected to "refund to the consuner
and to any holder of a perfected security interest in the
consuner's notor vehicle, as their interest may appear, the ful
purchase price plus any sales tax, finance charge, anount paid
by the consuner at the point of sale and collateral costs, |ess
a reasonabl e al | owance for use. " Ws. St at .
§ 218.0171(2)(b)2.b.
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consuner "prevails in such an action,” the ~court “"shall
award . . . twice the amount of any pecuniary |oss, together
W th costs, disbursenents and reasonable attorney fees, and any
equitable relief the ~court determnes appropriate.” Id.
(enphasi s added).

138 A consuner acting under subsection (2)(b)2. my
receive a conparable new notor vehicle or a refund of the full
purchase price, as provided, but the consuner does not get
double his purchase price, or attorney fees, or other add-ons
not contenplated by (2)(b)2., as long as the manufacturer
conplies tinely with the demand. A manufacturer that fails to
conply tinmely with a consuner's demand under (2)(b)2. assunes
the risk of paying twce the vehicle's full purchase price and
other itens nmentioned in (2)(b)2.b.—nanely, "any sales tax,
finance charge[s], anobunt paid by the consunmer at the point of
sale and collateral costs"—plus the consuner's reasonable
attorney fees, plus other "costs" and "disbursements"” and even
possible "equitable relief,” plus its own attorney fees, if any.
See Ws. Stat. § 218.0171(7); Hughes, 197 Ws. 2d at 976-77.
Consi dering these potent consequences for violating the statute,
t he manufacturer nmust weigh very carefully when "to hold 'em and
when to fold 'em"?"’

139 Subsection (2)(b)3. applies to |essees. See Ws.
Stat. 8§ 218.0171(1)(b)4. "If after a reasonable attenpt to

17 Kenny Rogers, The Gambler, on The Ganbler (United Artists
1978) .
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repair the nonconformty is not repaired, the manufacturer

shall" do the follow ng:
3. a. Wth respect to a consuner described in
sub. (1)(b)4., [nanely, a lessee,] accept return of

the notor vehicle, refund to the notor vehicle |essor
and to any holder of a perfected security interest in
the notor vehicle, as their interest may appear, the
current value of the witten |ease and refund to the
consuner the anobunt the consuner paid under the
witten | ease plus any sales tax and collateral costs,
| ess a reasonabl e all owance for use.

b. Under this subdivision, the current value of
the witten lease equals the total anount for which
that | ease obligates the consuner during the period of
the lease remaining after its early term nation, plus
the notor vehicle dealer's early term nation costs and
the value of the notor vehicle at the |ease expiration
date if the lease sets forth that value, less the
not or vehicle lessor's early term nation savings.

Ws. Stat. 8§ 218.0171(2)(b) (enphasis added).

140 These provisions, providing explicit protections for
| essees, were approved in 1987. 1987 Ws. Act 105. They are
obviously separate fromthe provisions protecting purchasers.

B. Certified Question One
141 1In its first certified question, the Seventh G rcuit

asked the foll ow ng:

When a consuner defined in Wsconsin Statute Section
218.0171(1)(b)4[.] brings an action pursuant to
subsection (7), if that consuner, after nmaking his
Lenon Law demand, then exercises an option to purchase
and buys the vehicle as provided in the lease, is the

consuner then entitled to recover the ambunt of the
pur chase price?

Tamm , 536 F.3d at 713. For the reasons stated, we believe the

answer i s no.
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142 A purchaser obtains title to a notor vehicle. A
purchaser is obligated to pay for the entire notor vehicle. A
purchaser will typically be required to pay the institution that
provided financing for the vehicle so that the purchaser could
purchase the vehicle from the manufacturer. In this scenario,
the manufacturer has been fully paid and the consuner is fully
obligated unless and until the contract is rescinded. Hence, a
remedy that returns the vehicle to the manufacturer and requires
the manufacturer to make a full refund of the consunmer's
purchase price, including taxes and finance charges, attenpts to
restore the parties to the situation they were in before the
pur chase. Hughes, 197 Ws. 2d at 976-77. A reasonabl e
al l owance for use provides a reasonable adjustnent to the status
quo.

143 In a typical |ease situation, a financial institution—
—+the |essor—has paid the manufacturer, and the I|essor holds
title to the notor vehicle during the term of the lease.'® The
| essee has financial obligations to the lessor for a specific
term Dependi ng upon the terns of the |ease, the |essee may
purchase the vehicle fromthe |essor at or before the end of the
| ease, or may wal k away at the end of the |ease. In short, the
financial obligation of the lessee is not as great as the

financial obligation of a purchaser. This is why Ws. Stat.

18 | eases are structured so that |essees take possession of
the property, but legal title remains with the |essor. See
Watertown Tractor & Equip. Co. v. Ford Mtor Cedit Co., 94
Ws. 2d 622, 632, 289 N.W2d 288 (1980).
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§ 218.0171(2)(b)3.a. provides that the manufacturer mnust refund
"to the nmotor vehicle |essor"—mnot the consuner |essee—:the
current value of the witten |ease" and why the consuner |essee
receives a refund of only "the amount the consunmer paid under
the witten |lease plus any sales tax and collateral costs [as
defined], less a reasonable allowance for use."

44 Both the consuner and the |essor have obligations to
the manufacturer that nust be satisfied to receive a refund.
The consuner |essee nust offer to return the notor vehicle to
the manufacturer. Ws. Stat. 8§ 218.0171(2)(cm 1. The | essor
must offer to transfer title to the manufacturer. Ws. Stat.

§ 218.0171(2)(cm 2. This Jlatter obligation may have been

formalized in the contract between the | essor and the

manuf act urer. Once the consunmer returns the vehicle and
receives his refund under (2)(b)3., the |ease Dbecones
unenf or ceabl e agai nst t he consuner. W' s. St at .

8§ 218.0171(2)(cm 3.
45 Logically, if the manufacturer violates the statute by

failing to provide a refund, then the consuner's danmages caused

by the violation are equal to the consuner's total financial

obligation under the lease, not the |ease paynents to date,

"plus any sales tax and collateral costs, |less a reasonable
al l onance for use." See Ws. Stat. § 218.0171(2)(b)3.a.; see
al so Hughes, 197 Ws. 2d at 981-84. The consuner's damages

include his total financial obligation under the |ease because
this obligation continues when the manufacturer refuses to
provide the consunmer a refund. If suit is brought under
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subsection (7) and the consuner prevails, the consuner is
entitled to "twice the amount of any pecuniary |oss"—~nanely,
the total financial obligation under the |ease, plus any sales
tax and collateral costs, less a reasonable allowance for use—
"together wth costs, disbursenents and reasonable attorney
f ees, and any equi t abl e relief t he court det er m nes
appropriate.” Ws. Stat. § 218.0171(7).

146 Put differently, when a | essee receives a refund under
§ 218.0171(2)(b)3., the |ease beconmes unenforceable against the
consuner because the consumer has returned the vehicle. Ws.
Stat. § 218.0171(2)(cm 3. However, when a |essee receives
damages under 8§ 218.0171(7), the lessee is not discharged from
any obligation to the |essor under the |ease. |f the | ease has
not expired, the lessee nust return the vehicle to the
manuf acturer, who has paid danages, and nust settle his
obligation with the | essor because the lessor will no |onger be
able to rely on the vehicle as security. The benefit to the
lessee is that his total financial obligation under the |ease

has been conpensated and his pecuniary |oss has been doubl ed. *°

19 Doubling the lessee's total financial obligation under
the lease elimnates the disparities that would occur if the
"pecuniary |oss" were neasured by the anount of |ease paynents
actually nmade, on a case-by-case basis, depending upon when suit
was filed and concluded during the course of a |ease. The
manufacturer is ultimately responsible for the current value of
the witten |ease. The consuner should be credited with the
full |ease obligation because he assumes the burden of resolving
the matter in court.
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147 The facts in this case present an additional winkle.
In the mdst of the dispute over the manufacturer's obligations
to the | essee, the |lessee opted to becone a purchaser—epted to
change his status. Tamm asserts that he was entitled to
purchase the vehicle under the terns of the |ease, and he
contends that he is not only entitled to a refund of his reduced
| ease obligation but also a refund of his entire purchase price.
Both, he contends, are neasures of his "pecuniary |oss,” which
shoul d be doubled by the court as a matter of |aw

148 This is not how we read the statute. A consuner nay
be entitled to purchase the vehicle under his |ease, but he is
not required to purchase the vehicle. An option is not the sane

as an obligation. See, e.g., Cear View Estates, Inc. v.

Veitch, 67 Ws. 2d 372, 377, 227 NW2d 84 (1975) ("The

di stinguishing feature of an option is that it does not bind the

purchaser to purchase or exercise the option.") (enphasis

added); see also Black's Law Dictionary 1121 (7th ed. 1999)

(defining "option" as "[a] contract nmade to keep an offer open
for a specified period, so that the offeror cannot revoke the
offer during that period"). |If a consumer has paid or would pay
extra under the |lease to secure the right to purchase, that
extra cost is built into the refund covering the consuner's
total |ease obligation. Thus, paying the consuner his entire
| ease obligation, plus any sales tax and collateral costs, |ess
a reasonable allowance for wuse, should relieve the consuner of
any financial obligation and restore the consunmer to his prior

posi tion. See Hughes, 197 Ws. 2d at 981-84. Doubl i ng that
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anmount conpensates the consunmer for his trouble. See id. at
984- 86. Paying his reasonable attorney fees nmkes it al
possi ble. See Ws. Stat. § 218.0171(7).

149 The <consuner also may Kkeep the vehicle when the
consuner has opted to purchase the vehicle.

150 Although we believe this policy is clear, we base our
conclusion on the statutory | anguage. Subsection (7) provides

that "a consuner may bring an action to recover for any danages

caused by a wviolation of this section.” W s. Stat.

§ 218.0171(7) (enphasis added). The manufacturer's violation of
the statute forced Tamm to continue paying his entire |ease
obligation (%$69, 327.10). However, it did not cause him to buy
the car. That was a voluntary decision, not a cost attributable
to the manufacturer's violation of the statute.

51 Subsection (7) provides that "[t]he court shall award
a consunmer who prevails in such an action twi ce the amount of
any pecuniary loss." Ws. Stat. 8§ 218.0171(7). W fail to see
how a consuner's voluntary expenditure of noney—beyond any
obligation in his |lease and sales tax and collateral costs—ean
fairly be described as part of a "pecuniary |oss" caused by the

manuf acturer that the statute requires a court to double.?

20 |f the lessee has voluntarily spent noney to accessorize
the |l eased vehicle and then nust give the accessorized vehicle
back to the manufacturer upon refund of the |ease obligation,
the lessee may be able to seek reinbursenent of these costs.
Whet her such costs would be included in the |essee's "pecuniary
| oss” under the statute woul d depend on the facts.
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52 In this case, the district court submtted the
question of damages to the jury. The jury awarded damages of
$26, 600. 00. The court nodified these damages. The court was
required to have sonme basis in law for nodifying the verdict
The basis in lawis found in the statute. Subsection (7) cannot
be viewed as wholly separate fromthe rest of the statute.? The
subsections of the statute nust be reconcil ed.

C. Certified Question Four

153 The fourth certified question reads as follows: "Is a
damage award wunder subsection (7) subject to a reduction for
reasonabl e use of the vehicle?" Tamm, 536 F.3d at 714.

154 As noted, Ws. Stat. 8§ 218.0171(7) cannot be viewed as
whol |y separate fromthe rest of the statute. It is very clear
from the statute that a purchaser-consunmer who demands a refund
of the full purchase price is subject to "a reasonabl e all owance
for use." Ws. Stat. § 218.0171(2)(b)2.b. It i1s equally clear
that a | essee-consuner who demands a refund of "the anount the
consuner paid under the witten lease" is also subject to "a

reasonabl e al |l owance for use." Ws. Stat. 8§ 218.0171(2)(b)3. a.

2l Contrary language is found in Estate of Riley v. Ford
Motor Co., 2001 W App 234, 9110, 248 Ws. 2d 193, 635
N. W2d 635: "Wsconsin Stat. § [218.0171(2)(b)3.a. and b.] do
not apply when a Lenon Law action is filed in the trial court.”
The court of appeals reached the correct determ nation when it
rejected the proposition that the | essee's |oss was "the current
value of the witten |ease." Id.  However, we believe the
correct damage anobunt was essentially the |lessee's tota
financial obligation under the |ease.
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55 Under subsection (7), a |essee-consuner is entitled to
a refund of his entire |ease obligation. In a normal situation
we see no reason in equity or in the statute to disregard "a
reasonabl e allowance for wuse" to reduce the anounts wused in
determning "pecuniary |oss." W note that “"reasonable
al l omance for use" is not a precise term The ceilings provided
in the statute are not i nflexible. See Ws. St at .
§ 218.0171(2)(b)2.b. and (2)(b)3.c.

156 The statute provides anple penalties for violation—
nanmely, a doubling of the consuner's "pecuniary |oss, together

with costs, disbursenents and reasonable attorney fees, and any

equitable relief the court determ nes appropriate.” Ws. Stat.
8§ 218.0171(7). Reasonabl e attorney fees nmy exceed pecuniary
| oss. Disregard of "a reasonable allowance for use" is not a

penalty contenplated by the statute and is not appropriate in
the normal situation.

157 Here the <consuner is an attorney who represented
hi msel f and did not ask for attorney fees. W were not asked to
address this subject.

| V. CONCLUSI ON

158 The purpose of the Lenon Law is to ensure that
manuf acturers, who al nost always have superior bargaining power
in consuner transactions, conply speedily with its requirenents

to nmake the consuner whol e. See Hughes, 197 Ws. 2d at 982-86

Church v. Chrysler Corp., 221 Ws. 2d 460, 468, 585 N W2d 685

(C. App. 1998). Because the Wsconsin Lenon Law is a renedi al
statute, its provisions "should be Iliberally <construed to
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suppress the mschief and advance the renedy that the statute

intended to afford.” Hughes, 197 Ws. 2d at 978.

159 There are, however, limtations to the penalties that
may be inposed for a manufacturer's violations. Recogni zi ng
those limtations will not undermne the effectiveness of an

i nportant consumer protection statute.

160 When a consunmer who is |leasing a notor vehicle brings
an action against the manufacturer of the vehicle pursuant to
subsection (7) of Ws. Stat. § 218.0171, and then exercises his
option to purchase the vehicle under the terns of the |ease, the
consuner is not entitled to damages for the price of his
voluntary purchase because his purchase was not "caused" by any
violation of the statute by the manufacturer. See Ws. Stat.
§ 218.0171(7).

61 Furthernore, the plain |anguage of the statute nakes
cl ear t hat a consuner's ref und under Ws. St at .
§ 218.0171(2)(b)2.b. or 3.a. IS subject to a reasonable
al l omance for use. Because we read subsection (7) in
conjunction with the rest of the statute, we conclude that the
anount of "pecuniary |oss" under Ws. Stat. § 218.0171(7) nust
i ncorporate a reasonable allowance for use before the pecuniary
| oss i s doubl ed.

162 By the Court.—Certified questions of |law answered, in
part, and the cause is remanded to the United States Court of

Appeal s for the Seventh Circuit for further proceedi ngs.
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