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STATE OF W SCONSI N ) I N SUPREME COURT

Kevin Blum Jr., by his Guardian ad Litem
Jason St udi nski

Plaintiff-Appellant-Petitioner,

VEEA | nsur ance Cor porati on, FI LED
| nvol untary-Plaintiff, JUL 14, 2010
V. A. John Voel ker

Acting derk of

1st Auto & Casualty I nsurance Conpany, Supreme court

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, Blum v. 1st Auto & Casualty

| nsurance Co., 2009 W App 19, 315 Ws. 2d 822, 762 N W2d 819,

affirmng an order of the Grcuit Court for Sauk County, Guy D.
Reynol ds, Judge. The circuit court granted summary judgnent to
1st Auto & Casualty Insurance Conpany (1st Auto) on grounds that

Kevin Blum (Blum was not entitled to the uninsured notorist
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(UM coverage in his policy because the owner of the uninsured
vehicle involved in an accident involving Blum was not
negligent, while the negligent operator of that vehicle was
insured. The court of appeals affirned, reasoning that although
the UM policy provision was anbi guous, Ws. Stat. 8§ 632.32(4)(a)
(2005-06)! does not mandate coverage when the alleged tortfeasor
in an autonobile accident is insured, and a reasonable person
woul d not expect to receive nore UM coverage than contenpl ated
by the statute. Accordingly, it held that the policy did not
provi de UM coverage for Bl um under these facts.

12 In its analysis, the court of appeals relied on

holdings in Henerley v. Anerican Famly Mitual |nsurance Co.,

127 Ws. 2d 304, 379 NW2d 860 (Ct. App. 1985), a decision that

this court expressly overruled in Hull v. State Farm Mitual

Aut onobile I nsurance Co., 222 Ws. 2d 627, 586 N.W2d 863

(1998). The court of appeals reasoned that Henerley could stil
be used as precedent for holdings that had not been specifically
overruled by this court.

13 W concl ude the foll ow ng:

A The UM policy in this case is unanbi guous and does not
provi de UM coverage when the owner of an uninsured notor vehicle
was not negligent. The provisions on liability in the UM

policy, read separately or as a whole, do not contenplate

L All subsequent references to the Wsconsin Statutes are to
the 2005-06 version unless otherw se indicated. Ws. Stat.
§ 632.32 was recently anended by 2009 Ws. Act 28, 88 3154-55
These changes were effective Novenber 1, 2009, and therefore do
not affect the outcone of this case.
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coverage when the owner of an uninsured notor vehicle is not
negligent and has no other basis of liability for an accident.

B. Former Ws. Stat. 8 632.32(4) did not nandate coverage
in a situation where the sole alleged tortfeasor was insured and
his insurance equaled the level of UM coverage in the injured
i nsured' s policy.

C. A court of appeals decision loses all precedential
value when it is overruled by this court. Although the court of
appeal s correctly concluded that UM coverage was unavail able on
these facts, it should not have relied on Henerley to reach this
conclusion because that decision no |onger possessed any
precedenti al val ue.

14 Accordingly, we affirm the decision of the court of
appeal s.

| . BACKGROUND AND PROCEDURAL HI STORY

15 The facts of this case are undisputed. Kevin Bl um was
seriously injured after junping on the hood of a pickup truck
driven by Ni cholas Burch (N chol as). Ni chol as accel erated the
truck, then applied the brakes, causing Blum to be thrown off
the vehicle and to strike his head on the curb. Bl um s counse
describes the resulting injuries as catastrophic.

16 The pickup was owned by Nicholas's father, Bruce Burch
(Bruce), who did not have an insurance policy on the vehicle at
the time of the accident. Ni cholas hinself was covered by a
[tability insurance policy wth American Standard |nsurance
Conpany (Anerican Standard). Prior to this lawsuit, Blum
rel eased Nicholas and Anmerican Standard from further liability

3
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in exchange for a settlenment of $250,000, the nmaxi mum under
Anmerican Standard's liability limts.

17 At the tinme of the accident, Blum was covered by a
famly insurance policy from 1st Auto. Under Part C of the
policy, entitled "Uninsured WMdtorist", paragraph A of the

| nsuri ng Agreenent provided:

A W w il pay conpensatory damages which an
insured is legally entitled to recover from the owner
or operator of an uninsured notor vehicle because of
bodily injury:

1. Sust ai ned by any insured; and
2. Caused by an acci dent.
The owner's or operator's liability for these danages

must arise out of the ownership, maintenance or use of
t he uni nsured notor vehicle.

Uni nsured notor vehicle neans a |and notor vehicle or
trailer of any type:

1. To which no bodily injury liability bond, or
policy applies at the same tine of the accident.

18 After discovering that Bruce had no insurance for the
pi ckup, Blum s attorney, Lee Atterbury, gave 1st Auto notice of
a claimunder the UM provision of the 1st Auto policy. A clains
representative responded to Atterbury, inquiring into his theory
of liability regarding the negligence of the vehicle owner. I n
response, Atterbury clainmed that Bruce had negligently entrusted
the vehicle to Nicholas. 1st Auto did not pay the claim

19 Bl um sued, seeking conpensation for UM benefits. 1st

Auto noved for summary judgnment on the ground that its UM



No. 2008AP1324

coverage is not available where the negligent operator of a
vehicle is insured, but the non-negligent owner is not. In
time, Blum conceded that he could not establish that Bruce was
negligent, but he asserted that the 1st Auto policy provided UM
benefits by virtue of the fact that Bruce did not have insurance
for the vehicle.

10 The circuit <court granted summary judgnent to 1st
Auto, concluding that the policy's UM provision could not
reasonably be understood as supplenenting the insurance
avai lable to an insured driver. It reasoned that "to ascribe
the neaning plaintiff argues for would inescapably lead to the
conclusion that plaintiff's uninsured notorist coverage covers
insured notorists.”

11 The court of appeals affirned. Rel ying on part of the
analysis in Henerley, the court held that the |anguage of the
policy was anbiguous. Blum 315 Ws. 2d 822, ¢{10. The court
then concluded, based on Henerley, that "[a] reasonable person
woul d understand the words in the policy to provide the coverage
contenpl ated by the statute."™ I1d., 911 (quoting Henerley, 127
Ws. 2d at 309-10). The court noted that, while Hull overruled
Henerley's interpretation of 8 632.32(4)(a), it did not
inplicate Henerley's conclusion that the contract was anbi guous
and that a reasonable insured would interpret the contract to
provide the statutorily required coverage. 1d., 114.

12 Because it concluded that the policy |anguage was
anbi guous but followed the statutory requirenents, the court of
appeal s | ooked to the statute and this court's interpretation of

5
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the statute in Hull to resolve the anbiguity. Id., f9109. The
court then noted that Hull "requires UM coverage whenever either
the owner or the operator of a notor vehicle is allegedly
negligent and not covered by liability insurance.” Id.
Applying this rule, the court concluded that UM coverage was not
requi red because the negligent operator of the vehicle was
covered by liability insurance. |d.

13 Blum petitioned this court for review, which we
gr ant ed.

1. STANDARD OF REVI EW

14 W review a circuit court's grant of summary | udgnment

de novo, wusing the sane nethodology enployed by the circuit

court under W s. St at . 8 802. 08. Smth v. Kat z, 226

Ws. 2d 798, 805, 595 N W2d 345 (1999). Under § 802.08(2), a
court shall grant a notion for sunmary judgnent when there is no
genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of |aw Ws. Stat.
§ 802.08(2).

15 This case involves the interpretation of an insurance
policy and a statute. Both matters present questions of |aw
that we review de novo, although we benefit from the anal yses of
the circuit court and court of appeals. Hull, 222 Ws. 2d at

636; Cark v. American Famly Mit. Ins. Co., 218 Ws. 2d 169

173, 577 N.W2d 790 (1998).
[11. DI SCUSSI ON
116 This case presents three issues for our review The
first is whether Blum is entitled to conpensation for his

6
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injuries under the UM provision of his policy wth 1st Auto.
The second is whether fornmer Ws. Stat. § 632.32(4) required
coverage under these facts, even if Blums policy did not

provi de coverage.? The third is whether a court of appeals

deci sion possesses precedenti al value after it has been
overruled by the suprene court. W address these issues in
turn.

A Coverage Under Blumis UM Policy

117 This case asks us to interpret 1st Auto's policy.
Such an exercise requires us to apply well-established
principles of <contract interpretation and insurance policy
construction. W Dbegin our analysis wth a review of these
gui di ng principles.

18 An insurance policy is a contract and is interpreted
by the same rules governing contract construction. Gen. Cas.

Co. of Ws. v. Hlls, 209 Ws. 2d 167, 175, 561 N W2d 718

(1997); Kuhn v. Allstate Ins. Co., 193 Ws. 2d 50, 60, 532

N.W2d 124 (1995). The primary objective of contract
construction is to ascertain and give effect to the intent of

the parties. Johnson Controls, Inc. v. Enployers Ins. of

Wausau, 2003 W 108, 130, 264 Ws. 2d 60, 665 N W2d 257

21n his petition for review, Blum also raised the follow ng
i ssues: (1) Wiether UM coverage should be determned by the
ordinary neanings and definitions of ternms set forth in the
i nsurance policy or by the requirenents of 8§ 632.32(4); and (2)
whet her an anbi guous policy should be construed in favor of the
insured or the drafter. Both of these issues are enconpassed in
our analysis of whether Blum is entitled to coverage under
either his UM policy or § 632.32(4).
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(quoting Hills, 209 Ws. 2d at 175); Maas v. Ziegler, 172

Ws. 2d 70, 79, 492 N W2d 621 (1992). W determne the
parties' intent by examning "the four corners of the insurance

policy itself." Sanbs v. City of Brookfield, 66 Ws. 2d 296

317, 224 N W2d 582 (1975). The court nmust construe policy
| anguage "to nean what a reasonable person in the insured s
position would understand it to nean." Hull, 222 Ws. 2d at
637, Hlls, 209 Ws. 2d at 175.

119 Wien a policy is clear and unanbi guous, it "should not

be rewitten Dby construction to bind an insurer to a

risk . . . it [never] contenplate[d] or [intended] to cover, and
for which it was not paid." Li npert v. Smth, 56 Ws. 2d 632,
640, 203 N.W2d 29 (1973). If a policy is anbiguous, the court
construes terns that limt coverage against the drafter of the

policy, e.g., the insurer. Taylor v. Geatway Ins. Co., 2001 W

93, 910, 245 Ws. 2d 134, 628 N.W2d 916. The terns of a policy
are anbiguous if they are "susceptible to nore than one

reasonabl e construction.” Smth v. Atlantic Mut. Ins. Co., 155

Ws. 2d 808, 811, 456 N.W2d 597 (1990).
120 However, when considering the neaning of a particular
term or provision, insurance policies, |ike other contracts, are

to be read as a whol e. Li ebovich v. Mnn. Ins. Co., 2008 W 75,

127, 310 Ws. 2d 751, 751 N W2d 764; Fol kman v. Quamre, 2003

W 116, 924, 264 Ws. 2d 617, 665 N W2d 857. As a result, it
may be "necessary to | ook beyond a single clause or sentence to

capture the essence of an insurance agreenent,"” so that a policy
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is not "made anbiguous by isolating a small part from the
context of the whole." Id., f21.

21 The court of appeals held that the use of both the
term "uninsured notorist” and the term "uninsured notor vehicle"
created anbiguity in the UM provision. Blum 315 Ws. 2d 822,
117. The term "uninsured notorist"” appears eleven tines in the
policy, usually in the phrase "Uninsured Mtorist Coverage", and

also as the title for the section on "Uninsured Mtorist"

benefits.? The term "uninsured notor vehicle" appears four
times, all wthin the Insuring Agreenent under Part GC—
"Uni nsured Mdtorist." The court of appeals’ determ nation of

"anmbiguity" resulted from reading those two terns narrowy and
in isolation, instead of |looking to the policy as a whol e.

22 Blum argues that he is entitled to coverage under the
UM provision because the vehicle driven by N cholas was
uni nsur ed. He submts that a vehicle that is uninsured is an
"uninsured notor vehicle." 1st Auto's UM provision, he
contends, does not require that the driver of an uninsured notor
vehicle also have no insurance in order to trigger coverage
under the UM policy. Hence, he argues, the fact that N chol as,

the driver, had insurance did not defeat Blunis UM coverage

3In statutory construction, the title or heading of a
statute is not part of the statute itself. Ws. Stat.
8§ 990. 001(6). By contrast, we attenpt to construe contracts so
that "each sentence, phrase or word used will have some neani ng,
and none of the Ilanguage discarded as superfluous or
meani ngl ess. " D Angelo v. Cornell Paperboard Products Co., 59
Ws. 2d 46, 50, 207 N.W2d 846 (1973).
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claim Under this ingenious interpretation, the relevant
inquiry is whether the notor vehicle, not the notorist, is
uni nsur ed.

123 W& believe Blums interpretation of the UM policy
m sinterprets both the purpose of UM insurance and the kind of
coverage a reasonable person in the position of the insured
woul d expect from this policy. We conclude that a reasonable
insured, reading the policy as a whole, would not expect that
the policy provides coverage under these circunstances. There
are at least three reasons why the policy unanbi guously does not
provi de coverage under the facts of this case: (1) the alleged
tortfeasor is insured and no negligence is alleged on the part
of the uninsured vehicle owner; (2) an insurance policy applied
to the vehicle at the tinme of the accident; and (3) the
tortfeasor's insurance equals the insured s UM coverage.

24 First, the 1st Auto policy enconpasses a requirenent
that the uninsured party is actually liable because of the
party's negligence or because of sonme other basis for liability.
The UM provision provides coverage for damages "which an insured

is legally entitled to recover,"” and further provides that

"[t]he owner's or operator's liability for these damages nust
arise out of the ownership, maintenance or use of the uninsured
nmotor vehicle." (Enphasis added.) These qualifications on 1st
Auto's liability are directly aligned with the general purpose
of UM insurance, which is to "protect[] the insured from the
negli gence of the uninsured . . . notorist segnent of the public
by putting the insured in the sane position he or she would have

10
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been in if the uninsured had liability insurance.” 9 Lee R

Russ & Thomas F. Segalla, Couch on Insurance, 8§ 122:35 (3d ed

1998). To accept Blum s argunent would be to renove the el enent
of negligence from the equation. Under Blum s interpretation
1st Auto would be liable even when there was no negligence on
the part of the driver or the owner, sinply because the vehicle
itself was not insured. The phrase "uninsured notor vehicle"
cannot be stretched to such | engths.

25 Second, even if the UM policy were to provide coverage
any tinme that a notor vehicle itself was uninsured, the vehicle
driven by N cholas would not fall within the policy's definition
of an uninsured notor vehicle. The policy defines an uninsured
motor vehicle as one to which "no bodily injury liability bond,
or policy applies at the sane tine of the accident.” Bl um
construes this phrase narrowy to nean a vehicle which is not
itself insured. However, an insurance policy may "apply" to a
vehicle even though the vehicle itself is uninsured. "Appl y"
means: "To be pertinent or relevant; a rule that applies to

everyone." Anerican Heritage Dictionary 89 (3d ed. 1996).

126 1If we ask whether there was an insurance policy
pertinent or relevant to the vehicle involved in this accident,
the answer is clearly yes. At the time of the accident,
Ni cholas was insured as a driver under a policy with Anmerican
Standard. Anerican Standard settled with Blumin the anount of
$250, 000 in exchange for a release fromliability. The American
Standard policy applied to the vehicle because the operator's
liability policy was inplicated by his operation of the vehicle.

11
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Therefore, even if 1st Auto's UM policy hinged on the insured
status of the vehicle, rather than the notorist, Blum would not
be eligible for coverage because the vehicle driven by N chol as
was not an uni nsured notor vehicle under the policy.

27 Third, the presence of a valid reducing clause in 1st
Auto's policy further supports the conclusion that a reasonable
person in the position of the insured would not have expected UM
coverage to apply in this case.? Under W s. St at .
8 632.32(5)(i), a policy may reduce an insurer's liability for
UM coverage by an anount "paid by or on behalf of any person or
organi zation that may be legally responsible for the bodily
injury or death for which paynent is nade." Part C of the
| nsuring Agreenent governing UM coverage includes a section

titled "Limt of Liability" mrroring the statutory | anguage:

A The single I|imt of liability for one
aut onobil e shown in the Declarations for each person
for uninsured notorist coverage s our maxi num

“* Blum urges us to find that 1st Auto waived its right to
rely on the reducing clause because it first raised this
argunment in this court. As a matter of judicial econony,
defenses not raised at the circuit court |evel are generally
deened to have been waived. Dep't of Taxation v. Scherffius, 62
Ws. 2d 687, 696-97, 215 N W2d 547 (1974). These concerns,
however, are less relevant when new argunents are raised by
respondents who seek "to uphold rather than reverse the result
reached at trial." State v. Holt, 128 Ws. 2d 110, 124-25, 382
N.W2d 679 (Ct. App. 1985). Furthernore, it is well-established
law in Wsconsin that an appellate court may sustain a |ower
court's ruling "on a theory or on reasoning not presented to the
| oner court." Li berty Trucking Co. v. DI LHR 57 Ws. 2d 331
342, 204 N.W2d 457 (1973). The validity and application of a
reducing clause is a matter of |law, and we may properly consider
it as alternative grounds to find that Blumis not entitled to
UM cover age.

12
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l[itability for all damages . . . arising out of bodily
i njury sustained by any one person.

D. The limts of liability payable for this
coverage will be reduced by:

1. Amounts paid by or on behalf of any person
or organization that may be legally responsible for
the bodily injury or death for which paynent is nade.

128 In other words, when an accident falling under the UM
coverage results in paynent to the insured by the tortfeasor,
this provision reduces 1st Auto's liability by the anount of
t hat paynent. This provision reflects the parties' expectation
that the insured would be covered only if a tortfeasor's |ack of
i nsurance placed the insured in a wirse position than he or she
woul d have been in if the tortfeasor had been insured.

129 W have held that reducing clauses wth conmmon,
ordinary |anguage substantially simlar to the statute are

unanbi guous when standing alone. State Farm Mut. Auto. Ins. Co.

v. Bailey, 2007 W 90, 126, 302 Ws. 2d 409, 734 N.W2d 386. An
ot herwi se unanbi guous reduci ng clause may be rendered anbi guous,

however, in the context of the entire policy. See Fol knman, 264

Ws. 2d 617, ¢921. A policy that builds up false expectations,
contains internally inconsistent provisions, or is so "deceptive
that it befuddles the wunderstanding and expectations of a
reasonable insured" wll be considered contextually anbi guous.
Id., 91120, 31. 1st Auto's policy cannot be accused of these

faul ts.

13
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130 The Decl arations page of the policy provides a summary
of the nost pertinent ternms of coverage. On this page, the term
"Uninsured Mdtorist Coverage" is imediately followed by a
doubl e asterisk which leads to the statenent, two |ines bel ow
"Limts mght be reduced by policy provision or law. " Moreover,
the reducing clause itself is found, not buried in fine print or
an appendi x, but in the sanme section of the policy governing UM
cover age. There is nothing to create a m sapprehension or give
rise to conflicting interpretations in the mnd of a reasonable
insured as to the purpose and effect of the reducing clause.
The clause is not contextually anbi guous.

131 When we consider the facts in light of this
unanbi guous reducing clause, the policy clearly does not provide
UM coverage in this situation. Bl um received $250,000 from
American Standard in exchange for its release from liability.
This paynent recognizes Anerican Standard's legal liability for
Ni chol as's negligence, and as such, it represents the exact
paynment contenplated in the limts of liability described above.
Had he been eligible for UM coverage, Blum would have been
entitled to $250,000 under his policy. Therefore, even if this
accident had fallen within the terns of UM coverage, Blum would
not have been entitled to any paynent from 1st Auto, because the
settlenment from Anerican Standard exactly offset the anobunt to
whi ch he woul d have been entitled under the policy.

32 This result confirns our conclusion that it is
unreasonable for Blumto expect UM coverage in a situation where
an applicable insurance policy for the operator has provided

14
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conpensation for Blums injuries equal to the [imt on Blums UM
policy. The |anguage of the policy, read as a whole, is
unanbi guous. A reasonable person in the position of the insured
would not construe this policy as providing coverage when the
insured has already recovered damages from an insured
tortfeasor. Because the UM provision is unanbiguous, we need
not address whether this provision nust be construed agai nst 1st
Auto as the drafter.
B. Statutory Requirenents for Uninsured Mtorist Coverage

33 Having concluded that the policy unanbiguously does
not provide coverage in this circunstance, we turn to whether
the UM statute in effect at the tine of the accident nandated

coverage. The UM section provided, in relevant part:

Required Uninsured Mtorist and Medical Paynents
Cover ages. Every policy of insurance subject to this
section that insures with respect to any notor vehicle
registered or principally garaged in this state
against loss resulting from liability inposed by |aw
for bodily injury or death suffered by any person
arising out of the ownership, maintenance or use of a
notor vehicle shall contain therein or supplenental
thereto provisions approved by the comm ssioner:

(a) Uninsured Motorist. 1. For the protection
of persons injured who are legally entitled to recover
damages from owners or operators of wuninsured notor

vehicles because of bodily injury, si ckness or
di sease, including death resulting therefrom in
limts of at |east $25,000 per person and $50, 000 per
acci dent.

Ws. Stat. § 632.32(4) (enphasis added).
134 In Hull, this court interpreted the requirenents of

Ws. Stat. § 632.32(4) when the driver is insured but the notor

15
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vehicle is not. We concluded that "8 632.32(4) requires UM

coverage whenever either the owner or the operator of a notor

vehicle is allegedly negligent and is not covered by liability
insurance." Hull, 222 Ws. 2d 627 at 632 (enphasis added).

135 Hull involved two alleged tortfeasors: the driver of a
vehicle that struck and killed the deceased and the owner of
that vehicle who negligently maintained it. Id. at 633. The
driver's use of the vehicle was insured, but the owner did not
have a liability policy covering the vehicle or its operation.
Id. at 632. State Farm denied Hull's spouse UM coverage on the
grounds that the driver's use of the vehicle was insured and
thus the vehicle was not an "uninsured notor vehicle" under the
policy. Id. at 633. W held that Hull was entitled to UM
coverage for the wuninsured owner's negligence under a plain
reading of her State Farm policies, but proceeded to consider
her claim under the statute in the interests of furthering
judicial econony. Id. at 640 n.7.

136 We held that the term "uninsured notor vehicle" was

anbi guous in the statute, and exanm ned the |egislative purpose

16
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to determine whether Hull was entitled to coverage.® e
described the purpose of 8§ 632.32(4) as to place the insured in
the same position as if the tortfeasor had been insured. [d. at
643-44. Were there were nultiple tortfeasors, the fact that
the driver was insured did not preclude Hull from seeking UM
coverage for the acts of the uninsured owner as conpensation for
the insurance the negligent owner should have had. 1d. at 646.
137 The factual scenario in the instant case is

essentially, the reverse of Hull. Hul | sought coverage agai nst

an owner who was both negligent and uninsured. Bl um seeks UM
coverage because an owner was uninsured, even though he was not
negl i gent . Blum asserts that the wuninsured status of the
vehicle is enough to provide coverage. Hi s argunment focuses on
| anguage in Hull concluding that the insured was entitled to UM
coverage if either the owner or driver was uninsured, while
gl ossing over the phrase restricting this coverage to situations
in which the uninsured party is liable. To put it differently,

under Hull a party is entitled to UM coverage if she can

® The court of appeals had previously interpreted the
statute in Henerley v. Anmerican Famly Mitual |nsurance Co., 127
Ws. 2d 304, 379 N W2d 860 (Ct. App. 1985). Faced with a
simlar factual scenario, the court of appeals concluded that
the term "uninsured notor vehicle" was anbiguous as it appeared
in the statute. Id. at 308. The court of appeals concluded
that the statute contenplated only those notor vehicles where
neither the owner nor the operator is insured in order for the

insured to collect UM benefits. 1d. at 310. Al though the Hul
court agreed with the Henmerley court's conclusion that the
statute was anbi guous, it rejected Henerley's holding as

contrary to the legislative purpose of 8§ 632.32(4). Hul |, 222
Ws. 2d at 644-46.

17
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denonstrate that sonebody—whether the owner or operator—waas
both negligent and uninsured. In Hull, the owner of the vehicle
in question was allegedly both negligent and uninsured. Her e,
Blum alleged that N cholas was negligent, but N cholas was
insured. Blum could not allege that the uninsured party, Bruce,
was negligent. Therefore, § 632.32(4), as interpreted in Hull,
does not mandate coverage here.

138 Denying UM coverage under these circunstances furthers
the purpose of the statute. The statute sought to provide
coverage to an innocent victim for the negligence of an
uninsured tortfeasor. Hul |, 222 Ws. 2d at 646. It did not
seek to establish a duplicative source of conpensation where the
only party with legal liability is insured. Had the vehicle in
this case been covered by insurance, the insurance would not
have conmpensated Blum unless he had established negligence or
other liability on the part of the owner. Simlarly, in the
absence of negligence by the uninsured party, the statute does
not mandate UM cover age.

139 In discussing Henerl ey's interpretation of t he
| egislative purpose, Hull enphasized that "[i]n Henerley, the
sole alleged tortfeasor, the driver of the vehicle, was
insured." Id. at 645. In Hull, both the driver and the owner
were allegedly negligent. 1d. at 645-46. The court noted that,
in such circunstances, UM coverage was necessary to further the

pur pose of the statute:

The only way in which to place Hull in the sane
position she would have been in, had the uninsured
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nmotori st been insured, is to require that UM coverage
be provided to her. In the absence of UM coverage for
the owner's alleged negligence, Hull would be denied a
source of conpensation for the owner's alleged
negl i gence, even t hough t he driver's al | eged
negligence wuld be covered under the driver's
M | waukee Mutual insurance policy.

|d. at 646.

40 The Hull court's enphasis on the differences between

the facts in Hull and the facts in Henerley further supports the

conclusion that mandating coverage here would not further the
purpose of 8§ 632.32(4). Unlike Hull, Blum was not "denied a
source of conpensation for the owner's alleged negligence." I1d.
He was provided a source of conpensati on—$250,000 under the
American Standard policy—for the only negligence he alleged:

the driver's.

141 1In sum Hul | ' s interpretation of 8 632.32(4)

conclusively resolves the statute's application to these facts.
Because Blum all eged negligence only on the part of the insured
driver, 8 632.32(4) does not mandate UM cover age.
C. Precedenti al Val ue of Overruled Court of Appeals Decisions

142 We next address whether a court of appeals decision
retains any precedential value when it is overruled by this
court. W hold that when the suprenme court overrules a court of
appeals decision, the <court of appeals decision no |onger
possesses any precedential value, unless this court expressly
states ot herw se.

43 1In this case, the court of appeals relied on Henerley
to support its interpretation of the policy. Blum 315
Ws. 2d 822, f19. In Hull, this court held: "For the sake of
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clarity, we choose to overrule Henerley rather than Iimt it to
its facts."” Hul |, 222 Ws. 2d at 646 n.12. The court of

appeal s reasoned that, because Hull's ruling on the construction

of the statute did not inplicate Henerley's interpretation of
the policy, Henerley's holding on the policy renuained
precedential. Blum 315 Ws. 2d 822, 114, 17.

44 The court of appeals has developed a body of |aw
regarding the precedential value of its reversed and overrul ed
opi ni ons. As applied by the court of appeals, "[t]he general

rule is that holdings not specifically reversed on appeal retain

precedential value." Sweeney v. Gen. Cas. Co. of Ws., 220

Ws. 2d 183, 192, 582 NWw2d 735 (C. App. 1998) (enphasis

added) . The court first described this rule in Spencer v.

Brown, although it declined to apply the rule under the specific

ci rcunstances of that case. Spencer v. County of Brown, 215
Ws. 2d 641, 650-51, 573 N.w2d 222 (C. App. 1997). It has
since applied this rule on several occasions. See, e.g.,

Schauer v. Diocese of Geen Bay, 2004 W App 180, 9115, 276

Ws. 2d 141, 687 N.W2d 766; Peace Lutheran Church & Acadeny V.

Village of Sussex, 2001 W App 139, 9115 n.5, 246 Ws. 2d 502,

631 N.W2d 229; State v. Byrge, 225 Ws. 2d 702, 717-18 n.7, 594

N.W2d 388 (Ct. App. 1999), aff'd, 2000 W 101, 237 Ws. 2d 197,
614 N. W 2d 477.

45 The general rule developed by the court of appeals
applied to cases that were reversed on direct review by this
court. Blum 315 Ws. 2d 822, 116. However, the court of
appeals in this case reasoned that the rule should also apply
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where the court of appeals was overruled by this court while
this court was review ng another case. |d.

146 We now hold that it was error for the court of appeals
to rely on Henerley, because Henerley no |onger possessed any
precedential val ue. Unless this court explicitly states
ot herwi se, a court of appeals opinion overruled by this court no
| onger retain any precedential value. This conclusion is
supported by the constitutionally designated purposes of this
court and the court of appeals, as well as practical
consi derati ons.

147 First, retaining precedential value in overruled court
of appeal s decisions would not serve the purposes of the suprene

court or the court of appeals. In Cook v. Cook, this court

conpared the roles of the suprene court and the court of

appeal s. Cook v. Cook, 208 Ws. 2d 166, 188-89, 560 N W2d 246

(1997). The court of appeals' "primary function is error
correcting. Nevert hel ess under sonme ci rcunst ances it
necessarily perforns a second function, that of |aw defining and
| aw developnent.” Id. at 188. The court went on to describe

t he purposes of the suprene court:

In contrast, the suprene court's primary function
is that of law defining and |aw devel opnent. :
The purpose of the suprene court is to oversee and
i npl enent the statew de devel opnent of the |aw. The
suprene court is the only state court with the power
to overrule, nodify or wthdraw |anguage from a
previ ous suprene court case.

Id. at 189 (internal quotations and citations omtted).
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48 This purpose is reflected by the manner in which this
court accepts and reviews cases. Qur Internal Operating
Procedures state that our "principal criterion in granting or
denying review is not whether the matter was correctly decided
or justice done in the |lower court, but whether the matter is
one that should trigger the institutional responsibilities of
the Suprenme Court.” Ws. S. . I10P (Jan. 1, 2010). Simlarly,
we have interpreted our discretionary reversal power broadly as

part of our "law developing or |awdeclaring function." State

v. Schumacher, 144 Ws. 2d 388, 407, 424 N W2d 672 (1988).

Thus, we have said that we may reach issues "of great public

i nportance,"” even if they are nobot or the parties would not

ordinarily have standing to raise them ld. at 405. W al so
have said that we wll decide noot issues that may recur for
whi ch "guidance is needed for the trial courts.” 1d. at 405-06.

Because the court of appeals is "charged primarily with error
correcting in the individual case,” id. at 407 (quoting State ex

rel. Swan . El ecti ons Board, 133 Ws. 2d 87, 93- 94, 394

N.W2d 732 (1986)), we have declined to give the court of
appeal s the same broad power of discretionary reversal, id. at
408.

49 Thus, when this court accepts review of a case, it
does so to clarify and develop the |aw and provi de gui dance for
| oner courts. This purpose would not be served by requiring
this court to address specifically every holding in a court of
appeals decision to protect the coherence of this court's
hol di ng. Such a rule wuld expand this court's "error-
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correcting” role by requiring the supreme court to repudiate
each holding in a court of appeals decision that nmay be
i ncorrect. | f questions remained about the precedential value
of a court of appeals decision once the suprene court had
overruled that decision, the |awdeveloping value of this
court's decision would be jeopardized.

150 The primary function of the court of appeals is error
correction. As discussed in Cook, the court of appeals' |aw
developing role 1is secondary and arises only "under sone
circunstances,"” as the court is required to "adapt[] the comon
law and interpret[] the statutes and federal and state
constitutions in the cases it decides.”" Cook, 208 Ws. 2d at
188. The court of appeals' primary functi on—error correcti on—
does not require recognizing the precedential value of parts of
publ i shed opi ni ons that have been overrul ed.

51 The court of appeals' ability to function as an error-
correcting court is strengthened by our holding as it clarifies
the precedential status of overruled cases. The court of
appeals is in a better position to apply established |aw when
there is a bright-line rule nullifying the precedential value of
an overrul ed court of appeals decision.

152 This policy concern is highlighted by some of the
confusion that has resulted from the court of appeals' -current
rul e. For exanple, in Spencer, the court declined to apply the
rule where this court had explained that its "decision should
not be taken as approval of the reasoning of the Court of
Appeal s on that issue." Spencer, 215 Ws. 2d at 650-51 (quoting
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Anderson v. Gty of MIwaukee, 208 Ws.2d 18, 559 N W2d 563

(1997)). In Byrge, the court of appeals noted that "it is not
clear whether this general rule should apply when the nessage
from the suprenme court is that the court of appeals should not
even have addressed the issue in the first instance." Byrge
225 Ws. 2d at 717-18 n. 7. In Sweeney, one party argued that
the rule should not apply because this court's decision to
decide a case on different grounds "disavowed" the court of
appeal s' earlier ruling. Sweeney, 220 Ws. 2d at 192-93. The
court of appeals rejected that argunent, noting that, "when the
suprene court wants to disavow our reasoning, or, at |east,
prevent any inplicit approval of our reasoning, it does so
expressly." 1d. at 193.

53 The court of appeals itself expressed concerns as to
the validity of its current rule by certifying the question to
this court. Byrge, 225 Ws. 2d at 717-18 n.7. Al t hough the
court did not grant certification of the question at that tine,
Chi ef Justice Abrahanson noted five years later that the matter
was still wunresolved: "While the court of appeals apparently
treats all or parts of its decisions as precedential even after
this court has reviewed them the question of the precedenti al
value of a court of appeals decision that has been reviewed by

this court has not been decided by this court.” State v. Gary

MB., 2004 W 33, 19144 n.1, 270 Ws. 2d 62, 676 N W2d 475
(Abrahanson, C. J., dissenting). Shortly thereafter, the court
of appeals again noted that "we have al so expressed sonme concern
about applying that principle in certain situations.” Ten Mle
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Inv. v. Sherman, 2007 W App 253, 915, 306 Ws. 2d 799, 743

N. W 2d 442. By providing a bright-line rule, we seek to
elimnate the confusion that has surrounded this issue.

154 One mght argue that the court of appeals' current
rule serves to fill in the "gaps" not expressly addressed by
this court. But these cases suggest that the court's rule has
not been consistently applied and has created nore confusion
than clarity. GCrcuit courts should not be forced to engage in
legal analysis as to precisely which holdings in court of
appeal s decisions are still good |aw, or whether, based on sone
particul ar |anguage in the suprenme court decision, the genera
rule should not be applied. A bright-line rule that this court
overrules a court of appeals decision in its entirety, unless it
expressly states otherwise, will prevent this kind of confusion.

155 The public and litigants are entitled to clear and
under st andabl e | egal rules. Litigants do not benefit when they
are put in the position of relying on a decision that is of
guestionable precedential value; relying on a decision that
cites such a decision; or having their case decided upon
precedent that this court had intended to overrule but had not
said so expressly. This principle applies not only to litigants
before trial courts and the court of appeals, but also to the
public as a whole, which is equally entitled to consistency in
the |aw. Therefore, our holding today not only clarifies the
law for circuit courts and litigants, but also clarifies the |aw

for the public as a whol e.
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156 For these reasons, we conclude that a court of appeals
deci sion expressly overruled by this court no |onger retains any
precedential value, unless this court expressly states that it
is leaving portions of the court of appeals decision intact.
Al t hough we affirm the court of appeals, it was error for the
court to rely on Henerley as authority for its interpretation of
the policy | anguage.

| V. CONCLUSI ON

157 We concl ude the foll ow ng:

A The UM policy in this case is unanbi guous and does not
provi de UM coverage when the owner of an uninsured notor vehicle
was not negligent. The provisions on liability in the UM
policy, read separately or as a whole, do not contenplate
coverage when the owner of an uninsured vehicle is not negligent
and has no other basis of liability for an accident.

B. Former Ws. Stat. 8 632.32(4) did not nandate coverage
in a situation where the sole alleged tortfeasor was insured and
his insurance equaled the level of UM coverage in the injured
i nsured' s policy.

C. A court of appeals decision loses all precedential
value when it is overruled by this court. Although the court of
appeal s correctly concluded that UM coverage was unavail able on
these facts, it should not have relied on Henerley to reach this
conclusion because that decision no |onger possessed any
precedenti al val ue.

Therefore, we affirmthe decision of the court of appeals.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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158 ANN  WALSH BRADLEY, J. (concurring in part,
di ssenting in part). | agree with the mpjority that after the
suprene court has overruled a court of appeals decision, that
court of appeals decision no |onger possesses any precedenti al
value, unless this court has expressly stated otherw se.
Majority op., T42. Therefore, | join Part Il1l C of the nmgjority
opinion in full

59 | part ways wth the mpority, however, on the
interpretation and application of this insurance policy. The
majority correctly explains that the purpose of uninsured
nmotorist (UM coverage under Ws. Stat. 8§ 632.32(4) is to "place
the insured in the sane position as if the tortfeasor had been
insured." 1d., 936.

60 | also agree with the mjority that the parties’
expectation is that the UM insured (Blum would be covered under
the UM policy "if a tortfeasor's lack of insurance placed the
insured in a worse position than he or she would have been in if
the tortfeasor had been insured."” Id., 928.

61 Both the purpose of UM coverage and the expectations
of the parties are that the UM insured should not be in a worse
position just because the tortfeasor did not have coverage under

an autonobile liability policy. See Hull v. State Farm Mit.

Auto. Ins. Co., 222 Ws. 2d 627, 643-44, 586 N W2d 863 (1998).

Yet, under the majority's analysis Blumis in a worse position
Wiy is this?
62 1t is because the majority fails to recognize that if

the father's vehicle had been insured, the son-tortfeasor would
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have been a nanmed insured under the father's policy as a
resident of the househol d. Blum then, would be in a better
position because he would have had two liability policies from
whi ch to seek recovery instead of one.

163 He could seek recovery from the liability policy
covering the vehicle, which would have provided coverage for
injuries caused by the son's negligence. Further, because the
son also had his own liability policy, Blum would have been able
to recover fromthat policy as well.

64 1t is on this precise point that the majority's
analysis falters. It is built around the false prem se that Bl um
is not in a worse position because he was not "denied a source
of conpensation” for his injuries. Majority op., 140. The
majority contends that, "[h]ad the vehicle in this case been

covered by insurance, the insurance would not have conpensated

Bl um unl ess he had established negligence or other liability on
the part of the owner." Id., 938. This statenment is sinply
i ncorrect. As a nenber of the father's household, the son-

tortfeasor would be considered a named insured on a liability
policy the father took out covering the vehicle.?

165 When | examne the policy, | conclude that it is
anbi guous and should be construed in favor of coverage. Because
1st Auto did not raise the issue of the reducing clause until
its response brief in this <court, | wuld not nake any

determ nations about the wvalidity of +the reducing clause.

! See Ws. Stat. § 632.32(6)(b) ("No policy may exclude from
the coverage afforded or benefits provided: (1) Persons related
by bl ood, marriage or adoption to the insured.").

2
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Rather, | would remand to the circuit court for full devel opnent
of the issue and a determination of whether the reducing clause
applies to reduce Blums UM conpensation. Accordingly, |
respectfully concur in part and dissent in part.
I
66 The nmjority provides three reasons to support its
conclusion that the policy wunanbiguously does not provide
coverage here: (1) Blum is not "legally entitled to recover”
damages from the "owner"” of the vehicle; (2) the vehicle is not
an uni nsured notor vehicle because the driver's policy "applied"
to the vehicle at the tine of the accident; and (3) even if
Blums policy provided coverage, the reducing clause would
reduce Blums recovery to $0. See id., 123. | address each of
the majority's conclusions in turn.
167 1 begin with the UM insuring agreenent. It provides:
"W will pay conpensatory damages which an insured is legally

entitled to recover from the owner or operator of an uninsured

notor vehicle[.]" (Enphasis added.) The majority's focus is on
the damages that Blum would be entitled to recover from Bruce
Burch, the owner of the vehicle. Id., 9124. It asserts that
because Bruce Burch was not negligent, Blum is not legally
entitled to recover conpensatory damages from the owner or
operator of the vehicle. Id. It contends that Bluns
interpretation "renove[s] the elenment of negligence from the
equation." |d.

68 This conclusion misses the mark. By focusing on

whet her Bl um woul d be entitled to recover damages from the owner
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of the vehicle, the mjority ignores the fact that Blum is
legally entitled to recover danmges from the operator of the
vehi cl e, Ni chol as Bur ch, who was negl i gent . ? Bl um s
interpretation does not renove the element of negligence from
t he equati on.

169 A liability policy taken out on a vehicle covers nore
than the liability incurred by the vehicle' s owner. It also
covers liability incurred by other insureds when they are
driving that vehicle. Had there been a liability policy on the
vehicle, Blum would have been legally entitled to recover
conpensatory damages from that policy due to Nicholas Burch's
negl i gence. He also would have been entitled to recover
conpensatory danmages from Nicholas Burch's separate Anerican
St andard policy.

|1

70 1 turn to the policy definition of an "uni nsured notor
vehicle." It provides that an uninsured notor vehicle is a | and
notor vehicle "[t]o which no bodily injury liability bond, or
policy applies at the sanme tine of the accident.”

71 Blum asserts that any vehicle that does not have an
i nsurance policy is an uninsured notor vehicle. On its face

this interpretati on sounds reasonabl e.

2 Prior to the lawsuit, Blum entered into a settlenent
agreenent with N cholas Burch and his insurer, Anerican
St andar d. Depending upon its ternms, the settlenent agreenent
could affect Blums entitlement to proceeds arising out of
Ni cholas Burch's negligent operation of the wuninsured notor
vehi cl e. Neverthel ess, the settlenent agreenment would not
change the interpretation of the UM policy, which is the |arger
gquestion at issue here.



No. 2008AP1324. awb

172 Yet, the nmpjority casts aside Blums interpretation of

the policy, calling it "ingenious." Majority op., 122. It
focuses instead on the word "applies.” Id., 4925. Citing a
dictionary definition of "apply,"” it asserts that a policy may
apply to a vehicle even if the vehicle is uninsured. It

concludes that this vehicle was not an uninsured notor vehicle
at the tinme of the accident because N cholas Burch's Anmerican
Standard policy was "inplicated."

173 Contrary to the mpjority, | conclude that a reasonabl e
insured would likely interpret the language to nmean that a
policy "applied" to a vehicle if there was a liability policy on
that vehicle. Wth this wunderstanding, a reasonable insured
woul d determne that no policy applied to the vehicle driven by
Ni chol as Burch

174 Even if the majority's interpretation of the policy
term "applies" is also reasonable, the policy |anguage woul d be
rendered anbi guous. Anmbi guous | anguage in an insurance policy

is construed in favor of coverage. Fol kman v. Quamme, 2003 W

116, 913, 264 Ws. 2d 617, 665 N W2d 857.
1]
175 Finally, | examne the mgjority's application of the
reduci ng cl ause. It may well be that the reducing clause is
valid and could be applied to reduce Blum s recovery. However,

1st Auto did not raise the issue of the reducing clause in the

circuit court or in the court of appeals. The reducing cl ause
was not raised until 1st Auto filed its response brief in this
court.
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176 As a general rule, issues not raised in the circuit
court wll not be considered for the first time on appeal.

Marotz v. Hallman, 2007 W 89, 116, 302 Ws. 2d 428, 734

N.W2d 411. This court may, however, use its discretion to
decide an issue that was not raised in the circuit court when
that issue is a question of law, briefed by both parties, and of
sufficient public interest to nerit a decision. |1d.

977 Not all reducing clauses are valid. Sonme are
unenf or ceabl e because they are anbi guous—either in isolation or
in the context of the policy as a whole, and others are
unenforceabl e because they are contrary to |aw See, e.g.,

Badger Mut. Ins. Co. v. Schmitz, 2002 W 98, {7, 255 Ws. 2d 61,

647 N.W2d 223. At oral argunent, Blum s attorney asserted that
1st Auto's reducing clause mght be unenforceable, but because
1st Auto did not raise the issue until the |ast nonent, these
argunments had not been explored. He asserted: "W have not
researched it, we have not briefed it. There was no possibility
of doing that in a reply brief." G ven that the issue of the
reducing clause has not been fully briefed and argued,
conclude that it should not be decided by this court.

178 In sum I determine that BlunmMs UM policy is
anbi guous, and | construe it in favor of coverage. | woul d
remand to the circuit court for further briefing and argunents
about the wvalidity of the reducing clause and for a
determ nation of whether Blums recovery should be reduced.

Accordingly, | respectfully concur in part and dissent in part.
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179 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence/ di ssent.
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180 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part and
di ssenting in part). I concur in and join the mjority
opinion's conclusion that the uninsured notorist policy in this

case i s unanbi guous and does not provi de coverage when the owner

of the uninsured vehicle was not negligent. | also concur in
and join t he majority's concl usi on t hat W s. St at .
§ 632.32(4)(a) does not mandat e cover age under t hese

ci rcumst ances.

181 However, | dissent fromthe mgjority's conclusion that
a court of appeals decision |oses all precedential value when it
is overruled in part by this court.? | dissent because this
conclusion is unnecessary to the resolution of the nerits of
this case; it is made without identifying a problem requiring
this change; and it is nade wthout input from the nany
W sconsin judges and | awers who will be inpacted by the court's
deci si on.

.  BACKGROUND

182 Whether a court of appeals opinion that has been
overruled on other grounds retains any precedential value for
its other holdings has no relevance to the nerits of this
appeal . Rat her, we address it because Chief Justice Abrahanson
has long pronoted a suprene court rule requiring that an
overruled court of appeals decision becomes a nullity. See,

e.g., State v. Gary MB., 2004 W 33, Y44 n.1l, 270 Ws. 2d 62

676 N.W2d 475 (Abrahanmson, C. J., dissenting) ("My own view at

this time is that when this court reviews a decision of the

! Majority op., T42.
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court of appeals, the court of appeals decision no |onger has

precedential value."); Bergmann v. MCaughtry, 211 Ws. 2d 1, 10

n.8, 564 N.W2d 712 (1997).
183 Kevin Blum set the stage for this discussion when he
argued that the court of appeals erred by enploying reasoning

from Henerley v. Anmerican Famly Mitual Insurance Co., 127

Ws. 2d 304, 379 N.W2d 860 (Ct. App. 1985), which was overrul ed

by Hull v. State Farm Mitual Autonmobile Insurance Co., 222

Ws. 2d 627, 586 N.W2d 863 (1998). Blum s argunent permtted
the court to address its treatnment of court of appeals opinions
that are overruled in part.

1. DI SCUSSI ON

184 Whether a court of appeals opinion that has been
overruled in part retains any precedential value is a policy
guestion for this court. However this policy question is
resolved, it will not affect the court's substantive decision in
regard to Blum s cl ai ns.

85 The mmjority opinion begins its discussion recognizing
that as a general rule, holdings of a court of appeals decision
not specifically overruled by the Wsconsin Supreme Court or the
United States Supreme Court retain their precedential value.?

The majority cites to Sweeney v. GCeneral Casualty Co. of

Wsconsin, 220 Ws. 2d 183, 192, 582 N.W2d 735 (Ct. App. 1998)
for this proposition. The majority opinion explains that the

court of appeals "first described" this generalized rule in
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Spencer v. City of Brown, 215 Ws. 2d 641, 650-51, 573 N.w2d

222 (Ct. App. 1997).°3

86 Although it is true that the rule nmay have been first
described by the court of appeals in Spencer, citing court of
appeal s opinions for propositions of law that are not overrul ed

preceded Spencer. See, e.g., State v. Wllians, 148 Ws. 2d

852, 855, 436 NNW2d 924 (Ct. App. 1989) (relying on Town of Two

Rivers v. DNR 105 Ws. 2d 721, 315 N.W2d 378 (Ct. App. 1981),

overrul ed on other grounds by M I waukee Metro. Sewerage Dist. v.

DNR, 126 Ws. 2d 63, 72, 375 N.W2d 649 (1985)).
187 Both the Wsconsin Suprene Court and the court of
appeals have cited to legal principles in court of appeals

deci sions that have been overruled in part. See, e.qg., Fol kman

v. Quanmme, 2003 W 116, 164, 264 Ws. 2d 617, 665 N W2d 857
(citing MIls v. Ws. Mit. Ins. Co., 145 Ws. 2d 472, 427 N.W2d

397 (Ct. App. 1988), overruled on other grounds by Wst Bend

Muit. Ins. Co. v. Playman, 171 Ws. 2d 37, 489 N . W2d 915 (1992);

State v. Ota, 2000 W 4, 923, 231 Ws. 2d 782, 604 N W2d 543

(citing State v. Friday, 140 Ws. 2d 701, 412 N.W2d 540 (C.

App. 1987), overruled on other grounds by State v. Friday, 147

Ws. 2d 359, 434 N W2d 85 (1989)); State v. Eugenio, 219

Ws. 2d 391, 412, 579 N.W2d 642 (1998) (citing Wkrent v. Toys

"R' Us, Inc., 179 Ws. 2d 297, 507 N.w2d 130 (Ct. App. 1993),

overruled on other grounds by Steinberg v. Jensen, 194 Ws. 2d

439, 534 N.W2d 361 (1995)); C. Coakley Relocation Sys., Inc. v,

Cty of MIlwaukee, 2007 W App 209, 116, 305 Ws. 2d 487, 740

*id.
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N.W2d 636 (citing Cty of Janesville v. CC Mdwest, Inc., 2006

W App 21, 289 Ws. 2d 453, 710 N.W2d 713, overruled on other

grounds by Cty of Janesville v. CC Mdwest, Inc., 2007 W 93

302 Ws. 2d 599, 734 N.W2d 428).

188 The citation rule in federal court is different than
that proposed by the majority. In federal court, a "reversed"
opinion can be cited for principles that were not reversed, but
an opinion that has been “"vacated® has no precedenti al

authority. Durning v. Citibank, N A, 950 F.2d 1419, 1424 n.2

(9th Gir. 1991) (citing O Connor v. Donal dson, 422 U.S. 563, 578

n.12 (1975)). "'[V]acating the judgnent of the Court of Appeals
deprives that court's opinion of precedential effect, |eaving

this Court's opinion and judgnent as the sole |aw of the case.

ld. (quoting O Connor, 422 U S. at 578 n.12); see al so Newdow v.

Congress of the United States of Am, 383 F. Supp. 2d 1229, 1240

(E.D. Cal. 2005); Charles A Sullivan, On Vacation, 43 Hous. L.

Rev. 1143, 1148 (Wnter 2006) (comrenting that "a vacated
opinion is not precedent in the sense that it binds anyone; but
such opinions may remain persuasive," but "a decision reversed
on other grounds is not nerely persuasive but al so binding").

189 The nonmencl ature by which an appellate court describes
its action in regard to a decision it has reviewed is varied. A
decision may be reversed, overruled or vacated, in its entirety
or in part. Each of those terns has a different neaning. A
decision is "reversed" in "[a]n appellate court's overturning of

a lower court's decision.” Black's Law Dictionary 1433 (9th ed.

2009) . A decision is "overruled" when it is "set aside [as]



No. 2008AP1324. pdr

precedent[] by expressly deciding that it should no |onger be

controlling law" Id. at 1213. A decision is "vacated" in
order "to nullify or cancel; make void; [or] invalidate" the
deci si on. Id. at 1688. There may be good reasons to treat

differently court of appeals decisions that are reversed,
overrul ed and vacated; however, no one has explored this issue.
Until there is further study, it would be cavalier to decide it.
190 Moreover, it remains uncertain how the majority's
holding will inpact the manner in which Wsconsin cases are
classified on Westlaw and Lexi sNexis, the premere online |egal
research services. Both research services use synbols to
i ndicate how other case |law has affected a particul ar opinion.
The synbols indicate neutral, positive, cautionary or negative
treatment. In Westlaw, a case that has been expressly overrul ed
generally has a red flag and the statenment, "No |onger good for

"4  However, when a case is reversed,

at | east one point of |aw
rather than overruled, Wstlaw shows the sanme red flag and
cautionary statement.®

191 The mmjority opinion addresses only "overrul ed" court
of appeal s deci sions. It does not prevent the use of |egal

principles froma decision that is "reversed."

“ See, e.g., Hemerley v. Am Family Mit. Ins. Co., 127
Ws. 2d 304, 379 Nw2d 860 (Ct. App. 1985), overruled by Hull
v. State Farm Mut. Auto. Ins. Co., 222 Ws. 2d 627, 632, 586
N. W2d 863 (1998).

> See, e.g., Hull v. State Farm Mut. Auto. Ins. Co., 215
Ws. 2d 323, 572 NW2d 902 (Table) (Ct. App 1997), rev'd, 222
Ws. 2d 627, 632, 586 N.W2d 863 (1998).

5
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192 Furthernore, whether a court of appeals decision |oses
all precedential value when it is overruled in part by this
court was given little attention by the parties. On only five
pages of Blums brief, was the issue the mpjority takes up
ment i oned. There, Blums argunment focused on his contention
that the court of appeals erred because it relied in part on
Henerley, citing Chief Justice Abrahanmson's dissenting opinion
in Gary MB., 270 Ws. 2d 62, 144. The respondent, 1st Auto &
Casualty Insurance Co., devoted |less than one page of its brief
to the issue. At oral argunent, the court was unable to obtain
further assistance from counsel.

193 And finally, neither the discussion of the appellant
nor the respondent provided any background or context in which
to place this issue. For exanple, neither party addressed how
many tinmes cases cited as "overrul ed on other grounds" have been
used in subsequent cases; whether changing the rule would cause
a hardship for lawers or for trial and appellate judges who
have relied on these cases for foundational |egal principles; or
whet her sonme other rule mght better serve the bench and the
bar . However, notw thstanding the lack of information provided
to the court on this conplicated question, the majority pushes
ahead.

1. CONCLUSI ON

194 In nmy view, a better approach would be to refer the
issue to the judicial council, so that input can be obtained
from the bench and the bar. It would also be useful to study

how other states treat opinions that are overruled in part, as
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well as learning how the federal rule has operated throughout
t he 50 states.

195 Because | believe we have undertaken a new rule
wi t hout adequate know edge upon which to base our decision, |
respectfully dissent from the portion of the nmajority's opinion
that wunnecessarily concludes that court of appeals decisions
overruled by this court no | onger retain any precedential val ue.

96 | am authorized to state that Justices ANNETTE
KINGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this

concurrence/ di ssent.
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