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Pl aintiff-Respondent
v FEB 2, 2010
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Def endant - Appel | ant - Peti ti oner

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of a court of
appeal s decision' that affirnmed a ruling by the Ozaukee County
Crcuit Court, the Honorable Tom R Wl fgram presiding, that
excluded an expert's report and opinion testinony based in part
on the results of a prelimnary breath test (PBT) the defendant
took just prior to arrest. Gven the PBT result, the later
bl ood test result, and typical absorption rates, the expert's
opinion was that the defendant, Richard M Fischer (Fischer),
had a bl ood al cohol concentration (BAC) below the legal limt at

the tinme he was pulled over by police and that his BAC |evel

! State v. Fischer, 2008 W App 152, 314 Ws. 2d 324, 761
N.W2d 7.
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only later rose above the limt as his body continued to absorb
t he al cohol .

12 In its notion in limne, the State sought to exclude
the evidence to the extent that it relied on Fischer's PBT
results on two grounds: first, that Ws. Stat. 8§ 343.303, which
prohibits admtting PBT results as evidence in drunk driving
cases except for limted purposes that are inapplicable here,?
means that PBT results cannot be used as the basis for an
adm ssi ble expert opinion in such a case; and second, that PBT
results are not sufficiently reliable to serve as the basis for
an expert opinion. Fischer argued that the notion in limne
should be denied for two reasons: first, that Ws. Stat. 8§
907.03, which permts an expert to testify as to an opinion
regardl ess of the admssibility of the underlying data on which
the opinion is based, is an exception to Ws. Stat. 8§ 343.303;
and second, that any reading of those statutes that would
require the exclusion of the expert's opinion would violate his
constitutional right to present a defense. The circuit court
and court of appeals ruled that the evidence nust be excluded in

general on the grounds advanced by the State: that Ws. Stat.

2 Ws. Stat. § 343.303 states in relevant part: "The result
of the prelimnary breath screening test shall not be adm ssible
in any action or proceeding except to show probable cause for an
arrest, if the arrest is challenged, or to prove that a chem cal
test was properly required or requested of a person under s.
343.305(3)."

Al references to the Wsconsin Statutes are to the 2005-06
ver si on unl ess ot herw se not ed.
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8§ 343.303 prohibited the PBT results' use and that PBT results
were insufficiently reliable to form the basis of an expert
opinion that is admssible under Ws. Stat. 88 907.02 and
907. 03. Before this court, Fischer expanded his argunent to
urge the court to abandon the established Wsconsin "limted
gat ekeeper" approach, where reliability of evidence is a matter
for the finder of fact, and instead adopt the federal standard

articulated in Daubert v. Merrell Dow Pharmaceuticals, Inc.,?®

where the trial judge has a significant role in determ ning
reliability.

13 The questions before us are thus (1) whether Ws.
Stat. 8§ 343.303 creates an absolute bar on the adm ssion of PBT
results in operating while intoxicated (ON) prosecutions, even
when used as the basis for an expert's opinion offered under
Ws. Stat. 8§ 907.03; (2) if so, whether such an application of
the statute violates a defendant's constitutional right to
present a defense; and (3) whether we wll accept counsel's
invitation to revisit and reject the Wsconsin case |aw that
establishes that "the reliability of the evidence is a weight
and credibility issue for the fact finder."*

14 Though our analysis diverges in sone respects from

that of the circuit court and the court of appeals, we agree

% Daubert v. Merrell Dow Pharm, Inc., 509 US. 579, 588
(1993) (holding that "under the [Federal Rules of Evidence] the
trial judge nust ensure that any and all scientific testinmony or
evidence admtted is not only relevant, but reliable")

“ State v. Peters, 192 Ws. 2d 674, 690, 534 N.W2d 867 (Ct.
App. 1995).
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that the circuit court properly granted the State's notion in
l[imne seeking to exclude the report and expert opinion
testinony Fischer sought to introduce. W sconsin Stat.
8 343.303 expressly bars PBT results in ON cases, and to allow
Ws. Stat. 8§ 907.03 to trunp that prohibition would sinply
nullify that provision and woul d consequently present a variety
of needless obstacles to the investigation, prosecution, and
defense of drunk driving cases. Gving effect to the two
statutes together under these circunstances admttedly presents
difficulties, but it is no solution to transform Ws. Stat.
8§ 343.303's inadmssibility into admssibility, reversing the
| egislature's clearly stated intention. Principles of statutory
construction and our duty to respect clear |legislative policy
decisions require us to read Ws. Stat. 8 343.303 to create an
exception to § 907.03 and forbid us to read 8 907.03 as
nul lifying the prohibition in § 343.303.°

>In this instance, we are not dealing with a |egislative
rule that "unduly burden[s] or substantially interfere[s] wth"
the exercise of the court's power, so we do not analyze the
questions presented in terns of the shared power doctrine. See
Barland v. Eau Caire County, 216 Ws. 2d 560, 573, 575
N.W2d 691 (1998) ("In these areas of 'shared power,' one branch
of governnent nay exercise power conferred on another only to an
extent that does not unduly burden or substantially interfere
with the other branch's exercise of its power.") (quoting In re
Conpl ai nt Agai nst Gady, 118 Ws. 2d 762, 775, 348 N W2d 559
(1984)). There are cases in which we do not defer to
| egi sl ative choices that affect the judicial branch; for a case
voiding a statute that inpermssibly "abrogated or nodified by
| egislative action" the right of a court to direct a verdict,
see Thoe v. Chicago, MI|waukee & St. Paul Ry. Co., 181 Ws. 456,
464, 195 N.W 407 (1923) (quoting Kiley v. Chicago, MIwaukee &
St. Paul Ry. Co., 138 Ws. 215, 226, 119 N.W 309 (1909)).




No. 2007AP1898- CR

15 Fi scher argues that excluding the expert's opinion
violates his right under the constitutions of the United States
and Wsconsin to present a defense. We di sagr ee. In United

States v. Scheffer, the United States Suprenme Court held that

state rules that result in exclusion of defense evidence are
constitutionally valid "so long as they are not 'arbitrary' or
' di sproportionate to the purposes they are designed to serve.'"®
This court articulated and applied the Scheffer analysis in

State v. St. George, 2002 W 50, 9152, 252 Ws. 2d 499, 643

N.W2ad 777. To evaluate Fischer's constitutional claim we

apply the two-part t est set forth in St. Ceor ge, 252

Ws. 2d 499, 1154-55. W need not decide whether Fischer has
satisfied the factors in the first step, i.e., that the
testinmony of the expert witness net the standards of Ws. Stat.
8§ 907.02, that the opinion testinony in question is "clearly
relevant to a material issue[,]" id., Y54, that it is necessary
to Fischer's defense, and that its probative val ue outwei ghs the
prejudicial effect. We assune for purposes of this analysis
that Fischer has satisfied all four factors in the first part of
the inquiry. W then reach the second step, which involves
wei ghing the defendant's right against the State's interest in
excl uding the evidence. For reasons explained herein, we hold
that in an OWN prosecution, even if a defendant establishes a

constitutional right to present an expert opinion that is based

® United States v. Scheffer, 523 U S. 303, 308 (1998)
(quoting Rock v. Arkansas, 483 U. S. 44, 56 (1987)).
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in part on PBT results, the right to do so is outweighed by the
State's conpel l'i ng i nt er est to excl ude t hat evi dence.
Permtting the use of that evidence as the basis for an expert
opinion would render meani ngl ess the legislature's act
forbidding such evidence in OWN prosecutions, an act that
pronotes efficient investigations of suspected drunk driving
incidents and furthers the State's conpelling interest in public
safety on its roads. The legislature's decision limting the
adm ssibility of PBT results helps |law enforcenent officers do
their jobs wth nore cooperation from drivers than they would
otherwwse be likely to get—eooperation that 1is especially
critical given that a PBT may be requested when an officer has a
basis to justify an investigative stop but has not established

probabl e cause to justify an arrest.’

"In County of Jefferson v. Renz, 231 Ws. 2d 293, 310, 603
N.W2d 541 (1999), we addressed "the PBT's place in the process
of an ON investigation” in this way:

First, an officer may nake an investigative stop if
the officer "reasonably suspects” that a person has
commtted or is about to commt a crine, Ws. Stat.
[8] 968.24, or reasonably suspects that a person is
violating the non-crimnal traffic laws, State v.
Giffin, 183 Ws. 2d 327, 333-34, 515 N.W2d 535 (C
App. 1994). After stopping the car and contacting the
driver, the officer's observations of the driver may
cause the officer to suspect the driver of operating
the vehicle while intoxicated. | f his observations of
the driver are not sufficient to establish probable
cause for arrest for an ON violation, the officer may
request the driver to perform various field sobriety
tests. The driver's performance on these tests nmay
not produce enough evidence to establish probable
cause for arrest. The | egislature has authorized the
use of the PBT to assist an officer in such
ci rcunst ances.
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16 Accordingly, we affirm Though we benefit from the
anal yses of the court of appeals and the circuit court, we reach
the result via a different analysis than that of those courts.
The circuit court's grant of the notion in limne excluding the
report and expert opinion was proper under Wsconsin statutes
and it did not violate Fischer's constitutional right to present
a defense. The rule we adopt here is not a blanket rule against
absorption curve opinion evidence but rather a rule prohibiting
use of PBT results in the manner attenpted here.®

17 Qur analysis does not turn on an evaluation of the
reliability of an expert opinion based on PBT results, which
after all are routinely relied on to establish probable cause
for arrest and have been held to be adm ssible for purposes
other than those prohibited by statute.?® Because we concl ude

that the State's countervailing conpelling interest and not the

(Footnote omtted.)

8 W recognize the concerns expressed by the United States
Suprene Court about bl anket exclusions in Rock v. Arkansas, 483
US 44, 56 (1987), and Crane v. Kentucky, 476 U.S. 683, 690
(1986) (discussing per se exclusions of evidence by state
evi dence rul es).

® See, e.g., State v. Doerr, 229 Ws. 2d 616, 622, 599
N.W2d 897 (C. App. 1999) (holding PBT result adm ssible where
defendant was <charged wth battery to police officer and
resisting officer); State v. Beaver, 181 Ws. 2d 959, 970 & n.5,
512 NNwW2d 254 (Ct. App. 1994) (ruling that Ws. Stat. § 343.303
did not bar admssibility of PBT result in trial for sexual
assault, holding that the statutory bar on the evidentiary use
of PBT results is limted to violations of Ws. Stat. 88 346. 63,
940. 09, and 940.25, and affirmng exclusion of the result on
ot her grounds).
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reliability of the expert testinony is dispositive of the
anal ysis, there is no reason for us to revisit Wsconsin's well-
established role for the circuit court where expert testinmony is
proffered. The law in Wsconsin continues to be that questions
of the weight and reliability of relevant evidence are matters

for the trier of fact. As we stated in State v. Walstad, "This

is the relevancy test of our rules and we adhere to it. '° W,
therefore, decline to adopt a Daubert-like approach to expert
testinony that woul d make the judge the gat ekeeper.
| . BACKGROUND

18 The follow ng facts are undi sputed: In January 2005,
Fi scher was pulled over when an officer observed |ane deviation
and suspected drunk driving. The stop occurred at approxi mtely
1:40 a.m Fi scher perforned poorly on field sobriety tests.
After those tests, at a tine unspecified in the police report, a
PBT was adm nistered, and it neasured a breath al cohol content
of .11 percent.' Fischer was arrested; a chemical blood test

taken at 2:48 a.m showed a BAC of .147 percent. He was charged

19 State v. Walstad, 119 Ws. 2d 483, 519, 351 N W2d 469
(1984) ("In a state such as Wsconsin, where substantially
unlimted cross-examnation is permtted, the underlying theory
or principle on which admssibility is based can be attacked by
cross-exam nation or by other types of inpeachnent. Whet her a
scientific witness whose testinony is relevant is believed is a
question of credibility for the finder of fact, but it clearly
is adm ssible.").

11 =+ Al cohol concentration' means the number of grans of
al cohol in 100 mlIliliters of a person's blood or the nunber of
grans of alcohol in 210 liters of a person's breath.” Ws.
Stat. 8§ 885.235(1)(a).
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with operating while intoxicated, second offense, and operating
wth a BAC of .08 or nore, second offense, contrary to Ws.
Stat. 8 346.63(1)(a) and (b). Fi scher pled not guilty, and the
case was set for trial

19 He retained an expert who prepared a report using the
data fromthe two tests, estimates as to the precise timng of
the breath test after the stop, and absorption rate formulas to
generate absorption curves, with the purpose of estimating the
BAC prior to the tine the PBT was taken, at the nonment Fischer
was stopped. In his report, the expert said his calculations
were based on a nethod simlar to the one known as specul ative
retrograde extrapolation, which uses known data to estimate a
person's BAC at an earlier point in tine. In the first report,
dated February 13, 2006, the expert included the results of both

tests and reached the foll ow ng concl usion:

| conclude that M. Fischer was in the absorptive
phase when he was stopped and that his BAC was
increasing with a high degree of scientific certainty.
In addition ny analyses, based on the chosen
assunpti ons, indicate that the data are nost
consistent with, but do not establish, the hypothesis
that Fischer was below the 0.08% threshold when
st opped.

120 In June 2006, the State filed a notion in limne to
exclude the expert's report and testinony "to the extent the
report and testinony rely on the PBT result,” on the grounds
that "(1) the PBT result is inadmssible at trial pursuant to
statute and (2) there is no showing that the PBT result is

reliable for any purpose other than probable cause." After the
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State filed its notion in limne, Fischer submtted a second
report, dated July 7, 2006, which his expert prepared on the
basis that the PBT result could not be included in the data used
for the analysis. The expert concl uded, "[T]he single
determ nation of blood alcohol made at 2:48 [a.m] over an hour
after [Fischer's] arrest is insufficient to establish that his
bl ood al cohol content was above the 0.08% threshold when he was
stopped at 1:40 [a.m]."

11 In a third submssion by the expert, which was
attached to Fischer's response to the State's nmotion in |imne

f12

and submitted as Fischer's offer of proo after the court

granted the notion, the expert, Dr. John Steele, contrasted the
anal ysis possible using both the PBT and blood test results with
the analysis possible wthout the use of the PBT result, and

concl uded:

|f one rejects the breath test data and relies only on
the blood test, then the plausible range of BAC when
M. Fischer was stopped ranges from near 0.0% to
0.164%,] a range which is both higher and |ower than
the critical 0.080%1egal threshold.

| f one includes the breath test result, . . . then at
the time he was stopped M. Fischer nost likely had a
BAC of approximtely 0.040%to 0.067%

12 Wsconsin Stat. § 901.03(1)(b) provides that "[e]rror may
not be predicated upon a ruling which . . . excludes evidence
unless . . . the substance of the evidence was nmade known to the
judge by offer or was apparent from the context w thin which
gquestions were asked." See State v. Dodson, 219 Ws. 2d 65, 73,
580 N.W2d 181 (1998) ("Two purposes are served by an offer of
pr oof : first, provide the circuit court a nore adequate basis
for an evidentiary ruling and second, establish a neaningful
record for appellate review ").

10
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112 The report that was the subject of the nmotion in
limne included Fischer's PBT result in the text of the report.
Though the report attached to Fischer's offer of proof stated
that the PBT result "played no role in conputing the curves,"”
the report acknow edged that the PBT result played a significant
role in the overall analysis by "allowing] the range of BAC [ at
the time of the stop] to be narrowed down."

113 Following a notion hearing on the matter, the circuit
court granted the State's nmotion in |imne. In so doing, the
court observed that it was not aware of the legislative history
of § 343.303, but that the legislature's intention was clear
that "it was never contenplated that [a PBT] would be an
evidentiary test." The circuit court said its ruling was made
"in light of the legislature's clear pronouncenment about the
adm ssibility here." W note that had Fischer disclosed to Dr.
Steel e when and what al coholic beverages he had been drinking,
absorption curve opinion evidence from the expert based on that

evi dence woul d have been admi ssi bl e.

13 See, for exanple, State v. Vick, 104 Ws. 2d 678, 684-85,
312 N.W2d 489 (1981) (basing an absorption curve defense on
breat hal yzer test result and testinony from defendant as to the
anount of alcohol he had consuned), and Ws JI—Crimnal 234
(2003), which states in part,

Evidence has . . . been received as to how the body
absorbs and elim nates al cohol. You may consider the
evidence regarding the analysis of the (breath)
(blood) (urine) sanple and the evidence of how the
body absorbs and elim nates al cohol along with all the
ot her evidence in the case .

11
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114 The matter was tried to a jury. The defense theory,
as summarized in counsel's closing argunent, was that the
arresting officer was overeager to make an arrest and was
therefore "not fair,"” and that Fischer was "going up on the
absorption curve" when he was stopped and his BAC had not
reached the .08 percent threshold. The jury convicted Fischer
on both charges. Fischer appealed the circuit court's ruling
excluding the expert's -evidence and the court of appeals
affirmed the circuit court's ruling. The court of appeals noted
that, in order to apply Ws. Stat. 8 907.03 as Fischer contends
it must be and permt an expert to base an opinion on and set
before the jury inadm ssible PBT results, the court "would have
to conclude that any rule excluding evidence takes a back seat
to a defendant's desire to admt such evidence, just because the
State could rebut the evidence if it wshed. That cannot be the

law." State v. Fischer, 2008 W App 152, 120, 314 Ws. 2d 324,

761 NW2d 7. In evaluating Fischer's constitutional claim the

court of appeals applied the St. George test and determ ned that

Fischer had failed to satisfy the requirenents of both parts of

the test. Applying the first part of the St. George test, the

court of appeals said Fischer failed to show that the proffered
evidence satisfied the standards of Ws. Stat. § 907.02
(specifically, the court of appeals held that it would not
assist the trier of fact) and that it had probative value. Id.

124. Applying the second part of the St. George test, the court

of appeals found Fischer had failed to show that his interest in
presenting the evidence outweighed the State's conpelling

12
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interest in excluding the evidence. Id., 917. The rationale
for the court of appeals' analysis in both steps centered on its
view that PBT results were insufficiently reliable to serve as
the basis for an expert opinion.
1. STANDARD OF REVI EW
15 This case involves the interpretation of Ws. Stat. 8§88
343. 303, 907.02, and 907.03. Statutory interpretation presents a

question of law that this court reviews de novo. Rechsteiner v.

Hazel den, 2008 W 97, 926, 313 Ws. 2d 542, 753 N W2d 496. I t
al so involves review of a court's ruling on the admssibility of

expert opinion.

The admssibility of expert opinion testinony
lies in the discretion of the circuit court. A
circuit court erroneously exercises its discretion if
it makes an error of law or neglects to base its
deci sion upon facts in the record. . . . The question
then is whether the circuit court applied the correct
legal principles to the facts of record. This court
deci des any questions of law which may arise during
its review of an exercise of discretion independently
of the circuit court and court of appeals.

St. Ceorge, 252 Ws. 2d 499, 137 (footnotes omtted).
[11. ANALYSI S

116 We agree with the court of appeals that the statutes
at issue here are best read to exclude expert testinony based on
PBT results. W also agree that the State's conpelling interest
in excluding PBT results outweighs Fischer's right to present
this evidence. As we explain herein, however, our analysis does
not turn on the premse that PBT results are insufficiently

reliable to serve as the basis of adni ssible expert testinony.

13
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It turns instead on the second part of the St. George test and

on the State's conpelling interest 1in investigating and
successful ly prosecuting those who violate drunk driving | aws.

117 A prelimnary matter to clarify is whether there is
any meaningful difference between Fischer's presenting the
expert's report that included the actual PBT result and
presenting the expert's opinion testinony based on analysis of
data including the PBT result, presumably wthout explicitly
di sclosing, at least initially, the PBT result to the jury. The
motion in limne asked the circuit court to exclude both the
witten report and the opinion testinony. In his briefing to
this court, Fischer focused on the adm ssion of the expert
opinion testinony and asserted that he "never intended to submt
Dr. Steele's report to the jury,” and that "[t]he adm ssion of
Dr. Steele's opinions would not have presented PBT results for
the jury's consideration.” In other words, we understand
Fischer to be arguing, if the expert testified only to his
opi nion, there would arguably be no technical violation of Ws.
Stat. § 343. 303.

18 In practical terns, however, in this case there is no
meani ngful difference. The PBT results, whether initially fully
disclosed to the jury or not, would inevitably be disclosed to

the jury the nonment that the expert testified as to the

14
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met hodol ogy and data that underlie the opinion. Fi scher's
brief explains that "[t]he jury would have heard in general Dr.
Steele's nethodology and the conclusions he reached.™ The
met hodol ogy, of course, involved using the PBT result and the
bl ood test result to indicate whether any absorption curves were
consistent with both data points. Gven that the expert
represented in the report dated July 7, 2009, "[We can know
virtually nothing about the BAC when [Fischer] was stopped" if
the blood test is the only available evidence, it stands to
reason that even a limted explanation of the nethodol ogy
Fi scher wanted to have put before the jury would have to include
the first data point: the PBT result. Under these
circunstances, admtting an expert opinion that relies on PBT
results neans admtting the PBT results in one form or another,
and that cannot be done without violating Ws. Stat. § 343.303.
W also again note that the offer of proof included Fischer's
PBT result and acknow edged the role it played in the expert's
anal ysi s.

19 Fischer argues that even if Ws. Stat. 8§ 343.303 bars
the use of PBT results, Ws. Stat. 88 907.02 and 907.03, read

together, create an exception to the prohibition in Ws. Stat.

YpPermtting references to a prior PBT wthout giving the
actual neasurenment is also unworkabl e. A defendant m ght well
even benefit additionally from such coy use of the results. | f
jurors infer (or are told) that a test was adm nistered but
receive no results, they mght infer a lower PBT than actually
existed on the assunption that the State would not fail to
di scl ose any result favorable to the prosecution.

15
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8§ 343.303 and explicitly permt use as the basis of an expert's
opi ni on. *° Those statutes permt an expert to testify to an
opi nion based on facts that are otherwise inadmssible if they
are "of a type reasonably relied upon by experts.” Ws. Stat.
§ 907. 03.

120 The thorny question of what to do wth inadmssible
evi dence that experts rely upon as a basis for an opinion is one
that has proved difficult to answer with a fair and workable
rule.

21 Law professor Daniel Blinka concisely sunmarizes the
practical difficulty of explaining the bases for expert opinions
when they include inadm ssible evidence, and the unsatisfactory

options for resolving the question:

Probl ens arise, however, when experts are called
upon to explain how they reached a conclusion. Wat
should be done with the experts' inadm ssible bases?
Does the experts' reliance validate the otherw se

15 Wsconsin Stat. §§ 907.02 and 907. 03 provi de:

907.02 Testinony by experts. If scientific, technical

or other specialized knowl edge will assist the trier
of fact to understand the evidence or to determne a
fact in issue, a witness qualified as an expert by

know edge, skill, experience, training, or education,
may testify thereto in the form of an opinion or
ot herw se.

907.03 Bases of opinion testinony by experts. The

facts or data in the particular case upon which an
expert bases an opinion or inference my be those
percei ved by or nmade known to the expert at or before
t he hearing. If of a type reasonably relied upon by
experts in the particular field in form ng opinions or
i nferences upon the subject, the facts or data need
not be adm ssible in evidence.

16
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i nadm ssible information, thereby transformng it into
adm ssi bl e evidence? Conversely, should the court bar
any mention of the tainted bases while permtting only
the expert's testinony about the opinion? O should
the judge instruct the jury to consider t he
i nadm ssi bl e bases for whatever bearing they have on
the cogency of the expert's opinion testinony, but not
for any other purpose? |If the judge elects the latter
course, what exactly does such an instruction nean?
And if such limting instructions are neaningless, is
Rule 703 [a federal evidence rule parallel to Ws.
Stat. 8§ 907.03] a device that allows a party to sinply
parade i nadm ssible evidence before the jury in direct
contravention of the exclusionary rul es?'®

122 Recent changes in federal evidence rules attenpted to
resolve the matter in federal courts by allow ng disclosure of
ot herwi se inadm ssible facts or data to the jury after a judge

has balanced the evidence's probative value against any

prejudicial effect. Fed. R Evid. 703 advisory commttee's
note, 2000 anendnent. Bl i nka observes that this approach "is
probl ematic on both policy and practice grounds"” and illustrates

what he calls the soneti nes "nonsensical" results:

In theory, the "otherw se" inadm ssible basis is put
before the jury for the limted purpose of explaining
the expert's opinion and reasoning. But this creates
sone horrendous difficulties. In the hearsay context,
al though the expert may have relied upon the hearsay
statenent for the truth of the matter asserted, the
jury is instructed that it cannot use the statenent
for the very same purpose. !’

' Daniel D. Blinka, "Practical |nconvenience" or Concept ual
Conf usi on: The Cormmon-Law CGenesis of Federal Rule of Evidence
703, 20 Am J. Trial Advoc. 467, 469 (1997).

77 Daniel D. Blinka, Wsconsin Practice: W sconsi n
Evi dence 8 702. 604, at 621-22 (3d ed. 2008).

17



No. 2007AP1898- CR

123 W therefore approach this case with an understandi ng
of the larger context and an awareness that courts have tried
vari ous approaches to expert opinion evidence, in an effort to
create fair and workable solutions that appropriately filter the
evi dence presented to juries.

124 CQur anal ysi s IS prem sed on | ong- est abl i shed
principles of statutory construction. "It is, of course, a
solem obligation of the judiciary to faithfully give effect to
the laws enacted by the legislature, and to do so requires a
determ nation of statutory neaning. . . . Therefore, the purpose
of statutory interpretation is to determne what the statute
means so that it may be given its full, proper, and intended

effect."'®

When statutes conflict, we nust attenpt to reconcile
them if possible.'® \Wwen confronted with an apparent conflict
between statutes, we construe sections on the sanme subject
matter to harnonize the provisions and to give each full force
and effect.?® W wll not construe statutes so as to work

unr easonabl e results. %!

18 state ex rel. Kalal v. CGircuit Court for Dane County,
2004 W 58, 144, 271 Ws. 2d 633, 681 N.W2d 110.

19 Bingenheimer v. Ws. Dep't of Health & Soc. Servs., 129
Ws. 2d 100, 107-08, 383 N. W2d 898 (1986).

20 dinski v. Sheldon, 88 Ws. 2d 509, 519, 276 N W2d 815
(1979) .

2l Cross V. Hebl, 46 Ws. 2d 356, 361, 174 N W2d 737
(1970).
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25 Fortunately, in this case, the legislature's policy
decision regarding the absolute inadmssibility of the PBT
results under these circunstances sinply could not be clearer
Reading the statutes together to create an exception to Ws.
Stat. 8§ 907.03 by excluding expert evidence to the extent that
it is based on prohibited PBT results conports wth our
obligation to give effect to the legislature's intent. The
alternative would likely nullify Ws. Stat. 8§ 343.303 whenever a
party attached the opinion or report of an expert to the PBT
result it wished to get before the jury.

126 We approach this question carefully, cognizant of the
effect this decision has on the law enforcenent officers,
prosecutors, and defense counsel who investigate and try these
cases daily. The practical inplications of a contrary reading
woul d be significant. Among them would be the fact that,
assumng that the rule would apply equally to the State, PBT
results could routinely be used agai nst defendants in spite of a
statute to the contrary.?® Further, reversing the legislature's
assurance to drivers that PBT results will not be used in a

prosecution for ON could well nean that fewer suspected drunk

22 |f the presentation of otherw se inadmissible PBT result

evidence via an expert were permtted, there would be no reason
to limt its use to the defense. Unli ke other evidence that is
unavail able to the prosecution (the involuntary testinony of the
defendant, for exanple), PBT results are evidence that s
originally in the State's possession that must be turned over to
t he defense. Rules of fair play certainly do not go so far as
to require the State to gather and turn over evidence that is
usabl e only by the defense.
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drivers would be willing to submt to a PBT in the first place,
wth the result that police <could find thenselves nore
frequently in situations where they had reasonable suspicion
sufficient to justify an investigative stop, but perhaps
insufficient evidence to establish probable cause for an arrest.
Under circunstances like this, an officer could be faced wth
the constitutional necessity of releasing a driver he or she
reasonably believed to be intoxicat ed.

127 Fischer contends that if the statutes are construed to
excl ude evidence based on the PBT results, as we do herein, they
violate his constitutional right to present a defense.? \ere a
def endant chall enges the exclusion of expert testinony evidence
on the grounds that it violates his or her right to present a
defense, the court evaluates the claimusing the test set forth

in St. GCeorge pursuant to the United States Suprene Court's

decision in Scheffer:

For the defendant to establish a constitutional
right to the admissibility of the proffered expert

23 See Crane, 476 U.S. at 690 ("Wiether rooted directly in
the Due Process Clause of the Fourteenth Amendnent or in the
Compul sory Process or Confrontation clauses of the Sixth
Amendnent the Constitution guarantees crimnal defendants a
meani ngf ul opportunity to present a conplete defense.")
(citations and internal quotation marks omtted); Strickland v.
Washi ngton, 466 U S. 668, 684-85 (1984) ("The Constitution
guarantees a fair trial through the Due Process C auses, but it
defines the basic elenents of a fair trial largely through the

several provisions of the Sixth Amendnent[.]"). In State V.
Pul l'i zano, 155 Ws. 2d 633, 645, 456 N.W2d 325 (1990), this
court identified the <confrontation and conpulsory process
cl auses of Article I, Section 7 of the Wsconsin Constitution as

a parallel source of such a right.
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witness testinony in the present case, the defendant
must satisfy a two-part inquiry . . . . This two-part
inquiry enables a circuit court to determne the
accused's interest in admtting the evidence and to
determ ne whether the evidence is clearly central to
the defense and the exclusion of the evidence is
arbitrary and disproportionate to the purpose of the
rule of exclusion, so that exclusion "underm ne[s]
fundanmental el enents of the defendant's defense.”

St. CGeorge, 252 Ws. 2d 499, 153 (quoting Scheffer, 523 U S. at

315).
128 The court then listed the factors for each step of the
inquiry:

In the first part of the inquiry, the defendant
must satisfy each of the following four factors
t hrough an offer of proof. The defendant nust show

1) The testinony of the expert wtness nmet the
standards of Ws. Stat. § 907.02 governing the
adm ssion of expert testinony.

2) The expert witness's testinony was clearly rel evant
to a material issue in this case.

3) The expert witness's testinobny was necessary to the
def endant's case.

4) The probative value of the testinony of the
defendant's expert wtness outweighed its prejudicial
ef fect.

After the defendant successfully satisfies these
four factors to establish a constitutional right to
present the expert testinony, a court undertakes the
second part of the inquiry by determ ning whether the
defendant's right to present the proffered evidence is
nonet hel ess outweighed by the State's conpelling
interest to exclude the evidence.

St. Ceorge, 252 Ws. 2d 499, 9154-55 (footnotes omtted).
129 We assunme w thout deciding that the defendant in the

present case has satisfied the four factors of the first part of
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the inquiry, since we view the second part of the inquiry as
deternminative of the outcome in this case.? Assuming Fischer
has established a right to present the expert evidence in
guestion, we neverthel ess conclude for reasons given herein that
his right to do so is outweighed by the State's conpelling
interest in excluding the evidence. Accordi ngly, exclusion of
the evidence did not result in a violation of his constitutiona
right to present a defense.

30 In its brief to this court, the State argues that
uni que constitutional chal | enges are present ed in ow
i nvestigations and that significant |aw enforcenment purposes are
served by prohibiting the wuse of PBT results in OW

prosecuti ons:

The critical fact is that the prelimnary breath test
is a prelimnary screening tool wused during the
investigation of a person suspected of drunk driving
before there is probable cause to nmake an arrest. A
prelimnary breath test nay be requested when the
police have nore evidence than reasonable suspicion
necessary to justify an investigative stop, but |ess
t han probabl e cause necessary to justify an arrest.

131 The legislative history of Ws. Stat. 8§ 343.303 begins
with Wsconsin Act 193, 8 7, ch. 193, Laws of 1977, the origina

24 For exanples of cases where this court has assumed
w thout deciding that a prelimnary step in the analysis has
been satisfied, see WAshburn County v. Smth, 2008 W 23, {86,
308 Ws. 2d 65, 746 N W2d 243 ("Even assuming that the
defendant has satisfied the first two prongs of the Quelle
inquiry, he has not satisfied the third prong."), and N chols v.
Progressive N. Ins. Co., 2008 W 20, 919, 308 Ws. 2d 17, 746
N. W2d 220 (for purposes of public policy analysis, assum ng
wi thout deciding that plaintiffs established all four elenents
of a common-| aw negligence claim.
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| egi sl ation creating what |ater becane Ws. Stat. § 343.303, and
it contains evidence that is consistent with this rationale. An
analysis prepared by the Legislative Reference Bureau of the

proposed bill (A B. 1) states the foll ow ng:

Law enforcenent officers are authorized to request
per sons suspected of driving under the influence of an
intoxicant to submt to a prelimnary breath test.
The test results would not be adm ssible in any court
action or proceeding where it is material to prove
that the person was driving under the influence of an
intoxicant, but would give the officer a basis to
decide if further chem cal analysis would be
necessary. %

Wiile that is a statenent of fact, not a statenent that that was
the reason it was adopted, it is worth noting that we |ocated no
statenment about the reliability or unreliability of the PBT in
the |l egislative history.

132 In the evidentiary gap between reasonable suspicion
and probable cause for arrest, a voluntarily taken PBT can
furnish the necessary evidence to renove an inpaired driver from
the road.?® Recognizing this, the State suggests, the

| egislature reasonably my have sought to elimnate any

2 prafting File for 1977 Ws. Act 193, Analysis by the
Legislative Reference Bureau of 1977 A B 1, Legi sl ative
Ref erence Bureau, Mdison, Ws. (enphasis added).

%6 This approach reflects the analysis we undertook of Ws.
Stat. 8 343.303 in Renz to determne the quantum of proof
necessary for an officer to request that a driver take a PBT
"[We conclude that the context, history and purpose of the
statute all suggest that 'probable cause to believe' refers to a
guantum of proof greater than the reasonabl e suspicion necessary
to justify an investigative stop, . . . but less than the |eve
of proof required to establish probable cause for arrest.” 231
Ws. 2d at 316.

23



No. 2007AP1898- CR

di sincentive a driver mght have to consent to take the PBT by
assuring drivers that the results would not be used at trial

The State argues that pronoting the gathering of evidence
necessary to arrest those who are actually intoxicated obviously
furthers the State's conpelling interest in arresting and
prosecuting drunk drivers, and we agree. It is beyond dispute
that the State has a conpelling interest in conbating the threat
to public safety created by drunk driving, as our cases and
other courts have repeatedly recognized.?’ On this basis, we
therefore conclude that Fischer's right to present evidence,
assumng for the purposes of this argunent that he has
established that right by satisfying the factors of the first

part of the St. George test, is nonetheless outweighed by the

State's conpelling interest in excluding the expert evidence
based on PBT results.

133 Finally, we turn to Fischer's invitation to revisit
the law regarding the admssibility of expert testinony and to
adopt a Daubert-li ke approach wth the judge as the gatekeeper
As we noted initially, our analysis does not turn on an

evaluation of the reliability of an expert opinion based on PBT

2. "No one can seriously dispute the magnitude of the
drunken driving problem or the States' interest in eradicating

it. Media reports of alcohol-related death and nutilation on
the Nation's roads are legion.” Mch. Dep't of State Police v.
Sitz, 496 U. S. 444, 451 (1990). "Qbvi ously, enforcing drunk
driving laws is a significant state interest. No supporting
authority is necessary to identify the significant toll that
drunken drivers have exacted on the Anerican public in |oss of
life, linmb, and property.™ State v. Bohling, 173 Ws. 2d 529

545, 494 N. W 2d 399 (1993).
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results. This therefore is not an appropriate case on which to
base such an abrupt departure from established case |aw,
especially on the strength of undevel oped argunents. As stated
earlier, our analysis diverges from that of the circuit court
and the court of appeals.

134 We have taken a different approach than the one taken
by both the circuit court and the court of appeals in their
decisions to exclude the evidence. The question of whether PBT
results are adequately reliable figured in the analysis of each
of those courts in several respects, and the question of
reliability was also raised by the State as a reason to exclude
expert evidence based on PBT results.?® The accuracy of this
type of test may be subject to dispute, but Wsconsin courts
have neverthel ess upheld its adm ssion for purposes other than
those prohibited by Ws. Stat. § 343.303.%° There is no basis
for speculating that the reason the |egislature prohibited the
evidentiary use of a test that is used hundreds of tines every
day in Wsconsin is that it is "of dubious reliability even
under the best testing conditions,”" as the State argued in its

brief. In fact, a review of the legislative history of Ws.

8 For exanple, the State in its brief to this court argues,
"Fischer's expert wanted to use breath test results [that] woul d
have been of dubious reliability even under the best testing
conditions that were obtained from a breath testing device that
may have been unable to produce results [that] were reliable at
all."

2% See, e.g., supra note 9 (citing Doerr, 229 Ws. 2d at
622, and Beaver, 181 Ws. 2d at 970).
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Stat. § 343.303%° gives no indication whatsoever that the
prohibition on the use of PBT results is rooted in concerns
about reliability of the test. |If the PBT's reliability were of
such concern, it would be a smll thing for any conpetent
defense attorney to attack the reliability of PBT results and
thereby limt the value to the prosecution of such evidence.
Saying that PBT results are not admssible is not the sane thing
as saying they are not reliable. Wsconsin's tradition of
| eaving the weight and credibility of the evidence to the trier
of fact, which continues to be the |law, cannot be squared wth
an analysis that excludes evidence on the basis of its lack of

reliability.

3% I'n Renz, 231 Ws. 2d at 312, we set forth the statute's
| egi sl ative history:

The W sconsin | egi sl ature first aut hori zed a
prelimnary breath test in 1977 as part of Assenbly
Bill 1 of the Novenber 1977 Special Session. 1977
A B 1, 8 7, ch. 193, Laws of 1977. That original PBT
statute provided "[i]f a law enforcenent officer has
probabl e cause to believe that a person has violated

s. 346.63(1) . . . , the officer my request the
person, prior to arrest and issuance of a citation, to
take a prelimnary breath test . . N Ws. Stat.

§ 343.305(2)(a)(1977-78) (repeal ed 1981)

In 1981, as part of the budget bill, the
| egi sl ature enacted amendnents to the ON |aws that,
anong ot her changes, renoved the PBT from Ws. Stat. 8§
343.305 and created Ws. Stat. 8§ 343.303. 8§ 1568b and
d, ch. 20, Laws of 1981.

(Brackets and first two ellipses in original.)
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' V.  CONCLUSI ON

135 Accordingly, we affirm Though we benefit from the
anal yses of the court of appeals and the circuit court, we reach
the result via a different analysis than that of those courts.
The circuit court's grant of the notion in limne excluding the
report and expert opinion was proper under Wsconsin statutes
and it did not violate Fischer's constitutional right to present
a defense. The rule we adopt here is not a blanket rul e against
absorption curve opinion evidence but rather a rule prohibiting
use of PBT results in the manner attenpted here.

136 Qur analysis does not turn on an evaluation of the
reliability of an expert opinion based on PBT results, which
after all are routinely relied on to establish probable cause
for arrest and have been held to be adm ssible for purposes
other than those prohibited by statute. Because we concl ude
that the State's countervailing conpelling interest and not the
reliability of the expert testinony is dispositive of the
analysis, there is no reason for us to revisit Wsconsin's well -
established role for the circuit court where expert testinmony is
proffered. The law in Wsconsin continues to be that questions
of the weight and reliability of relevant evidence are matters

for the trier of fact. As we stated in State v. Walstad, "This

is the relevancy test of our rules and we adhere to it." 119
Ws. 2d at 519. W, therefore, decline to adopt a Daubert-Iike
approach to expert testinony and nmeke the judge the gatekeeper.

By the Court.—Fhe decision of the court of appeals is
af firnmed.
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137 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the majority opinion's conclusion that Ws. Stat. § 343.303
"expressly bars" prelimnary breath test (PBT) results in trials
in which the charge is operating under the influence of an
intoxicant in violation of Ws. Stat. 8§ 346.63(1)(a) (OW) or
operating with a prohibited alcohol concentration in violation
of 8§ 346.63(1)(b) (PAC). See mmjority op., Y4. As the majority
opinion aptly states, "[T]lhe legislature's policy decision
regarding the absolute inadmssibility of the PBT results under
t hese circunstances sinply could not be clearer.”™ Majority op.,
125. However, | wite separately and concur because unlike the
maj ority opinion, which concludes that the reliability of the
PBT results is not dispositive, see majority op., 97, | conclude
that as a matter of law PBT results are neither reliable nor
adm ssible for +the purpose of confirmng or dispelling a
defendant's specific alcohol concentration in an OW or PAC
trial. In such a trial, an expert cannot reasonably rely on PBT
results for that purpose, and thus, PBT results are not
adm ssible to prove or disprove a specific level of alcohol
concentrati on. See Ws. Stat. § 343.303 ("The result of the
prelimnary breath screening test shall not be adm ssible in any
action or proceeding except to show probable cause for an
arrest, if the arrest is challenged, or to prove that a chem cal
test was properly required or requested of a person under
S. 343.305(3)."). Finding an expert who wishes to rely on the

PBT results to form an opinion does not transform the
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i nadm ssi bl e and unreliable evidence into adm ssible evidence in
an OWN or PAC trial, and such testinmony would only confuse
rather than assist the jury and would conpletely undernm ne the
presunption afforded to proper chem cal testing.

138 Wiile there are other scenarios in which PBT results
may be admissible, the circunstances of those cases do not
involve PBT results being utilized to prove specific alcohol

concentration as an elenent of the crine. See State v. Doerr,

229 Ws. 2d 616, 622- 25, 599 N.w2ad 897 (C. App. 1999)
(agreeing with the «circuit ~court that PBT results were
adm ssible at trial to assist the jury in evaluating the
defendant's charges of battery to a law enforcenment officer in
violation of Ws. Stat. 8 940.20(2) and resisting an officer in
violation of Ws. Stat. § 946.41); State v. Beaver, 181

Ws. 2d 959, 969-71, 512 N.W2d 254 (Ct. App. 1994) (concl uding
that PBT results nmay be admissible at trial as evidence of the
defendant's conprehension of his Mranda rights or his ability
to intelligently waive them. In contrast, in OAN and PAC
cases, proving a specific alcohol concentration is often a hotly
contested issue; a specific alcohol concentration is an el enent

of the crime (PAC! and serves as statutorily relevant or prina

In order to find a defendant guilty of operating with a
prohi bited alcohol concentration in violation of Ws. Stat.
§ 346.63(1)(b), the State nust prove beyond a reasonable doubt
that the defendant (1) operated a notor vehicle and (2) had a
prohi bited alcohol concentration at the time he operated the
notor vehicl e. Ws Jl—Crimnal  2660. "Prohi bited al cohol
concentration” is defined as "an al cohol concentration of 0.08
or nmore" if the defendant "has 2 or fewer prior convictions,
suspensi ons, or revocations, as counted under s. 343.307(1)."
Ws. Stat. 8§ 340.01(46m(a).
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facie evidence of an elenment of the crine (OW).? In these
cases, PBT results are not deened reliable for purposes of
confirmng or dispelling a defendant's specific al cohol
concentration and thus are not adm ssible at trial to prove or
di sprove the defendant's al cohol concentration, even though PBT
results are admissible at the probable cause hearing. W s.

St at. § 343.303; State . Faust, 2004 W 99, 926, 274

Ws. 2d 183, 682 N w2d 371. PBT results are utilized
prelimnarily for the purpose of determ ning whether a suspected
drunk driver should be arrested and required to submt to

further chem cal testing. See County of Jefferson v. Renz, 231

Ws. 2d 293, 313, 603 N W2d 541 (1999) ("[T]he Ianguage that
the legislature chose to describe the test confirns that it

intended the PBT to function as a screening tool to be used

prior to arrest. . . . [When it described the test as
"prelimnary,’ the legislature clearly indicated that it
intended the test to be a preparation for sonething else. It

seens obvious that sonmething else—the main mtter—+s the
arrest itself."). Unlike the PBT, such chemical testing is

subj ect to certain safeguards to ensure reliability.

2In order to find a defendant guilty of operating while
under the influence of an intoxicant in violation of Ws. Stat.
8§ 346.63(1)(a), the State nust prove beyond a reasonable doubt
that the defendant (1) operated a nmotor vehicle and (2) was
under the influence of an intoxicant at the tinme he operated the

motor  vehi cl e. Ws JI—€rimnal 2663. "[Aln al cohol
concentration of npbre than 0.04 but less than 0.08 is rel evant
evi dence on t he i ssue of i ntoxi cation," W s. St at .

8 885.235(1g)(b), and "an al cohol concentration of 0.08 or nore
is prima facie evidence" that the defendant was under the
i nfluence of an intoxicant, Ws. Stat. § 885.235(1g)(c).

3
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139 Essentially, Fischer's argument is that the statutory
prohi bition of PBT evidence is unconstitutional. Since the
plain |anguage of the statute precludes admissibility in the
case at issue, Fischer would have the burden to prove the
statute wunconstitutional beyond a reasonable doubt. Si mpl y
stated, Fischer has not nmet that burden.

140 What is good for the goose is good for the gander.
Just as the defense should not be allowed to admit PBT results
in an underlying ON or PAC trial, the State should not be able
to rely on those test results either. Merely because an expert
may opine that he or she relied upon PBT results in order to
form an opinion does not render the wunderlying test results
adm ssi bl e. As we have seen in other scenarios, an expert's
opi nion does not transform inadm ssible evidence into adm ssible
evi dence. For exanple, if an expert were to review polygraph
test results or voice stress analysis test results to form a
basis for an opinion, would the court allow those underlying
test results to cone in at trial when they are otherw se

precluded? See Ws. Stat. 8§ 905.065; State v. Davis, 2008 W

71, 920, 310 Ws. 2d 583, 751 N W2d 332; State v. Shonberg,

2006 W 9, 939, 288 Ws. 2d 1, 709 N.w2d 370 (citing State V.
Dean, 103 Ws. 2d 228, 278-79, 307 N.W2d 628 (1981)). In other
words, otherwi se inadmssible evidence is not automatically
adm ssible sinply because a party can find an expert who says
that he or she relied upon that evidence in form ng an opinion.
In addition, to allow an expert to so opine wthout introducing

the underlying data would tie the opposing party's hands wth

4
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respect to cross-exam nation. The judge, as gatekeeper, has the
capacity to determ ne whether certain evidence is adm ssible and
whether certain expert testinony assists the jury in its
determ nation, and PBT results have not been admissible in ON
or PAC trials. Here, admtting PBT results can serve only to
confuse the jury and undermne the presunption of accuracy

afforded to chemical tests |like the Intoxilyzer. See State v.

Busch, 217 Ws. 2d 429, 443, 576 N.W2d 904 (1998) (expl ai ning
t hat approved quantitative breath al cohol test instrunents, |ike
the Intoxilyzer, are recogni zed nmethods of testing authorized by
statute and are thus entitled to a prima facie presunption of
accuracy); Ws. Admin. Code § TRANS 311.04 (May 1997); Ws JI—
Crimnal 230, 232 (Wen an approved testing device is involved,
the jury is instructed that "[t]he |aw recognizes that the
testing device used in this case uses a scientifically sound
nmet hod of neasuring the al cohol concentration of an individual.
The State is not required to prove the underlying scientific
reliability of the nmethod used by the testing device. However,
the State is required to establish that the testing device was
in proper working order and that it was correctly operated by a
qual i fied person.").

41 To admit PBT results in an ON or PAC trial would
unravel the presunption that currently exists with respect to
the accuracy of the PBT and create a whole new burden of proof
for the State. "The PBT device has not been approved by the
[ Departnent of Transportation (DOT)] and does not receive a

prima facie presunption of accuracy to establish a defendant's
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bl ood al cohol level." Doerr, 229 Ws. 2d at 624-25 (explaining
that because of the DOI's evaluation and approval, the
| egi sl ature has determ ned that sone breath test instrunents are
entitled to a prim facie presunption of accuracy; the PBT,
however, is not included in the DOI's list of approved
instruments and consequently has a limted evidentiary use in
not or vehicle proceedings). Admtting PBT results at trial
would erode the presunption and lead the jury to confusion
rather than clarification when it <conmes to chemcal test
results. The legislature recognized that danger when it
determined that in this type of trial, PBT results are not
adm ssible to prove a specific | evel of alcohol concentration.
42 As a result, |1 <conclude that the Ilegislature has
spoken, and PBT results are not admissible in an ON or PAC
trial for the purpose of confirmng or dispelling a specific
al cohol concentrati on. Even if an expert were to rely upon PBT
results to form the basis of an opinion, the test results are
still unreliable and inadm ssible for the purpose offered in the
case at issue. | agree with the majority, however, that this
prohi bition does not preclude the defense from offering an
absorption curve defense. See mpjority op., 16. Still, just as
| would not allow the State to introduce this PBT evidence at
trial, the defense is precluded from offering an absorption
curve defense based upon PBT results. Accordingly, | would
conclude as a matter of law that an expert cannot reasonably
rely upon PBT results to forman opinion in an ON or PAC trial.

143 For the foregoing reasons, | respectfully concur.
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44 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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