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REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGCGENSACK, J. W review an

unpubl i shed decision! of the court of appeals that affirmed a

! Estate of Genrich v. OHC Ins. Co., No. 2007AP541,
unpubl i shed slip op. (Ws. C. App. May 22, 2008).
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decision of the circuit court? granting sumary judgment in favor
of OH C Insurance Conpany and other defendants (collectively,
oH O . Qur review requires us to address two issues: (1)
whether the claim of the Estate of Robert V. GCenrich (the
estate) for "injury" to Robert Genrich (Robert) that resulted in
his death and allegedly was caused by nedical negligence is
precluded by Ws. Stat. § 893.55(1m(a) (2005-06)° as untinmely-
filed; and (2) whether Kathy R GCenrich's (Kathy) wongful death
claim based on Robert's death accrued on the date of Robert's
"injury."

12 Because we conclude that Robert suffered an "injury"”
for purposes of Ws. Stat. 8§ 893.55(1m (a) when he experienced a
"physical injurious change," and that the "physical injurious
change" occurred nore than three years prior to the filing of
the estate's claim we conclude that the estate's claimis tine-
barred by § 893.55(1m(a). We further conclude that Kathy's
wrongful death claim based on Robert's death that allegedly was
caused by nedical negligence accrued on the sane date as the
estate’'s claim Ther ef or e, it, t oo, is precluded by
8§ 893.55(1m(a). Accordingly, we affirm the decision of the
court of appeals that affirmed the circuit court's decision

granting summary judgnent in favor of OH C

2 The Honorable Daniel S. George of Colunbia County
presi ded.

S Al further references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.
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| . BACKGROUND

13 On July 23-24, 2003, Robert underwent surgery to have
an ulcer repaired. The surgery appeared to have Dbeen
successful ly conpl et ed. However, Robert soon devel oped a fever
and his white blood cell count becane elevated, suggesting an
i nfection. On August 8, 2003, it was determned that a sponge
had been left inside Robert's abdom nal cavity at the conclusion
of the surgery on July 24, 2003, and that the sponge probably
was the source of the infection. That sanme day, a second
surgery was per f or med and t he sponge was r enoved.
Unfortunately, in the days following the second surgery,
Robert's health did not inprove, and on August 11, 2003, he died
fromsepsis allegedly associated with the retai ned sponge.

14 On August 9, 2006, the estate and Kathy filed suit
against the doctors and support staff involved in Robert's
surgery, as well as OH C Insurance Conpany and others. The
estate alleged nedical negligence in Robert's <care and
treatnment, and nmade clains for damages. Kathy sued for w ongful
death, also based on alleged nedical negligence in Robert's care
and treatnent. OH C noved for summary judgnent, arguing that
both the estate's and Kathy's clainms were barred by the nedical
negligence statute of limtations, Ws. Stat. 8§ 893.55(1m(a).
Section 893.55(1n) provides:

[Aln action to recover damages for injury arising from
any treatnment or operation performed by, or from any
om ssion by, a person who is a health care provider,
regardl ess of the theory on which the action is based,
shal |l be conmenced within the |ater of:
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(a) Three years fromthe date of the injury, or

(b) One year from the date the injury was
di scovered or, in the exercise of reasonable
diligence should have been discovered, except that
an action may not be commenced under this paragraph
nore than 5 years from the date of the act or
om ssion.*

15 The estate and Kathy countered OH Cs notion by
arguing that (1) under Paul v. Skenp, 2001 W 42, 242 Ws. 2d

507, 625 N.W2d 860, Robert's "injury"” did not occur until on or
after August 9, 2003, because his condition did not becone
irreversible wuntil at least that date, and the clainms were
therefore tinely, having been filed within three years of such

“injury"; (2) wunder Mller v. Luther, 170 Ws. 2d 429, 489

N.W2d 651 (Ct. App. 1992), even if the estate's survival action
was tinme-barred, the statute of limtations on Kathy's wongfu
death claim did not start to run until the date of Robert's
deat h, August 11, 2003, and her claim was therefore tinely,
having been filed within three years of Robert's death; and (3)
even if either or both of the clains were not tinmely asserted
the defendants were estopped from raising the statute of
[imtations because an OHC clains adjuster had told their
attorney that the clainms would not expire until August 13, 2006.
16 The circuit court granted OH Cs notion, concluding

that, under Fojut v. Stafl, 212 Ws. 2d 827, 569 N.w2d 737 (C.

App. 1997), Robert suffered an "injury" triggering the statute

* There is no argument that Ws. Stat. § 893.55(1n)(b)
applies instead of § 893.55(1m(a). Under § 893.55(1m(a), the
date of "injury" is the operative inquiry, rather than the date
of the discovery of the injury under 8§ 893.55(1n)(b).

4
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of limtations no later than August 8, 2003, when the second
surgery to renove the sponge occurred. As a result, the circuit
court dismssed the estate's claim filed on August 9, 2006, as
untinely under Ws. Stat. 8§ 893.55(1m(a).

17 The circuit court also rejected Kathy's argunent that
her wongful death claim accrued on the date of Robert's death

Instead, the court concluded that Estate of Hegarty V.

Beauchai ne, 2001 W App 300, 249 Ws. 2d 142, 638 N W2d 355
had decided that Ws. Stat. 8§ 893.55(1m(a) was the operative
statute of I|imtations for wongful death clains based on
medi cal negligence, and that those clainms run from the date of
the underlying "injury." As a result, because Kathy's cl ai mwas
filed nore than three years after Robert's "injury," her claim
was time-barred by 8 893.55(1m(a).

18 Finally, the circuit court rejected the plaintiffs
est oppel argunent. The court concluded that the plaintiffs’
reliance on the statenents of an insurance clains adjuster, in
deciding not to file earlier, was not reasonable. The court of
appeals affirnmed the circuit court's decision for largely the
same reasons expressed by the circuit court.?®

19 We granted review and now affirm

°> For purposes of our review, we note that the estate and
Kat hy no |longer assert that OHI C is estopped from arguing that

the statute of limtations precludes their clains based on the
statenments of the insurance clains adjuster. Instead, they have
l[imted their argunments to the two issues we enunerated: (1)

whet her Ws. St at . 8§ 893.55(1m(a) time-bars the estate's
medi cal negligence claim and (2) whether 8§ 893.55(1m(a) tine-
bars Kathy's wongful death claim



No. 2007AP541

['1. DI SCUSSI ON
A Standard of Review
10 This case requires us to review the circuit court's
decision granting OHC s notion for summary judgnent. W review
a decision on a notion for summary judgnent independently,
enpl oying the sane nethodology as the circuit court. Bl unt v.

Medtronic, Inc., 2009 W 16, 13, = Ws. 2d _ , 760 N w2ad

396 (citing Acuity v. Bagadia, 2008 W 62, 12, 310 Ws. 2d 197,

750 N.W2d 817). Resolution of the questions presented requires
us to interpret and apply Ws. Stat. § 893.55(1m(a). "The
interpretation and application of a statute to an undi sputed set
of facts are questions of law that we review independently."

McNeil v. Hansen, 2007 W 56, {7, 300 Ws. 2d 358, 731 N.W2d

273 (citing Rocker v. USAA Cas. Ins. Co., 2006 W 26, 923, 289

Ws. 2d 294, 711 N.W2d 634; State v. Sostre, 198 Ws. 2d 409,

414, 542 N.W2d 774 (1996)).
B. Medi cal Negl i gence

11 The estate's survival action is a claim for nmedical
negli gence asserted on Robert's behalf. The parties do not
di spute, and we agree, that Ws. Stat. § 893.55(1m(a) is the
applicable statute of limtations for this claim and that the
claim accrued on the date that Robert sustained an "injury" as
that termis used in the statute. Where the parties differ is
with respect to the neaning of the term"injury."

12 The statute does not define "injury." However, the
parties point to decisions by Wsconsin courts that purportedly
support their proposed interpretations of the term The estate

6
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and Kathy cite to our decision in Paul to argue that an injury
does not occur wunder Ws. Stat. § 893.55(1m(a) wuntil the
underlying condition is no |onger treatable. That is, only
after a nedical condition has becone irreversible does a claim
accr ue. Because Robert's condition did not becone irreversible
until on or after August 9, 2003, the estate argues that its
claimwas tinely filed.

113 In Paul, we determned when an actionable "injury"
based on nedical negligence for msdiagnosis occurred, thereby
causing the claim to accrue. Paul , 242 Ws. 2d 507, 1112-13.
We concluded that the estate's claim accrued, at the latest, on
the date that the decedent's undi agnosed arteriovenous
mal formation ruptured. 1d., Y45. The estate and Kathy cite the
follow ng |anguage in Paul in support of their argunment that an
"injury" triggering the limtations period does not occur until

the patient's condition becones untreatable or irreversible:

That actionable injury which resulted from the all eged
m sdi agnosis occurred either at the time that [the
arteriovenous nmalformation] AVM ruptured, or at the
time that [the] AVM could no | onger be treated.

: [B] ased on the information presented, the injury
that resulted from the alleged m sdiagnosis occurred
when the rupture of the AVM in [decedent]'s brain
happened . . ., or it occurred at that point . . .
when, nore likely than not, [decedent]'s AVM coul d not
have been successfully treated.

ld. at 9745, 53. In this case, the estate and Kathy contend

that Robert's condition did not becone untreatable until on or
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after August 9, 2003, resulting in the estate's nedica
negl i gence claimbeing tinely-filed on August 9, 2006.

124 OHI C, on the other hand, asserts that Robert sustained
an "injury" on the date he first suffered a "physical injurious
change," as that term was used by the court of appeals in Fojut.
In Fojut, the court of appeals determned the date of "injury"
for a woman who had undergone tubal ligation surgery. Foj ut,
212 Ws. 2d at 830-31. The surgery was unsuccessful, and the
woman subsequently becane pregnant. Id. at 829. The court
decided that the date of the plaintiff's unwanted conception,
rather than the date of the surgery, was the "injury" that

triggered Ws. Stat. 8§ 893.55(1m(a). The court expl ai ned:

There is no evidence that on the date the tubal
ligation was perforned that [the plaintiff] suffered
any physical injury. The purpose of the surgery was
to render [the plaintiff] infertile—to avoi d
pregnancy. There was no physical injurious change to
[the plaintiff]'s body unti | she became
pregnant. . . . Using this date as the date of
injury, [the plaintiff]'s claim was untinely because
the conplaint was not filed within three years.

Id. at 831.

115 OHIC contends that Robert suffered an injury on
July 24, 2003, when the sponge was left in his abdom nal cavity
and he devel oped an infection. This was a "physical injurious
change" to Robert's body, as that term was used in Fojut. In
the alternative, OH C asserts that any "physical injurious
change" could have occurred no later than August 8, 2003, when
Robert underwent the second surgery to renove the sponge. As a

result, because the clains were filed on August 9, 2006, and

8
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more than three years had passed, the estate's and Kathy's
clainms are tinme-barred by Ws. Stat. 8§ 893.55(1n)(a).

116 In response, the estate and Kathy assert that Paul and

Fojut are inconsistent, and that their interpretation of Paul
should control the questions presented here. We di sagree.
Al t hough the estate and Kathy have selected the |anguage from
Paul nost favorable to their interpretation, Paul and Fojut are
entirely consistent with one another. Neither of them concl udes
that an injury nust be untreatable or irreversible to trigger
the limtations period inposed by Ws. Stat. § 893.55(1n)(a).
As we noted in Paul, a condition need not be untreatable before
an "injury" occurs; rather, an "actionable injury arises when
the [negligent act or om ssion] causes a greater harm than [that
whi ch] existed at the tinme of the [negligent act or om ssion]."
Paul , 242 Ws. 2d 507, 9125. This | anguage articulates the sane
concept set forth by the court of appeals' decision in Fojut
i.e., that an "injury" does not occur until there is a "physical
i njurious change."

117 Furthernore, our conclusion, that the determ nation of
a "physical injurious change" is the appropriate benchmark for
est abl i shing t he date of "injury" under Ws. St at .

8§ 893.55(1m(a), is consistent with the facts set forth in Paul

In Paul, the rupturing of the plaintiff's arteriovenous
mal formati on  was the first "physi cal i njurious change”
experienced by the plaintiff followng the doctor's negligent
m sdi agnosis. There was no point prior to that rupture where "a
greater harm than existed at the tinme of the m sdiagnosis”

9
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occurr ed. Id. Even though plaintiff's condition was
irreversible once the arteriovenous nalformation ruptured, that
was not the reason that the rupture was the "injury."” Rat her,
it was the "injury" because there was no point prior to that
rupture in which the plaintiff experienced a "physical injurious

change." Therefore, we reject plaintiffs' contention that Pau

and Fojut are in conflict.

118 Applying Paul and Fojut to this case, we conclude that
Robert's "injury" that triggered the three-year Ilimtations
period in Ws. Stat. § 893.55(1m(a) occurred on July 24, 2003
It was on that date that an infection-producing sponge was |eft

in Robert's abdonen, which eventually caused his death.® The

® The estate and Kathy argue that because OHI C set forth
several potential dates on which Robert's injury could have
occurred, and because the parties' |egal theories produce
di sputed dates of "injury," there are disputed questions of
material fact here that preclude sunmmary judgnent.

We disagree. Wiile it is true that summry judgnment may be
granted only where there are no disputed issues of nmaterial
fact, Oneida County Dep't of Social Services v. N cole W, 2007
W 30, 18, 299 Ws. 2d 637, 728 N.W2d 652 (citing Ws. Stat.
8§ 802.08(2)), and there nmay be factual disputes here, none of
those disputes relate to nmaterial facts. Al of the potenti al
dates for Robert's "injury" suggested by OH C occurred before
August 9, 2003, and therefore, even if it is legitimtely
di sputed on which of those dates Robert sustained an "injury"

triggering the statute of I|imtations, all of those dates
suffice to cause the estate's claim to be tinme-barred by Ws.
Stat. 8§ 893.55(1m(a). Therefore, any factual dispute about
which date should be applied is not naterial. Mar oney V.
Allstate Ins. Co., 12 Ws. 2d 197, 202, 107 N.W2d 261 (1961)
(concluding that disputed facts that are "inmmterial to the
questions of law presented . . . do not afford a basis for

denying summary judgnment” (citing Hafemann v. Korinek, 266 Ws.
450, 63 N.W2d 835 (1954))).

10
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second surgery performed on August 8, 2003, while it may have
inflicted an additional injury on Robert because he was
subjected to nore surgery, mainly confirnmed Robert's injury from
the first surgery.

119 It was the negligence during the first surgery that
resulted in an infection-producing sponge being present in
Robert's abdonen. Stated otherwise, by l|eaving the sponge
inside of Robert, the doctors "cause[d] a greater harm than
existed at the tinme of the [negligent act]." Paul, 242 Ws. 2d
507, 1925. Robert suffered an injury when the doctors left an
i nfection-producing sponge in his abdomnal <cavity, and the
sponge was not there prior to the doctors' negligent conduct.

20 Accordingly, the presence of an infection-producing
sponge in Robert's abdomnal cavity is the type of "physical
i njurious change" discussed in Fojut, and our conclusion that it

constitutes an "injury" is consistent with Paul. Wen the

doctors negligently left a sponge inside of Robert, which caused

the sepsis that resulted in his death, he sustained an "injury"

Furthernore, although the parties' various |egal theories
set forth different dates for Robert's "injury,"” our adoption of
one |egal theory over another, and thereby one date of "injury"
over another, does not resolve a disputed question of fact. The
historic facts are not disputed, it is only the lega
consequences that flow from those facts that are subject to
di sput e. Therefore, our choice of a date resolves a disputed
gquestion of law, for which sunmmary judgnent s entirely
appropri ate. Snider v. N States Power Co., 81 Ws. 2d 224,
230, 260 N.W2d 260 (1977) (explaining that summry judgnment
shall be rendered where "no material facts are in dispute and
only a question of Jlaw is presented" (citing Ws. Stat.
§ 802.08(2))).

11
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t hat triggered W s. St at . 8§ 893.55(1m(a)'s t hr ee-year

limtations period.’ Because this injury occurred nore than

" Justice Bradley purposefully misinterprets the nmajority
opi nion, asserting that it "confuses the law' and is subject to
"addi tional infirmties." Justice Bradl ey's
concurrence/ di ssent, 9153. However, what Justice Bradl ey m sses
is that this case arises from an occurrence when negligence and
injury happened simultaneously, as is often the case. For
exanpl e, consider the tortfeasor who negligently stunbles while
carrying a pot of boiling water which he pours on the victim
The negligence (pouring boiling water on the victim and the
injury (scalding the victim occur simnultaneously.

The negligence and injury in this case arise in a simlar

f ashi on. That is, the doctors left a sponge in Robert's
abdom nal cavity. This was a negligent act. This negligent act
resulted in an infection-causing sponge being present in

Robert's abdom nal cavity. The presence of an infection-causing
sponge in Robert's abdom nal cavity was an injury. Accordingly,
the negligent act occurred sinultaneously with the injury in
this case.

Justice Br adl ey accuses t he majority opi ni on of
inperm ssibly finding facts. Id., 958. This stenms from her
f undanent al m sunderstanding of the conclusions we reach.
Contrary to her assertions, we do not conclude that the injury
in this case was the infection. See id. Rather, we conclude
that it was the presence of the infection-causing sponge in
Robert's abdonen that was the injury.

The circuit court considered a nunber of different events
that mght have constituted an injury to Robert, but did not
expressly find the date upon which Robert's injury occurred.
Instead, the circuit court found that August 8, 2003, the date
of Robert's second surgery, was the |ast possible date on which
he <could have suffered an injury triggering Ws. Stat.
§ 893.55(1m(a). Because the clains were filed nore than three
years after this date, the court held that they were barred.

12
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three years prior to August 9, 2006, when the claim was filed,
we conclude that the estate's <claim is time-barred by
§ 893.55(1m (a).

21 Furt hernore, accepting the estate's and Kathy's
definition of "injury" would contradict the maxim that "'[a]
later injury from the same tortious act does not restart the
running of the statute' of limtations.”" Fojut, 212 Ws. 2d at

832 (quoting Segall v. Hurwitz, 114 Ws. 2d 471, 482, 339 N W2d

333 (Ct. App. 1983)). That is, even though an infection-
produci ng sponge was present inside of Robert's abdonen as a
result of the first surgery, the estate and Kathy urge us to
restart the statute of |imtations by concluding that Robert
sustained an injury only when his condition becane irreversible.
W decline to do so.

122 Were we to conclude as the estate and Kathy suggest,
it would logically follow that Robert could not have filed a
medi cal negligence action once the infection-producing sponge
was present inside of his abdonen, even if that injury led only

to a protracted recovery course, rather than to death. However,

However, it is an undisputed fact that the infection-
causi ng sponge was present in Robert's abdonen on the date his
first surgery concluded, and this is the date on which we
conclude that Robert suffered an injury. W do not, contrary to
Justice Bradley's assertions, find as a fact the date on which
Robert's infection devel oped. Rat her, because there was no
di spute about the date on which the infection-causing sponge
first was present in Robert's abdonmen, we determ ne when the
injury occurred as a question of [|aw State ex rel. Flores v.
State, 183 Ws. 2d 587, 609, 516 N.W2d 362 (1994) (explaining
that when the facts are wundisputed, a question of law is
presented, which we decide i ndependently).

13
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many clainms of medi cal negligence are not grounded in

untreatable injuries. For exanple, in Fojut, a tubal ligation
was negligently perfornmed; however, the ligation was re-done
subsequent | y. Fojut, 212 Ws. 2d at 832. Because all injuries

that result from nmedical negligence do not lead to death or to
an irreversible nedical <course, it is not reasonable to
interpret the word "injury" as the estate and Kathy suggest. As
we al so have explained, "once a clainmant has sustained an injury
and has an enforceable claim that clainmant cannot sit on that
claim until all consequential danages have cone to fruition."

Paul , 242 Ws. 2d 507, 139 (citing N erengarten v. Lutheran Soc.

Servs. of Ws. & Upper Mch., Inc., 219 Ws. 2d 686, 701, 580

N.W2d 320 (1998)). Accordingly, we conclude that the estate's
claim for nmedical negligence accrued nore than three years
before the estate filed suit. Therefore, it is untinely under
Ws. Stat. 8 893.55(1m(a).
C. W ongful Death

23 Having concluded that the estate's nedical negligence
claimis time-barred by Ws. Stat. 8§ 893.55(1m(a), we now turn
to Kathy's wongful death claim A claim for damages due to
wongful death is purely statutory, as it was unknown at conmon

| aw. Bart hol omew v. Ws. Patients Conp. Fund, 2006 W 91, 956,

293 Ws. 2d 38, 717 N.W2d 216 (citing Brown v. Chicago & N W

Ry. Co., 102 Ws. 137, 140, 77 N W 748 (1898)). When a claim
for damages due to wongful death is based on nedical
mal practice, the eligible claimants are those claimnts |isted

in Ws. Stat. § 655.007. Czapinski v. St. Francis Hosp., Inc.,

14
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2000 W 80, 2, 236 Ws. 2d 316, 613 N.W2d 120. A claim for
damages due to wongful death arising from nedical malpractice
does not incorporate all of the persons who are entitled to
bring a claimfor danages due to wongful death under Ws. Stat.
8 895.04(2), which applies when the claim does not arise from
medi cal nmal practice. 1d., 9918-19. As the surviving spouse of
Robert, Kathy falls within the class of claimants listed in
8 655.007 who are entitled to bring a claim for damages due to
wrongful death arising from nedical mal practice.

24 The claimthat she brings is a derivative claim based
on the injury that Robert suffered due to nedical negligence.

See Lornson v. Siddiqui, 2007 W 92, 9Y18-19, 302 Ws. 2d 519

735 N.W2d 55 (concluding that Ws. Stat. 8§ 655.007 creates two
general types of clains, one of which is a derivative claimin
favor of enunerated famly nenbers of a patient who has suffered
injury or death from nedi cal mal practice).

125 OHI C has asserted the statute of limtations found in
Ws. Stat. 8§ 893.55(1m(a) as a bar to Kathy's claim because she
brought suit nore than three years after Robert was injured by
medi cal negligence. Kat hy counters that she could not file a
wrongful death claimuntil Robert's death. Therefore, her claim
could have accrued no earlier than the date he died, August 11,
2003. Since her claim was filed on August 9, 2006, |ess than
three years later, she argues that it was tinely-filed.

26 Kathy cites to the wongful death statute, Ws. Stat.
8§ 895.03, for the proposition that a wongful death claim cannot
be brought until there is a death. That statute provides:

15
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Whenever the death of a person shall be caused by a
wrongful act, neglect or default and the act, neglect
or default is such as would, if death had not ensued,
have entitled the party injured to maintain an action
and recover damages in respect thereof, then and in
every such case the person who woul d have been I|iabl e,
if death had not ensued, shall be liable to an action
for damages notw thstanding the death of the person
injured; provided, that such action shall be brought
for a death caused in this state.

§ 895. 03. However, 8 895.03 does not provide when a claim for
damages due to wongful death accrues, or when it nust be
brought, or when it will be |ost.

27 Furthernore, because Kathy's claim for damages due to
wrongful death is based on alleged nedical negligence, we turn
to the controlling statute of limtations for all clains arising
from all eged nedical negligence, Ws. Stat. § 893.55. Hegarty,
249 Ws. 2d 142, ¢92. The | anguage of 8§ 893.55 is very broad.
It addresses "damages for injury arising from any treatnent or

operation perfornmed by . . . a health care provider, regardless

of the theory on which the action is based.” § 893.55(1m

(enmphasi s added). Here, Kathy's theory of recovery is based on
the provisions of the wongful death statute, Ws. Stat.
§ 895. 03.

28 That Kathy's derivative claim for damages due to
wrongful death s <controlled by the specific statute of
limtations for nedical malpractice is further supported by Ws.

Stat. § 655.007. It provides:

[Alny patient or the patient's representative having a
claimor any spouse, parent, mnor sibling or child of
the patient having a derivative claim for injury or
death on account of nmalpractice is subject to this
chapter.
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8 655.007 (enphasis added). Chapter 655 is entitled, "Health
Care Liability and Injured Patients and Famlies Conpensation.”
It is a very conprehensive approach to injuries and death that
result from nedical malpractice. Accordingly, by expressly
establishing that death resulting from nedical malpractice is
subject to the sanme rules as is injury that results from nedi cal
mal practice, 8 655.007 supports the directive that Ws. Stat.
8 895.55(1m(a) applies regardless of whether the claim for
damages i s based on injury or death.

129 Furthernore, we disagree with Kathy's conclusion that,
because a claimfor damages due to wongful death may be brought
only if there is first a death, the claim for damages due to
wrongful death nust accrue on the date of death. As we have
stated previously, "there is no logical distinction between
injury and death clainms arising out of nedical malpractice.
Once nedical nmalpractice produces a loss, a renedy exists
regardl ess whether the consequence is injury or death.” R neck

v. Johnson, 155 Ws. 2d 659, 671, 456 N W2d 336 (1990),

overruled on other grounds, Chang v. State Farm Miut. Auto Ins.

Co., 182 Ws. 2d 549, 566, 514 N.W2d 399 (1994). Kathy's claim
for damages due to wongful death is based on Robert's
underlying claim for nedical negligence; therefore, Kathy's
claimis a "death clain|{] arising out of nedical malpractice,”
and it is governed by the statute of limtations in Ws. Stat.
8§ 893.55(1m(a). Id. Under that statute, Kathy's claim for
damages due to wongful death accrued on the sane date that the
estate's claim accrued: the date of Robert's "injury." As a
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result, because Kathy's claim for danmages accrued nore than
three years prior to when she filed her claim it is tine-
barr ed.

30 The amcus curiae brief of the Wsconsin Association

for Justice takes issue wth this conclusion, arguing that Ws.
St at . 8 893.55(1m(a) is not the operative statute of
l[imtations for Kathy's wongful death claim and that Ws.
Stat. 8§ 893.54(2) is the statute of Ilimtations that should
govern. Section 893.54(2) is the general statute of limtations
for wongful death actions. It provides: "The follow ng
actions shall be comenced within 3 years or be barred:
(2) An action brought to recover damages for death caused by the
wongful act, neglect or default of another.” However,
8 893.54(2) does not address the issue presented here: When
does a wongful death action that is based on nedical negligence
accrue?

131 Furthernore, our conclusion, that the statute limting
pre-death nedical malpractice clains also limts clains for
damages due to wongful death that arise from nedical
mal practice, is consistent with our conclusion in Czapinski. In
Czapi nski, we concluded that the class of claimants who are
entitled to sue for damages due to wongful death in a nedical
mal practice context differs from the class of claimnts who nmay
sue for damages due to wongful death in other contexts.
Czapi nski, 236 Ws. 2d 316, {118-109.

132 W& acknowl edge that sonme of our past decisions,
outside of the nedical mal practice context, could be interpreted
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to conclude that clainms for danages due to wongful death accrue

on the date of the decedent's death. See, e.g., Terbush wv.

Boyle, 217 Ws. 636, 640, 259 N W 859 (1935), overruled on

ot her grounds, Pufahl v. WIllians, 179 Ws. 2d 104, 111, 506

N.W2d 747 (1993) (interpreting a former statute of limtations
consistent with an even wearlier statutory provision that
provided, "'every such action shall be comenced within two
years after the death of such deceased person'").

133 However, as indicated above, we do not agree that Ws.
Stat. 8§ 893.54(2) is the operative statute of limtations for
Kathy's claim because her claim arises from alleged nedical
mal practice. Wsconsin Stat. 8§ 893.55(1n) states that it is the
governing statute of limtations for "damages for injury arising
from any treatnment or operation performed by . . . a health care

provider, regardless of the theory on which the action is

based. " (Enphasi s added.) The plain |anguage of the statute
instructs that it is to control, "regardless of the theory on
which the action is based," whether it be the estate's claimfor
medi cal negligence or Kathy's claim for danages due to w ongful
death, so long as the action is one for "damages for injury
arising from any treatnent or operation perfornmed by . . . a
health care provider." § 893.55(1m. Kathy's claimfor danmages
due to wongful death nost certainly falls within 8§ 893.55(1m)"'s
description of the clains it governs. As the court of appeals
noted in Hegarty, "it is apparent that the |egislature intended
that any <claim alleging negligence against a health care
provider would be controlled by § 893.55, even though the
19
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medi cal mal practice claim is based on a wongful death.”
Hegarty, 249 Ws. 2d 142, f18.

134 Finally, even though Ws. Stat. 8§ 893.54(2) provides a
general statute of limtations for clains for danages due to
wrongful death, "[w] here two statutes apply to the sane subject,

the nore specific controls.” Clean Ws., Inc. v. Pub. Serv.

Commin of Ws., 2005 W 093, 9175, 282 Ws. 2d 250, 700 N W2d

768 (citing Martineau v. State Conservation Conmin, 46 Ws. 2d

443, 449, 175 N.W2d 206 (1970)); see also Aark v. Erdmann, 161

Ws. 2d 428, 436, 468 N W2d 18 (1991) (holding that where
either Ws. Stat. 88 893.55 or 893.54 "considered independently
could be applicable, only one actually can be applied"). e
have previously concluded that, as between 88 893.55 and 893. 54,

8§ 893.55 is the nore specific statute:

Section 893.55 clearly is the nore specific of the two

st at ut es. Unli ke sec. 893.54, it concerns itself not
only with injury to the person, but also with a
particular way in which the injury arises, 1i.e.,
resulting from an act or omssion of a "health care
provi der."

Gark, 161 Ws. 2d at 436-37. The claim for the damages that
Kat hy seeks, like the estate's claim for damages, accrued on the
date of Robert's "injury," not on the date of his death, and
because Robert's injury occurred nore than three years prior to
the filing of Kathy's claim her claim is time-barred.
§ 893.55(1m(a).

135 Kathy also contends that interpreting the wongful
death statute, Ws. Stat. 8§ 895.03, as a statute of entitlenent

that establishes a statutory claim brings her claim within the
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court of appeals' opinion in Mller. W agree that § 895.03
establishes the entitlement to a claim for danages due to
wongful death that the |egislature created. However, as we
explain below, MIler never reaches the argunent Kathy presents
her e.

136 In Mller, as in this case, the plaintiffs were an
estate, asserting a nedical negligence claim on behalf of the
decedent, and the decedent's surviving spouse, asserting a
wongful death claim Mller, 170 Ws. 2d at 434. The
underlying negligent act in MIller was the m sdiagnosis and

treatnent of the decedent's skin cancer, which m sdiagnosis and

treatment occurred in 1982. Id. In 1984, the decedent | earned
of the msdiagnosis. Id. However, the decedent and his spouse
did not bring an action for nedical negligence until 1990. 1d.

When the decedent died later that year, his estate continued the
medi cal negligence action on his behalf, and his wfe comenced
a wongful death action. 1d. The circuit court dismssed the
estate's nedical negligence claim as barred by the statute of
l[imtations, Ws. Stat. § 893.55. 1d. at 434-35. This decision
was not appealed, and the parties did not dispute that the
estate's action was correctly held to be tine-barred. Id. at
435. However, the circuit court allowed the wfe's wongful
death claimto proceed because her action was filed within three
years of her husband's death. 1d. The subject of the appeal in

MIler was whether the wife could maintain her claimfor danages

due to wongful death. [d. at 434.
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137 The court of appeals determned that the wfe could
not maintain her claim for danmages due to wongful death
because, in order for a claim for damages due to wongful death
to be maintained, it is necessary that the decedent, at the tine
of death, "could have nmintained an action and recovered damages
had his death not ensued." |1d. at 438. Because the decedent's
underlying claim for nedical negligence was tine-barred at the
time of his death, his wife's claim for damages due to w ongf ul
death was also barred. Id. at 439 (stating that if "the
decedent's action was not barred by the applicable statute of
limtation [at the tine of the decedent's death], the w ongful

death action is not barred.") (citing Holifield v. Setco Indus.,

Inc., 42 Ws. 2d 750, 168 N.W2d 177 (1969)).

138 We acknowl edge that MIller, like this case, dealt with
a claim for damages due to wongful death based on underlying
medi cal malpractice, and that Ws. Stat. § 893.55 was the
operative statute of Ilimtations. Id. at 434, W also
acknowl edge Mller's statenent, despite its context, that "a
wongful death action accrues at the time of the decedent's
death." 1d. at 436 (citing Terbush, 217 Ws. at 640).

139 However, Mller did not confront the issue presented
to us in this review, i.e., whether a surviving relative's claim
for damages due to wongful death accrues on the sane date as
does the nedical negligence action on which it 1is based.
Mller's statements regarding the date of accrual of a claimfor
damages due to wongful death based on wunderlying nedica
mal practice were dicta, as they were not necessary to the theory
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on which the court of appeals decided the case. State .
Sartin, 200 Ws. 2d 47, 60 n.7, 546 N W2d 449 (1996)
(explaining that dictum "is a statenent or |anguage expressed in
a court's opinion which extends beyond the facts in the case and
is broader than necessary and not essential to the determ nation
of the issues before it"). As a result, those statenents have
no precedential value. Id. at 65 (reasoning that "dicta does

not ampunt to |legal precedent"); DOR v. Howi ck, 100 Ws. 2d 274,

286, 303 N.W2d 381 (1981) (concluding that "dicta does not have
any precedential value").

40 The <conclusion wupon which the MIller decision was
based was that the decedent, hinself, had no actionable claim
for nedical negligence at the time of his own death. MIler,
170 Ws. 2d at 441 ("[A] wongful death action cannot be brought
unl ess the decedent, at the tine of his death, was entitled to
mai ntain an action and recover damages."). The court concl uded
that because a wongful death claim cannot be maintained if a
decedent had no claim at the time of his death, id., Mller's

wife's claim was barred. Accordingly, the accrual date for the
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wife's wongful death action was not relevant to the reasoning
of the court in deciding the case.?®

41 Qur conclusions about MIler are further strengthened
because MIller relied on our decision in Terbush to say that
claims for damages due to wongful death accrue on the date of
deat h. Id. at 436 (citing Terbush, 217 Ws. at 640). Ter bush
is a case from 1935 that was decided |ong before the adoption of
Ws. Stat. 8§ 893.55 (originally passed in 1979). Furt her nore,
Terbush dealt with a claim for wongful death based on an
underlying autonobile collision. Ter bush, 217 Ws. at 636.
Therefore, Mller's reliance on Terbush to say that a wongful

death action based on nedical negligence accrues on the date of

8 Justice Crooks' dissent/concurrence quotes the follow ng
| anguage from MIler v. Luther, 170 Ws. 2d 429, 489 N W2d 651
(C. App. 1992), and argues that the court of appeals’
statenents with regard to the accrual date of a claim for

damages due to wongful death were not dicta: "[MIller's]
wongful death action was not barred by the application of its
own statute of Ilimtation," id. at 441. Justice Crooks'
di ssent/concurrence, 998 n.2 (enphasis added in Justice Crooks'
di ssent/ concurrence). However, the court of appeals in Mller
engaged in no substantive analysis of the statute of limtations

applicable to Mller's wongful death claim and made this
quoted statenent only after concluding that MIller's claim for
damages due to wongful death was barred because her husband
could not have maintained a cause of action at the tinme of his
death, Mller, 170 Ws. 2d at 441. Accordi ngly, the accrual
date of MIller's claimfor danages due to wongful death was not
necessary to the holding that her claimwas barred; the court of
appeal s' statenents were dicta in this respect. State .
Sartin, 200 Ws. 2d 47, 60 n.7, 546 NW2d 449 (1996)
(explaining that dictum "is a statenent or |anguage expressed in
a court's opinion [that] extends beyond the facts in the case
and is . . . not essential to the determ nation of the issues").
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the decedent's death is m splaced. Terbush does not apply in
t he nedi cal negligence context.

142 Justice Crooks' concurrence/dissent also relies on
Holifield, a case cited in Mller, for the sane prenmse.?®
However, Holifield, like Terbush, is inapposite in this case.
First, Holifield predates adoption of Ws. Stat. 8 893.55, the
controlling statute in this case. Second, the claimfor damages
due to wongful death in Holifield was based on underlying
actions for products liability and negligent manufacture based
on injuries that resulted when the grinding wheel on a grinding
machi ne expl oded. Holifield, 42 Ws. 2d at 752, 754-56.
Accordingly, Holifield, 1ike Terbush, cannot serve as a basis
for concluding that Kathy's claim for damages due to wongful
death accrued on the date of Robert's death; its holding does
not apply in the nedical negligence context.°

143 Finally, we note that, because the decision in Mller
was exclusively based on the conclusion that the decedent had no
actionable claim for nedical negligence at the tine of his
death, Mller, 170 Ws. 2d at 441, the court of appeals' did not

answer a nunber of other questions that appear to have been

9 Justice Crooks' dissent/concurrence, 9Y96.

10 cur discussions of Terbush v. Boyle, 217 Ws. 636, 640,
259 N.W 859 (1935), and Holifield v. Setco Industries, Inc., 42
Ws. 2d 750, 168 N.W2d 177 (1969), are nmade in the context of
examning a claim for damages arising from nedical negligence.
Stated otherwi se, we have decided this case in the context in
which it arose, alleged nedical malpractice, and based on the
statute of Ilimtations that controls all nedical nalpractice
actions, Ws. Stat. 8§ 893.55(1m(a).
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posed by the facts of that case. |1d. at 434-35 (noting that the
defendants in Mller did challenge the wife's claim for danmages
due to wongful death on the basis that it "was barred by the
medi cal mal practice statute of [|imtations, sec. 893. 55,
Stats."). For exanple, the underlying nedical negligence
occurred in 1982, and Ws. Stat. 8 893.55 was the controlling
statute of limtations, yet the plaintiffs did not assert clains
until 1990. Id. The date of the decedent's "injury" for
pur poses of § 893.55 was never discussed by the court.

44 In addition, Ws. Stat. 8§ 893.55(1m (b) provides that
if 8§ 893.55(1m(a) does not yield a later limtations period,

the action shall be comenced w thin:

One year from the date the injury was discovered
or, in the exercise of reasonable diligence should
have been di scovered, except that an action may not be
commenced under this paragraph nore than 5 years from
the date of the act or om ssion.

§ 893.55(1m(b).* As is apparent, § 893.55(1nm)(b) provides a

statute of repose, wherein no action may be commenced for

1'We also note that Justice Crooks' dissent/concurrence
would lead to a result that is inconsistent with the five-year
statute of repose set forth in Ws. Stat. § 893.55(1m(b).
Specifically, if clains for danages due to wongful death in the
nmedi cal negligence context were held to accrue on the decedent's
date of death, rather than on the date of injury, a situation
could arise where a claim for damages due to wongful death
could be brought alnost six years after the date of the
underlying nedical negligence that caused the injury—three
years for the claim of the nedical patient subjected to nedica
negligence, plus an additional three years for the claim for
damages due to wongful death. This result would directly
contravene the five-year statute of repose contained in
§ 893.55(1m(b).
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medi cal mal practice "nore than 5 years from the date of the act
or omssion," regardless of when the injury occurred, was
di scovered or reasonably should have been discovered. 1d. The
plaintiffs in MIler were arguing that the negligent "act or
om ssion" occurred in 1982, yet they did not file until 1990
eight years |later. MIler, 270 Ws. 2d at 434. Certainly the
five-year statute of repose precluded their actions. However ,
the court of appeals did not address § 893.55(1m (b).

145 As a result, because of the limted and exclusive
basis for the court of appeals' decision, the lack of any
di scussion regarding Ws. Stat. 8 893.55, and the fact that the
court's statenents regarding the accrual date for the wfe's
claimfor damages due to wongful death were no nore than dicta,
we conclude that MIller does not persuasively support the
proposition that clainms for damages due to wongful death based
on underlying allegations of nedical negligence accrue on the
date of the decedent's death, rather than on the date of the
underlying "injury" to the decedent.

146 As a final contention, Kathy asserts that to reject
Mller's statenents regarding the accrual date of clains for
damages due to wongful death in the nedical nmalpractice
context, and to hold that her claim for danmages due to w ongful

death accrued on the date of Robert's "injury,”" will lead to

2. 0ft times a court's decision seems inconplete because
statutory provisions that appear to apply are not addressed.
However, the focus of court decisions is generally controlled by
the litigants, and if they do not raise a particular issue,
generally the court does not address it.
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unduly harsh results. Specifically, Kathy argues that our

interpretation of the statute as applied to her wongful death

claimw |l nmean that sone clainms may accrue before they can be
br ought . We acknowl edge that this my be a result of our
deci si on. However, harshness is not a permssible basis for

reaching a different conclusion. Scott v. Savers Prop. & Cas.

Ins. Co., 2003 W 60, 137, 262 Ws. 2d 127, 663 N W2d 715
(rejecting plaintiffs' clains even though "[t]he outconme of this
case is harsh, and the harshness of our holding is especially
pal pabl e because the negligence is so clear").

47 In addition, it is not our place to question the

policy decisions of the |legislature. Hoida, Inc. v. Ml

M dstate Bank, 2006 W 69, 924, 291 Ws. 2d 283, 717 N.W2ad 17

(reasoning that "[t]he legislature . . . establishes public
policy for the state through the statutes it enacts, and we are
limted '"to applying the policy the legislature has chosen to
enact, and may not inpose [our] own policy choices'" (quoting

Fandrey v. Am Famly Mit. Ins. Co., 2004 W 62, 916, 272

Ws. 2d 46, 680 N W2d 345)). It is apparent that "the
| egislature intended to set nedical malpractice cases involving

death apart from other death cases."” Ri neck, 155 Ws. 2d at

671. The preanble of Ws. Stat. 8§ 893.55 shows that the purpose
of the statute was to |imt the Iliability of health care
providers in certain circunstances based on a difficult
bal ancing of a nunber of conpeting policies. § 893.55(1d)(a).

It is not our place to second-guess those policy decisions.
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Hoida, 291 Ws. 2d 283, 124. W therefore reject Kathy's
argunent . 3

148 We have concluded that Kathy's wongful death claimis
derivative of a nedical negligence claim for which the
applicable statute of Iimtations is Ws. Stat. 8§ 893.55(1m(a).
Because the accrual date for clainms under 8 893.55(1m(a) is the
date of "injury" <caused by the wunderlying act of nedical

negligence, and the "injury" Robert suffered here occurred nore

13 Justice Crooks suggests that our conclusion here "may
foster a public perception that comon sense sonetines is
| acki ng in court deci sions. " Justice Cr ooks'’
di ssent/concurrence, 989. However, his criticism may be nore
appropriately viewed as an expression of frustration with the
unanbi guous | anguage of Ws. Stat. 8§ 893.55(1n)(a). The fact
is, the legislature has expressly stated that "an action to
recover damages for injury arising from any treatnment or
operation perforned by, or from any om ssion by, a person who is
a health care provider, regardless of the theory on which the
action is based, shall be commenced within . . . [t]hree years
from the date of the injury.” Ws. Stat. § 893.55(1m(a).
Kat hy's claimfor damages due to wongful death is "an action to
recover damages for injury arising from any treatnment or
operation perfornmed by, or from any om ssion by, a person who is

a health care provider.”" W are bound to apply the statute, and
under the statute's plain |anguage, Kathy's wongful death claim
accrued on the "date of the injury." 1d.

We appreciate Justice Crooks' concern that it my appear
that one could be required to file a claim for danages due to
wrongful death before the death occurs. However, this concern
is msplaced because a claim for wongful death damages is a
derivative claim for damages that may be added by anending a
conplaint for nedical negligence that was brought before the
patient dies. Ws. Stat. 8§ 802.09(3); see Korkow v. Gen. Cas.
Co. of Ws., 117 Ws. 2d 187, 196, 344 N.W2d 108 (1984). O,
the claim for damages due to wongful death may be brought
simul taneously with the pre-death claim of nedical negligence if
the patient is deceased at the tinme the clains are filed.
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than three years prior to the filing of Kathy's wongful death
claim we concl ude t hat her claim is time-barred.
§ 893.55(1m(a).
I11. CONCLUSI ON

149 Because we conclude that Robert suffered an "injury"
for purposes of Ws. Stat. 8§ 893.55(1m (a) when he experienced a
"physical injurious change,"” and that the "physical 1injurious
change" occurred nore than three years prior to the filing of
the estate's claim we conclude that the estate's claimis tinme-
barred by § 893.55(1m(a). We further conclude that Kathy's
wrongful death claim based on Robert's death that allegedly was
caused by nedical negligence accrued on the sane date as the
estate's claim Ther ef or e, it, t 0o, is precluded by
8§ 893.55(1m(a). Accordingly, we affirm the decision of the
court of appeals that affirmed the circuit court's decision
granting summary judgnent in favor of OH C

By the Court.—Fhe decision of the court of appeals is

af firned.
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50 ANN WALSH BRADLEY, J. (concurring in part and
di ssenting in part). s death a condition precedent to a
wrongful death clain? It seens pretty obvious that the answer
shoul d be "yes."

151 Yet, the mjority answers this question "no."
Acknow edging sone displeasure wth its own response, the
majority attenpts to blane the legislature for the mpjority's
i nterpretation. See mmjority op., 946, 147 n.11. The
| egi sl ature could not have intended such a result.

52 | instead conclude that a wongful death claim accrues
upon deat h—not before death—and therefore join Justice Crooks
in dissenting. As he aptly discusses, it is inpossible to read
the | anguage of Ws. Stat. § 895.03 or our prior cases "in any
way other than that death is a condition precedent, which nust
be net, before there can be such a lawsuit for wongful death.”
J. Crooks' dissent/concurrence, 193.

153 | wite separately, however, to address two additional
infirmties of the mmjority opinion. First, although | agree
with the nmgjority that Robert's estate's claim for nedica
mal practice is barred by the statute of limtations, | do not
join its analysis. In determning that Robert suffered an
injury on the date that an "infection-produci ng sponge" was |eft
in his abdonmen, the majority's discussion fails to elucidate a
clear holding and in fact confuses the | aw

154 Second, I wite separately to coment on the
majority's discussion of dicta. Instead of providing a clear

definition of dicta, the mpjority provides multiple inconplete
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definitions. It fails to acknowl edge as we have previously
expl ai ned that Wsconsin has two |lines of cases defining dicta,
and the mjority does not even nention one of them Rat her,
with mnimal analysis, it dismsses as dicta a difficult
proposition from a previous case, avoiding any meaningful
di scussi on. Such an approach fosters an end run around stare
decisis and undermi nes our conmon law tradition of fidelity to
pr ecedent .
I

55 The <circuit court <correctly observed that wunder
W sconsin |aw, the cause of action accrues on the date of injury
and injury is defined as a "physical injurious change." See

Fojut v. Stafl, 212 Ws. 2d 827, 831, 569 N.W2d 737 (Ct. App.

1997). The court explained that in this case, there were three
events which were advanced as the possible dates of a physica
injurious change to the plaintiff's body: (1) the date "when the
sponge was left inside him" (2) the undeterm ned date, sonetine
"shortly after the first surgery and prior to the second, when
M. Genrich developed infection and was running a fever," and
(3) the date of the second surgery which "involved an invasive
procedure of M. Cenrich being cut open to renove the
sponge . "

56 Utimately, the court made a finding that the physical
injurious change in this case occurred on the date of the second

surgery: "[T]he Court finds that the |atest point where the

injury occurs that forns the first justification for a claim
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woul d be the second surgery, which would not have been necessary
but for the negligence of the nedical staff.”

157 The nmgjority, however, determ nes otherw se. It
states, "It was the negligence during the first surgery that
resulted in an infection-producing sponge being present in
Robert's abdonen.™ Majority op., 919. Further, "the presence
of an infection-producing sponge in Robert's abdom nal cavity is
the type of 'physical-injurious change' discussed in [our case
law. ]" Id., 920. The nmajority concludes: "Wen the doctors
negligently left a sponge inside of Robert, which caused the
sepsis that resulted in his death, he sustained an '"injury' that
triggered Ws. Stat. 8§ 893.55(1m)(a)'s three-year limtations
period." 1d.

58 In focusing on the first surgery, it is unclear
whet her the majority intends to be nmaking a finding of fact or a
concl usion of |aw. To the extent that the mgjority is finding

the fact of when the physical injurious change occurred, the

majority ignores the well-established ©principle that an
appellate court wll not disturb a finding of fact of the
circuit court wunless it is clearly erroneous. The mgjority

offers no analysis as to why it can supplant its finding for
that of the circuit court.

159 If the mpjority's determnation is a conclusion of
law, then it fails to elucidate a clear test and confuses the
I aw. | cannot join the majority opinion because | do not

under stand what the nmgjority hol ds.
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160 Under the mmjority's test, when is there a "physica
i njurious change"? That is, when does the cause of action
accrue?

61 Does it accrue on the day that a foreign object is
left in the body? | am unsure. The majority's test seens to
require nore.

162 Does the majority's conclusion nmean that when there is
no subsequent physical change, sponges and ot her foreign objects
can be left in a patient's body with inmpunity? | don't know.
But if so, how could the | aw countenance such a concl usi on?

163 Throughout the opinion, the majority repeatedly refers
to the sponge as "infection-producing.” See majority op., 1918,
19, 20, 20 n.7. This grammatical construction suggests that it
is not the leaving of a foreign object in the body that is the
injury—rather, an injury occurs when a foreign object is left
and the object produces an infection.

164 This begs the question. The majority finds that "the
i nfection-causing sponge was present in Robert's abdonen” on the
date of the first surgery. Mijority op., 120 n.7. The majority
states further that there is no dispute that "the infection-
causing sponge first was present in Robert's abdonmen”™ on the
date of the first surgery. I1d.

65 The nmmjority's assertion is only half correct.
Certainly, there is no dispute that the sponge was present on
the date of the first surgery. Yet, there are no facts in the
record that indicate that the sponge was "infection-producing”

when the first surgery was perforned.

4
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66 There is nothing in the record that indicates whether
the doctors selected a clean, sterile sponge to use during
surgery, or whether the sponge was infected when it was
initially left in Robert's abdonen. Arguably, the sponge
started producing an infection at sone point after the surgery
occurred.?

67 The majority can point to no facts in the record that
denonstrate that the sponge was "infection-producing” the nonent
it was initially left in Robert's abdonen.? The mgjority's
unf ounded fact ual assunption t hat t he events occurred
sinmultaneously allows it to evade a nore thorough exam nation of

its new test.

! There are a plethora of medical nalpractice sponge cases.
Even sponges which reportedly were sterile have been the subject
of clains involving infectious injury. See, e.qg., Faherty v.
Gracias, 874 A 2d 1239, 1247 (Pa. Super. 2005); Hutchins v.
Fletcher Allen Health Care, 776 A 2d 376, 377 (Vt. 2001); Fritz
v. Horsfall, 163 P.2d 148, 161 (Wash. 1945).

One such case is Seals v. Gosey, 565 So. 2d 1003 (La. App
1990). There, the court observed that it was the consensus of
nmedi cal experts that sponges which are initially sterile can be
the nesting place for infections to grow, thereby exacerbating
an infectious condition. In that instance, the sponge may not
be the cause but rather is a cause of the infectious injury.
"The nedical experts unaninously testified that sterile gauze
will not itself cause an infection but that it can be a nesting
place for an infection to grow." 1d. at 1010.

2 The mmjority can only assert that the infection devel oped

"soon" after the July 24 surgery. Majority op., T3. This fact
is consistent with the record, but it does not establish when
t he sponge becane "infection-producing.”

Only two and one-half weeks elapsed between the first
surgery and Robert's death. At some time during this period
the infection devel oped. Stating that the infection devel oped
"soon" after the surgery does nothing to pinpoint when in fact
t he sponge started producing an infection.

5
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168 Consider the facts of a California case where the
events were not sinultaneous.® A curved surgical needl e was |eft
in the soft tissue of the patient's abdonen. About two and one-
half years after the surgery, +the patient sought nedica
treatment because he had enlarged |ynph glands and was
experiencing attacks of high fever. X-rays revealed the
presence of the needle. He was advised by the original surgeon
that it was not necessary to renove the needle because it was
safely encased in scar tissue. Anot her surgeon, however,

performed the surgery to renove the needle and later testified

that "it was necessary to renove the needle, that it had
punctured the colon, caused peritonitis and the illness which
plaintiff suffered preceding the finding of the needle.” Bowers

v. Och, 260 P.2d 997, 1001 (Cal. App. 2d 1953).

169 If the mpjority's test was applied to the facts of
that case, would the cause of action accrue on the date that the
surgeon left the needle which caused the subsequent rupture,
peritonitis, and fever? | think so, but am unsure. It seens
odd that the cause of action could accrue two and one-half years
before the injury even occurs. How could the |aw support such
an incongruous result? The answer is that it does not. Such a
result would be contrary to well-established Wsconsin | aw.

170 For years, Wsconsin cases have repeatedly held that
"the date of the negligent act and the date of the injury in
nmedi cal nmal practice cases are not always one and the sane.”

Fojut, 212 Ws. 2d at 830; see also Paul v. Skenmp, 2001 W 42,

3 See Bowers v. Qch, 260 P.2d 997 (Cal. App. 2d 1953).

6
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120, 242 Ws. 2d 507, 625 N.W2d 860 ("The plain |anguage of
Ws. Stat. 8§ 893.55(1)(a) i ndi cates that it is not t he
negligence, but the injury resulting from the negligent act or
om ssion which initiates the Iimtations period.").

171 There are strong policy reasons for keeping negligence
and injury analytically separate. "If a negligent act or
omssion . . . triggered the limtations period . . . potential
cl ai mants who have not yet been injured would be seeking relief
for damages that may never occur." Paul, 242 Ws. 2d 507, f42.

172 What is particularly troublesonme is that all of the
uncertainty engender ed by t he majority's anal ysi s is
unnecessary. The majority has no need to determne that "the
presence of an infection-causing sponge” is an injury.

173 The estate's claim for nedical nmalpractice was not
filed until August 9, 2006, three years and one day after the
circuit court determined that the action accrued. Even if
Robert's injury occurred as |late as August 8, 2003, the estate's
medi cal mal practice claim accrued nore than three years before
the claimwas filed. Thus, | agree that the claimis barred by
the statute of limtations.

I

174 1 also wite separately to conment on the majority's
categorization of a previous court of appeals statenent as
"dicta." See mmjority op., 139, 140 n.8 (discussing Mller wv.
Luther, 170 Ws. 2d 429, 489 N.W2d 651 (Ct. App. 1992)).

175 The contours of a jurisprudence are shaped in part by

how dicta is defined and appli ed. Yet, it has recently been
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observed that because judges often select definitions as needed
for the resolution of a particular case, the definitions of
dicta vary from jurisdiction to jurisdiction and across courts:
"Through a | oose set of practices that vary considerably across
jurisdictions, and, perhaps nore problenmatically, across courts
and cases, judges, entirely on their own, define such terns as
needed to assist in the task of resolving particular cases.”

M chael Abranowicz & Maxwell Stearns, Defining Dicta, 57 Stan.

L. Rev. 953, 958 (2005).

176 The problem with the mpjority opinion lies not in the
varying and often inconsistent definitions of dicta across
mul tiple jurisdictions or courts. Rat her, the problem is that
the mjority fails to elucidate a <clear and consistent
definition of dicta within this one opinion. Wthin the sane
opinion, it provides four different tests for determning

whet her a statenent is dicta.

177 1t first describes dicta as a statement that is "not
necessary to the theory on which the court . . . decided the
case." Mgjority op., 9139. Next, it enploys a three-part test

defining dicta as a statenment "which [1] extends beyond the
facts in the case and [2] is broader than necessary and [3] not
essential to the determnation of the issues before it." | d.
Then, focusing on the "relevan[cy]" and the "reasoning," it

defines dicta as a statenent that is not relevant to the

reasoning of the court in deciding the case." Id., 140.

Finally, it focuses on the necessity and the holding and defi nes
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dicta as a statenent that is "not necessary to the holding."
1d., 940 n.s8.

178 The mjority fails to acknow edge, as we have
previously explained, that in Wsconsin there are two |ines of

cases defining dicta. State v. Leitner, 2002 W 77, 9122 n.16

253 Ws. 2d 449, 646 N W2d 341. Under one |ine of cases, a
court's discussion of a question "germane to . . . the

controversy" is not dicta:

It is deened the doctrine of the cases is that when a
court of | ast resort intentionally takes up,
di scusses, and decides a question germane to, though
not necessarily decisive of, the controversy, such
decision is not a dictumbut is a judicial act of the
court which it wll thereafter recognize as a binding
deci si on.

State v. Pi cott e, 2003 W 42, 61, 261 Ws. 2d 249, 661

N. W2d 381 (quoting Chase v. Am Cartage Co., 176 Ws. 235, 238,

186 N.W 598 (1922)); see also State v. Kruse, 101 Ws. 2d 387

392, 305 N.W2d 85 (1981) ("Wile the statenent in [a prior
case] was not decisive to the primary issue presented, it was
plainly germane to that issue and is therefore not dictum").

179 The court of appeals has also noted that "[w] hen an
appellate court intentionally takes up, discusses and decides a
gquestion germane to a controversy, such a decision is not a
dictum but is a judicial act of the court which it wll

thereafter recognize as a binding decision.” State v. Holt, 128

Ws. 2d 110, 123, 382 N.W2d 679 (Ct. App. 1985); see also State

v. Sanders, 2007 W App 174, 125, 304 Ws. 2d 159, 737

N.W2d 44; State v. Rushing, 2007 W App 227, Y12, 305 Ws. 2d

739, 740 N.W2d 894.
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180 A <conpeting |line of <cases defines dicta as a
statenent or |anguage expressed in a court's opinion which
extends beyond the facts in the case and is broader than
necessary and not essential to the determi nation of the issues

before it." State v. Sartin, 200 Ws. 2d 47, 4960 n.7, 546

N.W2d 449 (1996). This is one of the four definitions of dicta
used by the majority in this case. See ngjority op., 7139, 40.
181 Yet, the mjority never di scusses whet her t he
statenent it dismsses as dicta was "gernane to the controversy
before the court.™ It never acknowl edges the line of cases

quot ed above. Instead, it sinply ignores the question.?

“* The mmjority never examnes whether the Mller court
intentionally took up, discussed, and decided the question of
when Mller's wife's claim for wongful death accrued. See
majority op., 1935-45 (discussing Mller wv. Lut her, 170
Ws. 2d 429, 489 N.W2d 651 (Ct. App. 1992)). MIler died on
Cctober 22, 1990, and his wife filed a wongful death action
based on nedical mal practice one nonth after his death. Mller
170 Ws. 2d at 434. The circuit court denied the defendants'
nmotion for summary judgnent, concluding that the wongful death
action was tinely because it was filed within three years of
death. Id. at 435.

The court of appeals reversed the circuit court's deci sion.
Id. at 442. It determined that even though the action was not
barred by the wongful death statute of limtations, it could
not be mmintained for other reasons. 1d. The court stated: "As
indicated earlier, a wongful death action accrues at the tine
of death, and this opinion does not change that rule." Id.

Surely, this proposition was germane to the issue before
the court—the statute of Ilimtations for a wongful death
action was the basis of the circuit court's decision. Furt her,
if the claim was barred by the wongful death statute of
[imtations, the court would have no need to reach out and
decide that the claimcould not be maintained on other grounds.

10
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82 How a court defines and applies dicta is inportant to
our common law tradition of fidelity to prior cases. The
principle of stare decisis—the obligation to adhere to past
opi ni ons—=pronotes the evenhanded, predictable, and consistent
devel opnent of legal principles.™ Jordan W I der Connors,

Treating Li ke Subdecisions Alike: The Scope of Stare Decisis as

Applied to Judicial Methodol ogy, 108 Colum L. Rev. 681 (2008).

The constraint placed on courts by stare decisis inhibits courts
fromacting arbitrarily and capriciously.

183 Yet, |oose and unpredictable standards for determ ning
whet her a statenment is dicta can underm ne stare decisis and the
principles of judicial restraint. As Judge Brown of the court
of appeals has stated, "[t]he term '"dicta’ . . . is often too
broadly defined, usually by a |lawer who is searching for a way
not to be bound by a prior published decision." Sanders, 304
Ws. 2d 159, 941 (Brown, J., concurring).

184 Commentators have noted that "[a]s the distinction
between holding and dicta beconmes increasingly vague, past
precedents can be increasingly nmanipul ated. Judges will face
greater tenptation to cheat . . . when they can offer sone
facially plausible argunent for disregarding a statenment in a
prior case." Abramowi cz & Stearns, supra, at 1024.

185 Here, the nmpjority fails to elucidate a clear standard
for determi ning whether a court's statenent is dicta. | nst ead,
it enploys the term dicta selectively to dismss a difficult

proposition from a prior decision wthout neaningful analysis.

11
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This end run around stare decisis underm nes our comon |aw
tradition of fidelity to precedent.

186 For the reasons discussed above, | respectfully concur
in part and dissent in part.

187 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANVSON and Justice N. PATRI CK CROOKS join this

concurrence/ di ssent.

12
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188 N. PATRI CK CROCKS, J. (di ssenting in part,
concurring in part). There are undoubtedly statute of
l[imtations cases where the crucial question of the date the
claim accrued is a close question that requires a court to nake
a difficult decision. A wongful death case, however, should
not be such a case.

89 The approach adopted by the majority in this case—
that a three-year statute of limtations on a wongful death
claim sonmehow runs before three years have elapsed after the
date of death'—unfortunately nmay foster a public perception that
common sense sonetines is lacking in court decisions.

190 Because | ong- st andi ng pr ecedent in W sconsin
establishes the date of death as the date on which a wongful
death claim accrues, and because the nmajority rule creates an
unnecessary exception to this sensible approach, | respectfully
di ssent fromthat portion of the majority opinion.

191 | agree with the mgjority, however, that the estate's
claim for injury to Robert Genrich allegedly caused by nedical
mal practice is tine-barred because of the application of Ws.
Stat. § 893.55(1n)(a).

192 In regard to the wongful death action of Kathy
Genrich, as the surviving spouse of Robert Genrich, the place to
start the analysis is wth the wongful death entitlenent

statute, Ws. Stat. § 895.03, which states:

Recovery for death by wongful act. Whenever the
death of a person shall be caused by a wongful act,

! Majority op., T34.
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negl ect or default and the act, neglect or default is
such as would, if death had not ensued, have entitled
the party injured to maintain an action and recover
damages in respect thereof, then and in every such
case the person who would have been liable, if death
had not ensued, shall be liable to an action for
damages notwithstanding the death of the person
injured; provided, that such action shall be brought
for a death caused in this state.

193 The statute seens quite clear that in order to recover
for a death, the party responsible for the injury resulting in
death nmay be sued for damages despite the death of the person
i njured. It seens inpossible to ne to read the statute in any
way other than that death is a condition precedent, which nust
be net, before there can be such a lawsuit for wongful death.

194 That conclusion is consistent with Wsconsin case |aw.
An action for wongful death did not exist at comon |aw, but
rather is a statutory renedy, available under the terns and

conditions specified in the statutes. Wangen v. Ford Mtor Co.,

97 Ws. 2d 260, 312, 294 N.W2d 437 (1980). In Wsconsin, the

| egi sl ature created a wongful death action in 1858. Terbush v.

Boyle, 217 Ws. 636, 638, 259 N.W2d 859 (1935).

195 In Terbush, the question was when did the «claim
accrue: (1) on the date of injury; (2) on the date of death; or
(3) when the admnistrator was appoi nted. This court, in a

unani nous opinion authored by then Chief Justice Marvin B

Rosenberry, clearly answered the question: "The action for
wrongful death accrues at tine of death . . . ." Id. at 640.
96 In Holifield v. Setco Indus., Inc., 42 Ws. 2d 750,

168 N.W2d 177 (1969), we were asked to answer the question of

when the statute of |imtations began to run in a wongful death

2
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action based on product liability or negligent manufacture. W
focused on the language in Ws. Stat. 8§ 895.03, and concl uded

that if the decedent could not have brought an action, then his

special administratrix could not have brought an action. Id. at
757. In concluding that the decedent could have brought the
action for damages, and, t herefore, t hat the special

adm nistratrix could bring a wongful death action, we stated:
"Since he would not have been barred by the applicable statute
of limtations, the special admnistratrix of his estate is not

barred, provided, of course, the action is brought within three

years of the death, as was here done.” Id. (enphasis added).

W clearly stated that the action accrued at the date of death.

197 In the case of MIller v. Luther, 170 Ws. 2d 429, 440-

41, 489 N.W2d 651 (Ct. App. 1992), a case involving allegations

of nmedical mal practice, it was stated:

Section 895.03 is not a statute of limtation, but
rather is an entitlenment statute. Although a w ongful
death action accrues at the time of the decedent's
death, a beneficiary is not even entitled to bring a
wongful death action unless the conditions in sec.
895.03 exist. Section 895.03 mandates that a w ongf ul
deat h action cannot be brought unless the decedent, at
the time of his death, was entitled to maintain an
action and recover damages. [Enphasis added. ]
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198 In MIler, the court of appeals went on to enphasize,
again, that "a wongful death action accrues at the time of
death . . . ." 1d. at 442.72

99 In the case before the court, since Robert Genrich had
a claim at the time of his death on August 11, 2003, his

surviving spouse, Kathy Genrich, had a claim for wongful death

2 The mmjority clains that these statenents are dicta.
Majority op., 139. The court of appeals' holding in MIler that
a wongful death action accrues at the tinme of the decedent's
death, but that such "action cannot be brought unless the
decedent, at the tine of his death, was entitled to maintain an
action and recover damages,” was essential to the court's
determ nation of the issues based on the particular facts before
it. Mller v. Luther, 170 Ws. 2d 429, 441, 489 N W2d 651 (Ct.

App. 1992).

In setting forth its holding, the court of appeals went on
to enphasize the significance of accrual at the tine of death
"Thus, MIller's wongful death action was barred by a statute of
limtation only to the extent that her husband failed to
preserve his nedical nalpractice claim against Luther, and,

subsequently, barred MIller's action under sec. 895.03. Her
wongful death action was not barred by the application of its
own statute of limtation." |d. (enphasis added).
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that accrued on that date—the date of his death. This w ongful
death <claim therefore, was brought wthin the applicable
statute of limtations when comrenced on August 9, 2006.

1100 For the foregoing reasons, focusing on the relevant
statutory |anguage and |ong-standing precedent in Wsconsin, |
respectfully dissent in part and concur in part.

101 I am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this opinion.
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