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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an 

unpubl i shed deci s i on1 of  t he cour t  of  appeal s t hat  af f i r med a 

                                                 
1 Est at e of  Genr i ch v.  OHI C I ns.  Co. ,  No.  2007AP541,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  May 22,  2008) .  
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deci s i on of  t he c i r cui t  cour t 2 gr ant i ng summar y j udgment  i n f avor  

of  OHI C I nsur ance Company and ot her  def endant s ( col l ect i vel y,  

OHI C) .   Our  r ev i ew r equi r es us t o addr ess t wo i ssues:   ( 1)  

whet her  t he c l ai m of  t he Est at e of  Rober t  V.  Genr i ch ( t he 

est at e)  f or  " i nj ur y"  t o Rober t  Genr i ch ( Rober t )  t hat  r esul t ed i n 

hi s deat h and al l egedl y was caused by medi cal  negl i gence i s 

pr ecl uded by Wi s.  St at .  § 893. 55( 1m) ( a)  ( 2005- 06) 3 as unt i mel y-

f i l ed;  and ( 2)  whet her  Kat hy R.  Genr i ch' s ( Kat hy)  wr ongf ul  deat h 

c l ai m based on Rober t ' s  deat h accr ued on t he dat e of  Rober t ' s  

" i nj ur y. "  

¶2 Because we concl ude t hat  Rober t  suf f er ed an " i nj ur y"  

f or  pur poses of  Wi s.  St at .  § 893. 55( 1m) ( a)  when he exper i enced a 

" physi cal  i nj ur i ous change, "  and t hat  t he " physi cal  i nj ur i ous 

change"  occur r ed mor e t han t hr ee year s pr i or  t o t he f i l i ng of  

t he est at e' s c l ai m,  we concl ude t hat  t he est at e' s c l ai m i s t i me-

bar r ed by § 893. 55( 1m) ( a) .   We f ur t her  concl ude t hat  Kat hy' s  

wr ongf ul  deat h c l ai m based on Rober t ' s  deat h t hat  al l egedl y was 

caused by medi cal  negl i gence accr ued on t he same dat e as t he 

est at e' s c l ai m.   Ther ef or e,  i t ,  t oo,  i s  pr ecl uded by 

§ 893. 55( 1m) ( a) .   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s t hat  af f i r med t he ci r cui t  cour t ' s  deci s i on 

gr ant i ng summar y j udgment  i n f avor  of  OHI C.  

                                                 
2 The Honor abl e Dani el  S.  Geor ge of  Col umbi a Count y 

pr esi ded.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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I .   BACKGROUND 

¶3 On Jul y 23- 24,  2003,  Rober t  under went  sur ger y t o have 

an ul cer  r epai r ed.   The sur ger y appear ed t o have been 

successf ul l y compl et ed.   However ,  Rober t  soon devel oped a f ever  

and hi s whi t e bl ood cel l  count  became el evat ed,  suggest i ng an 

i nf ect i on.   On August  8,  2003,  i t  was det er mi ned t hat  a sponge 

had been l ef t  i nsi de Rober t ' s  abdomi nal  cavi t y at  t he concl usi on 

of  t he sur ger y on Jul y 24,  2003,  and t hat  t he sponge pr obabl y 

was t he sour ce of  t he i nf ect i on.   That  same day,  a second 

sur ger y was per f or med and t he sponge was r emoved.   

Unf or t unat el y,  i n t he days f ol l owi ng t he second sur ger y,  

Rober t ' s  heal t h di d not  i mpr ove,  and on August  11,  2003,  he di ed 

f r om sepsi s al l egedl y associ at ed wi t h t he r et ai ned sponge.  

¶4 On August  9,  2006,  t he est at e and Kat hy f i l ed sui t  

agai nst  t he doct or s and suppor t  st af f  i nvol ved i n Rober t ' s  

sur ger y,  as wel l  as OHI C I nsur ance Company and ot her s.   The 

est at e al l eged medi cal  negl i gence i n Rober t ' s  car e and 

t r eat ment ,  and made cl ai ms f or  damages.   Kat hy sued f or  wr ongf ul  

deat h,  al so based on al l eged medi cal  negl i gence i n Rober t ' s  car e 

and t r eat ment .   OHI C moved f or  summar y j udgment ,  ar gui ng t hat  

bot h t he est at e' s and Kat hy' s c l ai ms wer e bar r ed by t he medi cal  

negl i gence st at ut e of  l i mi t at i ons,  Wi s.  St at .  § 893. 55( 1m) ( a) .   

Sect i on 893. 55( 1m)  pr ovi des:  

[ A] n act i on t o r ecover  damages f or  i nj ur y ar i s i ng f r om 
any t r eat ment  or  oper at i on per f or med by,  or  f r om any 
omi ssi on by,  a per son who i s a heal t h car e pr ovi der ,  
r egar dl ess of  t he t heor y on whi ch t he act i on i s based,  
shal l  be commenced wi t hi n t he l at er  of :    
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( a)  Thr ee year s f r om t he dat e of  t he i nj ur y,  or  

( b)  One year  f r om t he dat e t he i nj ur y  was 
di scover ed or ,  i n t he exer ci se of  r easonabl e 
di l i gence shoul d have been di scover ed,  except  t hat  
an act i on may not  be commenced under  t hi s par agr aph 
mor e t han 5 year s f r om t he dat e of  t he act  or  
omi ssi on. 4 

¶5 The est at e and Kat hy count er ed OHI C' s mot i on by 

ar gui ng t hat  ( 1)  under  Paul  v.  Skemp,  2001 WI  42,  242 Wi s.  2d 

507,  625 N. W. 2d 860,  Rober t ' s  " i nj ur y"  di d not  occur  unt i l  on or  

af t er  August  9,  2003,  because hi s condi t i on di d not  become 

i r r ever si bl e unt i l  at  l east  t hat  dat e,  and t he cl ai ms wer e 

t her ef or e t i mel y,  havi ng been f i l ed wi t hi n t hr ee year s of  such 

" i nj ur y" ;  ( 2)  under  Mi l l er  v.  Lut her ,  170 Wi s.  2d 429,  489 

N. W. 2d 651 ( Ct .  App.  1992) ,  even i f  t he est at e' s sur vi val  act i on 

was t i me- bar r ed,  t he st at ut e of  l i mi t at i ons on Kat hy' s wr ongf ul  

deat h c l ai m di d not  st ar t  t o r un unt i l  t he dat e of  Rober t ' s 

deat h,  August  11,  2003,  and her  c l ai m was t her ef or e t i mel y,  

havi ng been f i l ed wi t hi n t hr ee year s of  Rober t ' s  deat h;  and ( 3)  

even i f  ei t her  or  bot h of  t he c l ai ms wer e not  t i mel y asser t ed,  

t he def endant s wer e est opped f r om r ai s i ng t he st at ut e of  

l i mi t at i ons because an OHI C c l ai ms adj ust er  had t ol d t hei r  

at t or ney t hat  t he c l ai ms woul d not  expi r e unt i l  August  13,  2006.  

¶6 The ci r cui t  cour t  gr ant ed OHI C' s mot i on,  concl udi ng 

t hat ,  under  Foj ut  v.  St af l ,  212 Wi s.  2d 827,  569 N. W. 2d 737 ( Ct .  

App.  1997) ,  Rober t  suf f er ed an " i nj ur y"  t r i gger i ng t he st at ut e 

                                                 
4 Ther e i s no ar gument  t hat  Wi s.  St at .  § 893. 55( 1m) ( b)  

appl i es i nst ead of  § 893. 55( 1m) ( a) .   Under  § 893. 55( 1m) ( a) ,  t he 
dat e of  " i nj ur y"  i s t he oper at i ve i nqui r y,  r at her  t han t he dat e 
of  t he di scover y of  t he i nj ur y under  § 893. 55( 1m) ( b) .  
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of  l i mi t at i ons no l at er  t han August  8,  2003,  when t he second 

sur ger y t o r emove t he sponge occur r ed.   As a r esul t ,  t he c i r cui t  

cour t  di smi ssed t he est at e' s c l ai m,  f i l ed on August  9,  2006,  as 

unt i mel y under  Wi s.  St at .  § 893. 55( 1m) ( a) .  

¶7 The ci r cui t  cour t  al so r ej ect ed Kat hy' s ar gument  t hat  

her  wr ongf ul  deat h c l ai m accr ued on t he dat e of  Rober t ' s  deat h.   

I nst ead,  t he cour t  concl uded t hat  Est at e of  Hegar t y v.  

Beauchai ne,  2001 WI  App 300,  249 Wi s.  2d 142,  638 N. W. 2d 355,  

had deci ded t hat  Wi s.  St at .  § 893. 55( 1m) ( a)  was t he oper at i ve 

st at ut e of  l i mi t at i ons f or  wr ongf ul  deat h c l ai ms based on 

medi cal  negl i gence,  and t hat  t hose cl ai ms r un f r om t he dat e of  

t he under l y i ng " i nj ur y. "   As a r esul t ,  because Kat hy' s c l ai m was 

f i l ed mor e t han t hr ee year s af t er  Rober t ' s  " i nj ur y, "  her  c l ai m 

was t i me- bar r ed by § 893. 55( 1m) ( a) .   

¶8 Fi nal l y,  t he c i r cui t  cour t  r ej ect ed t he pl ai nt i f f s '  

est oppel  ar gument .   The cour t  concl uded t hat  t he pl ai nt i f f s '  

r el i ance on t he st at ement s of  an i nsur ance cl ai ms adj ust er ,  i n 

deci di ng not  t o f i l e ear l i er ,  was not  r easonabl e.   The cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  deci s i on f or  l ar gel y t he 

same r easons expr essed by t he c i r cui t  cour t . 5   

¶9 We gr ant ed r evi ew and now af f i r m.  

                                                 
5 For  pur poses of  our  r evi ew,  we not e t hat  t he est at e and 

Kat hy no l onger  asser t  t hat  OHI C i s est opped f r om ar gui ng t hat  
t he st at ut e of  l i mi t at i ons pr ecl udes t hei r  c l ai ms based on t he 
st at ement s of  t he i nsur ance cl ai ms adj ust er .   I nst ead,  t hey have 
l i mi t ed t hei r  ar gument s t o t he t wo i ssues we enumer at ed:   ( 1)  
whet her  Wi s.  St at .  § 893. 55( 1m) ( a)  t i me- bar s t he est at e' s 
medi cal  negl i gence cl ai m,  and ( 2)  whet her  § 893. 55( 1m) ( a)  t i me-
bar s Kat hy' s wr ongf ul  deat h c l ai m.  
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶10 Thi s case r equi r es us t o r evi ew t he ci r cui t  cour t ' s  

deci s i on gr ant i ng OHI C' s mot i on f or  summar y j udgment .   We r evi ew 

a deci s i on on a mot i on f or  summar y j udgment  i ndependent l y,  

empl oyi ng t he same met hodol ogy as t he c i r cui t  cour t .   Bl unt  v.  

Medt r oni c,  I nc. ,  2009 WI  16,  ¶13,  ___ Wi s.  2d ___,  760 N. W. 2d 

396 ( c i t i ng Acui t y v.  Bagadi a,  2008 WI  62,  ¶12,  310 Wi s.  2d 197,  

750 N. W. 2d 817) .   Resol ut i on of  t he quest i ons pr esent ed r equi r es 

us t o i nt er pr et  and appl y Wi s.  St at .  § 893. 55( 1m) ( a) .   " The 

i nt er pr et at i on and appl i cat i on of  a st at ut e t o an undi sput ed set  

of  f act s ar e quest i ons of  l aw t hat  we r evi ew i ndependent l y. "   

McNei l  v.  Hansen,  2007 WI  56,  ¶7,  300 Wi s.  2d 358,  731 N. W. 2d 

273 ( c i t i ng Rocker  v.  USAA Cas.  I ns.  Co. ,  2006 WI  26,  ¶23,  289 

Wi s.  2d 294,  711 N. W. 2d 634;  St at e v.  Sost r e,  198 Wi s.  2d 409,  

414,  542 N. W. 2d 774 ( 1996) ) .  

B.  Medi cal  Negl i gence  

¶11 The est at e' s sur vi val  act i on i s a c l ai m f or  medi cal  

negl i gence asser t ed on Rober t ' s  behal f .   The par t i es do not  

di sput e,  and we agr ee,  t hat  Wi s.  St at .  § 893. 55( 1m) ( a)  i s t he 

appl i cabl e st at ut e of  l i mi t at i ons f or  t hi s c l ai m,  and t hat  t he 

c l ai m accr ued on t he dat e t hat  Rober t  sust ai ned an " i nj ur y"  as 

t hat  t er m i s used i n t he st at ut e.   Wher e t he par t i es di f f er  i s  

wi t h r espect  t o t he meani ng of  t he t er m " i nj ur y. "    

¶12 The st at ut e does not  def i ne " i nj ur y. "   However ,  t he 

par t i es poi nt  t o deci s i ons by Wi sconsi n cour t s t hat  pur por t edl y 

suppor t  t hei r  pr oposed i nt er pr et at i ons of  t he t er m.   The est at e 
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and Kat hy c i t e t o our  deci s i on i n Paul  t o ar gue t hat  an i nj ur y 

does not  occur  under  Wi s.  St at .  § 893. 55( 1m) ( a)  unt i l  t he 

under l y i ng condi t i on i s no l onger  t r eat abl e.   That  i s,  onl y 

af t er  a medi cal  condi t i on has become i r r ever si bl e does a c l ai m 

accr ue.   Because Rober t ' s  condi t i on di d not  become i r r ever si bl e 

unt i l  on or  af t er  August  9,  2003,  t he est at e ar gues t hat  i t s 

c l ai m was t i mel y f i l ed.  

¶13 I n Paul ,  we det er mi ned when an act i onabl e " i nj ur y"  

based on medi cal  negl i gence f or  mi sdi agnosi s occur r ed,  t her eby 

causi ng t he cl ai m t o accr ue.   Paul ,  242 Wi s.  2d 507,  ¶¶12- 13.   

We concl uded t hat  t he est at e' s c l ai m accr ued,  at  t he l at est ,  on 

t he dat e t hat  t he decedent ' s undi agnosed ar t er i ovenous 

mal f or mat i on r upt ur ed.   I d. ,  ¶45.   The est at e and Kat hy c i t e t he 

f ol l owi ng l anguage i n Paul  i n suppor t  of  t hei r  ar gument  t hat  an 

" i nj ur y"  t r i gger i ng t he l i mi t at i ons per i od does not  occur  unt i l  

t he pat i ent ' s condi t i on becomes unt r eat abl e or  i r r ever si bl e:  

That  act i onabl e i nj ur y whi ch r esul t ed f r om t he al l eged 
mi sdi agnosi s occur r ed ei t her  at  t he t i me t hat  [ t he 
ar t er i ovenous mal f or mat i on]  AVM r upt ur ed,  or  at  t he 
t i me t hat  [ t he]  AVM coul d no l onger  be t r eat ed.  .  .  .  

.  .  .  .  

.  .  .  [ B] ased on t he i nf or mat i on pr esent ed,  t he i nj ur y 
t hat  r esul t ed f r om t he al l eged mi sdi agnosi s occur r ed 
when t he r upt ur e of  t he AVM i n [ decedent ] ' s  br ai n 
happened .  .  . ,  or  i t  occur r ed at  t hat  poi nt  .  .  .  
when,  mor e l i kel y t han not ,  [ decedent ] ' s  AVM coul d not  
have been successf ul l y t r eat ed.  

I d.  at  ¶¶45,  53.   I n t hi s case,  t he est at e and Kat hy cont end 

t hat  Rober t ' s  condi t i on di d not  become unt r eat abl e unt i l  on or  
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af t er  August  9,  2003,  r esul t i ng i n t he est at e' s medi cal  

negl i gence cl ai m bei ng t i mel y- f i l ed on August  9,  2006.  

¶14 OHI C,  on t he ot her  hand,  asser t s  t hat  Rober t  sust ai ned 

an " i nj ur y"  on t he dat e he f i r st  suf f er ed a " physi cal  i nj ur i ous 

change, "  as t hat  t er m was used by t he cour t  of  appeal s i n Foj ut .   

I n Foj ut ,  t he cour t  of  appeal s det er mi ned t he dat e of  " i nj ur y"  

f or  a woman who had under gone t ubal  l i gat i on sur ger y.   Foj ut ,  

212 Wi s.  2d at  830- 31.   The sur ger y was unsuccessf ul ,  and t he 

woman subsequent l y became pr egnant .   I d.  at  829.   The cour t  

deci ded t hat  t he dat e of  t he pl ai nt i f f ' s  unwant ed concept i on,  

r at her  t han t he dat e of  t he sur ger y,  was t he " i nj ur y"  t hat  

t r i gger ed Wi s.  St at .  § 893. 55( 1m) ( a) .   The cour t  expl ai ned:    

Ther e i s no ev i dence t hat  on t he dat e t he t ubal  
l i gat i on was per f or med t hat  [ t he pl ai nt i f f ]  suf f er ed 
any physi cal  i nj ur y.   The pur pose of  t he sur ger y was 
t o r ender  [ t he pl ai nt i f f ]  i nf er t i l e——t o avoi d 
pr egnancy.   Ther e was no physi cal  i nj ur i ous change t o 
[ t he pl ai nt i f f ] ' s  body unt i l  she became 
pr egnant .  .  .  .   Usi ng t hi s dat e as t he dat e of  
i nj ur y,  [ t he pl ai nt i f f ] ' s  c l ai m was unt i mel y because 
t he compl ai nt  was not  f i l ed wi t hi n t hr ee year s.  

I d.  at  831.    

¶15 OHI C cont ends t hat  Rober t  suf f er ed an i nj ur y on 

Jul y 24,  2003,  when t he sponge was l ef t  i n hi s abdomi nal  cavi t y 

and he devel oped an i nf ect i on.   Thi s was a " physi cal  i nj ur i ous 

change"  t o Rober t ' s  body,  as t hat  t er m was used i n Foj ut .   I n 

t he al t er nat i ve,  OHI C asser t s t hat  any " physi cal  i nj ur i ous 

change"  coul d have occur r ed no l at er  t han August  8,  2003,  when 

Rober t  under went  t he second sur ger y t o r emove t he sponge.   As a 

r esul t ,  because t he cl ai ms wer e f i l ed on August  9,  2006,  and 
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mor e t han t hr ee year s had passed,  t he est at e' s and Kat hy' s 

c l ai ms ar e t i me- bar r ed by Wi s.  St at .  § 893. 55( 1m) ( a) .  

¶16 I n r esponse,  t he est at e and Kat hy asser t  t hat  Paul  and 

Foj ut  ar e i nconsi st ent ,  and t hat  t hei r  i nt er pr et at i on of  Paul  

shoul d cont r ol  t he quest i ons pr esent ed her e.   We di sagr ee.   

Al t hough t he est at e and Kat hy have sel ect ed t he l anguage f r om 

Paul  most  f avor abl e t o t hei r  i nt er pr et at i on,  Paul  and Foj ut  ar e 

ent i r el y consi st ent  wi t h one anot her .   Nei t her  of  t hem concl udes 

t hat  an i nj ur y must  be unt r eat abl e or  i r r ever si bl e t o t r i gger  

t he l i mi t at i ons per i od i mposed by Wi s.  St at .  § 893. 55( 1m) ( a) .   

As we not ed i n Paul ,  a condi t i on need not  be unt r eat abl e bef or e 

an " i nj ur y"  occur s;  r at her ,  an " act i onabl e i nj ur y ar i ses when 

t he [ negl i gent  act  or  omi ssi on]  causes a gr eat er  har m t han [ t hat  

whi ch]  exi st ed at  t he t i me of  t he [ negl i gent  act  or  omi ssi on] . "   

Paul ,  242 Wi s.  2d 507,  ¶25.   Thi s l anguage ar t i cul at es t he same 

concept  set  f or t h by t he cour t  of  appeal s '  deci s i on i n Foj ut ,  

i . e. ,  t hat  an " i nj ur y"  does not  occur  unt i l  t her e i s a " physi cal  

i nj ur i ous change. "  

¶17 Fur t her mor e,  our  concl usi on,  t hat  t he det er mi nat i on of  

a " physi cal  i nj ur i ous change"  i s  t he appr opr i at e benchmar k f or  

est abl i shi ng t he dat e of  " i nj ur y"  under  Wi s.  St at .  

§ 893. 55( 1m) ( a) ,  i s  consi st ent  wi t h t he f act s set  f or t h i n Paul .   

I n Paul ,  t he r upt ur i ng of  t he pl ai nt i f f ' s  ar t er i ovenous 

mal f or mat i on was t he f i r st  " physi cal  i nj ur i ous change"  

exper i enced by t he pl ai nt i f f  f ol l owi ng t he doct or ' s negl i gent  

mi sdi agnosi s.   Ther e was no poi nt  pr i or  t o t hat  r upt ur e wher e " a 

gr eat er  har m t han exi st ed at  t he t i me of  t he mi sdi agnosi s"  
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occur r ed.   I d.   Even t hough pl ai nt i f f ' s  condi t i on was 

i r r ever si bl e once t he ar t er i ovenous mal f or mat i on r upt ur ed,  t hat  

was not  t he r eason t hat  t he r upt ur e was t he " i nj ur y. "   Rat her ,  

i t  was t he " i nj ur y"  because t her e was no poi nt  pr i or  t o t hat  

r upt ur e i n whi ch t he pl ai nt i f f  exper i enced a " physi cal  i nj ur i ous 

change. "   Ther ef or e,  we r ej ect  pl ai nt i f f s '  cont ent i on t hat  Paul  

and Foj ut  ar e i n conf l i c t .  

¶18 Appl y i ng Paul  and Foj ut  t o t hi s case,  we concl ude t hat  

Rober t ' s  " i nj ur y"  t hat  t r i gger ed t he t hr ee- year  l i mi t at i ons 

per i od i n Wi s.  St at .  § 893. 55( 1m) ( a)  occur r ed on Jul y 24,  2003.   

I t  was on t hat  dat e t hat  an i nf ect i on- pr oduci ng sponge was l ef t  

i n Rober t ' s  abdomen,  whi ch event ual l y caused hi s deat h. 6  The 

                                                 
6 The est at e and Kat hy ar gue t hat  because OHI C set  f or t h 

sever al  pot ent i al  dat es on whi ch Rober t ' s  i nj ur y coul d have 
occur r ed,  and because t he par t i es '  l egal  t heor i es pr oduce 
di sput ed dat es of  " i nj ur y, "  t her e ar e di sput ed quest i ons of  
mat er i al  f act  her e t hat  pr ecl ude summar y j udgment .    

We di sagr ee.   Whi l e i t  i s  t r ue t hat  summar y j udgment  may be 
gr ant ed onl y wher e t her e ar e no di sput ed i ssues of  mat er i al  
f act ,  Onei da Count y Dep' t  of  Soci al  Ser vi ces v.  Ni col e W. ,  2007 
WI  30,  ¶8,  299 Wi s.  2d 637,  728 N. W. 2d 652 ( c i t i ng Wi s.  St at .  
§ 802. 08( 2) ) ,  and t her e may be f act ual  di sput es her e,  none of  
t hose di sput es r el at e t o mat er i al  f act s.   Al l  of  t he pot ent i al  
dat es f or  Rober t ' s  " i nj ur y"  suggest ed by OHI C occur r ed bef or e 
August  9,  2003,  and t her ef or e,  even i f  i t  i s  l egi t i mat el y 
di sput ed on whi ch of  t hose dat es Rober t  sust ai ned an " i nj ur y"  
t r i gger i ng t he st at ut e of  l i mi t at i ons,  al l  of  t hose dat es 
suf f i ce t o cause t he est at e' s c l ai m t o be t i me- bar r ed by Wi s.  
St at .  § 893. 55( 1m) ( a) .   Ther ef or e,  any f act ual  di sput e about  
whi ch dat e shoul d be appl i ed i s not  mat er i al .   Mar oney v.  
Al l st at e I ns.  Co. ,  12 Wi s.  2d 197,  202,  107 N. W. 2d 261 ( 1961)  
( concl udi ng t hat  di sput ed f act s t hat  ar e " i mmat er i al  t o t he 
quest i ons of  l aw pr esent ed .  .  .  do not  af f or d a basi s f or  
denyi ng summar y j udgment "  ( c i t i ng Haf emann v.  Kor i nek,  266 Wi s.  
450,  63 N. W. 2d 835 ( 1954) ) ) .    
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second sur ger y per f or med on August  8,  2003,  whi l e i t  may have 

i nf l i c t ed an addi t i onal  i nj ur y on Rober t  because he was 

subj ect ed t o mor e sur ger y,  mai nl y conf i r med Rober t ' s  i nj ur y f r om 

t he f i r st  sur ger y.    

¶19 I t  was t he negl i gence dur i ng t he f i r st  sur ger y t hat  

r esul t ed i n an i nf ect i on- pr oduci ng sponge bei ng pr esent  i n 

Rober t ' s  abdomen.   St at ed ot her wi se,  by l eavi ng t he sponge 

i nsi de of  Rober t ,  t he doct or s " cause[ d]  a gr eat er  har m t han 

exi st ed at  t he t i me of  t he [ negl i gent  act ] . "   Paul ,  242 Wi s.  2d 

507,  ¶25.   Rober t  suf f er ed an i nj ur y when t he doct or s l ef t  an 

i nf ect i on- pr oduci ng sponge i n hi s abdomi nal  cavi t y,  and t he 

sponge was not  t her e pr i or  t o t he doct or s '  negl i gent  conduct .    

¶20 Accor di ngl y,  t he pr esence of  an i nf ect i on- pr oduci ng 

sponge i n Rober t ' s  abdomi nal  cavi t y i s t he t ype of  " physi cal  

i nj ur i ous change"  di scussed i n Foj ut ,  and our  concl usi on t hat  i t  

const i t ut es an " i nj ur y"  i s consi st ent  wi t h Paul .   When t he 

doct or s negl i gent l y l ef t  a sponge i nsi de of  Rober t ,  whi ch caused 

t he sepsi s t hat  r esul t ed i n hi s deat h,  he sust ai ned an " i nj ur y"  

                                                                                                                                                             
Fur t her mor e,  al t hough t he par t i es '  var i ous l egal  t heor i es 

set  f or t h di f f er ent  dat es f or  Rober t ' s  " i nj ur y, "  our  adopt i on of  
one l egal  t heor y over  anot her ,  and t her eby one dat e of  " i nj ur y"  
over  anot her ,  does not  r esol ve a di sput ed quest i on of  f act .   The 
hi st or i c f act s ar e not  di sput ed;  i t  i s  onl y t he l egal  
consequences t hat  f l ow f r om t hose f act s t hat  ar e subj ect  t o 
di sput e.   Ther ef or e,  our  choi ce of  a dat e r esol ves a di sput ed 
quest i on of  l aw,  f or  whi ch summar y j udgment  i s ent i r el y 
appr opr i at e.   Sni der  v.  N.  St at es Power  Co. ,  81 Wi s.  2d 224,  
230,  260 N. W. 2d 260 ( 1977)  ( expl ai ni ng t hat  summar y j udgment  
shal l  be r ender ed wher e " no mat er i al  f act s ar e i n di sput e and 
onl y a quest i on of  l aw i s pr esent ed"  ( c i t i ng Wi s.  St at .  
§ 802. 08( 2) ) ) .  
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t hat  t r i gger ed Wi s.  St at .  § 893. 55( 1m) ( a) ' s t hr ee- year  

l i mi t at i ons per i od. 7  Because t hi s i nj ur y occur r ed mor e t han 

                                                 
7 Just i ce Br adl ey pur posef ul l y mi si nt er pr et s t he maj or i t y 

opi ni on,  asser t i ng t hat  i t  " conf uses t he l aw"   and i s subj ect  t o 
" addi t i onal  i nf i r mi t i es. "   Just i ce Br adl ey' s 
concur r ence/ di ssent ,  ¶53.   However ,  what  Just i ce Br adl ey mi sses 
i s t hat  t hi s case ar i ses f r om an occur r ence when negl i gence and 
i nj ur y happened si mul t aneousl y,  as i s of t en t he case.   For  
exampl e,  consi der  t he t or t f easor  who negl i gent l y st umbl es whi l e 
car r y i ng a pot  of  boi l i ng wat er  whi ch he pour s on t he vi ct i m.   
The negl i gence ( pour i ng boi l i ng wat er  on t he vi ct i m)  and t he 
i nj ur y ( scal di ng t he vi ct i m)  occur  s i mul t aneousl y.    

The negl i gence and i nj ur y i n t hi s case ar i se i n a s i mi l ar  
f ashi on.   That  i s,  t he doct or s l ef t  a sponge i n Rober t ' s  
abdomi nal  cavi t y .   Thi s was a negl i gent  act .   Thi s negl i gent  act  
r esul t ed i n an i nf ect i on- causi ng sponge bei ng pr esent  i n 
Rober t ' s  abdomi nal  cavi t y.   The pr esence of  an i nf ect i on- causi ng 
sponge i n Rober t ' s  abdomi nal  cavi t y was an i nj ur y.   Accor di ngl y,  
t he negl i gent  act  occur r ed si mul t aneousl y wi t h t he i nj ur y i n 
t hi s case.  

Just i ce Br adl ey accuses t he maj or i t y opi ni on of  
i mper mi ssi bl y f i ndi ng f act s.   I d. ,  ¶58.   Thi s st ems f r om her  
f undament al  mi sunder st andi ng of  t he concl usi ons we r each.   
Cont r ar y t o her  asser t i ons,  we do not  concl ude t hat  t he i nj ur y 
i n t hi s case was t he i nf ect i on.   See i d.   Rat her ,  we concl ude 
t hat  i t  was t he pr esence of  t he i nf ect i on- causi ng sponge i n 
Rober t ' s  abdomen t hat  was t he i nj ur y.    

The ci r cui t  cour t  consi der ed a number  of  di f f er ent  event s 
t hat  mi ght  have const i t ut ed an i nj ur y t o Rober t ,  but  di d not  
expr essl y f i nd t he dat e upon whi ch Rober t ' s  i nj ur y occur r ed.  
I nst ead,  t he c i r cui t  cour t  f ound t hat  August  8,  2003,  t he dat e 
of  Rober t ' s  second sur ger y,  was t he l ast  possi bl e dat e on whi ch 
he coul d have suf f er ed an i nj ur y t r i gger i ng Wi s.  St at .  
§ 893. 55( 1m) ( a) .   Because t he cl ai ms wer e f i l ed mor e t han t hr ee 
year s af t er  t hi s dat e,  t he cour t  hel d t hat  t hey wer e bar r ed.  
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t hr ee year s pr i or  t o August  9,  2006,  when t he cl ai m was f i l ed,  

we concl ude t hat  t he est at e' s c l ai m i s t i me- bar r ed by 

§ 893. 55( 1m) ( a) .  

¶21 Fur t her mor e,  accept i ng t he est at e' s and Kat hy' s 

def i ni t i on of  " i nj ur y"  woul d cont r adi ct  t he maxi m t hat  " ' [ a]  

l at er  i nj ur y f r om t he same t or t i ous act  does not  r est ar t  t he 

r unni ng of  t he st at ut e'  of  l i mi t at i ons. "   Foj ut ,  212 Wi s.  2d at  

832 ( quot i ng Segal l  v.  Hur wi t z,  114 Wi s.  2d 471,  482,  339 N. W. 2d 

333 ( Ct .  App.  1983) ) .   That  i s,  even t hough an i nf ect i on-

pr oduci ng sponge was pr esent  i nsi de of  Rober t ' s  abdomen as a 

r esul t  of  t he f i r st  sur ger y,  t he est at e and Kat hy ur ge us t o 

r est ar t  t he st at ut e of  l i mi t at i ons by concl udi ng t hat  Rober t  

sust ai ned an i nj ur y onl y when hi s condi t i on became i r r ever si bl e.   

We decl i ne t o do so.    

¶22 Wer e we t o concl ude as t he est at e and Kat hy suggest ,  

i t  woul d l ogi cal l y f ol l ow t hat  Rober t  coul d not  have f i l ed a 

medi cal  negl i gence act i on once t he i nf ect i on- pr oduci ng sponge 

was pr esent  i nsi de of  hi s abdomen,  even i f  t hat  i nj ur y l ed onl y 

t o a pr ot r act ed r ecover y cour se,  r at her  t han t o deat h.   However ,  

                                                                                                                                                             
However ,  i t  i s  an undi sput ed f act  t hat  t he i nf ect i on-

causi ng sponge was pr esent  i n Rober t ' s  abdomen on t he dat e hi s 
f i r st  sur ger y concl uded,  and t hi s i s t he dat e on whi ch we 
concl ude t hat  Rober t  suf f er ed an i nj ur y.   We do not ,  cont r ar y t o 
Just i ce Br adl ey' s asser t i ons,  f i nd as a f act  t he dat e on whi ch 
Rober t ' s  i nf ect i on devel oped.   Rat her ,  because t her e was no 
di sput e about  t he dat e on whi ch t he i nf ect i on- causi ng sponge 
f i r st  was pr esent  i n Rober t ' s  abdomen,  we det er mi ne when t he 
i nj ur y occur r ed as a quest i on of  l aw.   St at e ex r el .  Fl or es v.  
St at e,  183 Wi s.  2d 587,  609,  516 N. W. 2d 362 ( 1994)  ( expl ai ni ng 
t hat  when t he f act s ar e undi sput ed,  a quest i on of  l aw i s 
pr esent ed,  whi ch we deci de i ndependent l y) .   
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many cl ai ms of  medi cal  negl i gence ar e not  gr ounded i n 

unt r eat abl e i nj ur i es.   For  exampl e,  i n Foj ut ,  a t ubal  l i gat i on 

was negl i gent l y per f or med;  however ,  t he l i gat i on was r e- done 

subsequent l y.   Foj ut ,  212 Wi s.  2d at  832.   Because al l  i nj ur i es 

t hat  r esul t  f r om medi cal  negl i gence do not  l ead t o deat h or  t o 

an i r r ever si bl e medi cal  cour se,  i t  i s  not  r easonabl e t o 

i nt er pr et  t he wor d " i nj ur y"  as t he est at e and Kat hy suggest .   As  

we al so have expl ai ned,  " once a c l ai mant  has sust ai ned an i nj ur y 

and has an enf or ceabl e c l ai m,  t hat  c l ai mant  cannot  s i t  on t hat  

c l ai m unt i l  al l  consequent i al  damages have come t o f r ui t i on. "   

Paul ,  242 Wi s.  2d 507,  ¶39 ( c i t i ng Ni er engar t en v.  Lut her an Soc.  

Ser vs.  of  Wi s.  & Upper  Mi ch. ,  I nc. ,  219 Wi s.  2d 686,  701,  580 

N. W. 2d 320 ( 1998) ) .   Accor di ngl y ,  we concl ude t hat  t he est at e' s 

c l ai m f or  medi cal  negl i gence accr ued mor e t han t hr ee year s 

bef or e t he est at e f i l ed sui t .   Ther ef or e,  i t  i s  unt i mel y under  

Wi s.  St at .  § 893. 55( 1m) ( a) .    

C.  Wr ongf ul  Deat h 

¶23 Havi ng concl uded t hat  t he est at e' s medi cal  negl i gence 

cl ai m i s t i me- bar r ed by Wi s.  St at .  § 893. 55( 1m) ( a) ,  we now t ur n 

t o Kat hy' s wr ongf ul  deat h c l ai m.   A c l ai m f or  damages due t o 

wr ongf ul  deat h i s pur el y st at ut or y,  as i t  was unknown at  common 

l aw.   Bar t hol omew v.  Wi s.  Pat i ent s Comp.  Fund,  2006 WI  91,  ¶56,  

293 Wi s.  2d 38,  717 N. W. 2d 216 ( c i t i ng Br own v.  Chi cago & N. W.  

Ry.  Co. ,  102 Wi s.  137,  140,  77 N. W.  748 ( 1898) ) .   When a c l ai m 

f or  damages due t o wr ongf ul  deat h i s based on medi cal  

mal pr act i ce,  t he el i gi bl e c l ai mant s ar e t hose cl ai mant s l i s t ed 

i n Wi s.  St at .  § 655. 007.   Czapi nski  v.  St .  Fr anc i s Hosp. ,  I nc. ,  
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2000 WI  80,  ¶2,  236 Wi s.  2d 316,  613 N. W. 2d 120.   A c l ai m f or  

damages due t o wr ongf ul  deat h ar i s i ng f r om medi cal  mal pr act i ce 

does not  i ncor por at e al l  of  t he per sons who ar e ent i t l ed t o 

br i ng a c l ai m f or  damages due t o wr ongf ul  deat h under  Wi s.  St at .  

§ 895. 04( 2) ,  whi ch appl i es when t he cl ai m does not  ar i se f r om 

medi cal  mal pr act i ce.   I d. ,  ¶¶18- 19.   As t he sur vi v i ng spouse of  

Rober t ,  Kat hy f al l s  wi t hi n t he c l ass of  c l ai mant s l i s t ed i n 

§ 655. 007 who ar e ent i t l ed t o br i ng a c l ai m f or  damages due t o 

wr ongf ul  deat h ar i s i ng f r om medi cal  mal pr act i ce.    

¶24 The cl ai m t hat  she br i ngs i s a der i vat i ve c l ai m,  based 

on t he i nj ur y t hat  Rober t  suf f er ed due t o medi cal  negl i gence.   

See Lor nson v.  Si ddi qui ,  2007 WI  92,  ¶¶18- 19,  302 Wi s.  2d 519,  

735 N. W. 2d 55 ( concl udi ng t hat  Wi s.  St at .  § 655. 007 cr eat es t wo 

gener al  t ypes of  c l ai ms,  one of  whi ch i s a der i vat i ve c l ai m i n 

f avor  of  enumer at ed f ami l y member s of  a pat i ent  who has suf f er ed 

i nj ur y or  deat h f r om medi cal  mal pr act i ce) .   

¶25 OHI C has asser t ed t he st at ut e of  l i mi t at i ons f ound i n 

Wi s.  St at .  § 893. 55( 1m) ( a)  as a bar  t o Kat hy' s c l ai m because she 

br ought  sui t  mor e t han t hr ee year s af t er  Rober t  was i nj ur ed by 

medi cal  negl i gence.   Kat hy count er s t hat  she coul d not  f i l e a 

wr ongf ul  deat h cl ai m unt i l  Rober t ' s  deat h.   Ther ef or e,  her  c l ai m 

coul d have accr ued no ear l i er  t han t he dat e he di ed,  August  11,  

2003.   Si nce her  c l ai m was f i l ed on August  9,  2006,  l ess t han 

t hr ee year s l at er ,  she ar gues t hat  i t  was t i mel y- f i l ed.    

¶26 Kat hy c i t es t o t he wr ongf ul  deat h st at ut e,  Wi s.  St at .  

§ 895. 03,  f or  t he pr oposi t i on t hat  a wr ongf ul  deat h c l ai m cannot  

be br ought  unt i l  t her e i s a deat h.   That  st at ut e pr ovi des:  
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Whenever  t he deat h of  a per son shal l  be caused by a 
wr ongf ul  act ,  negl ect  or  def aul t  and t he act ,  negl ect  
or  def aul t  i s  such as woul d,  i f  deat h had not  ensued,  
have ent i t l ed t he par t y i nj ur ed t o mai nt ai n an act i on 
and r ecover  damages i n r espect  t her eof ,  t hen and i n 
ever y such case t he per son who woul d have been l i abl e,  
i f  deat h had not  ensued,  shal l  be l i abl e t o an act i on 
f or  damages not wi t hst andi ng t he deat h of  t he per son 
i nj ur ed;  pr ovi ded,  t hat  such act i on shal l  be br ought  
f or  a deat h caused i n t hi s st at e.  

§ 895. 03.   However ,  § 895. 03 does not  pr ovi de when a c l ai m f or  

damages due t o wr ongf ul  deat h accr ues,  or  when i t  must  be 

br ought ,  or  when i t  wi l l  be l ost .    

¶27 Fur t her mor e,  because Kat hy' s c l ai m f or  damages due t o 

wr ongf ul  deat h i s based on al l eged medi cal  negl i gence,  we t ur n 

t o t he cont r ol l i ng st at ut e of  l i mi t at i ons f or  al l  c l ai ms ar i s i ng 

f r om al l eged medi cal  negl i gence,  Wi s.  St at .  § 893. 55.   Hegar t y,  

249 Wi s.  2d 142,  ¶2.   The l anguage of  § 893. 55 i s ver y br oad.   

I t  addr esses " damages f or  i nj ur y ar i s i ng f r om any t r eat ment  or  

oper at i on per f or med by .  .  .  a heal t h car e pr ovi der ,  r egar dl ess 

of  t he t heor y on whi ch t he act i on i s based. "   § 893. 55( 1m)  

( emphasi s added) .   Her e,  Kat hy' s t heor y of  r ecover y i s based on 

t he pr ovi s i ons of  t he wr ongf ul  deat h st at ut e,  Wi s.  St at .  

§ 895. 03.    

¶28 That  Kat hy' s der i vat i ve c l ai m f or  damages due t o 

wr ongf ul  deat h i s cont r ol l ed by t he speci f i c  st at ut e of  

l i mi t at i ons f or  medi cal  mal pr act i ce i s f ur t her  suppor t ed by Wi s.  

St at .  § 655. 007.   I t  pr ovi des:  

[ A] ny pat i ent  or  t he pat i ent ' s r epr esent at i ve havi ng a 
c l ai m or  any spouse,  par ent ,  mi nor  s i bl i ng or  chi l d of  
t he pat i ent  havi ng a der i vat i ve c l ai m f or  i nj ur y or  
deat h on account  of  mal pr act i ce i s subj ect  t o t hi s 
chapt er .    
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§ 655. 007 ( emphasi s added) .   Chapt er  655 i s ent i t l ed,  " Heal t h 

Car e Li abi l i t y  and I nj ur ed Pat i ent s and Fami l i es Compensat i on. "   

I t  i s  a ver y compr ehensi ve appr oach t o i nj ur i es and deat h t hat  

r esul t  f r om medi cal  mal pr act i ce.   Accor di ngl y,  by expr essl y 

est abl i shi ng t hat  deat h r esul t i ng f r om medi cal  mal pr act i ce i s 

subj ect  t o t he same r ul es as i s  i nj ur y t hat  r esul t s f r om medi cal  

mal pr act i ce,  § 655. 007 suppor t s t he di r ect i ve t hat  Wi s.  St at .  

§ 895. 55( 1m) ( a)  appl i es r egar dl ess of  whet her  t he c l ai m f or  

damages i s based on i nj ur y or  deat h.   

¶29 Fur t her mor e,  we di sagr ee wi t h Kat hy' s concl usi on t hat ,  

because a c l ai m f or  damages due t o wr ongf ul  deat h may be br ought  

onl y i f  t her e i s f i r st  a deat h,  t he c l ai m f or  damages due t o 

wr ongf ul  deat h must  accr ue on t he dat e of  deat h.   As we have 

st at ed pr evi ousl y,  " t her e i s no l ogi cal  di st i nct i on bet ween 

i nj ur y and deat h c l ai ms ar i s i ng out  of  medi cal  mal pr act i ce.   

Once medi cal  mal pr act i ce pr oduces a l oss,  a r emedy exi st s 

r egar dl ess whet her  t he consequence i s i nj ur y or  deat h. "   Ri neck 

v.  Johnson,  155 Wi s.  2d 659,  671,  456 N. W. 2d 336 ( 1990) ,  

over r ul ed on ot her  gr ounds,  Chang v.  St at e Far m Mut .  Aut o I ns.  

Co. ,  182 Wi s.  2d 549,  566,  514 N. W. 2d 399 ( 1994) .   Kat hy' s c l ai m 

f or  damages due t o wr ongf ul  deat h i s based on Rober t ' s  

under l y i ng c l ai m f or  medi cal  negl i gence;  t her ef or e,  Kat hy' s 

c l ai m i s a " deat h c l ai m[ ]  ar i s i ng out  of  medi cal  mal pr act i ce, "  

and i t  i s  gover ned by t he st at ut e of  l i mi t at i ons i n Wi s.  St at .  

§ 893. 55( 1m) ( a) .   I d.   Under  t hat  st at ut e,  Kat hy' s c l ai m f or  

damages due t o wr ongf ul  deat h accr ued on t he same dat e t hat  t he 

est at e' s c l ai m accr ued:   t he dat e of  Rober t ' s  " i nj ur y. "   As a 
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r esul t ,  because Kat hy' s c l ai m f or  damages accr ued mor e t han 

t hr ee year s pr i or  t o when she f i l ed her  c l ai m,  i t  i s  t i me-

bar r ed.   

¶30 The ami cus cur i ae br i ef  of  t he Wi sconsi n Associ at i on 

f or  Just i ce t akes i ssue wi t h t hi s concl usi on,  ar gui ng t hat  Wi s.  

St at .  § 893. 55( 1m) ( a)  i s not  t he oper at i ve st at ut e of  

l i mi t at i ons f or  Kat hy' s wr ongf ul  deat h c l ai m,  and t hat  Wi s.  

St at .  § 893. 54( 2)  i s t he st at ut e of  l i mi t at i ons t hat  shoul d 

gover n.   Sect i on 893. 54( 2)  i s t he gener al  st at ut e of  l i mi t at i ons 

f or  wr ongf ul  deat h act i ons.   I t  pr ovi des:   " The f ol l owi ng 

act i ons shal l  be commenced wi t hi n 3 year s or  be bar r ed:   .  .  .  

( 2)  An act i on br ought  t o r ecover  damages f or  deat h caused by t he 

wr ongf ul  act ,  negl ect  or  def aul t  of  anot her . "   However ,  

§ 893. 54( 2)  does not  addr ess t he i ssue pr esent ed her e:   When 

does a wr ongf ul  deat h act i on t hat  i s based on medi cal  negl i gence 

accr ue?  

¶31 Fur t her mor e,  our  concl usi on,  t hat  t he st at ut e l i mi t i ng 

pr e- deat h medi cal  mal pr act i ce c l ai ms al so l i mi t s c l ai ms f or  

damages due t o wr ongf ul  deat h t hat  ar i se f r om medi cal  

mal pr act i ce,  i s  consi st ent  wi t h our  concl usi on i n Czapi nski .   I n 

Czapi nski ,  we concl uded t hat  t he c l ass of  c l ai mant s who ar e 

ent i t l ed t o sue f or  damages due t o wr ongf ul  deat h i n a medi cal  

mal pr act i ce cont ext  di f f er s f r om t he cl ass of  c l ai mant s who may 

sue f or  damages due t o wr ongf ul  deat h i n ot her  cont ext s.   

Czapi nski ,  236 Wi s.  2d 316,  ¶¶18- 19.  

¶32 We acknowl edge t hat  some of  our  past  deci s i ons,  

out si de of  t he medi cal  mal pr act i ce cont ext ,  coul d be i nt er pr et ed 
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t o concl ude t hat  c l ai ms f or  damages due t o wr ongf ul  deat h accr ue 

on t he dat e of  t he decedent ' s deat h.   See,  e. g. ,  Ter bush v.  

Boyl e,  217 Wi s.  636,  640,  259 N. W.  859 ( 1935) ,  over r ul ed on 

ot her  gr ounds,  Puf ahl  v.  Wi l l i ams,  179 Wi s.  2d 104,  111,  506 

N. W. 2d 747 ( 1993)  ( i nt er pr et i ng a f or mer  st at ut e of  l i mi t at i ons 

consi st ent  wi t h an even ear l i er  st at ut or y pr ovi s i on t hat  

pr ovi ded,  " ' ever y such act i on shal l  be commenced wi t hi n t wo 

year s af t er  t he deat h of  such deceased per son' " ) .    

¶33 However ,  as i ndi cat ed above,  we do not  agr ee t hat  Wi s.  

St at .  § 893. 54( 2)  i s t he oper at i ve st at ut e of  l i mi t at i ons f or  

Kat hy' s c l ai m,  because her  c l ai m ar i ses f r om al l eged medi cal  

mal pr act i ce.   Wi sconsi n St at .  § 893. 55( 1m)  st at es t hat  i t  i s  t he 

gover ni ng st at ut e of  l i mi t at i ons f or  " damages f or  i nj ur y ar i s i ng 

f r om any t r eat ment  or  oper at i on per f or med by .  .  .  a heal t h car e 

pr ovi der ,  r egar dl ess of  t he t heor y on whi ch t he act i on i s 

based. "   ( Emphasi s added. )   The pl ai n l anguage of  t he st at ut e 

i nst r uct s t hat  i t  i s  t o cont r ol ,  " r egar dl ess of  t he t heor y on 

whi ch t he act i on i s based, "  whet her  i t  be t he est at e' s c l ai m f or  

medi cal  negl i gence or  Kat hy' s c l ai m f or  damages due t o wr ongf ul  

deat h,  so l ong as t he act i on i s one f or  " damages f or  i nj ur y 

ar i s i ng f r om any t r eat ment  or  oper at i on per f or med by .  .  .  a 

heal t h car e pr ovi der . "   § 893. 55( 1m) .   Kat hy' s cl ai m f or  damages 

due t o wr ongf ul  deat h most  cer t ai nl y f al l s  wi t hi n § 893. 55( 1m) ' s  

descr i pt i on of  t he c l ai ms i t  gover ns.   As t he cour t  of  appeal s  

not ed i n Hegar t y ,  " i t  i s  appar ent  t hat  t he l egi s l at ur e i nt ended 

t hat  any cl ai m al l egi ng negl i gence agai nst  a heal t h car e 

pr ovi der  woul d be cont r ol l ed by § 893. 55,  even t hough t he 
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medi cal  mal pr act i ce c l ai m i s  based on a wr ongf ul  deat h. "   

Hegar t y,  249 Wi s.  2d 142,  ¶18.  

¶34 Fi nal l y,  even t hough Wi s.  St at .  § 893. 54( 2)  pr ovi des a 

gener al  st at ut e of  l i mi t at i ons f or  c l ai ms f or  damages due t o 

wr ongf ul  deat h,  " [ w] her e t wo st at ut es appl y t o t he same subj ect ,  

t he mor e speci f i c  cont r ol s. "   Cl ean Wi s. ,  I nc.  v.  Pub.  Ser v.  

Comm' n of  Wi s. ,  2005 WI  93,  ¶175,  282 Wi s.  2d 250,  700 N. W. 2d 

768 ( c i t i ng Mar t i neau v.  St at e Conser vat i on Comm' n,  46 Wi s.  2d 

443,  449,  175 N. W. 2d 206 ( 1970) ) ;  see al so Cl ar k  v.  Er dmann,  161 

Wi s.  2d 428,  436,  468 N. W. 2d 18 ( 1991)  ( hol di ng t hat  wher e 

ei t her  Wi s.  St at .  §§ 893. 55 or  893. 54 " consi der ed i ndependent l y  

coul d be appl i cabl e,  onl y one act ual l y can be appl i ed" ) .   We 

have pr evi ousl y concl uded t hat ,  as bet ween §§ 893. 55 and 893. 54,  

§ 893. 55 i s t he mor e speci f i c  st at ut e:  

Sect i on 893. 55 cl ear l y i s t he mor e speci f i c  of  t he t wo 
st at ut es.   Unl i ke sec.  893. 54,  i t  concer ns i t sel f  not  
onl y wi t h i nj ur y t o t he per son,  but  al so wi t h a 
par t i cul ar  way i n whi ch t he i nj ur y ar i ses,  i . e. ,  
r esul t i ng f r om an act  or  omi ssi on of  a " heal t h car e 
pr ovi der . "  

Cl ar k,  161 Wi s.  2d at  436- 37.   The cl ai m f or  t he damages t hat  

Kat hy seeks,  l i ke t he est at e' s c l ai m f or  damages,  accr ued on t he 

dat e of  Rober t ' s  " i nj ur y, "  not  on t he dat e of  hi s deat h,  and 

because Rober t ' s  i nj ur y occur r ed mor e t han t hr ee year s pr i or  t o 

t he f i l i ng of  Kat hy' s c l ai m,  her  c l ai m i s t i me- bar r ed.   

§ 893. 55( 1m) ( a) .  

¶35 Kat hy al so cont ends t hat  i nt er pr et i ng t he wr ongf ul  

deat h st at ut e,  Wi s.  St at .  § 895. 03,  as a st at ut e of  ent i t l ement  

t hat  est abl i shes a st at ut or y c l ai m br i ngs her  c l ai m wi t hi n t he 
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cour t  of  appeal s '  opi ni on i n Mi l l er .   We agr ee t hat  § 895. 03 

est abl i shes t he ent i t l ement  t o a c l ai m f or  damages due t o 

wr ongf ul  deat h t hat  t he l egi s l at ur e cr eat ed.   However ,  as we 

expl ai n bel ow,  Mi l l er  never  r eaches t he ar gument  Kat hy pr esent s 

her e.    

¶36 I n Mi l l er ,  as i n t hi s case,  t he pl ai nt i f f s wer e an 

est at e,  asser t i ng a medi cal  negl i gence cl ai m on behal f  of  t he 

decedent ,  and t he decedent ' s sur vi v i ng spouse,  asser t i ng a 

wr ongf ul  deat h c l ai m.   Mi l l er ,  170 Wi s.  2d at  434.   The 

under l y i ng negl i gent  act  i n Mi l l er  was t he mi sdi agnosi s and 

t r eat ment  of  t he decedent ' s ski n cancer ,  whi ch mi sdi agnosi s and 

t r eat ment  occur r ed i n 1982.   I d.   I n 1984,  t he decedent  l ear ned 

of  t he mi sdi agnosi s.   I d.   However ,  t he decedent  and hi s spouse 

di d not  br i ng an act i on f or  medi cal  negl i gence unt i l  1990.   I d.   

When t he decedent  di ed l at er  t hat  year ,  hi s est at e cont i nued t he 

medi cal  negl i gence act i on on hi s  behal f ,  and hi s  wi f e commenced 

a wr ongf ul  deat h act i on.   I d.   The ci r cui t  cour t  di smi ssed t he 

est at e' s medi cal  negl i gence cl ai m as bar r ed by t he st at ut e of  

l i mi t at i ons,  Wi s.  St at .  § 893. 55.   I d.  at  434- 35.   Thi s deci s i on 

was not  appeal ed,  and t he par t i es di d not  di sput e t hat  t he 

est at e' s act i on was cor r ect l y hel d t o be t i me- bar r ed.   I d.  at  

435.   However ,  t he c i r cui t  cour t  al l owed t he wi f e' s wr ongf ul  

deat h c l ai m t o pr oceed because her  act i on was f i l ed wi t hi n t hr ee 

year s of  her  husband' s deat h.   I d.   The subj ect  of  t he appeal  i n 

Mi l l er  was whet her  t he wi f e coul d mai nt ai n her  c l ai m f or  damages 

due t o wr ongf ul  deat h.   I d.  at  434.  
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¶37 The cour t  of  appeal s det er mi ned t hat  t he wi f e coul d 

not  mai nt ai n her  c l ai m f or  damages due t o wr ongf ul  deat h 

because,  i n or der  f or  a c l ai m f or  damages due t o wr ongf ul  deat h 

t o be mai nt ai ned,  i t  i s  necessar y t hat  t he decedent ,  at  t he t i me 

of  deat h,  " coul d have mai nt ai ned an act i on and r ecover ed damages 

had hi s deat h not  ensued. "   I d.  at  438.   Because t he decedent ' s 

under l y i ng c l ai m f or  medi cal  negl i gence was t i me- bar r ed at  t he 

t i me of  hi s deat h,  hi s wi f e' s c l ai m f or  damages due t o wr ongf ul  

deat h was al so bar r ed.   I d.  at  439 ( st at i ng t hat  i f  " t he 

decedent ' s act i on was not  bar r ed by t he appl i cabl e st at ut e of  

l i mi t at i on [ at  t he t i me of  t he decedent ' s deat h] ,  t he wr ongf ul  

deat h act i on i s not  bar r ed. " )  ( ci t i ng Hol i f i el d v.  Set co I ndus. ,  

I nc. ,  42 Wi s.  2d 750,  168 N. W. 2d 177 ( 1969) ) .  

¶38 We acknowl edge t hat  Mi l l er ,  l i ke t hi s case,  deal t  wi t h 

a c l ai m f or  damages due t o wr ongf ul  deat h based on under l y i ng 

medi cal  mal pr act i ce,  and t hat  Wi s.  St at .  § 893. 55 was t he 

oper at i ve st at ut e of  l i mi t at i ons.   I d.  at  434.   We al so 

acknowl edge Mi l l er ' s st at ement ,  despi t e i t s cont ext ,  t hat  " a 

wr ongf ul  deat h act i on accr ues at  t he t i me of  t he decedent ' s 

deat h. "   I d.  at  436 ( c i t i ng Ter bush,  217 Wi s.  at  640) .    

¶39 However ,  Mi l l er  di d not  conf r ont  t he i ssue pr esent ed 

t o us i n t hi s r evi ew,  i . e. ,  whet her  a sur vi v i ng r el at i ve' s c l ai m 

f or  damages due t o wr ongf ul  deat h accr ues on t he same dat e as 

does t he medi cal  negl i gence act i on on whi ch i t  i s  based.   

Mi l l er ' s st at ement s r egar di ng t he dat e of  accr ual  of  a c l ai m f or  

damages due t o wr ongf ul  deat h based on under l y i ng medi cal  

mal pr act i ce wer e di ct a,  as t hey wer e not  necessar y t o t he t heor y 
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on whi ch t he cour t  of  appeal s deci ded t he case.   St at e v.  

Sar t i n,  200 Wi s.  2d 47,  60 n. 7,  546 N. W. 2d 449 ( 1996)  

( expl ai ni ng t hat  di ct um " i s a st at ement  or  l anguage expr essed i n 

a cour t ' s  opi ni on whi ch ext ends beyond t he f act s  i n t he case and 

i s br oader  t han necessar y and not  essent i al  t o t he det er mi nat i on 

of  t he i ssues bef or e i t " ) .   As a r esul t ,  t hose st at ement s have 

no pr ecedent i al  val ue.   I d.  at  65 ( r easoni ng t hat  " di ct a does 

not  amount  t o l egal  pr ecedent " ) ;  DOR v.  Howi ck,  100 Wi s.  2d 274,  

286,  303 N. W. 2d 381 ( 1981)  ( concl udi ng t hat  " di ct a does not  have 

any pr ecedent i al  val ue" ) .  

¶40 The concl usi on upon whi ch t he Mi l l er  deci s i on was 

based was t hat  t he decedent ,  hi msel f ,  had no act i onabl e c l ai m 

f or  medi cal  negl i gence at  t he t i me of  hi s own deat h.   Mi l l er ,  

170 Wi s.  2d at  441 ( " [ A]  wr ongf ul  deat h act i on cannot  be br ought  

unl ess t he decedent ,  at  t he t i me of  hi s deat h,  was ent i t l ed t o 

mai nt ai n an act i on and r ecover  damages. " ) .   The cour t  concl uded 

t hat  because a wr ongf ul  deat h c l ai m cannot  be mai nt ai ned i f  a 

decedent  had no cl ai m at  t he t i me of  hi s deat h,  i d. ,  Mi l l er ' s 

wi f e' s c l ai m was bar r ed.   Accor di ngl y,  t he accr ual  dat e f or  t he 



No.  2007AP541   

 

24 
 

wi f e' s wr ongf ul  deat h act i on was not  r el evant  t o t he r easoni ng 

of  t he cour t  i n deci di ng t he case. 8   

¶41 Our  concl usi ons about  Mi l l er  ar e f ur t her  st r engt hened 

because Mi l l er  r el i ed on our  deci s i on i n Ter bush t o say t hat  

c l ai ms f or  damages due t o wr ongf ul  deat h accr ue on t he dat e of  

deat h.   I d.  at  436 ( c i t i ng Ter bush,  217 Wi s.  at  640) .   Ter bush 

i s a case f r om 1935 t hat  was deci ded l ong bef or e t he adopt i on of  

Wi s.  St at .  § 893. 55 ( or i gi nal l y passed i n 1979) .   Fur t her mor e,  

Ter bush deal t  wi t h a c l ai m f or  wr ongf ul  deat h based on an 

under l y i ng aut omobi l e col l i s i on.   Ter bush,  217 Wi s.  at  636.   

Ther ef or e,  Mi l l er ' s r el i ance on Ter bush t o say t hat  a wr ongf ul  

deat h act i on based on medi cal  negl i gence accr ues on t he dat e of  

                                                 
8 Just i ce Cr ooks'  di ssent / concur r ence quot es t he f ol l owi ng 

l anguage f r om Mi l l er  v.  Lut her ,  170 Wi s.  2d 429,  489 N. W. 2d 651 
( Ct .  App.  1992) ,  and ar gues t hat  t he cour t  of  appeal s '  
st at ement s wi t h r egar d t o t he accr ual  dat e of  a c l ai m f or  
damages due t o wr ongf ul  deat h wer e not  di ct a:   " [ Mi l l er ' s]  
wr ongf ul  deat h act i on was not  bar r ed by t he appl i cat i on of  i t s  
own st at ut e of  l i mi t at i on, "  i d.  at  441.   Just i ce Cr ooks'  
di ssent / concur r ence,  ¶98 n. 2 ( emphasi s added i n Just i ce Cr ooks'  
di ssent / concur r ence) .   However ,  t he cour t  of  appeal s i n Mi l l er  
engaged i n no subst ant i ve anal ysi s of  t he st at ut e of  l i mi t at i ons 
appl i cabl e t o Mi l l er ' s wr ongf ul  deat h c l ai m,  and made t hi s 
quot ed st at ement  onl y af t er  concl udi ng t hat  Mi l l er ' s c l ai m f or  
damages due t o wr ongf ul  deat h was bar r ed because her  husband 
coul d not  have mai nt ai ned a cause of  act i on at  t he t i me of  hi s 
deat h,  Mi l l er ,  170 Wi s.  2d at  441.   Accor di ngl y,  t he accr ual  
dat e of  Mi l l er ' s  c l ai m f or  damages due t o wr ongf ul  deat h was not  
necessar y t o t he hol di ng t hat  her  c l ai m was bar r ed;  t he cour t  of  
appeal s '  st at ement s wer e di ct a i n t hi s r espect .   St at e v.  
Sar t i n,  200 Wi s.  2d 47,  60 n. 7,  546 N. W. 2d 449 ( 1996)  
( expl ai ni ng t hat  di ct um " i s a st at ement  or  l anguage expr essed i n 
a cour t ' s  opi ni on [ t hat ]  ext ends beyond t he f act s i n t he case 
and i s .  .  .  not  essent i al  t o t he det er mi nat i on of  t he i ssues" ) .  
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t he decedent ' s deat h i s mi spl aced.   Ter bush does not  appl y i n 

t he medi cal  negl i gence cont ext .    

¶42 Just i ce Cr ooks'  concur r ence/ di ssent  al so r el i es on 

Hol i f i el d,  a case ci t ed i n Mi l l er ,  f or  t he same pr emi se. 9  

However ,  Hol i f i el d,  l i ke Ter bush,  i s i napposi t e i n t hi s case.   

Fi r st ,  Hol i f i el d pr edat es adopt i on of  Wi s.  St at .  § 893. 55,  t he 

cont r ol l i ng st at ut e i n t hi s case.   Second,  t he c l ai m f or  damages 

due t o wr ongf ul  deat h i n Hol i f i el d was based on under l y i ng 

act i ons f or  pr oduct s l i abi l i t y  and negl i gent  manuf act ur e based 

on i nj ur i es t hat  r esul t ed when t he gr i ndi ng wheel  on a gr i ndi ng 

machi ne expl oded.   Hol i f i el d,  42 Wi s.  2d at  752,  754- 56.   

Accor di ngl y,  Hol i f i el d,  l i ke Ter bush,  cannot  ser ve as a basi s 

f or  concl udi ng t hat  Kat hy' s c l ai m f or  damages due t o wr ongf ul  

deat h accr ued on t he dat e of  Rober t ' s  deat h;  i t s  hol di ng does 

not  appl y i n t he medi cal  negl i gence cont ext . 10 

¶43 Fi nal l y,  we not e t hat ,  because t he deci s i on i n Mi l l er  

was excl usi vel y based on t he concl usi on t hat  t he decedent  had no 

act i onabl e c l ai m f or  medi cal  negl i gence at  t he t i me of  hi s 

deat h,  Mi l l er ,  170 Wi s.  2d at  441,  t he cour t  of  appeal s '  di d not  

answer  a number  of  ot her  quest i ons t hat  appear  t o have been 

                                                 
9 Just i ce Cr ooks'  di ssent / concur r ence,  ¶96.   

10 Our  di scussi ons of  Ter bush v.  Boyl e,  217 Wi s.  636,  640,  
259 N. W.  859 ( 1935) ,  and Hol i f i el d v.  Set co I ndust r i es,  I nc. ,  42 
Wi s.  2d 750,  168 N. W. 2d 177 ( 1969) ,  ar e made i n t he cont ext  of  
exami ni ng a c l ai m f or  damages ar i s i ng f r om medi cal  negl i gence.   
St at ed ot her wi se,  we have deci ded t hi s case i n t he cont ext  i n 
whi ch i t  ar ose,  al l eged medi cal  mal pr act i ce,  and based on t he 
st at ut e of  l i mi t at i ons t hat  cont r ol s al l  medi cal  mal pr act i ce 
act i ons,  Wi s.  St at .  § 893. 55( 1m) ( a) .  
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posed by t he f act s of  t hat  case.   I d.  at  434- 35 ( not i ng t hat  t he 

def endant s i n Mi l l er  di d chal l enge t he wi f e' s c l ai m f or  damages 

due t o wr ongf ul  deat h on t he basi s t hat  i t  " was bar r ed by  t he 

medi cal  mal pr act i ce st at ut e of  l i mi t at i ons,  sec.  893. 55,  

St at s. " ) .   For  exampl e,  t he under l y i ng medi cal  negl i gence 

occur r ed i n 1982,  and Wi s.  St at .  § 893. 55 was t he cont r ol l i ng 

st at ut e of  l i mi t at i ons,  yet  t he pl ai nt i f f s di d not  asser t  c l ai ms 

unt i l  1990.   I d.   The dat e of  t he decedent ' s " i nj ur y"  f or  

pur poses of  § 893. 55 was never  di scussed by t he cour t .    

¶44 I n addi t i on,  Wi s.  St at .  § 893. 55( 1m) ( b)  pr ovi des t hat  

i f  § 893. 55( 1m) ( a)  does not  y i el d a l at er  l i mi t at i ons per i od,  

t he act i on shal l  be commenced wi t hi n:  

One year  f r om t he dat e t he i nj ur y was di scover ed 
or ,  i n t he exer ci se of  r easonabl e di l i gence shoul d 
have been di scover ed,  except  t hat  an act i on may not  be 
commenced under  t hi s par agr aph mor e t han 5 year s f r om 
t he dat e of  t he act  or  omi ssi on.  

§ 893. 55( 1m) ( b) . 11  As i s appar ent ,  § 893. 55( 1m) ( b)  pr ovi des a 

st at ut e of  r epose,  wher ei n no act i on may be commenced f or  

                                                 
11 We al so not e t hat  Just i ce Cr ooks'  di ssent / concur r ence 

woul d l ead t o a r esul t  t hat  i s  i nconsi st ent  wi t h t he f i ve- year  
st at ut e of  r epose set  f or t h i n Wi s.  St at .  § 893. 55( 1m) ( b) .   
Speci f i cal l y,  i f  c l ai ms f or  damages due t o wr ongf ul  deat h i n t he 
medi cal  negl i gence cont ext  wer e hel d t o accr ue on t he decedent ' s 
dat e of  deat h,  r at her  t han on t he dat e of  i nj ur y,  a s i t uat i on 
coul d ar i se wher e a c l ai m f or  damages due t o wr ongf ul  deat h 
coul d be br ought  al most  s i x year s af t er  t he dat e of  t he 
under l y i ng medi cal  negl i gence t hat  caused t he i nj ur y——t hr ee 
year s f or  t he c l ai m of  t he medi cal  pat i ent  subj ect ed t o medi cal  
negl i gence,  pl us an addi t i onal  t hr ee year s f or  t he c l ai m f or  
damages due t o wr ongf ul  deat h.   Thi s r esul t  woul d di r ect l y 
cont r avene t he f i ve- year  st at ut e of  r epose cont ai ned i n 
§ 893. 55( 1m) ( b) .  
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medi cal  mal pr act i ce " mor e t han 5 year s f r om t he dat e of  t he act  

or  omi ssi on, "  r egar dl ess of  when t he i nj ur y occur r ed,  was 

di scover ed or  r easonabl y shoul d have been di scover ed.   I d.   The 

pl ai nt i f f s i n Mi l l er  wer e ar gui ng t hat  t he negl i gent  " act  or  

omi ssi on"  occur r ed i n 1982,  yet  t hey di d not  f i l e unt i l  1990,  

ei ght  year s l at er .   Mi l l er ,  270 Wi s.  2d at  434.   Cer t ai nl y t he 

f i ve- year  st at ut e of  r epose pr ecl uded t hei r  act i ons.   However ,  

t he cour t  of  appeal s di d not  addr ess § 893. 55( 1m) ( b) . 12 

¶45 As a r esul t ,  because of  t he l i mi t ed and excl usi ve 

basi s f or  t he cour t  of  appeal s '  deci s i on,  t he l ack of  any 

di scussi on r egar di ng Wi s.  St at .  § 893. 55,  and t he f act  t hat  t he 

cour t ' s  st at ement s r egar di ng t he accr ual  dat e f or  t he wi f e' s 

c l ai m f or  damages due t o wr ongf ul  deat h wer e no mor e t han di ct a,  

we concl ude t hat  Mi l l er  does not  per suasi vel y suppor t  t he 

pr oposi t i on t hat  c l ai ms f or  damages due t o wr ongf ul  deat h based 

on under l y i ng al l egat i ons of  medi cal  negl i gence accr ue on t he 

dat e of  t he decedent ' s deat h,  r at her  t han on t he dat e of  t he 

under l y i ng " i nj ur y"  t o t he decedent .   

¶46 As a f i nal  cont ent i on,  Kat hy asser t s t hat  t o r ej ect  

Mi l l er ' s st at ement s r egar di ng t he accr ual  dat e of  c l ai ms f or  

damages due t o wr ongf ul  deat h i n t he medi cal  mal pr act i ce 

cont ext ,  and t o hol d t hat  her  c l ai m f or  damages due t o wr ongf ul  

deat h accr ued on t he dat e of  Rober t ' s  " i nj ur y, "  wi l l  l ead t o 

                                                 
12 Of t  t i mes a cour t ' s  deci s i on seems i ncompl et e because 

st at ut or y pr ovi s i ons t hat  appear  t o appl y ar e not  addr essed.   
However ,  t he f ocus of  cour t  deci s i ons i s gener al l y cont r ol l ed by 
t he l i t i gant s,  and i f  t hey do not  r ai se a par t i cul ar  i ssue,  
gener al l y t he cour t  does not  addr ess i t .    
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undul y har sh r esul t s.   Speci f i cal l y,  Kat hy ar gues t hat  our  

i nt er pr et at i on of  t he st at ut e as appl i ed t o her  wr ongf ul  deat h 

c l ai m wi l l  mean t hat  some cl ai ms may accr ue bef or e t hey can be 

br ought .   We acknowl edge t hat  t hi s may be a r esul t  of  our  

deci s i on.   However ,  har shness i s not  a per mi ssi bl e basi s f or  

r eachi ng a di f f er ent  concl usi on.   Scot t  v.  Saver s Pr op.  & Cas.  

I ns.  Co. ,  2003 WI  60,  ¶37,  262 Wi s.  2d 127,  663 N. W. 2d 715 

( r ej ect i ng pl ai nt i f f s '  c l ai ms even t hough " [ t ] he out come of  t hi s  

case i s har sh,  and t he har shness of  our  hol di ng i s especi al l y 

pal pabl e because t he negl i gence i s so c l ear " ) .  

¶47 I n addi t i on,  i t  i s  not  our  pl ace t o quest i on t he 

pol i cy deci s i ons of  t he l egi s l at ur e.   Hoi da,  I nc.  v.  M&I  

Mi dst at e Bank,  2006 WI  69,  ¶24,  291 Wi s.  2d 283,  717 N. W. 2d 17 

( r easoni ng t hat  " [ t ] he l egi s l at ur e .  .  .  est abl i shes publ i c 

pol i cy f or  t he st at e t hr ough t he st at ut es i t  enact s,  and we ar e 

l i mi t ed ' t o appl y i ng t he pol i cy t he l egi s l at ur e has chosen t o 

enact ,  and may not  i mpose [ our ]  own pol i cy choi ces' "  ( quot i ng 

Fandr ey v.  Am.  Fami l y Mut .  I ns.  Co. ,  2004 WI  62,  ¶16,  272 

Wi s.  2d 46,  680 N. W. 2d 345) ) .   I t  i s  appar ent  t hat  " t he 

l egi s l at ur e i nt ended t o set  medi cal  mal pr act i ce cases i nvol v i ng 

deat h apar t  f r om ot her  deat h cases. "   Ri neck,  155 Wi s.  2d at  

671.   The pr eambl e of  Wi s.  St at .  § 893. 55 shows t hat  t he pur pose 

of  t he st at ut e was t o l i mi t  t he l i abi l i t y  of  heal t h car e 

pr ovi der s i n cer t ai n c i r cumst ances based on a di f f i cul t  

bal anci ng of  a number  of  compet i ng pol i c i es.   § 893. 55( 1d) ( a) .   

I t  i s  not  our  pl ace t o second- guess t hose pol i cy deci s i ons.   
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Hoi da,  291 Wi s.  2d 283,  ¶24.   We t her ef or e r ej ect  Kat hy' s 

ar gument . 13 

¶48 We have concl uded t hat  Kat hy' s  wr ongf ul  deat h c l ai m i s 

der i vat i ve of  a medi cal  negl i gence cl ai m,  f or  whi ch t he 

appl i cabl e st at ut e of  l i mi t at i ons i s Wi s.  St at .  § 893. 55( 1m) ( a) .   

Because t he accr ual  dat e f or  c l ai ms under  § 893. 55( 1m) ( a)  i s t he 

dat e of  " i nj ur y"  caused by t he under l y i ng act  of  medi cal  

negl i gence,  and t he " i nj ur y"  Rober t  suf f er ed her e occur r ed mor e 

                                                 
13 Just i ce Cr ooks suggest s t hat  our  concl usi on her e " may 

f ost er  a publ i c per cept i on t hat  common sense somet i mes i s 
l acki ng i n cour t  deci s i ons. "   Just i ce Cr ooks'  
di ssent / concur r ence,  ¶89.   However ,  hi s cr i t i c i sm may be mor e 
appr opr i at el y v i ewed as an expr essi on of  f r ust r at i on wi t h t he 
unambi guous l anguage of  Wi s.  St at .  § 893. 55( 1m) ( a) .   The f act  
i s ,  t he l egi s l at ur e has expr essl y st at ed t hat  " an act i on t o 
r ecover  damages f or  i nj ur y ar i s i ng f r om any t r eat ment  or  
oper at i on per f or med by,  or  f r om any omi ssi on by,  a per son who i s 
a heal t h car e pr ovi der ,  r egar dl ess of  t he t heor y on whi ch t he 
act i on i s based,  shal l  be commenced wi t hi n .  .  .  [ t ] hr ee year s 
f r om t he dat e of  t he i nj ur y. "   Wi s.  St at .  § 893. 55( 1m) ( a) .   
Kat hy' s c l ai m f or  damages due t o wr ongf ul  deat h i s " an act i on t o 
r ecover  damages f or  i nj ur y ar i s i ng f r om any t r eat ment  or  
oper at i on per f or med by,  or  f r om any omi ssi on by,  a per son who i s 
a heal t h car e pr ovi der . "   We ar e bound t o appl y t he st at ut e,  and 
under  t he st at ut e' s pl ai n l anguage,  Kat hy' s wr ongf ul  deat h c l ai m 
accr ued on t he " dat e of  t he i nj ur y. "   I d.    

We appr eci at e Just i ce Cr ooks'  concer n t hat  i t  may appear  
t hat  one coul d be r equi r ed t o f i l e a c l ai m f or  damages due t o 
wr ongf ul  deat h bef or e t he deat h occur s.   However ,  t hi s concer n 
i s mi spl aced because a c l ai m f or  wr ongf ul  deat h damages i s a 
der i vat i ve c l ai m f or  damages t hat  may be added by amendi ng a 
compl ai nt  f or  medi cal  negl i gence t hat  was br ought  bef or e t he 
pat i ent  di es.   Wi s.  St at .  § 802. 09( 3) ;  see Kor kow v.  Gen.  Cas.  
Co.  of  Wi s. ,  117 Wi s.  2d 187,  196,  344 N. W. 2d 108 ( 1984) .   Or ,  
t he c l ai m f or  damages due t o wr ongf ul  deat h may be br ought  
s i mul t aneousl y wi t h t he pr e- deat h c l ai m of  medi cal  negl i gence i f  
t he pat i ent  i s  deceased at  t he t i me t he cl ai ms ar e f i l ed.   
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t han t hr ee year s pr i or  t o t he f i l i ng of  Kat hy' s wr ongf ul  deat h 

c l ai m,  we concl ude t hat  her  c l ai m i s t i me- bar r ed.   

§ 893. 55( 1m) ( a) .  

I I I .   CONCLUSI ON 

¶49 Because we concl ude t hat  Rober t  suf f er ed an " i nj ur y"  

f or  pur poses of  Wi s.  St at .  § 893. 55( 1m) ( a)  when he exper i enced a 

" physi cal  i nj ur i ous change, "  and t hat  t he " physi cal  i nj ur i ous 

change"  occur r ed mor e t han t hr ee year s pr i or  t o t he f i l i ng of  

t he est at e' s c l ai m,  we concl ude t hat  t he est at e' s c l ai m i s t i me-

bar r ed by § 893. 55( 1m) ( a) .   We f ur t her  concl ude t hat  Kat hy' s  

wr ongf ul  deat h c l ai m based on Rober t ' s  deat h t hat  al l egedl y was 

caused by medi cal  negl i gence accr ued on t he same dat e as t he 

est at e' s c l ai m.   Ther ef or e,  i t ,  t oo,  i s  pr ecl uded by 

§ 893. 55( 1m) ( a) .   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s t hat  af f i r med t he ci r cui t  cour t ' s  deci s i on 

gr ant i ng summar y j udgment  i n f avor  of  OHI C.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶50 ANN WALSH BRADLEY,  J.    (concurring in part and 

dissenting in part).  I s deat h a condi t i on pr ecedent  t o a 

wr ongf ul  deat h c l ai m?  I t  seems pr et t y obvi ous t hat  t he answer  

shoul d be " yes. "    

¶51 Yet ,  t he maj or i t y answer s t hi s quest i on " no. "   

Acknowl edgi ng some di spl easur e wi t h i t s own r esponse,  t he 

maj or i t y at t empt s t o bl ame t he l egi s l at ur e f or  t he maj or i t y ' s 

i nt er pr et at i on.   See maj or i t y op. ,  ¶46,  ¶47 n. 11.   The 

l egi s l at ur e coul d not  have i nt ended such a r esul t .  

¶52 I  i nst ead concl ude t hat  a wr ongf ul  deat h c l ai m accr ues 

upon deat h——not  bef or e deat h——and t her ef or e j oi n Just i ce Cr ooks 

i n di ssent i ng.   As he apt l y di scusses,  i t  i s  i mpossi bl e t o r ead 

t he l anguage of  Wi s.  St at .  § 895. 03 or  our  pr i or  cases " i n any 

way ot her  t han t hat  deat h i s a condi t i on pr ecedent ,  whi ch must  

be met ,  bef or e t her e can be such a l awsui t  f or  wr ongf ul  deat h. "   

J.  Cr ooks'  di ssent / concur r ence,  ¶93.    

¶53 I  wr i t e separ at el y,  however ,  t o addr ess t wo addi t i onal  

i nf i r mi t i es of  t he maj or i t y opi ni on.   Fi r st ,  al t hough I  agr ee 

wi t h t he maj or i t y t hat  Rober t ' s  est at e' s c l ai m f or  medi cal  

mal pr act i ce i s bar r ed by t he st at ut e of  l i mi t at i ons,  I  do not  

j oi n i t s anal ysi s.   I n det er mi ni ng t hat  Rober t  suf f er ed an 

i nj ur y on t he dat e t hat  an " i nf ect i on- pr oduci ng sponge"  was l ef t  

i n hi s abdomen,  t he maj or i t y ' s di scussi on f ai l s t o el uci dat e a 

c l ear  hol di ng and i n f act  conf uses t he l aw.    

¶54 Second,  I  wr i t e separ at el y t o comment  on t he 

maj or i t y ' s di scussi on of  di ct a.   I nst ead of  pr ovi di ng a c l ear  

def i ni t i on of  di ct a,  t he maj or i t y pr ovi des mul t i pl e i ncompl et e 
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def i ni t i ons.   I t  f ai l s  t o acknowl edge as we have pr evi ousl y 

expl ai ned t hat  Wi sconsi n has t wo l i nes of  cases def i ni ng di ct a,  

and t he maj or i t y  does not  even ment i on one of  t hem.   Rat her ,  

wi t h mi ni mal  anal ysi s,  i t  di smi sses as di c t a a di f f i cul t  

pr oposi t i on f r om a pr evi ous case,  avoi di ng any meani ngf ul  

di scussi on.   Such an appr oach f ost er s an end r un ar ound st ar e 

deci s i s and under mi nes our  common l aw t r adi t i on of  f i del i t y t o 

pr ecedent .    

I  

¶55 The ci r cui t  cour t  cor r ect l y obser ved t hat  under  

Wi sconsi n l aw,  t he cause of  act i on accr ues on t he dat e of  i nj ur y  

and i nj ur y i s def i ned as a " physi cal  i nj ur i ous change. "   See 

Foj ut  v.  St af l ,  212 Wi s.  2d 827,  831,  569 N. W. 2d 737 ( Ct .  App.  

1997) .   The cour t  expl ai ned t hat  i n t hi s case,  t her e wer e t hr ee 

event s whi ch wer e advanced as t he possi bl e dat es of  a physi cal  

i nj ur i ous change t o t he pl ai nt i f f ' s  body:  ( 1)  t he dat e " when t he 

sponge was l ef t  i nsi de hi m, "  ( 2)  t he undet er mi ned dat e,  somet i me 

" shor t l y af t er  t he f i r st  sur ger y and pr i or  t o t he second,  when 

Mr .  Genr i ch devel oped i nf ect i on and was r unni ng a f ever , "  and 

( 3)  t he dat e of  t he second sur ger y whi ch " i nvol ved an i nvasi ve 

pr ocedur e of  Mr .  Genr i ch bei ng cut  open t o r emove t he 

sponge .  .  .  . "  

¶56 Ul t i mat el y,  t he cour t  made a f i ndi ng t hat  t he physi cal  

i nj ur i ous change i n t hi s case occur r ed on t he dat e of  t he second 

sur ger y:  " [ T] he Cour t  f i nds t hat  t he l at est  poi nt  wher e t he 

i nj ur y occur s t hat  f or ms t he f i r st  j ust i f i cat i on f or  a c l ai m 
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woul d be t he second sur ger y,  whi ch woul d not  have been necessar y 

but  f or  t he negl i gence of  t he medi cal  st af f . "   

¶57 The maj or i t y,  however ,  det er mi nes ot her wi se.   I t  

st at es,  " I t  was t he negl i gence dur i ng t he f i r st  sur ger y t hat  

r esul t ed i n an i nf ect i on- pr oduci ng sponge bei ng pr esent  i n 

Rober t ' s  abdomen. "   Maj or i t y op. ,  ¶19.   Fur t her ,  " t he pr esence 

of  an i nf ect i on- pr oduci ng sponge i n Rober t ' s  abdomi nal  cavi t y i s  

t he t ype of  ' physi cal - i nj ur i ous change'  di scussed i n [ our  case 

l aw. ] "   I d. ,  ¶20.   The maj or i t y concl udes:  " When t he doct or s 

negl i gent l y l ef t  a sponge i nsi de of  Rober t ,  whi ch caused t he 

sepsi s t hat  r esul t ed i n hi s deat h,  he sust ai ned an ' i nj ur y '  t hat  

t r i gger ed Wi s.  St at .  § 893. 55( 1m) ( a) ' s t hr ee- year  l i mi t at i ons 

per i od. "   I d.  

¶58 I n f ocusi ng on t he f i r st  sur ger y,  i t  i s  uncl ear  

whet her  t he maj or i t y i nt ends t o be maki ng a f i ndi ng of  f act  or  a 

concl usi on of  l aw.   To t he ext ent  t hat  t he maj or i t y i s f i ndi ng 

t he f act  of  when t he physi cal  i nj ur i ous change occur r ed,  t he 

maj or i t y i gnor es t he wel l - est abl i shed pr i nci pl e t hat  an 

appel l at e cour t  wi l l  not  di st ur b a f i ndi ng of  f act  of  t he 

c i r cui t  cour t  unl ess i t  i s  c l ear l y er r oneous.   The maj or i t y 

of f er s no anal ys i s as t o why i t  can suppl ant  i t s f i ndi ng f or  

t hat  of  t he c i r cui t  cour t .  

¶59 I f  t he maj or i t y ' s det er mi nat i on i s a concl usi on of  

l aw,  t hen i t  f ai l s  t o el uci dat e a c l ear  t est  and conf uses t he 

l aw.   I  cannot  j oi n t he maj or i t y opi ni on because I  do not  

under st and what  t he maj or i t y hol ds.    
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¶60 Under  t he maj or i t y ' s t est ,  when i s t her e a " physi cal  

i nj ur i ous change" ?  That  i s,  when does t he cause of  act i on 

accr ue?   

 ¶61 Does i t  accr ue on t he day t hat  a f or ei gn obj ect  i s  

l ef t  i n t he body?  I  am unsur e.   The maj or i t y ' s  t est  seems t o 

r equi r e mor e.    

¶62 Does t he maj or i t y ' s concl usi on mean t hat  when t her e i s 

no subsequent  physi cal  change,  sponges and ot her  f or ei gn obj ect s  

can be l ef t  i n a pat i ent ' s body wi t h i mpuni t y?  I  don' t  know.   

But  i f  so,  how coul d t he l aw count enance such a concl usi on? 

¶63 Thr oughout  t he opi ni on,  t he maj or i t y r epeat edl y r ef er s 

t o t he sponge as " i nf ect i on- pr oduci ng. "   See maj or i t y op. ,  ¶¶18,  

19,  20,  20 n. 7.   Thi s gr ammat i cal  const r uct i on suggest s t hat  i t  

i s  not  t he l eavi ng of  a f or ei gn obj ect  i n t he body t hat  i s t he 

i nj ur y——r at her ,  an i nj ur y occur s when a f or ei gn obj ect  i s  l ef t  

and t he obj ect  pr oduces an i nf ect i on.  

¶64 Thi s begs t he quest i on.   The maj or i t y f i nds t hat  " t he 

i nf ect i on- causi ng sponge was pr esent  i n Rober t ' s  abdomen"  on t he 

dat e of  t he f i r st  sur ger y.   Maj or i t y op. ,  ¶20 n. 7.   The maj or i t y 

st at es f ur t her  t hat  t her e i s no di sput e t hat  " t he i nf ect i on-

causi ng sponge f i r st  was pr esent  i n Rober t ' s  abdomen"  on t he 

dat e of  t he f i r st  sur ger y.   I d.    

¶65 The maj or i t y ' s asser t i on i s onl y hal f  cor r ect .   

Cer t ai nl y,  t her e i s no di sput e t hat  t he sponge was pr esent  on 

t he dat e of  t he f i r st  sur ger y.   Yet ,  t her e ar e no f act s i n t he 

r ecor d t hat  i ndi cat e t hat  t he sponge was " i nf ect i on- pr oduci ng"  

when t he f i r st  sur ger y was per f or med.    



No.   2007AP541. awb 

 

5 
 

¶66 Ther e i s not hi ng i n t he r ecor d t hat  i ndi cat es whet her  

t he doct or s sel ect ed a c l ean,  st er i l e sponge t o use dur i ng 

sur ger y,  or  whet her  t he sponge was i nf ect ed when i t  was 

i ni t i al l y  l ef t  i n Rober t ' s  abdomen.   Ar guabl y,  t he sponge 

st ar t ed pr oduci ng an i nf ect i on at  some poi nt  af t er  t he sur ger y 

occur r ed. 1   

¶67 The maj or i t y can poi nt  t o no f act s i n t he r ecor d t hat  

demonst r at e t hat  t he sponge was " i nf ect i on- pr oduci ng"  t he moment  

i t  was i ni t i al l y  l ef t  i n Rober t ' s  abdomen. 2  The maj or i t y ' s 

unf ounded f act ual  assumpt i on t hat  t he event s occur r ed 

si mul t aneousl y al l ows i t  t o evade a mor e t hor ough exami nat i on of  

i t s  new t est .  
                                                 

1 Ther e ar e a pl et hor a of  medi cal  mal pr act i ce sponge cases.   
Even sponges whi ch r epor t edl y wer e st er i l e have been t he subj ect  
of  c l ai ms i nvol vi ng i nf ect i ous i nj ur y.   See,  e. g. ,  Faher t y v.  
Gr aci as,  874 A. 2d 1239,  1247 ( Pa.  Super .  2005) ;  Hut chi ns v.  
Fl et cher  Al l en Heal t h Car e,  776 A. 2d 376,  377 ( Vt .  2001) ;  Fr i t z 
v.  Hor sf al l ,  163 P. 2d 148,  161 ( Wash.  1945) .    

One such case i s Seal s v.  Gosey,  565 So.  2d 1003 ( La.  App.  
1990) .   Ther e,  t he cour t  obser ved t hat  i t  was t he consensus of  
medi cal  exper t s t hat  sponges whi ch ar e i ni t i al l y  st er i l e can be 
t he nest i ng pl ace f or  i nf ect i ons t o gr ow,  t her eby exacer bat i ng 
an i nf ect i ous condi t i on.   I n t hat  i nst ance,  t he sponge may not  
be t he cause but  r at her  i s a cause of  t he i nf ect i ous i nj ur y.   
" The medi cal  exper t s unani mousl y t est i f i ed t hat  st er i l e gauze 
wi l l  not  i t sel f  cause an i nf ect i on but  t hat  i t  can be a nest i ng 
pl ace f or  an i nf ect i on t o gr ow. "   I d.  at  1010.  

2  The maj or i t y can onl y asser t  t hat  t he i nf ect i on devel oped 
" soon"  af t er  t he Jul y 24 sur ger y.   Maj or i t y op. ,  ¶3.   Thi s f act  
i s  consi st ent  wi t h t he r ecor d,  but  i t  does not  est abl i sh when 
t he sponge became " i nf ect i on- pr oduci ng. "    

Onl y t wo and one- hal f  weeks el apsed bet ween t he f i r st  
sur ger y and Rober t ' s  deat h.   At  some t i me dur i ng t hi s per i od,  
t he i nf ect i on devel oped.   St at i ng t hat  t he i nf ect i on devel oped 
" soon"  af t er  t he sur ger y does not hi ng t o pi npoi nt  when i n f act  
t he sponge st ar t ed pr oduci ng an i nf ect i on.  
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¶68 Consi der  t he f act s of  a Cal i f or ni a case wher e t he 

event s wer e not  s i mul t aneous. 3  A cur ved sur gi cal  needl e was l ef t  

i n t he sof t  t i ssue of  t he pat i ent ' s abdomen.   About  t wo and one-

hal f  year s af t er  t he sur ger y,  t he pat i ent  sought  medi cal  

t r eat ment  because he had enl ar ged l ymph gl ands and was 

exper i enci ng at t acks of  hi gh f ever .   X- r ays r eveal ed t he 

pr esence of  t he needl e.   He was advi sed by t he or i gi nal  sur geon 

t hat  i t  was not  necessar y t o r emove t he needl e because i t  was 

saf el y encased i n scar  t i ssue.   Anot her  sur geon,  however ,  

per f or med t he sur ger y t o r emove t he needl e and l at er  t est i f i ed 

t hat  " i t  was necessar y t o r emove t he needl e,  t hat  i t  had 

punct ur ed t he col on,  caused per i t oni t i s  and t he i l l ness whi ch 

pl ai nt i f f  suf f er ed pr ecedi ng t he f i ndi ng of  t he needl e. "   Bower s 

v.  Ol ch,  260 P. 2d 997,  1001 ( Cal .  App.  2d 1953) .  

¶69 I f  t he maj or i t y ' s t est  was appl i ed t o t he f act s of  

t hat  case,  woul d t he cause of  act i on accr ue on t he dat e t hat  t he 

sur geon l ef t  t he needl e whi ch caused t he subsequent  r upt ur e,  

per i t oni t i s ,  and f ever ?  I  t hi nk so,  but  am unsur e.   I t  seems 

odd t hat  t he cause of  act i on coul d accr ue t wo and one- hal f  year s  

bef or e t he i nj ur y even occur s.   How coul d t he l aw suppor t  such 

an i ncongr uous r esul t ?  The answer  i s t hat  i t  does not .   Such a 

r esul t  woul d be cont r ar y t o wel l - est abl i shed Wi sconsi n l aw.  

¶70 For  year s,  Wi sconsi n cases have r epeat edl y hel d t hat  

" t he dat e of  t he negl i gent  act  and t he dat e of  t he i nj ur y i n 

medi cal  mal pr act i ce cases ar e not  al ways one and t he same. "   

Foj ut ,  212 Wi s.  2d at  830;  see al so Paul  v.  Skemp,  2001 WI  42,  

                                                 
3 See Bower s v.  Ol ch,  260 P. 2d 997 ( Cal .  App.  2d 1953) .  
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¶20,  242 Wi s.  2d 507,  625 N. W. 2d 860 ( " The pl ai n l anguage of  

Wi s.  St at .  § 893. 55( 1) ( a)  i ndi cat es t hat  i t  i s  not  t he 

negl i gence,  but  t he i nj ur y r esul t i ng f r om t he negl i gent  act  or  

omi ssi on whi ch i ni t i at es t he l i mi t at i ons per i od. " ) .    

¶71 Ther e ar e st r ong pol i cy r easons f or  keepi ng negl i gence 

and i nj ur y anal yt i cal l y separ at e.   " I f  a negl i gent  act  or  

omi ssi on .  .  .  t r i gger ed t he l i mi t at i ons per i od .  .  .  pot ent i al  

c l ai mant s who have not  yet  been i nj ur ed woul d be seeki ng r el i ef  

f or  damages t hat  may never  occur . "   Paul ,  242 Wi s.  2d 507,  ¶42.   

¶72 What  i s par t i cul ar l y t r oubl esome i s t hat  al l  of  t he 

uncer t ai nt y engender ed by t he maj or i t y ' s anal ysi s i s 

unnecessar y.   The maj or i t y has no need t o det er mi ne t hat  " t he 

pr esence of  an i nf ect i on- causi ng sponge"  i s an i nj ur y.      

¶73 The est at e' s c l ai m f or  medi cal  mal pr act i ce was not  

f i l ed unt i l  August  9,  2006,  t hr ee year s and one day af t er  t he 

c i r cui t  cour t  det er mi ned t hat  t he act i on accr ued.   Even i f  

Rober t ' s  i nj ur y occur r ed as l at e as August  8,  2003,  t he est at e' s 

medi cal  mal pr act i ce c l ai m accr ued mor e t han t hr ee year s bef or e 

t he c l ai m was f i l ed.   Thus,  I  agr ee t hat  t he c l ai m i s bar r ed by 

t he st at ut e of  l i mi t at i ons.  

I I  

¶74 I  al so wr i t e separ at el y t o comment  on t he maj or i t y ' s 

cat egor i zat i on of  a pr evi ous cour t  of  appeal s  st at ement  as 

" di ct a. "   See maj or i t y op. ,  ¶39,  ¶40 n. 8 ( di scussi ng Mi l l er  v.  

Lut her ,  170 Wi s.  2d 429,  489 N. W. 2d 651 ( Ct .  App.  1992) ) .    

¶75 The cont our s of  a j ur i spr udence ar e shaped i n par t  by 

how di ct a i s def i ned and appl i ed.   Yet ,  i t  has r ecent l y been 
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obser ved t hat  because j udges of t en sel ect  def i ni t i ons as needed 

f or  t he r esol ut i on of  a par t i cul ar  case,  t he def i ni t i ons of  

di ct a var y f r om j ur i sdi ct i on t o j ur i sdi ct i on and acr oss cour t s:  

" Thr ough a l oose set  of  pr act i ces t hat  var y consi der abl y acr oss 

j ur i sdi ct i ons,  and,  per haps mor e pr obl emat i cal l y,  acr oss cour t s 

and cases,  j udges,  ent i r el y on t hei r  own,  def i ne such t er ms as 

needed t o assi s t  i n t he t ask of  r esol v i ng par t i cul ar  cases. "   

Mi chael  Abr amowi cz & Maxwel l  St ear ns,  Def i ni ng Di ct a,  57 St an.  

L.  Rev.  953,  958 ( 2005) .  

¶76 The pr obl em wi t h t he maj or i t y opi ni on l i es not  i n t he 

var yi ng and of t en i nconsi st ent  def i ni t i ons of  di ct a acr oss 

mul t i pl e j ur i sdi ct i ons or  cour t s.   Rat her ,  t he pr obl em i s t hat  

t he maj or i t y f ai l s  t o el uci dat e a c l ear  and consi st ent  

def i ni t i on of  di ct a wi t hi n t hi s one opi ni on.   Wi t hi n t he same 

opi ni on,  i t  pr ovi des f our  di f f er ent  t est s f or  det er mi ni ng 

whet her  a st at ement  i s di ct a.    

¶77 I t  f i r st  descr i bes di ct a as a st at ement  t hat  i s  " not  

necessar y t o t he t heor y on whi ch t he cour t  .  .  .  deci ded t he 

case. "   Maj or i t y  op. ,  ¶39.   Next ,  i t  empl oys a t hr ee- par t  t est  

def i ni ng di ct a as a st at ement  " whi ch [ 1]  ext ends beyond t he 

f act s i n t he case and [ 2]  i s  br oader  t han necessar y and [ 3]  not  

essent i al  t o t he det er mi nat i on of  t he i ssues bef or e i t . "   I d.   

Then,  f ocusi ng on t he " r el evan[ cy] "  and t he " r easoni ng, "  i t  

def i nes di ct a as a st at ement  t hat  i s  " not  r el evant  t o t he 

r easoni ng of  t he cour t  i n deci di ng t he case. "   I d. ,  ¶40.   

Fi nal l y,  i t  f ocuses on t he necessi t y and t he hol di ng and def i nes 
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di ct a as a st at ement  t hat  i s  " not  necessar y t o t he hol di ng. "   

I d. ,  ¶40 n. 8.   

¶78 The maj or i t y f ai l s  t o acknowl edge,  as we have 

pr evi ousl y expl ai ned,  t hat  i n Wi sconsi n t her e ar e t wo l i nes of  

cases def i ni ng di ct a.   St at e v.  Lei t ner ,  2002 WI  77,  ¶22 n. 16,  

253 Wi s.  2d 449,  646 N. W. 2d 341.   Under  one l i ne of  cases,  a 

cour t ' s  di scussi on of  a quest i on " ger mane t o .  .  .  t he 

cont r over sy"  i s not  di ct a:  

I t  i s  deemed t he doct r i ne of  t he cases i s t hat  when a 
cour t  of  l ast  r esor t  i nt ent i onal l y t akes up,  
di scusses,  and deci des a quest i on ger mane t o,  t hough 
not  necessar i l y  deci s i ve of ,  t he cont r over sy,  such 
deci s i on i s not  a di ct um but  i s a j udi c i al  act  of  t he 
cour t  whi ch i t  wi l l  t her eaf t er  r ecogni ze as a bi ndi ng 
deci s i on.  

St at e v.  Pi cot t e,  2003 WI  42,  ¶61,  261 Wi s.  2d 249,  661 

N. W. 2d 381 ( quot i ng Chase v.  Am.  Car t age Co. ,  176 Wi s.  235,  238,  

186 N. W.  598 ( 1922) ) ;  see al so St at e v.  Kr use,  101 Wi s.  2d 387,  

392,  305 N. W. 2d 85 ( 1981)  ( " Whi l e t he st at ement  i n [ a pr i or  

case]  was not  deci s i ve t o t he pr i mar y i ssue pr esent ed,  i t  was 

pl ai nl y ger mane t o t hat  i ssue and i s t her ef or e not  di ct um. " ) .   

¶79 The cour t  of  appeal s has al so not ed t hat  " [ w] hen an 

appel l at e cour t  i nt ent i onal l y t akes up,  di scusses and deci des a 

quest i on ger mane t o a cont r over sy,  such a deci s i on i s not  a 

di ct um but  i s a j udi c i al  act  of  t he cour t  whi ch i t  wi l l  

t her eaf t er  r ecogni ze as a bi ndi ng deci s i on. "   St at e v.  Hol t ,  128 

Wi s.  2d 110,  123,  382 N. W. 2d 679 ( Ct .  App.  1985) ;  see al so St at e 

v.  Sander s,  2007 WI  App 174,  ¶25,  304 Wi s.  2d 159,  737 

N. W. 2d 44;  St at e v.  Rushi ng,  2007 WI  App 227,  ¶12,  305 Wi s.  2d 

739,  740 N. W. 2d 894.   
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¶80 A compet i ng l i ne of  cases def i nes di ct a as " a 

st at ement  or  l anguage expr essed i n a cour t ' s  opi ni on whi ch 

ext ends beyond t he f act s i n t he case and i s br oader  t han 

necessar y and not  essent i al  t o t he det er mi nat i on of  t he i ssues 

bef or e i t . "   St at e v.  Sar t i n,  200 Wi s.  2d 47,  ¶60 n. 7,  546 

N. W. 2d 449 ( 1996) .   Thi s i s one of  t he f our  def i ni t i ons of  di ct a 

used by t he maj or i t y i n t hi s case.   See maj or i t y op. ,  ¶¶39,  40.    

¶81 Yet ,  t he maj or i t y never  di scusses whet her  t he 

st at ement  i t  di smi sses as di ct a was " ger mane t o t he cont r over sy 

bef or e t he cour t . "   I t  never  acknowl edges t he l i ne of  cases 

quot ed above.   I nst ead,  i t  s i mpl y i gnor es t he quest i on. 4     

                                                 
4 The maj or i t y never  exami nes whet her  t he Mi l l er  cour t  

i nt ent i onal l y t ook up,  di scussed,  and deci ded t he quest i on of  
when Mi l l er ' s wi f e' s c l ai m f or  wr ongf ul  deat h accr ued.   See 
maj or i t y op. ,  ¶¶35- 45 ( di scussi ng Mi l l er  v.  Lut her ,  170 
Wi s.  2d 429,  489 N. W. 2d 651 ( Ct .  App.  1992) ) .   Mi l l er  di ed on 
Oct ober  22,  1990,  and hi s wi f e f i l ed a wr ongf ul  deat h act i on 
based on medi cal  mal pr act i ce one mont h af t er  hi s deat h.   Mi l l er ,  
170 Wi s.  2d at  434.   The ci r cui t  cour t  deni ed t he def endant s '  
mot i on f or  summar y j udgment ,  concl udi ng t hat  t he wr ongf ul  deat h 
act i on was t i mel y because i t  was f i l ed wi t hi n t hr ee year s of  
deat h.   I d.  at  435.    

 
The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  deci s i on.   

I d.  at  442.   I t  det er mi ned t hat  even t hough t he act i on was not  
bar r ed by t he wr ongf ul  deat h st at ut e of  l i mi t at i ons,  i t  coul d 
not  be mai nt ai ned f or  ot her  r easons.   I d.   The cour t  st at ed:  " As 
i ndi cat ed ear l i er ,  a wr ongf ul  deat h act i on accr ues at  t he t i me 
of  deat h,  and t hi s opi ni on does not  change t hat  r ul e. "   I d.    

 
Sur el y,  t hi s pr oposi t i on was ger mane t o t he i ssue bef or e 

t he cour t ——t he st at ut e of  l i mi t at i ons f or  a wr ongf ul  deat h 
act i on was t he basi s of  t he c i r cui t  cour t ' s  deci s i on.   Fur t her ,  
i f  t he c l ai m was bar r ed by t he wr ongf ul  deat h st at ut e of  
l i mi t at i ons,  t he cour t  woul d have no need t o r each out  and 
deci de t hat  t he c l ai m coul d not  be mai nt ai ned on ot her  gr ounds.  
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¶82 How a cour t  def i nes and appl i es di ct a i s i mpor t ant  t o 

our  common l aw t r adi t i on of  f i del i t y t o pr i or  cases.   The 

pr i nci pl e of  st ar e deci s i s——t he obl i gat i on t o adher e t o past  

opi ni ons——" pr omot es t he evenhanded,  pr edi ct abl e,  and consi st ent  

devel opment  of  l egal  pr i nci pl es. "   Jor dan Wi l der  Connor s,  

Tr eat i ng Li ke Subdeci s i ons Al i ke:   The Scope of  St ar e Deci s i s as 

Appl i ed t o Judi c i al  Met hodol ogy,  108 Col um.  L.  Rev.  681 ( 2008) .   

The const r ai nt  pl aced on cour t s by st ar e deci s i s i nhi bi t s cour t s 

f r om act i ng ar bi t r ar i l y  and capr i c i ousl y.    

¶83 Yet ,  l oose and unpr edi ct abl e st andar ds f or  det er mi ni ng 

whet her  a st at ement  i s di ct a can under mi ne st ar e deci s i s and t he 

pr i nci pl es of  j udi c i al  r est r ai nt .   As Judge Br own of  t he cour t  

of  appeal s has st at ed,  " [ t ] he t er m ' di ct a'  .  .  .  i s  of t en t oo 

br oadl y def i ned,  usual l y by a l awyer  who i s sear chi ng f or  a way 

not  t o be bound by a pr i or  publ i shed deci s i on. "   Sander s,  304 

Wi s.  2d 159,  ¶41 ( Br own,  J. ,  concur r i ng) .    

¶84 Comment at or s have not ed t hat  " [ a] s t he di st i nct i on 

bet ween hol di ng and di ct a becomes i ncr easi ngl y vague,  past  

pr ecedent s can be i ncr easi ngl y mani pul at ed.   Judges wi l l  f ace 

gr eat er  t empt at i on t o cheat  .  .  .  when t hey can of f er  some 

f aci al l y pl ausi bl e ar gument  f or  di sr egar di ng a st at ement  i n a 

pr i or  case. "   Abr amowi cz & St ear ns,  supr a,  at  1024.    

¶85 Her e,  t he maj or i t y f ai l s  t o el uc i dat e a c l ear  st andar d 

f or  det er mi ni ng whet her  a cour t ' s  st at ement  i s di ct a.   I nst ead,  

i t  empl oys t he t er m di ct a sel ect i vel y t o di smi ss a di f f i cul t  

pr oposi t i on f r om a pr i or  deci s i on wi t hout  meani ngf ul  anal ysi s.   
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Thi s end r un ar ound st ar e deci s i s under mi nes our  common l aw 

t r adi t i on of  f i del i t y t o pr ecedent .   

¶86 For  t he r easons di scussed above,  I  r espect f ul l y concur  

i n par t  and di ssent  i n par t .  

¶87 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce N.  PATRI CK CROOKS j oi n t hi s 

concur r ence/ di ssent .    
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¶88 N.  PATRI CK CROOKS,  J.    (dissenting in part, 

concurring in part).  Ther e ar e undoubt edl y st at ut e of  

l i mi t at i ons cases wher e t he cr uci al  quest i on of  t he dat e t he 

c l ai m accr ued i s a c l ose quest i on t hat  r equi r es a cour t  t o make 

a di f f i cul t  deci s i on.   A wr ongf ul  deat h case,  however ,  shoul d 

not  be such a case.   

¶89 The appr oach adopt ed by t he maj or i t y i n t hi s case——

t hat  a t hr ee- year  st at ut e of  l i mi t at i ons on a wr ongf ul  deat h 

c l ai m somehow r uns bef or e t hr ee year s have el apsed af t er  t he 

dat e of  deat h1——unf or t unat el y may f ost er  a publ i c  per cept i on t hat  

common sense somet i mes i s l acki ng i n cour t  deci s i ons.  

¶90 Because l ong- st andi ng pr ecedent  i n Wi sconsi n 

est abl i shes t he dat e of  deat h as t he dat e on whi ch a wr ongf ul  

deat h c l ai m accr ues,  and because t he maj or i t y r ul e cr eat es an 

unnecessar y except i on t o t hi s sensi bl e appr oach,  I  r espect f ul l y  

di ssent  f r om t hat  por t i on of  t he maj or i t y opi ni on.  

¶91 I  agr ee wi t h t he maj or i t y,  however ,  t hat  t he est at e' s 

c l ai m f or  i nj ur y t o Rober t  Genr i ch al l egedl y caused by medi cal  

mal pr act i ce i s t i me- bar r ed because of  t he appl i cat i on of  Wi s.  

St at .  § 893. 55( 1m) ( a) .  

¶92 I n r egar d t o t he wr ongf ul  deat h act i on of  Kat hy 

Genr i ch,  as t he sur vi v i ng spouse of  Rober t  Genr i ch,  t he pl ace t o 

st ar t  t he anal ysi s i s wi t h t he wr ongf ul  deat h ent i t l ement  

st at ut e,  Wi s.  St at .  § 895. 03,  whi ch st at es:  

Recover y f or  deat h by wr ongf ul  act .   Whenever  t he 
deat h of  a per son shal l  be caused by a wr ongf ul  act ,  

                                                 
1 Maj or i t y op. ,  ¶34.  
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negl ect  or  def aul t  and t he act ,  negl ect  or  def aul t  i s  
such as woul d,  i f  deat h had not  ensued,  have ent i t l ed 
t he par t y i nj ur ed t o mai nt ai n an act i on and r ecover  
damages i n r espect  t her eof ,  t hen and i n ever y such 
case t he per son who woul d have been l i abl e,  i f  deat h 
had not  ensued,  shal l  be l i abl e t o an act i on f or  
damages not wi t hst andi ng t he deat h of  t he per son 
i nj ur ed;  pr ovi ded,  t hat  such act i on shal l  be br ought  
f or  a deat h caused i n t hi s st at e.  

¶93 The st at ut e seems qui t e c l ear  t hat  i n or der  t o r ecover  

f or  a deat h,  t he par t y r esponsi bl e f or  t he i nj ur y r esul t i ng i n 

deat h may be sued f or  damages despi t e t he deat h of  t he per son 

i nj ur ed.   I t  seems i mpossi bl e t o me t o r ead t he st at ut e i n any 

way ot her  t han t hat  deat h i s a condi t i on pr ecedent ,  whi ch must  

be met ,  bef or e t her e can be such a l awsui t  f or  wr ongf ul  deat h.  

¶94 That  concl usi on i s consi st ent  wi t h Wi sconsi n case l aw.   

An act i on f or  wr ongf ul  deat h di d not  exi st  at  common l aw,  but  

r at her  i s a st at ut or y r emedy,  avai l abl e under  t he t er ms and 

condi t i ons speci f i ed i n t he st at ut es.   Wangen v.  For d Mot or  Co. ,  

97 Wi s.  2d 260,  312,  294 N. W. 2d 437 ( 1980) .   I n Wi sconsi n,  t he 

l egi s l at ur e cr eat ed a wr ongf ul  deat h act i on i n 1858.   Ter bush v.  

Boyl e,  217 Wi s.  636,  638,  259 N. W. 2d 859 ( 1935) .  

¶95 I n Ter bush,  t he quest i on was when di d t he c l ai m 

accr ue:   ( 1)  on t he dat e of  i nj ur y;  ( 2)  on t he dat e of  deat h;  or  

( 3)  when t he admi ni st r at or  was appoi nt ed.   Thi s cour t ,  i n a 

unani mous opi ni on aut hor ed by t hen Chi ef  Just i ce Mar vi n B.  

Rosenber r y,  c l ear l y answer ed t he quest i on:   " The act i on f or  

wr ongf ul  deat h accr ues at  t i me of  deat h .  .  .  . "   I d.  at  640.  

¶96 I n Hol i f i el d v.  Set co I ndus. ,  I nc. ,  42 Wi s.  2d 750,  

168 N. W. 2d 177 ( 1969) ,  we wer e asked t o answer  t he quest i on of  

when t he st at ut e of  l i mi t at i ons began t o r un i n a wr ongf ul  deat h 
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act i on based on pr oduct  l i abi l i t y  or  negl i gent  manuf act ur e.   We 

f ocused on t he l anguage i n Wi s.  St at .  § 895. 03,  and concl uded 

t hat  i f  t he decedent  coul d not  have br ought  an act i on,  t hen hi s 

speci al  admi ni st r at r i x coul d not  have br ought  an act i on.   I d.  at  

757.   I n concl udi ng t hat  t he decedent  coul d have br ought  t he 

act i on f or  damages,  and,  t her ef or e,  t hat  t he speci al  

admi ni st r at r i x coul d br i ng a wr ongf ul  deat h act i on,  we st at ed:   

" Si nce he woul d not  have been bar r ed by t he appl i cabl e st at ut e 

of  l i mi t at i ons,  t he speci al  admi ni st r at r i x of  hi s est at e i s not  

bar r ed,  pr ovi ded,  of  cour se,  t he act i on i s br ought  wi t hi n t hr ee 

year s of  t he deat h,  as was her e done. "   I d.  ( emphasi s added) .   

We cl ear l y st at ed t hat  t he act i on accr ued at  t he dat e of  deat h.  

¶97 I n t he case of  Mi l l er  v.  Lut her ,  170 Wi s.  2d 429,  440-

41,  489 N. W. 2d 651 ( Ct .  App.  1992) ,  a case i nvol v i ng al l egat i ons 

of  medi cal  mal pr act i ce,  i t  was st at ed:  

Sect i on 895. 03 i s not  a st at ut e of  l i mi t at i on,  but  
r at her  i s an ent i t l ement  st at ut e.   Al t hough a wr ongf ul  
deat h act i on accr ues at  t he t i me of  t he decedent ' s 
deat h,  a benef i c i ar y i s not  even ent i t l ed t o br i ng a 
wr ongf ul  deat h act i on unl ess t he condi t i ons i n sec.  
895. 03 exi st .   Sect i on 895. 03 mandat es t hat  a wr ongf ul  
deat h act i on cannot  be br ought  unl ess t he decedent ,  at  
t he t i me of  hi s  deat h,  was ent i t l ed t o mai nt ai n an 
act i on and r ecover  damages.   [ Emphasi s added. ]  
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¶98 I n Mi l l er ,  t he cour t  of  appeal s went  on t o emphasi ze,  

agai n,  t hat  " a wr ongf ul  deat h act i on accr ues at  t he t i me of  

deat h .  .  .  . "   I d.  at  442. 2 

¶99 I n t he case bef or e t he cour t ,  s i nce Rober t  Genr i ch had 

a c l ai m at  t he t i me of  hi s deat h on August  11,  2003,  hi s 

sur vi v i ng spouse,  Kat hy Genr i ch,  had a c l ai m f or  wr ongf ul  deat h 

                                                 
2 The maj or i t y c l ai ms t hat  t hese st at ement s ar e di ct a.   

Maj or i t y op. ,  ¶39.   The cour t  of  appeal s '  hol di ng i n Mi l l er  t hat  
a wr ongf ul  deat h act i on accr ues at  t he t i me of  t he decedent ' s 
deat h,  but  t hat  such " act i on cannot  be br ought  unl ess t he 
decedent ,  at  t he t i me of  hi s deat h,  was ent i t l ed t o mai nt ai n an 
act i on and r ecover  damages, "  was essent i al  t o t he cour t ' s  
det er mi nat i on of  t he i ssues based on t he par t i cul ar  f act s bef or e 
i t .   Mi l l er  v.  Lut her ,  170 Wi s.  2d 429,  441,  489 N. W. 2d 651 ( Ct .  
App.  1992) .  

I n set t i ng f or t h i t s hol di ng,  t he cour t  of  appeal s went  on 
t o emphasi ze t he si gni f i cance of  accr ual  at  t he t i me of  deat h:   
" Thus,  Mi l l er ' s wr ongf ul  deat h act i on was bar r ed by a st at ut e of  
l i mi t at i on onl y t o t he ext ent  t hat  her  husband f ai l ed t o 
pr eser ve hi s medi cal  mal pr act i ce c l ai m agai nst  Lut her ,  and,  
subsequent l y,  bar r ed Mi l l er ' s act i on under  sec.  895. 03.   Her  
wr ongf ul  deat h act i on was not  bar r ed by t he appl i cat i on of  i t s  
own st at ut e of  l i mi t at i on. "   I d.  ( emphasi s added) .  
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t hat  accr ued on t hat  dat e——t he dat e of  hi s deat h.   Thi s wr ongf ul  

deat h c l ai m,  t her ef or e,  was br ought  wi t hi n t he appl i cabl e 

st at ut e of  l i mi t at i ons when commenced on August  9,  2006.  

¶100 For  t he f or egoi ng r easons,  f ocusi ng on t he r el evant  

st at ut or y l anguage and l ong- st andi ng pr ecedent  i n Wi sconsi n,  I  

r espect f ul l y di ssent  i n par t  and concur  i n par t .  

¶101 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s opi ni on.  
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