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doria MacHutta and Steven MacHutt a,

David R Schanker

Def endant s- Appel | ant s- Peti ti oners. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals affirmng the entry of
summary judgnent in favor of Apple Valley Gardens Association,
Inc. (the "Association") by the Grcuit Court for Wukesha
County, Paul F. Reilly, Judge.' Three issues are presented.
First, may a condomi nium conplex prohibit the rental of
condom nium units through an anendnent to the bylaws, or nust

such a restriction be placed in the condom nium s declaration?

! Apple Valley Gardens Ass'n, Inc. v. MacHutta, 2007 W App
270, 306 Ws. 2d 780, 743 N.W2d 483.
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Second, does the condom nium declaration at issue here create a
right to rent that precludes the enforcement of a bylaws
amendnent prohibiting condom nium rentals? And third, does a
prohibition on the rental of condom nium units render title to
those units unmarketable in violation of Ws. Stat. 8§ 703.10(6)
(2007-08) 2?

12 Spouses G oria and Steven MacHutta (collectively, "the
MacHuttas") each currently own one condom niumunit in the Apple
Val | ey Gardens condom nium conplex. Steven McHutta devel oped
the conplex in the late 1970s. The declaration of condom nium
recorded in July 1979 to establish the condom nium (the
"declaration"), contained no restriction regarding rental of the
units. However, on Decenber 18, 2002, the Association anmended
the condom nium bylaws (the "bylaws anendnent"”) to prohibit
rental of the condom nium units. In 2004, Goria MacHutta | eased
her condom nium unit to a new tenant over the Association's
objection, claimng that the rental prohibition was ineffective
because it had not been added to the condom nium decl aration.
The Association then filed an action in the circuit court
seeking an order for declaratory judgnent that the bylaws
amendnent was enforceable. The circuit court ultimately entered
summary judgnent in favor of the Association, which the court of

appeal s affirned.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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13 W hold that the condom nium bylaws anendnment
prohibiting the rental of condom niumunits is perm ssible under
Ws. Stat. 8§ 703.10(3). We further conclude that the condom ni um
declaration in this case does not conflict with the bylaws
anendnent prohibiting unit rental. Having been duly adopted by
the Association, the bylaws anendnent is therefore enforceable
under Ws. Stat. 8§ 703.10(1). Additionally, in accord with Ws.
Stat. § 703.10(6), the bylaws anmendnent constitutes a nere
restriction on the use of the condom niumunits, and does not in
any way affect the quality of the units' title or marketability.
Under the wundisputed facts of this case, the Association is
entitled to summary judgnent as a matter of |law. Accordingly, we
affirmthe decision of the court of appeals.

| . BACKGROUND

14 In 1979, Steven MacHutta built, devel oped, decl ared,

and incorporated the Apple Valley Gardens condom nium conpl ex.

The condom ni um decl aration provided in pertinent part:

8. PURPOSE—RESTRICTION ON USE. The buildings and
each of the wunits are intended for the purpose of
single famly residential use only and are restricted
to that wuse. Any lease or oral or witten rental

agreenent shall not relieve an owner from his
obligation to pay commbn expenses or any other
obl i gati ons i nposed upon unit owner s by this

Decl ar ati on.

15 In 1988, followi ng a dispute between the MacHuttas and

the Association, the parties entered into a settlement agreenent?

3 As it was not briefed or argued before the Court, we
decline to revisit the question of whether the 1988 settlenent
agreenent between the Association and the MacHuttas permts

3
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that limted Steven MacHutta, his imediate famly nenbers, and
his business to ownership of a maximm of four condom nium
units. The agreenent also granted Steven MacHutta the right to
rent the units he owned. The agreenment did not grant Goria
MacHutta the right to rent any condom nium units, and she did
not own the unit at issue in the present case at the tine the
settl enment agreenment was entered.

16 Steven MacHutta now owns Unit 2-110, and GQoria
MacHutta owns Unit 2-206. doria MacHutta |eases her unit to a
tenant. The use of Steven MacHutta's unit is not at issue in the
present case.

17 In 2002, +the Association nenbership duly anended
Article VI, 96.1(j) of the condom nium bylaws to prohibit rental

of the condom nium s units as foll ows:

] . Omner occupi ed.

i Ef fective January 1, 2003, all units
are required to be owner occupied. No
resi denti al uni t owner shall rent,
|ease or otherwise so denmise any
residential unit or any part therein.
Omers shall not permt the use of said
unit by any party other than owner or
owner's imedi ate famly nenber.

it. An owners' [sic] observance of and
performance under a rental agreenent,
| ease, or other instrunent granting
occupancy in a residential unit in
effect as of Decenber 18, 2002 shal
not be a violation of this subparagraph
ay .- . . . When t he exi sting
tenants . . . vacate their respective

Goria MacHutta to rent her condom nium unit notw thstanding the
byl aws anmendnent .
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units, said units shall becone owner
occupi ed under this subparagraph (j),
irrespective of the effective date of
the rental agreenment, |ease, or other
instrument granting occupancy in a
residential unit.

18 The Association also duly anended the bylaws to
include a provision in Article IX,  99.1 requiring witten
consent fromthe board of directors for the renewal or extension
of any | ease or rental agreenent.

19 In 2004, doria McHutta's then-tenant vacated the
rental unit. Wshing to lease the unit to a new tenant, Goria
MacHutta submtted a |ease application to the Association's
board of directors for its consent. The board refused, however
i nvoki ng the 2002 bylaws anendnent. Undeterred, G oria MacHutta
proceeded to | ease her unit to the new tenant.

1. PROCEDURAL HI STORY

10 The Association filed suit against the McHuttas
seeking a declaratory judgnent that the 2002 bylaws anmendnent
prohibiting unit rent al was  enforceabl e. The  MacHuttas
counterclained, alleging that the Association had tortiously
interfered with the new rental contract and had breached the
1988 settlenent agreenent between the Association and the
MacHuttas which permtted Steven MacHutta to |ease condom nium
units. The MacHuttas noved for judgnent on the pleadings, which
the circuit court denied, and the court of appeals denied the
MacHuttas' petition for |leave to appeal denial of their notion
for judgment on the pleadings. The parties then filed cross

nmotions for sunmmary judgnent. The circuit court entered summary
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judgment in favor of the Association, holding that: (1) Ws.
Stat. § 703.09(1) does not prohibit condom nium bylaws from
containing use restrictions; (2) W' s. St at . 8§ 703. 10(3)
expressly allows condom ni um byl aws to contain use restrictions;
(3) the Association duly amended the bylaws to prohibit the
rental of units; (4) Ws. Stat. 8§ 703.10(1) requires condom nium
unit owners to strictly conply with the bylaws as they are
anmended fromtime to tine; (5) the bylaws anmendnent prohibiting
unit rental does not affect the quality of owners' title to
their units, and thus does not violate Ws. Stat. § 703.10(6);
and (6) the 1988 settlenent granted Steven MacHutta, but not
Goria MacHutta, permssion to rent units, and it in no way
relieved Goria MacHutta of her duty to conply with the byl aws
amendnent prohibiting unit rental.

11 The court of appeals affirmed, concluding that: (1)
Ws. Stat. 8 703.10(3) permts use restrictions to be placed in
the bylaws; (2) the unit rental prohibition in the bylaws does
not render unit title unmarketable in violation of Ws. Stat.
8§ 703.10(6); and (3) the 1988 settlenent agreenent did not
relieve Goria MacHutta of her obligation to abide by the rental

prohi bition. Apple Valley Gardens Ass'n, Inc. v. MacHutta, 2007

W App 270, 306 Ws. 2d 780, 743 N.W2d 483. The MacHuttas then
sought review before this court.
[11. STANDARD OF REVI EW
12 Because the present case was determned on cross
motions for summary judgnent based on undisputed facts, this
court's review is de novo, and we apply the sunmary judgnent

6
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met hodol ogy specified in Ws. Stat. § 802.08. See LaCount .

Gen. Cas. Co. of Ws., 2006 W 14, 120, 288 Ws. 2d 358, 709

N.W2d 418. W thus determine under Ws. Stat. § 802.08(2)
whet her there is any genuine issue as to any material fact, and
if not, which party is entitled to judgnent as a matter of |aw.
The present case also involves interpretation of condom nium
docunents and statutes, all of which present matters of |[|aw

revi ewed de novo. See Jones v. Jenkins, 88 Ws. 2d 712, 722, 277

N.W2d 815 (1979) (holding that the interpretation of witten

instruments is reviewed de novo); Plachta v. Plachta, 118

Ws. 2d 329, 332, 348 N.W2d 193 (C. App. 1984) (holding that
the construction of statutes is reviewed de novo).
V. ANALYSI S
A
13 The first question is whether a condom nium conpl ex
may prohibit the rental of condom nium wunits through an
amendnent to the bylaws, or whether such a restriction nust be
placed in the condom nium s declaration. The McHuttas contend
that the applicable statutes require a restriction on renting
units to be placed in the declaration. Because that did not
occur here, the MacHuttas assert the bylaws anendnent 1is
unenforceable. W disagree. Wsconsin law is clear, and we hold
that use restrictions, including restrictions on the ability of
owners to rent their units, may be enacted through the byl aws.
14 It is true that condom nium declarations do and nust
include information regarding the usage of the units. Wsconsin
Stat. 8§ 703.09(1)(g) requires that a declaration contain a
7
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"[s]tatenent of the purposes for which the building and each of
the units are intended and restricted as to use." The use
restrictions in mnd here are general in nature. Nothing in this
provision or in any other section of the Wsconsin Condom ni um
Owmnership Act (Ws. St at . ch. 703) requires that al |
restrictions on wuse nust be identified in the declaration.
Simlarly, no statute suggests that a prohibition on the renta
of condom nium units nust be placed in the declaration to be
effective. Declarations are not required to be exhaustive as to
perm ssi bl e uses of condom nium units.

15 This is where bylaws cone in. Bylaws govern the
adm nistration of condom niuns. Wsconsin Stat. 8§ 703.10(1)

expl ai ns:

(D BYLAWS TO GOVERN ADM NI STRATI ON. The
adm nistration of every condom nium shall be governed
by bylaws. Every unit owner shall conply strictly with
the bylaws and wth the rules adopted under the
byl aws, as the bylaws or rules are anended from tine
to tinme, and wth the covenants, conditions and
restrictions set forth in the declaration or in the
deed to the unit. Failure to conply with any of the
byl aws, rules, covenants, conditions or restrictions
is grounds for action to recover suns due, for damages
or injunctive relief or both nmaintainable by the
association or, in a proper case, by an aggrieved unit
owner .

This section requires strict conpliance with restrictions that
are added to a condomniums bylaws after the declaration is
recor ded.

116 Wsconsin Stat. 8§ 703.10(3) expressly authorizes the

pl acenent of additional use restrictions in condom nium byl aws:
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PERM SSI BLE ADDI TI ONAL PROVI SI ONS. The byl aws al so may
contain any other provision regarding the nmanagenent
and operation of the condomnium including any
restriction on or requirenment respecting the use and
mai ntenance of the wunits and the conmon el enents.
(Emphasi s added.)

This provision does not contain |limtations on the types of
restrictions that can be inplenented through bylaw anendnments
Therefore, as long as use restrictions do not conflict with the
declaration (an issue taken up in Section |IV.B. below) or wth
state or federal law, they are valid and enforceable.

117 W recogni ze t hat this enpower s condom ni um
associations to take actions that limt the rights of individua
owners. There is an inherent tension between the conpeting
interests of supermmjority owners* and individual owners. A unit
owner mght be frustrated, financially or otherw se, by the |oss
of her ability to rent out her unit. But the statutes are clear
that associations have this power. Condom nium ownership is a
statutory creation that obl i gat es i ndi vi dual owners to
relinquish rights they mght otherwi se enjoy in other types of
real property ownership. Wen purchasing a condom nium unit,
i ndi vidual owners agree to be bound by the declaration and

bylaws as they nmay be anended fromtinme to tinme. See Le Febvre

v. Osterndorf, 87 Ws. 2d 525, 532, 275 N WwW2d 154 (C. App.

1979) ("The bylaws may provide for restraints on the use of

condom niumunits for the benefit of all unit owners.").

4 Wsconsin Stat. § 703.10(5) requires a 67 percent
supernmgjority to anend a condom nium s byl aws.
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18 The MacHuttas' argunent, then, that a restriction on
the rental of condomnium wunits nust be placed in the
decl arati on, sinply does not square wth the applicable
statutes. The fact that |enders and purchasers rely on recorded
declarations is irrelevant. |If lenders and purchasers wsh to
know whet her and under what conditions a condom nium unit nay be
rented out, they may easily inquire of both the declaration and
the bylaws. Even so, the association, if not prohibited by the
decl aration, could choose to withdraw an owner's ability to rent
out his or her wunit at a later date. This is one of the
sacrifices of condom nium ownership under the current statutory
scheme. ®

B.

119 The second question is whether the condom nium

declaration at issue here creates a right to rent, and therefore

precludes the enforcenent of the bylaws anendnment prohibiting

°> The MacHuttas al so assert that their position is supported
by a condomnium drafting treatise, citing the older 2004
edition of the treatise. The updated version of the treatise,

however , st at es: "Use restrictions often appear in the
declaration, but they can just as easily be placed in the
association's bylaws or rules and regulations." Jesse S

| shikawa & Brian W Millins, Drafter's Qide to Wsconsin
Condom ni um Docunents, 8 3.66 (State Bar of Wsconsin CLE Books,
2007). The treatise further advises that "use restrictions
should be flexible, and as a result, are nore appropriately
included in the bylaws or the rules and regulations.” |Id.
Regardl ess, we here make clear that use restrictions, including
prohibitions on renting units, may properly be placed in the
byl aws under W sconsin | aw.

10
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unit rentals. The McHuttas insist,® and the dissent agrees,
that the declaration does conflict with the bylaws anendnent,
rendering it unenforceable.

120 Wsconsin Stat. 8§ 703.30(4) states: "If there is any
conflict between any provisions of a declaration and . . . any
provisions of the bylaws, the provisions of the declaration
shall control." Thus, if the declaration does create a right to
rent, the bylaws anendnent prohibiting rental woul d  Dbe
unenf or ceabl e.

121 Paragraph 8 of the Association's declaration, the

provision in question here, provides as follows:

8. PURPOSE—RESTRICTION ON USE. The buildings and
each of the wunits are intended for the purpose of
single famly residential use only and are restricted
to that wuse. Any lease or oral or witten rental

agreenent shall not relieve an owner from his
obligation to pay commbn expenses or any other
obl i gati ons i nposed upon unit owner s by this

Decl ar ati on.

® The MacHuttas' position is not entirely clear. They
claimed in their reply brief in support of their notion for
judgment on the pleadings that conflict exists between the
declaration and bylaws. The MicHuttas |ater disclainmed any
reliance on any conflict between the declaration and the byl aws
in their reply brief in support of their notion for summary
judgnent: "The Association msunderstands and m sstates the
MacHuttas' argument, stating erroneously that it is based on a
conflict between the bylaws and the Declaration.” However, while
they do not expressly state the word "conflict” in their initia
brief to this Court, the MacHuttas do contend that "any doubt as
to the appropriate interplay of the statutes or the relationship
between the declaration and the bylaws . . . should be resol ved
against a restriction on use being effective.” They al so contend
in their reply brief that the alleged conflict between the
declaration and the bylaws nust be resolved by honoring the
decl arati on.

11
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The issue, then, is whether this provision does in fact
establish an affirmative right to rent one's unit. W believe
that it does not create or inply a right to rent.

22 The first sentence of paragraph 8 states the genera
purpose and restriction as to use, that is, "single famly

residential use." The second sentence then recites that owners
who | ease their units are still financially responsible to the
Associ ati on.

123 This second sentence obviously contenplates that units
m ght be rented out. Steven MacHutta certainly did not intend to
foreclose the option of leasing one's unit in the condon nium
declaration. No one disputes this. Indeed, we agree with the
dissent that "the declaration itself does not inpair a unit
owner's right to lease or rent a condomnium unit." Dissent,
157.

24 But the dissent overplays its hand. The dissent argues
that the declaration's recognition of the possibility of wunit
rentals and its clear openness to |easing sonehow creates an
affirmative right to rent. See Dissent, 957. This sinply does
not follow When read in context, this provision neither grants
aright to rent one's unit nor prohibits it. The gravanmen of the
sentence has nothing to do with a right to rent. Rather, its
purpose is to enphasize the unyielding nature of the owners'
financial obligations whether a unit owner rents or occupies his
or her unit. The dissent makes the m stake of believing that a
declaration's neutral contenplation of wunit rentals sonehow
constitutes a positive right to |lease one's unit. No provision

12
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of the declaration expressly permts renting units. On the
contrary, par agr aph 21 of t he decl aration specifically
authorizes the Association to "make reasonable rules and
regul ati ons governing the use of the units,” which is precisely
what the Association did when it anmended the bylaws to prohibit
rental after the current tenants vacated their units.

25 The declaration contains no explicit, inplicit, or
inherent right to rent one's unit. Accordingly, we hold that the
restriction on renting effectuated by the 2002 byl aws anmendnent
does not <conflict wth the declaration and is enforceable
agai nst the MacHutt as.

C.

26 The third issue is whether the prohibition on renting
one's condom nium wunit violates Ws. Stat. 8§ 703.10(6) by
rendering title to the subject units unmarketable. The MacHutt as
contend that the rental prohibition use restriction created by
t he Association's bylaws anmendnent reduces the pool of potenti al
purchasers of Goria MacHutta's currently rented unit, thereby
rendering it wunmarketable in violation of the statute. W
di sagr ee.

27 Wsconsin Stat. 8 703.10(6) provides:

TI TLE TO CONDOM NI UM UNI TS UNAFFECTED BY BYLAWS. Title
to a condom nium unit is not rendered unmarketable or
otherwise affected by any provision of the bylaws or
by reason of any failure of the bylaws to conply with
the provisions of this chapter.

W sconsin courts have held that "[a] marketable title is 'one

that can be held in peace and quiet; not subject to litigation

13
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to determne its validity; not open to judicial doubt.'" Turner
v. Taylor, 2003 W App 256, Y11, 268 Ws. 2d 628, 673 N.W2d 716
(quoting Baldwin v. Anderson, 40 Ws. 2d 33, 43, 161 N W2d 553
(1968)).

128 1t is plain that the rental prohi bition byl aws
anmendnent does not render doria MicHutta's title to her
condom nium unit unmarketabl e because it in no way affects her

ability to convey her interest in the unit. See Le Febvre, 87

Ws. 2d at 531-32 (holding that rental restrictions affect the
use of the unit, not the owner's ability to alienate his or her
property). Gdoria MacHutta retains precisely the sane quality of
title she possessed prior to the adoption of the bylaws
amendnent, and nothing about that anmendnent subjects her title

to "litigation to determne its validity." See Turner, 268

Ws. 2d 628, 11. The byl aws amendnent restricted the use of the
unit. It did not affect the quality of the unit's title or its
alienability.

129 The MucHuttas cite Bankers Trust Co. of Cal. .

Bregant, 2003 W App 86, 261 Ws. 2d 855, 661 N W2d 498, for
the proposition that condom nium use restrictions prohibiting
unit rental adversely inpact marketability. The MacHuttas'

reliance on Bankers Trust is msplaced. In that case, the

condom ni um owners associ ation invoked Ws. Stat. § 703.10(6) as
part of its effort to prevent a sale of a condomniumunit to a
purchaser who expressed his intent to ignore the owner occupancy
restriction in the bylaws. 1d., 917. The court of appeals
permtted the sale to proceed, stating:

14
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[El]ven the potential of [the purchaser's] failure to
occupy his purchased unit has no recognized | egal
relationship to the . . . transfer of
title. . . . Ws. Stat. 8§ 703.10(6) [] protects the
title to a condomnium unit in that its title cannot
be rendered unmarketable or otherw se affected by any
provi sion of the byl aws.

Id., 916. This holding is in direct contradiction to the

interpretation of the statute advanced by the MacHuttas. Rather

the court in Bankers Trust reaffirnmed that the proscription

contained within Ws. Stat. 8§ 703.10(6) is a protection of the

title and is not a vehicle for a finding of inpairnent. Id.
1918-19.

30 Both the statute and case |law are clear: bylaws which
conport with the declaration and state and federal |aw nay not
properly be construed as inpairing the title or rendering it
unmar ket abl e.

V. CONCLUSI ON

131 W hold that the condom nium bylaws anendnent
prohibiting the rental of condom nium units is perm ssible under
Ws. Stat. 8§ 703.10(3). We further conclude that the condom ni um
declaration in this case does not conflict with the bylaws
anmendnent prohibiting unit rental. Having been duly adopted by
the Association, the bylaws anmendnent is therefore enforceable
under Ws. Stat. § 703.10(1). Additionally, in accord with Ws.
Stat. 8§ 703.10(6), the bylaws amendnent constitutes a nere
restriction on the use of the condom nium units, and does not in
any way affect the quality of the units' title or marketability.

Under the wundisputed facts of this case, the Association is

15
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entitled to summary judgnent as a matter of |aw. Accordingly, we
affirmthe decision of the court of appeals.
By the Court.—Fhe decision of the court of appeals is

af firned.

16
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132 DAVID T. PROSSER, J. (di ssenting). The mgjority
opinion states the principal issue as follows: "[May a
condom nium conplex prohibit the rental of condom nium units
t hrough an anendnment to the bylaws, or nmust such a restriction
be placed in the condom nium s declaration?" Mjority op., 91.

133 In ny view, the mjority asks the wong question
because the question it asks is not susceptible to a yes or no
answer . Whet her a condom ni um conplex nmay prohibit the renta
of condom nium units through an anendnent to its bylaws is
dependent not only upon the condonm nium declaration and the
condomi ni um instruments® but also upon the facts of the case
These qualifications nay be explained as foll ows.

34 First, Ws. Stat. § 703.10(3) (2007-08)° permts a
condom niums bylaws to contain "any restriction or requirenment
respecting the use . . . of the wunits.” However, Ws. Stat.
§ 703.30(4) also makes clear that "any conflict" between the
declaration and a provision in the bylaws, or "any conflict"
between the condom nium instruments and a provision in the
byl aws, nust be resolved in favor of the declaration or the
condom nium instrunents. (Enphasis added.) There is a conflict

in this case. Thus, this case does not turn on genera

L »* Condomi nium instruments' nean the declaration, plats and
plans of a condom nium together with any attached exhibits or
schedules.” Ws. Stat. 8§ 703.02(5) (2007-08).

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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principles of condom nium | aw. It turns on the terns of the
condom ni um decl arati on

135 Second, otherwise valid bylaws also nust vyield to
conflicting statutory provisions. This principle is illustrated

in Bankers Trust Co. of California v. Bregant, 2003 W App 86

261 Ws. 2d 855, 661 N W2d 498. In Bankers Trust, the

Wyodl ands Condom ni um Honmeowner's Association tried to enforce
t he condom ni um s new owner-occupancy byl aw by bl ocking the sale
of a foreclosed residential condominiumunit to a buyer who did
not intend to reside in the unit. Id., 191-4, 11, 13. The
Association lost. 1d., 191, 20. The court of appeals concluded
that using a condom nium bylaw to block a sheriff's sale would
tend to make the title to the property unnmarketable, contrary to
statute. 1d., 1118-20 (citing Ws. Stat. 8§ 703.10(6)).

36 Third, sone condom nium use restrictions are so
fundanmental that experts in the field prefer to see them placed
in the declaration. Jesse S. Ishikawa & Brian W Millins,

Drafter's @ide to Wsconsin Condom nium Docunents § 3.66 (2d

ed. 2007) (hereinafter Ishikawa & Mullins (2007)).

137 1n a 2004 publication, these two authors wote that:

W do not consider the association bylaws to be the
appropriate place for putting the use restrictions.
Bylaws should set out the rules for ~corporate
governance rather than rules for the Ileasing of
individual wunits or the nmaxinmum weight of pets.
Moreover, for the reasons discussed . . . infra, use
restrictions have been invalidated in part because of
their placenment within the byl aws.
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Jesse S. |shikawa & Brian W Millins, Drafter's @iide to

Wsconsin Condom nium Docunents 8§ 3.65 (2004) (hereinafter

| shi kawa & Mullins (2004)).

38 In their 2007 book, +the authors appear to have
nodified their views, with the comment that "Use restrictions
often appear in the declaration, but they can just as easily be
placed in the association's bylaws or rules and regulations.”
| shi kawa & Mullins (2007), supra, at § 3.66. However, they add
that "sone restrictions . . . are so fundanental to the function
of the condom nium that they are appropriately included in the

declaration.” 1d.

39 In their discussion of "Restrictions on Leases of
Units" in the chapter on "The Declaration,” Ishikawa & Millins

wite the foll ow ng:

[ Rlestrictions against the rental of units tend to be
popular with unit buyers. Decl arants tend to resist
such restrictions, fearing that if the real estate
mar ket goes into a slunp before the condom nium units
are all sold, they could be stuck holding a non-
i ncome- producing real estate asset for a long tine.
Finally, even those unit owners who don't want to see
units rented recognize that there are situations in
which rentals should be allowed—For exanple, when a
uni t owner is a professor taking a one-year
sabbat i cal

[ Al nunber of provisions should be inserted into the
condom nium docunents for the protection of the
association's and other unit owners' interests. It is
probably best to put these provisions into the
declaration, which is a recorded docunent that would
have priority over any |ease and would provide record
notice to any potential tenant.
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The declarant, of course, nmay want to exenpt its
own units fromthese requirenents.

Id. at 8§ 3.69 (enphasis added).

40 Although a good argunent can be made that condom ni um
| aw has evolved from what it was 30 years ago, this evolution
does not alter the intent of a declaration that was drafted 30
years ago. That is the effect of the majority opinion. Because
| believe the majority is insufficiently attentive to the facts

and the law that govern this case, | respectfully dissent.

| . BACKGROUND

41 doria and Steven MacHutta were the devel opers of the
Apple Valley Gardens condon nium Steven MacHutta was the
declarant and the person who incorporated the Apple Valley
Gar dens Association in July 1979.

42 Wsconsin repealed and recreated Chapter 703 of the
W sconsin St at ut es, gover ni ng condom nium ownership and
regulation, in 1978. See Chapter 407, Laws of 1977. The
applicable statutory law at the tine Steven MacHutta filed the
declaration in 1979 is virtually identical to the statutory |aw
today. The applicable statutes have not been anmended since 1978
in any way that reduces the declarant's rights in this case.

143 Chapter 703 defines "declarant™ and "declaration."
"' Declarant' neans any owner who subjects his or her property to
a condom ni um decl aration established under this chapter.” Ws.
Stat. 8§ 703.02(7). "'Declaration' means the instrunent by which

a property becones subject to this chapter, and that declaration
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as anmended from tine to tinme." Ws. Stat. 8 703.02(8). Anong

ot her key provisions in Chapter 703 are the foll ow ng:

703. 04 Status of the units. A unit, together wth
its undivided interest in the conmmpn el enents, for al
pur poses constitutes real property.

703. 09 Decl ar ati on. (1) A condom nium decl aration
shal | contain:

(g) Statenent of the purposes for which the
building and each of the wunits are intended and
restricted as to use.

(j) Any further details in connection with the
property which the person executing the declaration
deens desirable to set forth consistent with this

chapt er

703. 10 Byl aws. (1) BYLAWS TO GOVERN ADM NI STRATION.  The
adm nistration of every condom nium shall be governed
by byl aws. Every wunit owner shall conply strictly

with the bylaws and wth the rules adopted under the
byl aws, as the bylaws or rules are anended from tine
to tinme, and wth the covenants, conditions and
restrictions set forth in the declaration or in the
deed to the unit. Failure to conply with any of the
byl aws, rules, covenants, conditions or restrictions
is grounds for action to recover sunms due, for damages
or injunctive relief or both nmaintainable by the
association or, in a proper case, by an aggrieved unit
owner .

(3) PERM SSIBLE ADDI TI ONAL PROVI SI ONS. The byl aws al so
may contain any other provision regarding the
managenent and operation of the condom nium including
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any restriction on or requirenment respecting the use
and mai nt enance of the units and the common el enents.

(5)  AVENDMENT. The bylaws nay be anended by the
affirmative vote of unit owners having 67% or nore of
t he votes.

703. 24 Renedies for violations by wunit owner or
tenant of a unit owner.

(3) LIABILITY FOR VI OLATI ON BY TENANT.

703. 30 Rul es of Constructi on.

(4) CoONFLICTS IN PROVI SI ONS. If there is any
conflict between any provisions of a declaration and
provi sions of a condom nium plat or any provisions of
the bylaws, the provisions of the declaration shall
control . If there is any conflict between any
provisions of any condom nium instrunents and any
provisions of any bylaws, the provisions of the
condom nium instrunents shall control. If there is
any conflict between any provisions of any condon nium
instruments or any provisions of any bylaws and any
provisions of this chapter, the provisions of this
chapter shall control.

703. 31 Personal application. (1) Al wunit owners,
tenants of the owners, enployees of owners and tenants
or any other persons that in any manner use property
or any part thereof subject to this chapter shall be
subject to this chapter and to the declaration and
byl aws of the associ ation adopted under this chapter.

(Enmphasi s added.)



No. 2007AP191.dtp

1. Analysis

44 These condom nium statutes nust be applied to the
facts of the case. Steven MacHutta was the declarant who
subjected his property to the declaration and to the provisions
of Chapter 703. He conmplied with Ws. Stat. 8 703.09(1)(g) by
drafting a declaration that contained a statenent of the
intended purposes of the buildings and the wunits, and it
contained restrictions as to use of these properties. The
statenment is contained in paragraph 8 of the declaration and

reads as foll ows:

8. PURPCSE — RESTRI CTI ON ON USE. The buil di ngs
and each of the units are intended for the purpose of
single famly residential use only and are restricted

to that wuse. Any lease or oral or witten rental
agr eenment shal | not relieve an owner from his
obligation to pay combn expenses or any other
obl i gati ons i nposed upon unit owner s by this

Decl ar ati on.

45 This paragraph states the overriding purpose of the
buildings and the units: "single famly residential use only."
Conflicting uses are restricted. See Ws. Stat. 8§ 703.30(4).

The rental of condomniumunits is normally consistent with this

stated purpose of the declaration. The |ease and rental of
units for "single famly residential use" are clearly
contenplated by virtue of the next sentence: "Any |ease
or . . . rental agreenent shall not relieve an owner from his

obligation to pay combn expenses or any other obligations
i mposed wupon wunit owners by this Declaration.” (Enmphasi s

added.)
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46 The |language in paragraph 8 of the Apple Valley
declaration contrasts with the |anguage in the original bylaws
drafted by the declarant of the M nooka Park Homes condom ni uns

in Le Febvre v. GOsterndorf, 87 Ws. 2d 525, 525, 275 N W2d 154

(C. App. 1979), a decision issued approximtely six nonths
before Steven MacHutta's declaration was fil ed. The ori gi nal

byl aws in that case read as foll ows:

I n or der to preserve hi gh st andar ds of
mai nt enance and care and the other benefits froma |ow
turnover of occupants, no unit may be rented w thout
the prior witten consent of the Board of Directors.
The Board of Directors shall have the obligation to
answer any written request by a unit owner acconpani ed
by such information concerning the proposed tenant and
the terms of the proposed lease as the Board of
Directors uniformy requires, wthin 10 days after
such request and failure to do so wthin the
stipulated tine shall <constitute a consent by the
Board of Directors to the proposed | easing.

Id. at 528 (enphasis added).

47 In Le Febvre, every person acquiring or using a

condom nium unit at M nooka Park Homes was put on notice from

the beginning that "no unit may be rented wthout the prior

witten consent of the Board of Directors.” |1d. at 528, 534-35.

148 That is not the case here. More than 20 years after
Apple Valley was established, the Association nmenbershi p anended
the bylaws to require that all wunits be owner-occupied. The
2002 anendnent added: "No residential unit owner shall rent,
| ease or otherwise so devise any residential unit or any part
therein.” This amendnent significantly altered a unit owner's

rights to the use of his or her property. | nasmuch as nost
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owners of nmultiple units cannot afford to occupy nore than one
unit in the sane condom nium conplex, they are effectively
forced to sell sone of their property.

149 The nmjority opinion recognizes the need to address
the issue of <conflict between the revised bylaws and the
decl arati on. See Mpjority op. 1920-26. It resolves the issue
by determining that there is no conflict. 1d., 126. To support
this proposition, the majority observes that "No provision of
the declaration expressly permts renting units.” Id., 9125.
Thi s observation m sses a | arger point.

150 Wsconsin Stat. 8 703.04 provides that a condom nium

unit "for all purposes constitutes real property.” (Enphasi s

added.) This section is cited in Le Febvre, 87 Ws. 2d at 533
n.7, where the court notes that, "The established [aw of real
property is . . . applicable to condominium units,” id. at 533.
If the established law of real property is applicable to
condom nium units, then there is no need for the declaration to
set out express permssion for a wunit owner to rent his
property. The right to rent is inherent in the "exclusive
owner shi p" of a unit. See Ws. Stat. § 703.05.

51 The wunderstanding that a unit owner has a right to
rent is confirnmed, as it is today, by the statutes in place in
1979. Wsconsin Stat. 88 703.24 and 703.31 refer explicitly to
the tenants of unit owners.

152 This, adm ttedly, does not settle the issue.

Condominium law is different from basic property law in that
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condom ni um property owners have shared responsibilities and are

often subject to restrictions that traditional property owners

are not. Nonet hel ess, restrictions on the use of property "are

not favored in the |aw, McKi nnon v. Benedict, 38 Ws. 2d 607,

619, 157 N.W2d 665 (1968) (quoting Mieller v. Schier, 189

Ws. 70, 82, 205 N.W 912 (1926)) (internal quotations omtted),
and where doubt exists about a restriction, that doubt should be
resolved "in favor of the free use of property,” id. (citing

Stein v. Endres Hone Builders, Inc., 228 Ws. 620, 629, 280 N W

316 (1938)).

153 Certainly, there is doubt here. Section 8 of the
declaration confirns the inherent right to lease or rent for
single famly residential use when it refers to "[a]ny |ease or
oral or witten rental agreenent.” There would be no need to
specify a wunit owner's continuing obligation to pay common
expenses if the owner could not lease or rent the unit to a
tenant under the declaration.

154 Section 8 of the declaration conplies with Ws. Stat.
§ 703.09(1)(g) by stating a purpose and stating a restriction
(nanely, the restriction on unit use for a purpose other than
"single famly residential use"). Thus, it cannot be said that
the declarant here did not know how to place a fundanental
restriction in the declaration. Clearly, the declarant did not
desire or intend to place a restriction on leasing or renting in

t he decl arati on.

10
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155 The evidence for this is the fact that, after the
declaration was filed, the declarant rented condom nium units.
The Association acknowl edges that, in 1988, alnbst a decade
after the declaration was filed, Goria and Steven MacHutta
owned 15 units that they rented to tenants.

56 To sum up, the declaration itself does not inpair a
unit owner's property right to | ease or rent a condom nium unit.
By its |anguage, the declaration recognizes that right. The
statutes also recognize that right. The declarant's unbroken
practice since the filing of the declaration was to rent sone of
t he condom nium units. In short, the anended bylaws appear to
conflict with the declaration as it was intended and
consistently interpreted.

57 The Association argues that the rule of construction
set forth in Ws. Stat. 8§ 703.30(5) requires condom nium
docunents to be construed together in an attenpt to "avoid | egal
technicalities that create conflict." It is not possible,
however, to harnonize provisions that permt and prohibit owners
to rent their condomniumunits. The fact that the 2002 anended
bylaws allowed wunit owners to continue renting to existing
tenants underscores the Jlawfulness of renting under the
decl arati on.

58 Gven a wunit owner's right to rent under the
declaration, it is very significant that the declarant took

pains to provide hinself with a veto power over anendnents to

11
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the declaration.? Section 24 of +the declaration reads as
fol | ows:
24. Amrendnent. Prior to the first neeting of
the Association, this Declaration may be anended by
t he Decl arant. Thereafter, his [sic] Declaration my

be anended by an affirmative vote of not less than
two-thirds of all votes entitled to be cast by unit
owners at a neeting called for that purpose; provided,
however, that so long as the Declarant is the owner of
any unit, which has not initially been sold, no
anendnent shall be effective without the consent of
t he Decl arant.

(Enmphasi s added.)

159 By this provision, Steven McHutta did his best to
protect his and doria' s right to rent. Thi s bargai ned-for
provision ostensibly firmed up the MacHuttas' right to rent for
as long as they owned any unsold unit within the Associ ation.

60 Arguably, the veto provision prevents any anendnent to
the declaration over the opposition of the declarant, so long as
the declarant is the owner of any wunsold unit wthin the
Associ ati on. Wet her a bona fide anendnent to the declaration
woul d prevail over such a restriction is an interesting question

that would have come to the fore if the Association had tried to

anend the decl arati on. In any event, it is difficult to see how

a declarant who tried explicitly to assure his veto power over a
di sfavored amendnent to the declaration nonetheless intended to

permt an anmendnment to the bylaws that would undo the economc

3 See Ws. Stat. § 703.09(1)(j) (allowing the declaration to
include "[a]ny further details in connection with the property
which the [declarant] deens desirable . . . except t hose
provi sions which are required to be included in the bylaws").

12
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interest in renting that he was trying to protect by his veto
power .

61 This brings us to Ws. Stat. § 703.30(4), which is
central to this litigation. It reads: "If there is any conflict
bet ween any provisions of a declaration and . . . any provisions
of the bylaws, the provisions of the declaration shall control."
Ws. Stat. 8§ 703.30(4) (enphasis added). To contend that there
is no conflict between any provision in the declaration and any
provision in the anended bylaws sinply ignores reality. Yet, to
concede "any conflict" decides the case for the MacHuttas.

162 When a unit owner's right to rent is abrogated by an
anmendnent to the condom nium byl aws, the owner's investnent and

the owner's ability to relocate tenporarily for enploynent or

famly can be seriously affected. The abrogation can also
adversely affect the rights of third parties, such as
nor t gagees. Chapter 703 permts these rights and interests to
be adversely affected but only in accordance wth the

decl aration and the statutes. Because that did not happen here,

| nmust respectfully dissent.

13
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