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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s  af f i r mi ng t he ent r y of  

summar y j udgment  i n f avor  of  Appl e Val l ey Gar dens Associ at i on,  

I nc.  ( t he " Associ at i on" )  by t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Paul  F.  Rei l l y ,  Judge. 1 Thr ee i ssues ar e pr esent ed.  

Fi r st ,  may a condomi ni um compl ex pr ohi bi t  t he r ent al  of  

condomi ni um uni t s t hr ough an amendment  t o t he byl aws,  or  must  

such a r est r i ct i on be pl aced i n t he condomi ni um' s decl ar at i on? 

                                                 
1 Appl e Val l ey Gar dens Ass' n,  I nc.  v.  MacHut t a,  2007 WI  App 

270,  306 Wi s.  2d 780,  743 N. W. 2d 483.  
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Second,  does t he condomi ni um decl ar at i on at  i ssue her e cr eat e a 

r i ght  t o r ent  t hat  pr ecl udes t he enf or cement  of  a byl aws 

amendment  pr ohi bi t i ng condomi ni um r ent al s? And t hi r d,  does a 

pr ohi bi t i on on t he r ent al  of  condomi ni um uni t s r ender  t i t l e t o 

t hose uni t s unmar ket abl e i n v i ol at i on of  Wi s.  St at .  § 703. 10( 6)  

( 2007- 08) 2?  

¶2 Spouses Gl or i a and St even MacHut t a ( col l ect i vel y,  " t he 

MacHut t as" )  each cur r ent l y own one condomi ni um uni t  i n t he Appl e 

Val l ey Gar dens condomi ni um compl ex.  St even MacHut t a devel oped 

t he compl ex i n t he l at e 1970s.  The decl ar at i on of  condomi ni um,  

r ecor ded i n Jul y 1979 t o est abl i sh t he condomi ni um ( t he 

" decl ar at i on" ) ,  cont ai ned no r est r i ct i on r egar di ng r ent al  of  t he 

uni t s.  However ,  on December  18,  2002,  t he Associ at i on amended 

t he condomi ni um byl aws ( t he " byl aws amendment " )  t o pr ohi bi t  

r ent al  of  t he condomi ni um uni t s.  I n 2004,  Gl or i a MacHut t a l eased 

her  condomi ni um uni t  t o a new t enant  over  t he Associ at i on' s 

obj ect i on,  c l ai mi ng t hat  t he r ent al  pr ohi bi t i on was i nef f ect i ve 

because i t  had not  been added t o t he condomi ni um decl ar at i on.  

The Associ at i on t hen f i l ed an act i on i n t he c i r cui t  cour t  

seeki ng an or der  f or  decl ar at or y j udgment  t hat  t he byl aws 

amendment  was enf or ceabl e.  The ci r cui t  cour t  ul t i mat el y ent er ed 

summar y j udgment  i n f avor  of  t he Associ at i on,  whi ch t he cour t  of  

appeal s af f i r med.   

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶3 We hol d t hat  t he condomi ni um byl aws amendment  

pr ohi bi t i ng t he r ent al  of  condomi ni um uni t s i s per mi ssi bl e under  

Wi s.  St at .  § 703. 10( 3) .  We f ur t her  concl ude t hat  t he condomi ni um 

decl ar at i on i n t hi s case does not  conf l i c t  wi t h t he byl aws 

amendment  pr ohi bi t i ng uni t  r ent al .  Havi ng been dul y adopt ed by 

t he Associ at i on,  t he byl aws amendment  i s t her ef or e enf or ceabl e 

under  Wi s.  St at .  § 703. 10( 1) .  Addi t i onal l y,  i n accor d wi t h Wi s.  

St at .  § 703. 10( 6) ,  t he byl aws amendment  const i t ut es a mer e 

r est r i ct i on on t he use of  t he condomi ni um uni t s,  and does not  i n 

any way af f ect  t he qual i t y of  t he uni t s '  t i t l e or  mar ket abi l i t y .  

Under  t he undi sput ed f act s of  t hi s case,  t he Associ at i on i s 

ent i t l ed t o summar y j udgment  as a mat t er  of  l aw.  Accor di ngl y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .  BACKGROUND 

¶4 I n 1979,  St even MacHut t a bui l t ,  devel oped,  decl ar ed,  

and i ncor por at ed t he Appl e Val l ey Gar dens condomi ni um compl ex.  

The condomi ni um decl ar at i on pr ovi ded i n per t i nent  par t :  

8.  PURPOSE——RESTRI CTI ON ON USE.  The bui l di ngs and 
each of  t he uni t s ar e i nt ended f or  t he pur pose of  
s i ngl e f ami l y r esi dent i al  use onl y and ar e r est r i ct ed 
t o t hat  use.  Any l ease or  or al  or  wr i t t en r ent al  
agr eement  shal l  not  r el i eve an owner  f r om hi s 
obl i gat i on t o pay common expenses or  any ot her  
obl i gat i ons i mposed upon uni t  owner s by t hi s 
Decl ar at i on.   

¶5 I n 1988,  f ol l owi ng a di sput e bet ween t he MacHut t as and 

t he Associ at i on,  t he par t i es ent er ed i nt o a set t l ement  agr eement 3 

                                                 
3 As i t  was not  br i ef ed or  ar gued bef or e t he Cour t ,  we 

decl i ne t o r evi s i t  t he quest i on of  whet her  t he 1988 set t l ement  
agr eement  bet ween t he Associ at i on and t he MacHut t as per mi t s 
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t hat  l i mi t ed St even MacHut t a,  hi s i mmedi at e f ami l y member s,  and 

hi s busi ness t o owner shi p of  a maxi mum of  f our  condomi ni um 

uni t s.  The agr eement  al so gr ant ed St even MacHut t a t he r i ght  t o 

r ent  t he uni t s he owned.  The agr eement  di d not  gr ant  Gl or i a 

MacHut t a t he r i ght  t o r ent  any condomi ni um uni t s,  and she di d 

not  own t he uni t  at  i ssue i n t he pr esent  case at  t he t i me t he 

set t l ement  agr eement  was ent er ed.   

¶6 St even MacHut t a now owns Uni t  2- 110,  and Gl or i a 

MacHut t a owns Uni t  2- 206.  Gl or i a MacHut t a l eases her  uni t  t o a 

t enant .  The use of  St even MacHut t a' s uni t  i s  not  at  i ssue i n t he 

pr esent  case.    

¶7 I n 2002,  t he Associ at i on member shi p dul y amended 

Ar t i c l e VI ,  ¶6. 1( j )  of  t he condomi ni um byl aws t o pr ohi bi t  r ent al  

of  t he condomi ni um' s uni t s as f ol l ows:  

 j .  Owner  occupi ed.  

i .  Ef f ect i ve Januar y 1,  2003,  al l  uni t s 
ar e r equi r ed t o be owner  occupi ed.  No 
r esi dent i al  uni t  owner  shal l  r ent ,  
l ease or  ot her wi se so demi se any 
r esi dent i al  uni t  or  any par t  t her ei n.  
Owner s shal l  not  per mi t  t he use of  sai d 
uni t  by any par t y ot her  t han owner  or  
owner ' s i mmedi at e f ami l y member .   

i i .  An owner s '  [ s i c]  obser vance of  and 
per f or mance under  a r ent al  agr eement ,  
l ease,  or  ot her  i nst r ument  gr ant i ng 
occupancy i n a r esi dent i al  uni t  i n 
ef f ect  as of  December  18,  2002 shal l  
not  be a v i ol at i on of  t hi s subpar agr aph 
( j )  .  .  .  .  When t he exi st i ng 
t enant s .  .  .  vacat e t hei r  r espect i ve 

                                                                                                                                                             
Gl or i a MacHut t a t o r ent  her  condomi ni um uni t  not wi t hst andi ng t he 
byl aws amendment .    
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uni t s,  sai d uni t s shal l  become owner  
occupi ed under  t hi s subpar agr aph ( j ) ,  
i r r espect i ve of  t he ef f ect i ve dat e of  
t he r ent al  agr eement ,  l ease,  or  ot her  
i nst r ument  gr ant i ng occupancy i n a 
r esi dent i al  uni t .   

¶8 The Associ at i on al so dul y amended t he byl aws t o 

i ncl ude a pr ovi s i on i n Ar t i c l e I X,  ¶9. 1 r equi r i ng wr i t t en 

consent  f r om t he boar d of  di r ect or s f or  t he r enewal  or  ext ensi on 

of  any l ease or  r ent al  agr eement .  

¶9 I n 2004,  Gl or i a MacHut t a' s t hen- t enant  vacat ed t he 

r ent al  uni t .  Wi shi ng t o l ease t he uni t  t o a new t enant ,  Gl or i a 

MacHut t a submi t t ed a l ease appl i cat i on t o t he Associ at i on' s 

boar d of  di r ect or s f or  i t s  consent .  The boar d r ef used,  however ,  

i nvoki ng t he 2002 byl aws amendment .  Undet er r ed,  Gl or i a MacHut t a 

pr oceeded t o l ease her  uni t  t o t he new t enant .  

I I .  PROCEDURAL HI STORY 

¶10 The Associ at i on f i l ed sui t  agai nst  t he MacHut t as 

seeki ng a decl ar at or y j udgment  t hat  t he 2002 byl aws amendment  

pr ohi bi t i ng uni t  r ent al  was enf or ceabl e.  The MacHut t as 

count er cl ai med,  al l egi ng t hat  t he Associ at i on had t or t i ousl y 

i nt er f er ed wi t h t he new r ent al  cont r act  and had br eached t he 

1988 set t l ement  agr eement  bet ween t he Associ at i on and t he 

MacHut t as whi ch per mi t t ed St even MacHut t a t o l ease condomi ni um 

uni t s.  The MacHut t as moved f or  j udgment  on t he pl eadi ngs,  whi ch 

t he ci r cui t  cour t  deni ed,  and t he cour t  of  appeal s deni ed t he 

MacHut t as'  pet i t i on f or  l eave t o appeal  deni al  of  t hei r  mot i on 

f or  j udgment  on t he pl eadi ngs.  The par t i es t hen f i l ed cr oss 

mot i ons f or  summar y j udgment .  The ci r cui t  cour t  ent er ed summar y 
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j udgment  i n f avor  of  t he Associ at i on,  hol di ng t hat :  ( 1)  Wi s.  

St at .  § 703. 09( 1)  does not  pr ohi bi t  condomi ni um byl aws f r om 

cont ai ni ng use r est r i ct i ons;  ( 2)  Wi s.  St at .  § 703. 10( 3)  

expr essl y al l ows condomi ni um byl aws t o cont ai n use r est r i ct i ons;  

( 3)  t he Associ at i on dul y amended t he byl aws t o pr ohi bi t  t he 

r ent al  of  uni t s;  ( 4)  Wi s.  St at .  § 703. 10( 1)  r equi r es condomi ni um 

uni t  owner s t o st r i ct l y compl y wi t h t he byl aws as t hey ar e 

amended f r om t i me t o t i me;  ( 5)  t he byl aws amendment  pr ohi bi t i ng 

uni t  r ent al  does not  af f ect  t he qual i t y of  owner s '  t i t l e t o 

t hei r  uni t s,  and t hus does not  v i ol at e Wi s.  St at .  § 703. 10( 6) ;  

and ( 6)  t he 1988 set t l ement  gr ant ed St even MacHut t a,  but  not  

Gl or i a MacHut t a,  per mi ssi on t o r ent  uni t s,  and i t  i n no way 

r el i eved Gl or i a MacHut t a of  her  dut y t o compl y wi t h t he byl aws 

amendment  pr ohi bi t i ng uni t  r ent al .  

¶11 The cour t  of  appeal s af f i r med,  concl udi ng t hat :  ( 1)  

Wi s.  St at .  § 703. 10( 3)  per mi t s use r est r i ct i ons t o be pl aced i n 

t he byl aws;  ( 2)  t he uni t  r ent al  pr ohi bi t i on i n t he byl aws does 

not  r ender  uni t  t i t l e unmar ket abl e i n v i ol at i on of  Wi s.  St at .  

§ 703. 10( 6) ;  and ( 3)  t he 1988 set t l ement  agr eement  di d not  

r el i eve Gl or i a MacHut t a of  her  obl i gat i on t o abi de by t he r ent al  

pr ohi bi t i on.  Appl e Val l ey Gar dens Ass' n,  I nc.  v.  MacHut t a,  2007 

WI  App 270,  306 Wi s.  2d 780,  743 N. W. 2d 483.  The MacHut t as t hen 

sought  r evi ew bef or e t hi s cour t .  

I I I .  STANDARD OF REVI EW 

¶12 Because t he pr esent  case was det er mi ned on cr oss 

mot i ons f or  summar y j udgment  based on undi sput ed f act s,  t hi s  

cour t ' s  r evi ew i s de novo,  and we appl y t he summar y j udgment  
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met hodol ogy speci f i ed i n Wi s.  St at .  § 802. 08.  See LaCount  v.  

Gen.  Cas.  Co.  of  Wi s. ,  2006 WI  14,  ¶20,  288 Wi s.  2d 358,  709 

N. W. 2d 418.  We t hus det er mi ne under  Wi s.  St at .  § 802. 08( 2)  

whet her  t her e i s any genui ne i ssue as t o any mat er i al  f act ,  and 

i f  not ,  whi ch par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw.  

The pr esent  case al so i nvol ves i nt er pr et at i on of  condomi ni um 

document s and st at ut es,  al l  of  whi ch pr esent  mat t er s of  l aw 

r evi ewed de novo.  See Jones v.  Jenki ns,  88 Wi s.  2d 712,  722,  277 

N. W. 2d 815 ( 1979)  ( hol di ng t hat  t he i nt er pr et at i on of  wr i t t en 

i nst r ument s i s r evi ewed de novo) ;  Pl acht a v.  Pl acht a,  118 

Wi s.  2d 329,  332,  348 N. W. 2d 193 ( Ct .  App.  1984)  ( hol di ng t hat  

t he const r uct i on of  st at ut es i s r evi ewed de novo) .  

I V.  ANALYSI S 

A.  

¶13 The f i r st  quest i on i s whet her  a condomi ni um compl ex 

may pr ohi bi t  t he r ent al  of  condomi ni um uni t s t hr ough an 

amendment  t o t he byl aws,  or  whet her  such a r est r i ct i on must  be 

pl aced i n t he condomi ni um' s decl ar at i on.  The MacHut t as cont end 

t hat  t he appl i cabl e st at ut es r equi r e a r est r i ct i on on r ent i ng 

uni t s t o be pl aced i n t he decl ar at i on.  Because t hat  di d not  

occur  her e,  t he MacHut t as asser t  t he byl aws amendment  i s  

unenf or ceabl e.  We di sagr ee.  Wi sconsi n l aw i s c l ear ,  and we hol d 

t hat  use r est r i ct i ons,  i ncl udi ng r est r i ct i ons on t he abi l i t y  of  

owner s t o r ent  t hei r  uni t s,  may be enact ed t hr ough t he byl aws.     

¶14 I t  i s  t r ue t hat  condomi ni um decl ar at i ons do and must  

i ncl ude i nf or mat i on r egar di ng t he usage of  t he uni t s.  Wi sconsi n 

St at .  § 703. 09( 1) ( g)  r equi r es t hat  a decl ar at i on cont ai n a 
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" [ s] t at ement  of  t he pur poses f or  whi ch t he bui l di ng and each of  

t he uni t s ar e i nt ended and r est r i ct ed as t o use. "  The use 

r est r i ct i ons i n mi nd her e ar e gener al  i n nat ur e.  Not hi ng i n t hi s 

pr ovi s i on or  i n any ot her  sect i on of  t he Wi sconsi n Condomi ni um 

Owner shi p Act  ( Wi s.  St at .  ch.  703)  r equi r es t hat  al l  

r est r i ct i ons on use must  be i dent i f i ed i n t he decl ar at i on.  

Si mi l ar l y,  no st at ut e suggest s t hat  a pr ohi bi t i on on t he r ent al  

of  condomi ni um uni t s must  be pl aced i n t he decl ar at i on t o be 

ef f ect i ve.  Decl ar at i ons ar e not  r equi r ed t o be exhaust i ve as t o 

per mi ssi bl e uses of  condomi ni um uni t s.  

¶15 Thi s i s wher e byl aws come i n.  Byl aws gover n t he 

admi ni st r at i on of  condomi ni ums.  Wi sconsi n St at .  § 703. 10( 1)  

expl ai ns:   

( 1)  BYLAWS TO GOVERN ADMI NI STRATI ON.  The 
admi ni st r at i on of  ever y condomi ni um shal l  be gover ned 
by byl aws.  Ever y uni t  owner  shal l  compl y st r i ct l y wi t h 
t he byl aws and wi t h t he r ul es adopt ed under  t he 
byl aws,  as t he byl aws or  r ul es ar e amended f r om t i me 
t o t i me,  and wi t h t he covenant s,  condi t i ons and 
r est r i ct i ons set  f or t h i n t he decl ar at i on or  i n t he 
deed t o t he uni t .  Fai l ur e t o compl y wi t h any of  t he 
byl aws,  r ul es,  covenant s,  condi t i ons or  r est r i ct i ons 
i s gr ounds f or  act i on t o r ecover  sums due,  f or  damages 
or  i nj unct i ve r el i ef  or  bot h mai nt ai nabl e by t he 
associ at i on or ,  i n a pr oper  case,  by an aggr i eved uni t  
owner .   

Thi s sect i on r equi r es st r i ct  compl i ance wi t h r est r i ct i ons t hat  

ar e added t o a condomi ni um' s byl aws af t er  t he decl ar at i on i s 

r ecor ded.  

¶16 Wi sconsi n St at .  § 703. 10( 3)  expr essl y aut hor i zes t he 

pl acement  of  addi t i onal  use r est r i ct i ons i n condomi ni um byl aws:   
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PERMI SSI BLE ADDI TI ONAL PROVI SI ONS.  The byl aws al so may 
cont ai n any ot her  pr ovi s i on r egar di ng t he management  
and oper at i on of  t he condomi ni um,  i ncl udi ng any 
r est r i ct i on on or  r equi r ement  r espect i ng t he use and 
mai nt enance of  t he uni t s and t he common el ement s.  
( Emphasi s added. )  

Thi s pr ovi s i on does not  cont ai n l i mi t at i ons on t he t ypes of  

r est r i ct i ons t hat  can be i mpl ement ed t hr ough byl aw amendment s.   

Ther ef or e,  as l ong as use r est r i ct i ons do not  conf l i c t  wi t h t he 

decl ar at i on ( an i ssue t aken up i n Sect i on I V. B.  bel ow)  or  wi t h 

st at e or  f eder al  l aw,  t hey ar e val i d and enf or ceabl e.      

¶17 We r ecogni ze t hat  t hi s empower s condomi ni um 

associ at i ons t o t ake act i ons t hat  l i mi t  t he r i ght s of  i ndi v i dual  

owner s.  Ther e i s an i nher ent  t ensi on bet ween t he compet i ng 

i nt er est s of  super maj or i t y owner s4 and i ndi v i dual  owner s.  A uni t  

owner  mi ght  be f r ust r at ed,  f i nanci al l y or  ot her wi se,  by t he l oss 

of  her  abi l i t y  t o r ent  out  her  uni t .  But  t he st at ut es ar e c l ear  

t hat  associ at i ons have t hi s power .  Condomi ni um owner shi p i s a 

st at ut or y cr eat i on t hat  obl i gat es i ndi v i dual  owner s t o 

r el i nqui sh r i ght s t hey mi ght  ot her wi se enj oy i n ot her  t ypes of  

r eal  pr oper t y owner shi p.  When pur chasi ng a condomi ni um uni t ,  

i ndi v i dual  owner s agr ee t o be bound by t he decl ar at i on and 

byl aws as t hey may be amended f r om t i me t o t i me.  See Le Febvr e 

v.  Ost er ndor f ,  87 Wi s.  2d 525,  532,  275 N. W. 2d 154 ( Ct .  App.  

1979)  ( " The byl aws may pr ovi de f or  r est r ai nt s on t he use of  

condomi ni um uni t s f or  t he benef i t  of  al l  uni t  owner s. " ) .   

                                                 
4 Wi sconsi n St at .  § 703. 10( 5)  r equi r es a 67 per cent  

super maj or i t y t o amend a condomi ni um’ s byl aws.   
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¶18 The MacHut t as'  ar gument ,  t hen,  t hat  a r est r i ct i on on 

t he r ent al  of  condomi ni um uni t s must  be pl aced i n t he 

decl ar at i on,  s i mpl y does not  squar e wi t h t he appl i cabl e 

st at ut es.  The f act  t hat  l ender s and pur chaser s r el y on r ecor ded 

decl ar at i ons i s i r r el evant .  I f  l ender s and pur chaser s wi sh t o 

know whet her  and under  what  condi t i ons a condomi ni um uni t  may be 

r ent ed out ,  t hey may easi l y i nqui r e of  bot h t he decl ar at i on and 

t he byl aws.  Even so,  t he associ at i on,  i f  not  pr ohi bi t ed by t he 

decl ar at i on,  coul d choose t o wi t hdr aw an owner ' s abi l i t y  t o r ent  

out  hi s or  her  uni t  at  a l at er  dat e.  Thi s i s one of  t he 

sacr i f i ces of  condomi ni um owner shi p under  t he cur r ent  st at ut or y  

scheme. 5 

B.  

  ¶19 The second quest i on i s whet her  t he condomi ni um 

decl ar at i on at  i ssue her e cr eat es a r i ght  t o r ent ,  and t her ef or e 

pr ecl udes t he enf or cement  of  t he byl aws amendment  pr ohi bi t i ng 

                                                 
5 The MacHut t as al so asser t  t hat  t hei r  posi t i on i s suppor t ed 

by a condomi ni um dr af t i ng t r eat i se,  c i t i ng t he ol der  2004 
edi t i on of  t he t r eat i se.  The updat ed ver si on of  t he t r eat i se,  
however ,  st at es:  " Use r est r i ct i ons of t en appear  i n t he 
decl ar at i on,  but  t hey can j ust  as easi l y be pl aced i n t he 
associ at i on' s byl aws or  r ul es and r egul at i ons. "  Jesse S.  
I shi kawa & Br i an W.  Mul l i ns,  Dr af t er ' s Gui de t o Wi sconsi n 
Condomi ni um Document s,  § 3. 66 ( St at e Bar  of  Wi sconsi n CLE Books,  
2007) .  The t r eat i se f ur t her  advi ses t hat  " use r est r i ct i ons 
shoul d be f l exi bl e,  and as a r esul t ,  ar e mor e appr opr i at el y 
i ncl uded i n t he byl aws or  t he r ul es and r egul at i ons. "  I d.  
Regar dl ess,  we her e make cl ear  t hat  use r est r i ct i ons,  i ncl udi ng 
pr ohi bi t i ons on r ent i ng uni t s,  may pr oper l y be pl aced i n t he 
byl aws under  Wi sconsi n l aw.  
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uni t  r ent al s.  The MacHut t as i nsi st , 6 and t he di ssent  agr ees,  

t hat  t he decl ar at i on does conf l i c t  wi t h t he byl aws amendment ,  

r ender i ng i t  unenf or ceabl e.   

¶20 Wi sconsi n St at .  § 703. 30( 4)  st at es:  " I f  t her e i s any 

conf l i c t  bet ween any pr ovi s i ons of  a decl ar at i on and .  .  .  any 

pr ovi s i ons of  t he byl aws,  t he pr ovi s i ons of  t he decl ar at i on 

shal l  cont r ol . "  Thus,  i f  t he decl ar at i on does cr eat e a r i ght  t o 

r ent ,  t he byl aws amendment  pr ohi bi t i ng r ent al  woul d be 

unenf or ceabl e.  

¶21 Par agr aph 8 of  t he Associ at i on' s decl ar at i on,  t he 

pr ovi s i on i n quest i on her e,  pr ovi des as f ol l ows:   

8.  PURPOSE——RESTRI CTI ON ON USE.  The bui l di ngs and 
each of  t he uni t s ar e i nt ended f or  t he pur pose of  
s i ngl e f ami l y r esi dent i al  use onl y and ar e r est r i ct ed 
t o t hat  use.  Any l ease or  or al  or  wr i t t en r ent al  
agr eement  shal l  not  r el i eve an owner  f r om hi s 
obl i gat i on t o pay common expenses or  any ot her  
obl i gat i ons i mposed upon uni t  owner s by t hi s 
Decl ar at i on.   

                                                 
6 The MacHut t as'  posi t i on i s not  ent i r el y c l ear .  They 

cl ai med i n t hei r  r epl y br i ef  i n suppor t  of  t hei r  mot i on f or  
j udgment  on t he pl eadi ngs t hat  conf l i c t  exi st s bet ween t he 
decl ar at i on and byl aws.  The MacHut t as l at er  di scl ai med any 
r el i ance on any conf l i c t  bet ween t he decl ar at i on and t he byl aws 
i n t hei r  r epl y br i ef  i n suppor t  of  t hei r  mot i on f or  summar y 
j udgment :  " The Associ at i on mi sunder st ands and mi sst at es t he 
MacHut t as'  ar gument ,  st at i ng er r oneousl y t hat  i t  i s  based on a 
conf l i c t  bet ween t he byl aws and t he Decl ar at i on. "  However ,  whi l e 
t hey do not  expr essl y st at e t he wor d " conf l i c t "  i n t hei r  i ni t i al  
br i ef  t o t hi s Cour t ,  t he MacHut t as do cont end t hat  " any doubt  as  
t o t he appr opr i at e i nt er pl ay of  t he st at ut es or  t he r el at i onshi p 
bet ween t he decl ar at i on and t he byl aws .  .  .  shoul d be r esol ved 
agai nst  a r est r i ct i on on use bei ng ef f ect i ve. "  They al so cont end 
i n t hei r  r epl y br i ef  t hat  t he al l eged conf l i c t  bet ween t he 
decl ar at i on and t he byl aws must  be r esol ved by honor i ng t he 
decl ar at i on.   
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The i ssue,  t hen,  i s whet her  t hi s pr ovi s i on does i n f act  

est abl i sh an af f i r mat i ve r i ght  t o r ent  one' s uni t .  We bel i eve 

t hat  i t  does not  cr eat e or  i mpl y a r i ght  t o r ent .   

¶22 The f i r st  sent ence of  par agr aph 8 st at es t he gener al  

pur pose and r est r i ct i on as t o use,  t hat  i s ,  " s i ngl e f ami l y 

r esi dent i al  use. "  The second sent ence t hen r eci t es t hat  owner s 

who l ease t hei r  uni t s ar e st i l l  f i nanci al l y r esponsi bl e t o t he 

Associ at i on.   

¶23 Thi s second sent ence obvi ousl y cont empl at es t hat  uni t s 

mi ght  be r ent ed out .  St even MacHut t a cer t ai nl y di d not  i nt end t o 

f or ecl ose t he opt i on of  l easi ng one' s uni t  i n t he condomi ni um 

decl ar at i on.  No one di sput es t hi s.  I ndeed,  we agr ee wi t h t he 

di ssent  t hat  " t he decl ar at i on i t sel f  does not  i mpai r  a uni t  

owner ' s r i ght  t o l ease or  r ent  a condomi ni um uni t . "  Di ssent ,  

¶57.   

¶24 But  t he di ssent  over pl ays i t s hand.  The di ssent  ar gues 

t hat  t he decl ar at i on' s r ecogni t i on of  t he possi bi l i t y  of  uni t  

r ent al s and i t s  c l ear  openness t o l easi ng somehow cr eat es an 

af f i r mat i ve r i ght  t o r ent .  See Di ssent ,  ¶57.  Thi s s i mpl y does 

not  f ol l ow.  When r ead i n cont ext ,  t hi s pr ovi s i on nei t her  gr ant s 

a r i ght  t o r ent  one' s uni t  nor  pr ohi bi t s i t .  The gr avamen of  t he 

sent ence has not hi ng t o do wi t h a r i ght  t o r ent .  Rat her ,  i t s  

pur pose i s t o emphasi ze t he unyi el di ng nat ur e of  t he owner s '  

f i nanci al  obl i gat i ons whet her  a uni t  owner  r ent s or  occupi es hi s 

or  her  uni t .  The di ssent  makes t he mi st ake of  bel i evi ng t hat  a 

decl ar at i on' s neut r al  cont empl at i on of  uni t  r ent al s somehow 

const i t ut es a posi t i ve r i ght  t o l ease one' s uni t .  No pr ovi s i on 



No.  2007AP191   

 

13 
 

of  t he decl ar at i on expr essl y per mi t s r ent i ng uni t s.  On t he 

cont r ar y,  par agr aph 21 of  t he decl ar at i on speci f i cal l y 

aut hor i zes t he Associ at i on t o " make r easonabl e r ul es and 

r egul at i ons gover ni ng t he use of  t he uni t s, "  whi ch i s pr eci sel y  

what  t he Associ at i on di d when i t  amended t he byl aws t o pr ohi bi t  

r ent al  af t er  t he cur r ent  t enant s vacat ed t hei r  uni t s.  

¶25 The decl ar at i on cont ai ns no expl i c i t ,  i mpl i c i t ,  or  

i nher ent  r i ght  t o r ent  one' s uni t .  Accor di ngl y,  we hol d t hat  t he 

r est r i ct i on on r ent i ng ef f ect uat ed by t he 2002 byl aws amendment  

does not  conf l i c t  wi t h t he decl ar at i on and i s enf or ceabl e 

agai nst  t he MacHut t as.  

C.  

¶26 The t hi r d i ssue i s whet her  t he pr ohi bi t i on on r ent i ng 

one' s condomi ni um uni t  v i ol at es Wi s.  St at .  § 703. 10( 6)  by 

r ender i ng t i t l e t o t he subj ect  uni t s unmar ket abl e.  The MacHut t as 

cont end t hat  t he r ent al  pr ohi bi t i on use r est r i ct i on cr eat ed by 

t he Associ at i on' s byl aws amendment  r educes t he pool  of  pot ent i al  

pur chaser s of  Gl or i a MacHut t a' s cur r ent l y r ent ed uni t ,  t her eby 

r ender i ng i t  unmar ket abl e i n v i ol at i on of  t he st at ut e.  We 

di sagr ee.   

¶27 Wi sconsi n St at .  § 703. 10( 6)  pr ovi des:   

TI TLE TO CONDOMI NI UM UNI TS UNAFFECTED BY BYLAWS.  Ti t l e 
t o a condomi ni um uni t  i s  not  r ender ed unmar ket abl e or  
ot her wi se af f ect ed by any pr ovi s i on of  t he byl aws or  
by r eason of  any f ai l ur e of  t he byl aws t o compl y wi t h 
t he pr ovi s i ons of  t hi s chapt er .   

Wi sconsi n cour t s have hel d t hat  " [ a]  mar ket abl e t i t l e i s ' one 

t hat  can be hel d i n peace and qui et ;  not  subj ect  t o l i t i gat i on 
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t o det er mi ne i t s  val i di t y;  not  open t o j udi c i al  doubt . ' "  Tur ner  

v.  Tayl or ,  2003 WI  App 256,  ¶11,  268 Wi s.  2d 628,  673 N. W. 2d 716 

( quot i ng Bal dwi n v.  Ander son,  40 Wi s.  2d 33,  43,  161 N. W. 2d 553 

( 1968) ) .  

¶28 I t  i s  pl ai n t hat  t he r ent al  pr ohi bi t i on byl aws 

amendment  does not  r ender  Gl or i a MacHut t a' s t i t l e t o her  

condomi ni um uni t  unmar ket abl e because i t  i n no way af f ect s her  

abi l i t y  t o convey her  i nt er est  i n t he uni t .  See Le Febvr e,  87 

Wi s.  2d at  531- 32 ( hol di ng t hat  r ent al  r est r i ct i ons af f ect  t he 

use of  t he uni t ,  not  t he owner ' s abi l i t y  t o al i enat e hi s or  her  

pr oper t y) .  Gl or i a MacHut t a r et ai ns pr eci sel y t he same qual i t y of  

t i t l e she possessed pr i or  t o t he adopt i on of  t he byl aws 

amendment ,  and not hi ng about  t hat  amendment  subj ect s her  t i t l e 

t o " l i t i gat i on t o det er mi ne i t s val i di t y. "  See Tur ner ,  268 

Wi s.  2d 628,  ¶11.  The byl aws amendment  r est r i ct ed t he use of  t he 

uni t .  I t  di d not  af f ect  t he qual i t y of  t he uni t ' s  t i t l e or  i t s 

al i enabi l i t y .  

¶29 The MacHut t as c i t e Banker s Tr ust  Co.  of  Cal .  v.  

Br egant ,  2003 WI  App 86,  261 Wi s.  2d 855,  661 N. W. 2d 498,  f or  

t he pr oposi t i on t hat  condomi ni um use r est r i ct i ons pr ohi bi t i ng 

uni t  r ent al  adver sel y i mpact  mar ket abi l i t y .  The MacHut t as'  

r el i ance on Banker s Tr ust  i s  mi spl aced.  I n t hat  case,  t he 

condomi ni um owner s associ at i on i nvoked Wi s.  St at .  § 703. 10( 6)  as 

par t  of  i t s  ef f or t  t o pr event  a sal e of  a condomi ni um uni t  t o a 

pur chaser  who expr essed hi s i nt ent  t o i gnor e t he owner  occupancy 

r est r i ct i on i n t he byl aws.  I d. ,  ¶17.  The cour t  of  appeal s 

per mi t t ed t he sal e t o pr oceed,  st at i ng:   
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[ E] ven t he pot ent i al  of  [ t he pur chaser ' s]  f ai l ur e t o 
occupy hi s pur chased uni t  has no r ecogni zed l egal  
r el at i onshi p t o t he .  .  .  t r ansf er  of  
t i t l e.  .  .  .  Wi s.  St at .  § 703. 10( 6)  [ ]  pr ot ect s t he 
t i t l e t o a condomi ni um uni t  i n t hat  i t s  t i t l e cannot  
be r ender ed unmar ket abl e or  ot her wi se af f ect ed by any 
pr ovi s i on of  t he byl aws.   

I d. ,  ¶16.  Thi s hol di ng i s i n di r ect  cont r adi ct i on t o t he 

i nt er pr et at i on of  t he st at ut e advanced by t he MacHut t as.  Rat her ,  

t he cour t  i n Banker s Tr ust  r eaf f i r med t hat  t he pr oscr i pt i on 

cont ai ned wi t hi n Wi s.  St at .  § 703. 10( 6)  i s a pr ot ect i on of  t he 

t i t l e and i s not  a vehi c l e f or  a f i ndi ng of  i mpai r ment .  I d. ,  

¶¶18- 19.   

¶30 Bot h t he st at ut e and case l aw ar e c l ear :  byl aws whi ch 

compor t  wi t h t he decl ar at i on and st at e and f eder al  l aw may not  

pr oper l y be const r ued as i mpai r i ng t he t i t l e or  r ender i ng i t  

unmar ket abl e.  

V.  CONCLUSI ON 

¶31 We hol d t hat  t he condomi ni um byl aws amendment  

pr ohi bi t i ng t he r ent al  of  condomi ni um uni t s i s per mi ssi bl e under  

Wi s.  St at .  § 703. 10( 3) .  We f ur t her  concl ude t hat  t he condomi ni um 

decl ar at i on i n t hi s case does not  conf l i c t  wi t h t he byl aws 

amendment  pr ohi bi t i ng uni t  r ent al .  Havi ng been dul y adopt ed by 

t he Associ at i on,  t he byl aws amendment  i s t her ef or e enf or ceabl e 

under  Wi s.  St at .  § 703. 10( 1) .  Addi t i onal l y,  i n accor d wi t h Wi s.  

St at .  § 703. 10( 6) ,  t he byl aws amendment  const i t ut es a mer e 

r est r i ct i on on t he use of  t he condomi ni um uni t s,  and does not  i n 

any way af f ect  t he qual i t y of  t he uni t s '  t i t l e or  mar ket abi l i t y .  

Under  t he undi sput ed f act s of  t hi s case,  t he Associ at i on i s 
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ent i t l ed t o summar y j udgment  as a mat t er  of  l aw.  Accor di ngl y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶32 DAVI D T.  PROSSER,  J.    ( di ssent i ng) .   The maj or i t y 

opi ni on st at es t he pr i nci pal  i ssue as f ol l ows:  " [ M] ay a 

condomi ni um compl ex pr ohi bi t  t he r ent al  of  condomi ni um uni t s 

t hr ough an amendment  t o t he byl aws,  or  must  such a r est r i ct i on 

be pl aced i n t he condomi ni um' s decl ar at i on?"   Maj or i t y op. ,  ¶1.  

¶33 I n my vi ew,  t he maj or i t y asks t he wr ong quest i on 

because t he quest i on i t  asks i s not  suscept i bl e t o a yes or  no 

answer .   Whet her  a condomi ni um compl ex may pr ohi bi t  t he r ent al  

of  condomi ni um uni t s t hr ough an amendment  t o i t s byl aws i s 

dependent  not  onl y upon t he condomi ni um decl ar at i on and t he 

condomi ni um i nst r ument s1 but  al so upon t he f act s of  t he case.   

These qual i f i cat i ons may be expl ai ned as f ol l ows.  

¶34 Fi r st ,  Wi s.  St at .  § 703. 10( 3)  ( 2007- 08) 2 per mi t s a 

condomi ni um' s byl aws t o cont ai n " any r est r i ct i on or  r equi r ement  

r espect i ng t he use .  .  .  of  t he uni t s. "   However ,  Wi s.  St at .  

§ 703. 30( 4)  al so makes cl ear  t hat  " any conf l i c t "  bet ween t he 

decl ar at i on and a pr ovi s i on i n t he byl aws,  or  " any conf l i c t "  

bet ween t he condomi ni um i nst r ument s and a pr ovi s i on i n t he 

byl aws,  must  be r esol ved i n f avor  of  t he decl ar at i on or  t he 

condomi ni um i nst r ument s.   ( Emphasi s added. )   Ther e i s a conf l i c t  

i n t hi s case.   Thus,  t hi s case does not  t ur n on gener al  

                                                 
1 " ' Condomi ni um i nst r ument s '  mean t he decl ar at i on,  pl at s and 

pl ans of  a condomi ni um t oget her  wi t h any at t ached exhi bi t s or  
schedul es. "   Wi s.  St at .  § 703. 02( 5)  ( 2007- 08) .  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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pr i nci pl es of  condomi ni um l aw.   I t  t ur ns on t he t er ms of  t he 

condomi ni um decl ar at i on.  

¶35 Second,  ot her wi se val i d byl aws al so must  y i el d t o 

conf l i c t i ng st at ut or y pr ovi s i ons.   Thi s  pr i nci pl e i s i l l ust r at ed 

i n Banker s Tr ust  Co.  of  Cal i f or ni a v.  Br egant ,  2003 WI  App 86,  

261 Wi s.  2d 855,  661 N. W. 2d  498.   I n Banker s Tr ust ,  t he 

Woodl ands Condomi ni um Homeowner ' s Associ at i on t r i ed t o enf or ce 

t he condomi ni um' s new owner - occupancy byl aw by bl ocki ng t he sal e 

of  a f or ecl osed r esi dent i al  condomi ni um uni t  t o a buyer  who di d 

not  i nt end t o r esi de i n t he uni t .   I d. ,  ¶¶1- 4,  11,  13.   The 

Associ at i on l ost .   I d. ,  ¶¶1,  20.   The cour t  of  appeal s concl uded 

t hat  usi ng a condomi ni um byl aw t o bl ock a sher i f f ' s  sal e woul d 

t end t o make t he t i t l e t o t he pr oper t y unmar ket abl e,  cont r ar y t o 

st at ut e.   I d. ,  ¶¶18- 20 ( c i t i ng Wi s.  St at .  § 703. 10( 6) ) .  

¶36 Thi r d,  some condomi ni um use r est r i ct i ons ar e so 

f undament al  t hat  exper t s i n t he f i el d pr ef er  t o see t hem pl aced 

i n t he decl ar at i on.   Jesse S.  I shi kawa & Br i an W.  Mul l i ns,  

Dr af t er ' s Gui de t o Wi sconsi n Condomi ni um Document s § 3. 66 ( 2d 

ed.  2007)  ( her ei naf t er  I shi kawa & Mul l i ns ( 2007) ) .  

¶37 I n a 2004 publ i cat i on,  t hese t wo aut hor s wr ot e t hat :  

We do not  consi der  t he associ at i on byl aws t o be t he 
appr opr i at e pl ace f or  put t i ng t he use r est r i ct i ons.   
Byl aws shoul d set  out  t he r ul es f or  cor por at e 
gover nance r at her  t han r ul es f or  t he l easi ng of  
i ndi v i dual  uni t s or  t he maxi mum wei ght  of  pet s.   
Mor eover ,  f or  t he r easons di scussed .  .  .  i nf r a,  use 
r est r i ct i ons have been i nval i dat ed i n par t  because of  
t hei r  pl acement  wi t hi n t he byl aws.  
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Jesse S.  I shi kawa & Br i an W.  Mul l i ns,  Dr af t er ' s Gui de t o 

Wi sconsi n Condomi ni um Document s § 3. 65 ( 2004)  ( her ei naf t er  

I shi kawa & Mul l i ns ( 2004) ) .  

 ¶38 I n t hei r  2007 book,  t he aut hor s appear  t o have 

modi f i ed t hei r  v i ews,  wi t h t he comment  t hat  " Use r est r i ct i ons 

of t en appear  i n t he decl ar at i on,  but  t hey can j ust  as easi l y be 

pl aced i n t he associ at i on' s byl aws or  r ul es and r egul at i ons. "   

I shi kawa & Mul l i ns ( 2007) ,  supr a,  at  § 3. 66.   However ,  t hey add 

t hat  " some r est r i ct i ons .  .  .  ar e so f undament al  t o t he f unct i on 

of  t he condomi ni um t hat  t hey ar e appr opr i at el y i ncl uded i n t he 

decl ar at i on. "   I d.  

¶39 I n t hei r  di scussi on of  " Rest r i ct i ons on Leases of  

Uni t s"  i n t he chapt er  on " The Decl ar at i on, "  I shi kawa & Mul l i ns 

wr i t e t he f ol l owi ng:  

[ R] est r i ct i ons agai nst  t he r ent al  of  uni t s t end t o be 
popul ar  wi t h uni t  buyer s.   Decl ar ant s t end t o r esi st  
such r est r i ct i ons,  f ear i ng t hat  i f  t he r eal  est at e 
mar ket  goes i nt o a s l ump bef or e t he condomi ni um uni t s 
ar e al l  sol d,  t hey coul d be st uck hol di ng a non-
i ncome- pr oduci ng r eal  est at e asset  f or  a l ong t i me.   
Fi nal l y,  even t hose uni t  owner s who don' t  want  t o see 
uni t s r ent ed r ecogni ze t hat  t her e ar e s i t uat i ons i n 
whi ch r ent al s shoul d be al l owed——f or  exampl e,  when a 
uni t  owner  i s a pr of essor  t aki ng a one- year  
sabbat i cal .  

 .  .  .  .   

[ A]  number  of  pr ovi s i ons shoul d be i nser t ed i nt o t he 
condomi ni um document s f or  t he pr ot ect i on of  t he 
associ at i on' s and ot her  uni t  owner s '  i nt er est s.   I t  i s  
pr obabl y best  t o put  t hese pr ovi s i ons i nt o t he 
decl ar at i on,  whi ch i s a r ecor ded document  t hat  woul d 
have pr i or i t y over  any l ease and woul d pr ovi de r ecor d 
not i ce t o any pot ent i al  t enant .  
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 .  .  .  .   

 The decl ar ant ,  of  cour se,  may want  t o exempt  i t s 
own uni t s f r om t hese r equi r ement s.  

I d.  at  § 3. 69 ( emphasi s added) .  

 ¶40 Al t hough a good ar gument  can be made t hat  condomi ni um 

l aw has evol ved f r om what  i t  was 30 year s ago,  t hi s evol ut i on 

does not  al t er  t he i nt ent  of  a decl ar at i on t hat  was dr af t ed 30 

year s ago.   That  i s t he ef f ect  of  t he maj or i t y opi ni on.   Because 

I  bel i eve t he maj or i t y i s i nsuf f i c i ent l y at t ent i ve t o t he f act s  

and t he l aw t hat  gover n t hi s case,  I  r espect f ul l y di ssent .  

I .  BACKGROUND 

¶41 Gl or i a and St even MacHut t a wer e t he devel oper s of  t he 

Appl e Val l ey Gar dens condomi ni um.   St even MacHut t a was t he 

decl ar ant  and t he per son who i ncor por at ed t he Appl e Val l ey 

Gar dens Associ at i on i n Jul y 1979.  

¶42 Wi sconsi n r epeal ed and r ecr eat ed Chapt er  703 of  t he 

Wi sconsi n St at ut es,  gover ni ng condomi ni um owner shi p and 

r egul at i on,  i n 1978.   See Chapt er  407,  Laws of  1977.   The 

appl i cabl e st at ut or y l aw at  t he t i me St even MacHut t a f i l ed t he 

decl ar at i on i n 1979 i s v i r t ual l y  i dent i cal  t o t he st at ut or y l aw 

t oday.   The appl i cabl e st at ut es have not  been amended si nce 1978 

i n any way t hat  r educes t he decl ar ant ' s r i ght s i n t hi s case.  

¶43 Chapt er  703 def i nes " decl ar ant "  and " decl ar at i on. "   

" ' Decl ar ant '  means any owner  who subj ect s hi s or  her  pr oper t y t o 

a condomi ni um decl ar at i on est abl i shed under  t hi s  chapt er . "   Wi s.  

St at .  § 703. 02( 7) .   " ' Decl ar at i on'  means t he i nst r ument  by whi ch 

a pr oper t y becomes subj ect  t o t hi s chapt er ,  and t hat  decl ar at i on 
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as amended f r om t i me t o t i me. "   Wi s.  St at .  § 703. 02( 8) .   Among 

ot her  key pr ovi s i ons i n Chapt er  703 ar e t he f ol l owi ng:  

703. 04 St at us of  t he uni t s.   A uni t ,  t oget her  wi t h 
i t s undi v i ded i nt er est  i n t he common el ement s,  f or  al l  
pur poses const i t ut es r eal  pr oper t y.  

 .  .  .  .  

703. 09 Decl ar at i on.   ( 1)  A condomi ni um decl ar at i on 
shal l  cont ai n:  

 .  .  .  .   

 ( g)  St at ement  of  t he pur poses f or  whi ch t he 
bui l di ng and each of  t he uni t s ar e i nt ended and 
r est r i ct ed as t o use.  

 .  .  .  .   

 ( j )  Any f ur t her  det ai l s i n connect i on wi t h t he 
pr oper t y whi ch t he per son execut i ng t he decl ar at i on 
deems desi r abl e t o set  f or t h consi st ent  wi t h t hi s 
chapt er  .  .  .  .   

 .  .  .  .  

703. 10 Byl aws.   ( 1)  BYLAWS TO GOVERN ADMI NI STRATI ON.   The 
admi ni st r at i on of  ever y condomi ni um shal l  be gover ned 
by byl aws.   Ever y uni t  owner  shal l  compl y st r i ct l y 
wi t h t he byl aws and wi t h t he r ul es adopt ed under  t he 
byl aws,  as t he byl aws or  r ul es ar e amended f r om t i me 
t o t i me,  and wi t h t he covenant s,  condi t i ons and 
r est r i ct i ons set  f or t h i n t he decl ar at i on or  i n t he 
deed t o t he uni t .   Fai l ur e t o compl y wi t h any of  t he 
byl aws,  r ul es,  covenant s,  condi t i ons or  r est r i ct i ons 
i s gr ounds f or  act i on t o r ecover  sums due,  f or  damages 
or  i nj unct i ve r el i ef  or  bot h mai nt ai nabl e by t he 
associ at i on or ,  i n a pr oper  case,  by an aggr i eved uni t  
owner .  

 .  .  .  .   

 ( 3)  PERMI SSI BLE ADDI TI ONAL PROVI SI ONS.   The byl aws al so 
may cont ai n any ot her  pr ovi s i on r egar di ng t he 
management  and oper at i on of  t he condomi ni um,  i ncl udi ng 
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any r est r i ct i on on or  r equi r ement  r espect i ng t he use 
and mai nt enance of  t he uni t s and t he common el ement s.  

 .  .  .  .   

 ( 5)  AMENDMENT.   The byl aws may be amended by t he 
af f i r mat i ve vot e of  uni t  owner s havi ng 67% or  mor e of  
t he vot es.  .  .  .   

 .  .  .  .   

703. 24 Remedi es f or  v i ol at i ons by uni t  owner  or  
t enant  of  a uni t  owner .  .  .  .   

 .  .  .  .  

 ( 3)  LI ABI LI TY FOR VI OLATI ON BY TENANT.  

 .  .  .  .  

703. 30 Rul es of  Const r uct i on.  .  .  .  

 .  .  .  .   

 ( 4)  CONFLI CTS I N PROVI SI ONS.   I f  t her e i s any 
conf l i c t  bet ween any pr ovi s i ons of  a decl ar at i on and 
pr ovi s i ons of  a condomi ni um pl at  or  any pr ovi s i ons of  
t he byl aws,  t he pr ovi s i ons of  t he decl ar at i on shal l  
cont r ol .   I f  t her e i s any conf l i c t  bet ween any 
pr ovi s i ons of  any condomi ni um i nst r ument s and any 
pr ovi s i ons of  any byl aws,  t he pr ovi s i ons of  t he 
condomi ni um i nst r ument s shal l  cont r ol .   I f  t her e i s 
any conf l i c t  bet ween any pr ovi s i ons of  any condomi ni um 
i nst r ument s or  any pr ovi s i ons of  any byl aws and any 
pr ovi s i ons of  t hi s chapt er ,  t he pr ovi s i ons of  t hi s 
chapt er  shal l  cont r ol .  

 .  .  .  .  

703. 31 Per sonal  appl i cat i on.  ( 1)  Al l  uni t  owner s,  
t enant s of  t he owner s,  empl oyees of  owner s and t enant s 
or  any ot her  per sons t hat  i n any manner  use pr oper t y 
or  any par t  t her eof  subj ect  t o t hi s chapt er  shal l  be 
subj ect  t o t hi s  chapt er  and t o t he decl ar at i on and 
byl aws of  t he associ at i on adopt ed under  t hi s chapt er .  

( Emphasi s added. )  
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I I .  Anal ysi s 

¶44 These condomi ni um st at ut es must  be appl i ed t o t he 

f act s of  t he case.   St even MacHut t a was t he decl ar ant  who 

subj ect ed hi s pr oper t y t o t he decl ar at i on and t o t he pr ovi s i ons 

of  Chapt er  703.   He compl i ed wi t h Wi s.  St at .  § 703. 09( 1) ( g)  by 

dr af t i ng a dec l ar at i on t hat  cont ai ned a st at ement  of  t he 

i nt ended pur poses of  t he bui l di ngs and t he uni t s,  and i t  

cont ai ned r est r i ct i ons as t o use of  t hese pr oper t i es.   The 

st at ement  i s cont ai ned i n par agr aph 8 of  t he decl ar at i on and 

r eads as f ol l ows:  

 8.  PURPOSE – RESTRI CTI ON ON USE.   The bui l di ngs 
and each of  t he uni t s ar e i nt ended f or  t he pur pose of  
s i ngl e f ami l y r esi dent i al  use onl y and ar e r est r i ct ed 
t o t hat  use.   Any l ease or  or al  or  wr i t t en r ent al  
agr eement  shal l  not  r el i eve an owner  f r om hi s 
obl i gat i on t o pay common expenses or  any ot her  
obl i gat i ons i mposed upon uni t  owner s by t hi s 
Decl ar at i on.  

¶45 Thi s par agr aph st at es t he over r i di ng pur pose of  t he 

bui l di ngs and t he uni t s:  " s i ngl e f ami l y r esi dent i al  use onl y. "   

Conf l i c t i ng uses ar e r est r i ct ed.   See Wi s.  St at .  § 703. 30( 4) .   

The r ent al  of  condomi ni um uni t s i s nor mal l y consi st ent  wi t h t hi s 

st at ed pur pose of  t he decl ar at i on.   The l ease and r ent al  of  

uni t s f or  " s i ngl e f ami l y r esi dent i al  use"  ar e c l ear l y 

cont empl at ed by v i r t ue of  t he next  sent ence:  " Any l ease 

or  .  .  .  r ent al  agr eement  shal l  not  r el i eve an owner  f r om hi s 

obl i gat i on t o pay common expenses or  any ot her  obl i gat i ons 

i mposed upon uni t  owner s by t hi s Decl ar at i on. "   ( Emphasi s 

added. )  
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¶46 The l anguage i n par agr aph 8 of  t he Appl e Val l ey 

decl ar at i on cont r ast s wi t h t he l anguage i n t he or i gi nal  byl aws 

dr af t ed by t he decl ar ant  of  t he Mi nooka Par k Homes condomi ni ums 

i n Le Febvr e v.  Ost er ndor f ,  87 Wi s.  2d 525,  525,  275 N. W. 2d 154 

( Ct .  App.  1979) ,  a deci s i on i ssued appr oxi mat el y s i x mont hs 

bef or e St even MacHut t a' s decl ar at i on was f i l ed.   The or i gi nal  

byl aws i n t hat  case r ead as f ol l ows:  

 I n or der  t o pr eser ve hi gh st andar ds of  
mai nt enance and car e and t he ot her  benef i t s f r om a l ow 
t ur nover  of  occupant s,  no uni t  may be r ent ed wi t hout  
t he pr i or  wr i t t en consent  of  t he Boar d of  Di r ect or s.   
The Boar d of  Di r ect or s shal l  have t he obl i gat i on t o 
answer  any wr i t t en r equest  by a uni t  owner  accompani ed 
by such i nf or mat i on concer ni ng t he pr oposed t enant  and 
t he t er ms of  t he pr oposed l ease as t he Boar d of  
Di r ect or s uni f or ml y r equi r es,  wi t hi n 10 days af t er  
such r equest  and f ai l ur e t o do so wi t hi n t he 
st i pul at ed t i me shal l  const i t ut e a consent  by t he 
Boar d of  Di r ect or s t o t he pr oposed l easi ng.  

I d.  at  528 ( emphasi s added) .  

¶47 I n Le Febvr e,  ever y per son acqui r i ng or  usi ng a 

condomi ni um uni t  at  Mi nooka Par k Homes was put  on not i ce f r om 

t he begi nni ng t hat  " no uni t  may be r ent ed wi t hout  t he pr i or  

wr i t t en consent  of  t he Boar d of  Di r ect or s. "   I d.  at  528,  534- 35.  

¶48 That  i s not  t he case her e.   Mor e t han 20 year s af t er  

Appl e Val l ey was est abl i shed,  t he Associ at i on member shi p amended 

t he byl aws t o r equi r e t hat  al l  uni t s be owner - occupi ed.   The 

2002 amendment  added:  " No r esi dent i al  uni t  owner  shal l  r ent ,  

l ease or  ot her wi se so devi se any r esi dent i al  uni t  or  any par t  

t her ei n. "   Thi s  amendment  s i gni f i cant l y al t er ed a uni t  owner ' s  

r i ght s t o t he use of  hi s or  her  pr oper t y.   I nasmuch as most  
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owner s of  mul t i pl e uni t s cannot  af f or d t o occupy mor e t han one 

uni t  i n t he same condomi ni um compl ex,  t hey ar e ef f ect i vel y 

f or ced t o sel l  some of  t hei r  pr oper t y.  

¶49 The maj or i t y opi ni on r ecogni zes t he need t o addr ess 

t he i ssue of  conf l i c t  bet ween t he r evi sed byl aws and t he 

decl ar at i on.   See Maj or i t y op.  ¶¶20- 26.   I t  r esol ves t he i ssue 

by det er mi ni ng t hat  t her e i s no conf l i c t .   I d. ,  ¶26.   To suppor t  

t hi s pr oposi t i on,  t he maj or i t y obser ves t hat  " No pr ovi s i on of  

t he decl ar at i on expr essl y per mi t s r ent i ng uni t s. "   I d. ,  ¶25.   

Thi s obser vat i on mi sses a l ar ger  poi nt .    

¶50 Wi sconsi n St at .  § 703. 04 pr ovi des t hat  a condomi ni um 

uni t  " f or  al l  pur poses const i t ut es r eal  pr oper t y. "   ( Emphasi s 

added. )   Thi s sect i on i s c i t ed i n Le Febvr e,  87 Wi s.  2d at  533 

n. 7,  wher e t he cour t  not es t hat ,  " The est abl i shed l aw of  r eal  

pr oper t y i s .  .  .  appl i cabl e t o condomi ni um uni t s, "  i d.  at  533.   

I f  t he est abl i shed l aw of  r eal  pr oper t y i s appl i cabl e t o 

condomi ni um uni t s,  t hen t her e i s no need f or  t he decl ar at i on t o 

set  out  expr ess per mi ssi on f or  a uni t  owner  t o r ent  hi s 

pr oper t y.   The r i ght  t o r ent  i s i nher ent  i n t he " excl usi ve 

owner shi p"  of  a uni t .   See Wi s.  St at .  § 703. 05.  

¶51 The under st andi ng t hat  a uni t  owner  has a r i ght  t o 

r ent  i s conf i r med,  as i t  i s  t oday,  by t he st at ut es i n pl ace i n 

1979.   Wi sconsi n St at .  §§ 703. 24 and 703. 31 r ef er  expl i c i t l y  t o 

t he t enant s of  uni t  owner s.  

¶52 Thi s,  admi t t edl y,  does not  set t l e t he i ssue.   

Condomi ni um l aw i s di f f er ent  f r om basi c pr oper t y l aw i n t hat  
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condomi ni um pr oper t y owner s have shar ed r esponsi bi l i t i es and ar e 

of t en subj ect  t o r est r i ct i ons t hat  t r adi t i onal  pr oper t y owner s 

ar e not .   Nonet hel ess,  r est r i ct i ons on t he use of  pr oper t y " ar e 

not  f avor ed i n t he l aw, "  McKi nnon v.  Benedi ct ,  38 Wi s.  2d 607,  

619,  157 N. W. 2d 665 ( 1968)  ( quot i ng Muel l er  v .  Schi er ,  189 

Wi s.  70,  82,  205 N. W.  912 ( 1926) )  ( i nt er nal  quot at i ons omi t t ed) ,  

and wher e doubt  exi st s about  a r est r i ct i on,  t hat  doubt  shoul d be 

r esol ved " i n f avor  of  t he f r ee use of  pr oper t y, "  i d.  ( c i t i ng 

St ei n v.  Endr es Home Bui l der s,  I nc. ,  228 Wi s.  620,  629,  280 N. W.  

316 ( 1938) ) .  

¶53 Cer t ai nl y,  t her e i s doubt  her e.   Sect i on 8 of  t he 

decl ar at i on conf i r ms t he i nher ent  r i ght  t o l ease or  r ent  f or  

s i ngl e f ami l y r esi dent i al  use when i t  r ef er s t o " [ a] ny l ease or  

or al  or  wr i t t en r ent al  agr eement . "   Ther e woul d be no need t o 

speci f y a uni t  owner ' s cont i nui ng obl i gat i on t o pay common 

expenses i f  t he owner  coul d not  l ease or  r ent  t he uni t  t o a 

t enant  under  t he decl ar at i on.    

¶54 Sect i on 8 of  t he decl ar at i on compl i es wi t h Wi s.  St at .  

§ 703. 09( 1) ( g)  by st at i ng a pur pose and st at i ng a r est r i ct i on 

( namel y,  t he r est r i ct i on on uni t  use f or  a pur pose ot her  t han 

" s i ngl e f ami l y r esi dent i al  use" ) .   Thus,  i t  cannot  be sai d t hat  

t he decl ar ant  her e di d not  know how t o pl ace a f undament al  

r est r i ct i on i n t he decl ar at i on.   Cl ear l y,  t he decl ar ant  di d not  

desi r e or  i nt end t o pl ace a r est r i ct i on on l easi ng or  r ent i ng i n 

t he decl ar at i on.  
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¶55 The evi dence f or  t hi s i s t he f act  t hat ,  af t er  t he 

decl ar at i on was f i l ed,  t he decl ar ant  r ent ed condomi ni um uni t s.   

The Associ at i on acknowl edges t hat ,  i n 1988,  al most  a decade 

af t er  t he decl ar at i on was f i l ed,  Gl or i a and St even MacHut t a 

owned 15 uni t s t hat  t hey r ent ed t o t enant s.    

¶56 To sum up,  t he decl ar at i on i t sel f  does not  i mpai r  a 

uni t  owner ' s pr oper t y r i ght  t o l ease or  r ent  a condomi ni um uni t .   

By i t s l anguage,  t he decl ar at i on r ecogni zes t hat  r i ght .   The 

st at ut es al so r ecogni ze t hat  r i ght .   The decl ar ant ' s unbr oken 

pr act i ce s i nce t he f i l i ng of  t he decl ar at i on was t o r ent  some of  

t he condomi ni um uni t s.   I n shor t ,  t he amended byl aws appear  t o 

conf l i c t  wi t h t he decl ar at i on as i t  was i nt ended and 

consi st ent l y i nt er pr et ed.  

¶57 The Associ at i on ar gues t hat  t he r ul e of  const r uct i on 

set  f or t h i n Wi s.  St at .  § 703. 30( 5)  r equi r es condomi ni um 

document s t o be const r ued t oget her  i n an at t empt  t o " avoi d l egal  

t echni cal i t i es t hat  cr eat e conf l i c t . "   I t  i s  not  possi bl e,  

however ,  t o har moni ze pr ovi s i ons t hat  per mi t  and pr ohi bi t  owner s 

t o r ent  t hei r  condomi ni um uni t s.   The f act  t hat  t he 2002 amended 

byl aws al l owed uni t  owner s t o cont i nue r ent i ng t o exi st i ng 

t enant s under scor es t he l awf ul ness of  r ent i ng under  t he 

decl ar at i on.    

¶58 Gi ven a uni t  owner ' s r i ght  t o r ent  under  t he 

decl ar at i on,  i t  i s  ver y s i gni f i cant  t hat  t he decl ar ant  t ook 

pai ns t o pr ovi de hi msel f  wi t h a vet o power  over  amendment s t o 
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t he decl ar at i on. 3  Sect i on 24 of  t he decl ar at i on r eads as 

f ol l ows:  

24.  Amendment .   Pr i or  t o t he f i r st  meet i ng of  
t he Associ at i on,  t hi s Decl ar at i on may be amended by 
t he Decl ar ant .   Ther eaf t er ,  hi s [ s i c]  Decl ar at i on may 
be amended by an af f i r mat i ve vot e of  not  l ess t han 
t wo- t hi r ds of  al l  vot es ent i t l ed t o be cast  by uni t  
owner s at  a meet i ng cal l ed f or  t hat  pur pose;  pr ovi ded,  
however ,  t hat  so l ong as t he Decl ar ant  i s t he owner  of  
any uni t ,  whi ch has not  i ni t i al l y  been sol d,  no 
amendment  shal l  be ef f ect i ve wi t hout  t he consent  of  
t he Decl ar ant .  

( Emphasi s added. )  

¶59 By t hi s pr ovi s i on,  St even MacHut t a di d hi s  best  t o 

pr ot ect  hi s and Gl or i a' s r i ght  t o r ent .   Thi s bar gai ned- f or  

pr ovi s i on ost ensi bl y f i r med up t he MacHut t as'  r i ght  t o r ent  f or  

as l ong as t hey owned any unsol d uni t  wi t hi n t he Associ at i on.  

¶60 Ar guabl y,  t he vet o pr ovi s i on pr event s any amendment  t o 

t he decl ar at i on over  t he opposi t i on of  t he decl ar ant ,  so l ong as 

t he decl ar ant  i s t he owner  of  any unsol d uni t  wi t hi n t he 

Associ at i on.   Whet her  a bona f i de amendment  t o t he decl ar at i on 

woul d pr evai l  over  such a r est r i ct i on i s an i nt er est i ng quest i on 

t hat  woul d have come t o t he f or e i f  t he Associ at i on had t r i ed t o 

amend t he decl ar at i on.   I n any event ,  i t  i s  di f f i cul t  t o see how 

a decl ar ant  who t r i ed expl i c i t l y  t o assur e hi s  vet o power  over  a 

di sf avor ed amendment  t o t he decl ar at i on nonet hel ess i nt ended t o 

per mi t  an amendment  t o t he byl aws t hat  woul d undo t he economi c 

                                                 
3 See Wi s.  St at .  § 703. 09( 1) ( j )  ( al l owi ng t he decl ar at i on t o 

i ncl ude " [ a] ny f ur t her  det ai l s i n connect i on wi t h t he pr oper t y  
whi ch t he [ decl ar ant ]  deems desi r abl e .  .  .  except  t hose 
pr ovi s i ons whi ch ar e r equi r ed t o be i ncl uded i n t he byl aws" ) .  



No.   2007AP191. dt p 
 
 

 
13 

 

i nt er est  i n r ent i ng t hat  he was t r y i ng t o pr ot ect  by hi s vet o 

power .  

¶61 Thi s br i ngs us t o Wi s.  St at .  § 703. 30( 4) ,  whi ch i s 

cent r al  t o t hi s l i t i gat i on.   I t  r eads:  " I f  t her e i s any conf l i c t  

bet ween any pr ov i s i ons of  a decl ar at i on and .  .  .  any pr ovi s i ons 

of  t he byl aws,  t he pr ovi s i ons of  t he decl ar at i on shal l  cont r ol . "   

Wi s.  St at .  § 703. 30( 4)  ( emphasi s added) .   To cont end t hat  t her e 

i s no conf l i c t  bet ween any pr ovi s i on i n t he decl ar at i on and any 

pr ovi s i on i n t he amended byl aws si mpl y i gnor es r eal i t y.   Yet ,  t o 

concede " any conf l i c t "  deci des t he case f or  t he MacHut t as.  

¶62 When a uni t  owner ' s r i ght  t o r ent  i s abr ogat ed by an 

amendment  t o t he condomi ni um byl aws,  t he owner ' s i nvest ment  and 

t he owner ' s abi l i t y  t o r el ocat e t empor ar i l y  f or  empl oyment  or  

f ami l y can be ser i ousl y af f ect ed.   The abr ogat i on can al so 

adver sel y af f ect  t he r i ght s of  t hi r d par t i es,  such as 

mor t gagees.   Chapt er  703 per mi t s t hese r i ght s and i nt er est s t o 

be adver sel y af f ect ed but  onl y i n accor dance wi t h t he 

decl ar at i on and t he st at ut es.   Because t hat  di d not  happen her e,  

I  must  r espect f ul l y di ssent .  
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