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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
JAN 21, 2009

Jeffrey A Warbelton,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. The petitioner, Jeffrey A
War bel ton, seeks review of a published court of appeals decision
affirmng his conviction for stalking.? Under Ws. Stat.
§ 940.32(2m (a) (2001-02),2 whoever commits the crime of stalking

is guilty of a Cass H felony if the actor has a previous

! See State v. Warbelton, 2008 W App 42, 308 Ws. 2d 459,
747 N.W2d 717, affirmng a judgnent of the circuit court for
W nnebago County, Scott C. Wl dt, Judge.

2 Unless otherwi se indicated, all subsequent references to
the Wsconsin Statutes are to the 2001-02 version, as anended
effective February 1, 2003, by Ws. Act 109.
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conviction for a violent crine. War belton stipulated that he
had been convicted of a prior violent crine. COver his
objection, the stipulation was admtted into evidence and the
i ssue was submtted to the jury for its determ nation.

12 War bel ton asserts that because a prior conviction for
a violent crine is a penalty enhancer and is not an elenent of
the crime of stalking, the circuit court erroneously admtted
evidence of the prior conviction and submtted it to the jury
for determ nation. In the alternative, Warbelton contends that
even if a prior conviction for a violent crinme is an el enent of

Class H felony stalking, under State . Al exander® the

stipulation should not have been entered into evidence and the
el enment shoul d not have been submtted to the jury.

13 We conclude that a prior conviction for a violent
crime under Ws. Stat. 8 940.32(2m)(a) is an element of the
stalking crime, rather than a penalty enhancer. We further
determ ne that Al exander is applicable only to prosecutions for
driving while under the influence of an intoxicant or with a
prohi bited al cohol concentration.* Here, the circuit court did
not err by admtting the stipulation into evidence and by
submtting the element to the jury for its determ nation.

Accordingly, we affirmthe court of appeals.

3 214 Ws. 2d 628, 571 N.W2d 662 (1997).
“ See Ws. Stat. 8§ 346.63(1)(a), 346.63(1)(b).
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l.

14 In April of 2004, Jeffery A. Warbelton was charged
with seven crimnal counts, all related to his conduct toward
Linda M Peterson, the conplainant and his fornmer wfe. At
issue here is Count 1: Stalking, in violation of Ws. Stat.

§ 940.32(2m (a).°> The conplaint stated that Warbelton:

[Dlid intentionally engage in a course of conduct
directed at . . . Linda M Peterson that causes that
person to fear and that would cause a reasonable
person to fear bodily injury or death to hinself [sic]
and where the actor knows or reasonably should know
that the conduct placed the person in reasonable fear
of bodily injury or death to hinself [sic]. The actor
has a previous conviction for a violent crine as
defined in s. 939.632(1)(e)l. . . . contrary to sec.
940.32(2m(a) . . . a Cdass H Fel ony, and upon
conviction may be fined not nore than Ten Thousand
Dol I ars ($10,000), or inprisoned not nore than six (6)
years, or both.

The violent crime referred to in the conplaint was a 1994
conviction for sexual assault of a child.

15 The trial began on Novenber 7, 2005, and |asted for
three days. Shortly before the jury was convened, the court and
the parties discussed Wirbelton's offer to waive a jury
determ nation of his prior conviction for a violent crinmne.

16 Warbelton's attorney stated that he believed "the

nature of that element is nore in the nature of a penalty

° In addition to stalking, the conplaint also charged the

foll ow ng offenses: tel ephone harassnent contrary to Ws. Stat.
8 947.012(1)(a); three counts of disorderly conduct contrary to
8§ 947.01; crimnal trespass contrary to 8§ 943.14; and crimna
damage to property contrary to 8 943.01(1).
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enhancer rather than in what's typically a jury determ nation.
W would be willing to stipulate not only to the prior acts but
it's our position we wuld waive the jury trial on that
particular issue.” The judge conducted a colloquy during which
Warbelton affirmed that he wanted to waive a jury determ nation
of his prior conviction and that he nmade the decision of his own
free will. The judge stated, "I'lIl accept the waiver and wll
not try that issue.”

17 The district attorney, however, objected to the
wai ver. He argued that under Ws. Stat. § 972.02(1), the State

must consent to a jury waiver, and "at this point in tinme the
State's not willing to waive the right to jury trial on that
i ssue."

18 Warbelton's attorney argued that "nmuch |ike the
danger ous weapon penalty enhancer and nunerous other enhancers
that the legislature has placed in the statute, either it's to
be determned by the court after a finding of gquilt of the
underlying offense or . . . the defendant may stipulate to that
el enent . " The district attorney countered that "there's a
di fference between a stipulation to the elenent versus a waiver
of that issue before the jury," and that according to recent
United States Suprene Court cases, a fact that increases a
penal ty nust be found unani nously by a jury.

19 The judge determ ned that although he could limt the
evi dence of the prior conviction to the proposed stipul ation, he
could not conpel the State to accept a waiver of a jury trial on

t he el ement:
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[L]ooking at [Section 972.02(1)], which talks about
jury trial waiver, it clearly states "with approval of

the court,” which | would approve of, "and consent of
the State." (Cbviously, the State doesn't consent; and
therefore, | guess we'll have the jury decide that.

110 The parties agreed that the jury would not |earn the
nature of or any details about Warbelton's prior conviction for
sexual assault of a child. Al though his judgnment of conviction
woul d be entered into evidence, it would not be published to the
jury. The jury would hear only that both parties had stipul ated
that Warbelton had a prior conviction for a violent crine as
defined under Ws. Stat. 8§ 939.632(1)(e) 1.

11 In fact, that 1is what occurred. After opening
statenents, the district attorney read the stipulation to the

jury as follows:

Exhibit No. 7 is a certified Judgnment of Conviction in
W nnebago County Case 95-CF-90. This docunent
establishes that the defendant, Jeffrey Warbelton, has
a previous conviction for a violent «crime under
W sconsin Statutes 939.632, Sub. 1, Sub. E (1).

Exhibit No. 7 was never published to the jury. The jury then
heard nearly two days of testinony regarding the alleged acts of
stalking, as well as the other charges—tel ephone harassnent,
di sorderly conduct, crimnal trespass, and crimnal damage to

property.®

® This case was consolidated with two other crimnal cases
agai nst Warbelton, alleging three counts of bail junmping and two
violations of a donestic abuse order. Utimately, the jury
returned not guilty verdicts on these five charges. They are
not at issue in this review



No. 2007AP105- CR

112 Warbelton took the stand and testified about his
recollection of the incidents that fornmed the basis for the
crimnal conplaint. During direct exam nation, he admtted that
he had been convicted of five crines.

13 The parties' stipulation was not nentioned again until
the end of trial, when the judge reread the stipulation and gave
the jury instructions. The judge instructed the jury on the

el enents of Class H felony stal king as foll ows:

If you are satisfied beyond a reasonable doubt that
all four elenments of [stal king] have been proved, you
should find the defendant guilty. If you are not so
satisfied, you nust find the defendant not quilty. |If
you find the defendant gquilty, you nust answer the
follow ng question: Did the defendant have a previous
conviction for a violent crime as defined in Section
939.632, Paren. 1 Paren. E (1), Wsconsin Statutes.
Before you may answer yes, you nust be satisfied
beyond a reasonable doubt that the answer to the
guestion is yes. If you are not so satisfied, you
must answer the question no.

Further, the judge stated, "The district attorney and the
attorney for the defendant have stipulated, or agreed, to the
exi stence of certain facts, and you nust accept these facts as

concl usively proved[.]"’

"Inits argument to this court, the State asserted that the
circuit court gave a limting instruction in order to mnimze
the possible prejudicial effect of the stipulation. A review of
the evidence shows that the following limting instruction was
read to the jury:

Evi dence has been received that the defendant, Jeffrey

A. Warbelton, has been convicted of crines. Thi s
evi dence was received solely because it bears upon the
credibility of the defendant as a w tness. It nust

not be used for any other purpose, and particularly,
you should bear in mnd that a crimnal conviction at

6
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114 The jury returned gquilty verdicts on the stalking
charge, the tel ephone harassnent charge, the crimnal damage to
property charge, and the three disorderly conduct charges. The
jury returned a not guilty verdict on the crimnal trespass
char ge. The judge sentenced Warbelton to three years
i ncarceration and three years extended supervision for stalking.
He further sentenced Warbelton to two years incarceration on
each of the remaining five counts, to run concurrently with each
ot her and consecutively to the sentence for stal king.

115 Warbelton filed a notion for postconviction relief,
asking the court to vacate all six convictions. He argued that
the court erred by admtting evidence that he had a previous
conviction for a violent crinme, and by asking the jury to
determne the fact of the prior conviction. The court denied
War bel ton' s noti on.

16 Warbelton appeal ed the decision. The court of appeals
concluded that Warbelton's prior crimnal history was not a
penal ty enhancer, but rather was an elenent of the crine. The

court further determned that it was not error for the circuit

some previous point is not proof of gquilt of the
of f ense now char ged.

This is a standard jury instruction given when evidence of
a prior conviction is admtted to inpeach the testinony of the

def endant . See Ws JIl—€Crimnal 327. Here, however, the
stipulation was not entered into evidence solely because it
bears upon the credibility of the defendant's testinony. It was

admtted because the jury was required to use the evidence of a
prior crime to find that Warbelton was guilty of Class H felony
st al ki ng.
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court to admt the evidence at trial or to instruct the jury to

make a finding on that matter. State v. Warbelton, 2008 W App

42, 91, 308 Ws. 2d 459, 747 N W2d 717. War bel ton petitioned
for review
1.
17 The question of whether to admt evidence is wthin

the circuit court's discretion. State v. Franklin, 2004 W 38,

16, 270 Ws. 2d 271, 677 N W2d 276. This court wll reverse
such a decision only if the circuit court erroneously exercised
its discretion. 1d. A circuit court erroneously exercises its
di scretion when it bases its decision on a msstated fact or an

incorrect view of the |aw State v. Delgado, 223 Ws. 2d 270,

280, 588 N.W2d 1 (1999).

118 In determning whether the legislature intended the
conviction of the prior violent crine to be a penalty enhancer
or an elenment of Ws. Stat. 8§ 940.32(2n), we are presented with
a question of [|aw State v. Smth, 2005 W 104, 9113, 283

Ws. 2d 57, 699 N W2d 508. Simlarly, the determnation of
whet her this fact should have been submtted to the jury also

presents a question of |aw State v. LaCount, 2008 W 59, 947,

310 Ws. 2d 85, 750 N W2d 780. W review questions of |aw
i ndependently from the conclusions rendered by the circuit court

and the court of appeals. State ex rel. H pp v. Mirray, 2008 W

67, 120, 310 Ws. 2d 342, 750 N.W2d 873.
[T,
119 We examne first whether a prior conviction for a
violent crine is a penalty enhancer, as Warbelton contends, or

8
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an elenment of Section 940.32(2m(a), as advanced by the State.
This distinction is inportant because if it is nerely a penalty
enhancer akin to the habitual crininality statute,® the circuit
court commtted error by admtting evidence of Warbelton's prior
crime:

A repeater charge is relevant only to the action of
the trial judge in inposing sentence after the jury
has made the finding of guilt in respect to the crine
tried before it. It nmust be withheld fromthe jury's
know edge.

Mul kovich v. State, 73 Ws. 2d 464, 468, 243 N.W2d 198 (1976).

120 Two cases from the United States Suprene Court
provi de hel pful context to our elenent versus penalty enhancer

inquiry. In Apprendi v. New Jersey, 530 U S. 466, 477 (2000),

the court reasoned that a crimnal defendant is entitled to "a
jury determnation that he is qguilty of every elenent of the
crimre with which he is charged, beyond a reasonable doubt."
Cenerally, a fact nust be submitted to a jury and proven beyond
a reasonable doubt if it increases the potential penalty for a
crime beyond the penalty which could otherw se be inposed. Id.
at 476. The due process protections guaranteed by a jury trial
"extend, to sone degree, to determnations that go not to a
defendant's guilt or innocence, but sinply to the length of his
sentence.” 1d. at 484 (quotations omtted). The U.S. Suprene

Court st ated:

The judge's role in sentencing is constrained at its
outer limts by the facts alleged in the indictnent

8 Ws. Stat. § 939.62(1) (2005-06).
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and found by the jury. Put sinply, facts that expose
a defendant to a punishnment greater than that
otherwise legally prescribed were by definition
"el ements" of a separate |egal offense.

ld. at 483 n. 10.
21 The sole exception to this rule is the fact of a prior

convi cti on. Id. at 487-88 (citing Al nmendarez-Torres v. United

States, 523 U. S. 224 (1998)). The legislature has the authority
to designate a prior conviction as a penalty enhancer rather

than an el ement of the offense. Al nendarez-Torres, 523 U. S. at

246. Although the legislature is permtted to designate a prior
conviction as a penalty enhancer, it does not follow that the
| egislature is forbidden from designating a prior conviction as
an element.® Unless otherwi se designated by the legislature, a
fact relevant to conviction is presuned to be an essential
el ement of a crinme.®

22 Wth these principles in mnd, we turn to an anal ysis
of the text of the statute. Determ ning whether a fact is an

elenent or a penalty enhancer is an exercise in statutory

° For another exanple, see Ws. Stat. § 941.29(2)(a), which
crimnalizes possession of a firearm for individuals previously
convicted of a felony. State v. G bson, 2000 W App 207, {18,
238 Ws. 2d 547, 618 N.W2d 248 (concluding that a prior felony
conviction is an element of 8 941.29(2)(a)).

10 See Massey v. United States, 281 F. 293, 297 (8th Cir.
1922) ("Statutes providing for greater punishnment of second or
subsequent offenses by the sane person have long been in force

in this country . . . . It is the established rule, under such
statutes, unless the statute designates a different nobde of
procedure, . . . the indictnment or information nust allege the

fact of the prior conviction, and the allegation of such
conviction nmust be proved in the trial to the jury.”) (G tation
omtted).

10
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interpretation. The legislature is entrusted to define the
el enments of a crinme and to prescribe punishnments for each crine.

State v. Davison, 2003 W 89, 931, 263 Ws. 2d 145, 666

N.W2d 1; see also Liparota v. United States, 471 U S. 419, 424
(1985).

123 The 2001-02 version of Ws. Stat. 8§ 940.32 provides in

rel evant part:

(2) Wioever neets all of the followng criteria is
guilty of a Cass | felony:

(a) The actor intentionally engages in a course of
conduct directed at a specific person that would
cause a reasonable person under the sane
circunstances to fear bodily injury to or death
of hinself or herself or a nenber of his or her
fam |y or househol d.

(b) The actor intends that at |east one of the acts
that constitute the course of conduct wll place
the specific person in reasonable fear of bodily
injury to or death of hinself or herself or a
menber of his or her famly or househol d.

(c) The actor's acts induce fear in the specific
person of bodily injury to or the death of
himself or herself or a nenber of his or her
famly or househol d.

(2m Woever violates sub. (2) is guilty of a Cass H
felony if any of the follow ng applies:

11
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(a) The actor has a previous conviction for a violent
crime, as defined in s. 939.632(1)(c)l1.,' or a
previous conviction wunder this section or s.
947.013(1r), (1t), (1lv), or (1x).?'?

(b) The actor has a previous conviction for a crine,
the victim of that crinme is the victim of the
present violation of sub. (2), and the present
violation occurs within 7 years after the prior
vi ol ent convi cti on.

(c) The actor intentionally gains access or causes
another person to gain access to a record in
el ectronic f or mat t hat cont ai ns personal |y
identifiable information regarding the victim in
order to facilitate the violation

(d) The person violates s. 968.31(1) or 968.34(1) in
order to facilitate the violation

(e) The victimis under the age of 18 years at the
time of the violation.

(3) Wioever violates sub. (2) is guilty of a Cass F
felony if any of the follow ng applies:

Ws. Stat. § 940.32 (enphasis added).?*®

1 These felonies include various classifications of
hom ci de, felony murder, battery, mayhem sexual assault, taking
host ages, ki dnappi ng, endangering safety by use of a dangerous
weapon, disarmng a peace officer, arson, Mlotov cocktails,
several types of burglary, carjacking, robbery by use of a
dangerous weapon, various classifications of sexual assault,
exploitation or abuse of a child, child enticenent, soliciting a
child for prostitution, and abduction of a child.

2 These subsections define various classifications of
har assnent .

13 The following facts are elenents of Cass F felony
stal ki ng under Ws. Stat. 8§ 940.32(3):

(a) The act results in bodily harmto the victimor a
menber of the victims famly or househol d.

12
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24 The statute creates three distinct classifications of

stal ki ng of fenses. Sub. (2) defines the underlying offense of
stalking, a Cass | felony. Sub. (2m enunerates five facts
which elevate the offense to a Cass H felony. Sub. (3

enunerates three facts which elevate the offense to a Cass F
felony. The subsection at issue in this review is sub. (2nm(a),
whi ch el evates the crinme of stalking to a Cass H felony if the
def endant has a prior conviction for a violent crinme, a crinme of
stal king, or a crime involving harassnent.

125 Warbelton asserts that sub. (2m(a) is akin to a
penalty enhancer nuch |ike the enhancers designated for repeat
of fenders under 8§ 939.62, "Increased penalty for habitua

of f ender. " He argues that stalking is always crimnal

(b) The actor has a previous conviction for a violent
crinme, as defined in s. 939.632(1)(c)l., or a
previous conviction wunder this section or s.
947.013(1r), (1t), (1v), or (1x), the victim of
that crinme is the victimof the present violation
of sub. (2), and the present violation occurs
within 7 years after the prior conviction.

(c) The actor uses a dangerous weapon in carrying out
any of the acts .

Y 1n relevant part, Ws. Stat. § 939.62(1) (2005-06)
provi des:

If the actor is a repeater, as that termis defined in
sub. (2), and the present conviction is for any crinme
for which inprisonnent may be inposed . . . the
maxi mum term of inprisonment prescribed by law for
that crinme may be increased as foll ows:

(a) A maximum term of inprisonnment of one year or
| ess may be increased to not nore than 2 years.

13



No. 2007AP105- CR

behavi or, regardless of whether the defendant has been
previously convicted of a violent crine. He asserts that there
IS no reason to treat a prior conviction for a violent crine as
a substantive elenent that nust be determ ned by the jury.

26 Al though there are simlarities between sub. (2n)(a)
and the increased penalty for habitual crimnality statute,
there are significant differences as well. An analysis of the
statutory history and the text of the stalking statute reveals
that the legislature intended a prior conviction for a violent
crime to be a substantive elenment of Cass H felony stalking.

27 Section 940.32 was first created by 1993 Wsconsin Act
96. Under this statute, the underlying crime of stalking was a
Cl ass A m sdeneanor defined in Ws. Stat. 8§ 940.32(2) (1993-94).
The statute also provided that stalking was an aggravated C ass
E felony if either of the followng facts was present: (a) the
act resulted in bodily harmto the victim or (b) the actor had
a previous stalking conviction for a violation against the sane

victimwi thin the past seven years. 1d. § 940.32(3).

(b) A maximum term of inprisonnent of nore than one
year but not nore than 10 years may be increased
by not nore than 2 years if the prior convictions
were for msdenmeanors and by not nore than 4
years if the prior conviction was for a felony.

(c¢) A maximum term of inprisonnment of nore than 10
years may be increased by not nore than 2 years
if the prior convictions were for m sdeneanors
and by not nore than 6 years if the prior
conviction was for a felony.

14
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128 The statute was anmended once in 1993, shortly after
its creation. See 1993 Ws. Act 496. Among ot her revisions,
the act created sub. (2m, which provided that anyone who
commts the underlying crinme of stalking is guilty of a Class D
felony if he or she intentionally gains access to an electronic
record containing personal information regarding the victim in
order to facilitate the stalking offense. 1d. § 940.32(2m.

129 In 2001, the legislature significantly restructured
and revised the statute, adding the |anguage that is the subject
of Warbelton's appeal. See 2001 Ws. Act 1009. Anmong ot her
changes, these anendnents broadened the definition of stalking®®
and revised the structure of the statute to reflect the three
tiers of stalking offenses delineated above. An exam nation of
the text reveals that the legislature designated a prior violent
conviction as an element of Cass H Felony Stal king, rather than
as a penalty enhancer. The following textual clues lead to this
determ nati on.

130 First, sub. (2m(a) designates a list of specific
crinmes that elevate a sinple stalking offense to a Cass H
f el ony. These enunerated prior convictions are for a specific
set of violent crinmes, prior stalking offenses, and harassnent
of f enses. The legislature's focus on the nature of the prior
crime, rather than the sinple fact of a prior conviction,

denonstrates that the legislature's intent was not sinply to

1> The anendments clarified that the course of conduct
constituting stalking would create fear in a reasonable person
with the sane experiences as the victim

15
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provi de an enhanced punishnment for habitual crimnality. The
sel ection of these specific crinmes indicates that t he
| egi slature defined stalking as an aggravated crinme when the
perpetrator has a history of violent or obsessive behavior.

131 Second, although the habitual <crimnality statute
provi des a nunber of years that a judge nay add to a sentence if
there are prior convictions, the stalking statute specifies that
defendants are guilty of a higher class of felony if they have
specific prior convictions. Under sub. (2m), if any of the
listed conditions are net, then the defendant is guilty of a
Class H felony. 8 940.32(2m. A prior conviction for a violent
crime, by itself, subjects the defendant to an entirely
different class of felony. This indicates that the legislature
intended a prior conviction to be an elenent of the offense
rather than a penalty enhancer.

132 Third, the stalking statute is not structured |ike the
habitual crimnality statute, which defines penalty enhancers
rat her than substantive el enents. I nstead, the stalking statute
sets up three classes of stalking, with increasing punishments—
Class | felonies under 8§ 940.32(2), CCass H felonies under
8§ 940.32(2m, and dass F felonies under 8§ 940.32(3).

133 Apart from sub. (2m(a), the four subsections under
sub. (2m) contain alternative facts that require proof to a jury
beyond a reasonable doubt. These alternative facts are a prior
conviction for any offense against the same victim within the
past seven years, the use of an electronic record in order to
facilitate the stalking violation, the interception and

16
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di scl osure of another person's communication in order to
facilitate the stalking violation, and a victimwho is under the
age of 18. § 940.32(2m(b)-(e).*

134 Thus, it is wunlikely that the |legislature intended
sub. (2m(a) to define a penalty enhancer, when all of the other
facts enunerated in subs. (2n) and (3) appear to be essential
el ements that nust be proven to a jury. The structure of the
statute, viewed in its entirety, indicates that a prior
conviction for a violent crinme is an essential elenment for a
convi ction under 8§ 940.32(2m(a).

135 Qur analysis is confirmed by the legislative history
of stalking statutes in Wsconsin and nationally. St al ki ng
statutes were passed nationwide in the early 1990s in response
to several high-profile nurders of wonmen who had previously been
stalked by their Kkillers. See Nat'l Inst. of Justice, US.

Dep't of Justice, Project to Develop a Mydel Anti-Stalking Code

for States 5 (1993). Wsconsin's initial enactnent closely

® Further, the subsections listed under § 940.32(3) contain
alternative facts that nust be proven to a jury before a
def endant can be convicted of Cass F stalking. These facts
are: (a) bodily harmto the victim (b) a prior conviction for a
violent crime, a stalking crime, or harassnent against the sane
victimof the current charge and wthin the past seven years; or
(c) use of a weapon during the conmission of the «crine.
§ 940.32(3)(a)-(c).

17
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tracks nmuch of the |anguage of a nodel statute pronulgated in
1993 by the National Institute of Justice.?'’

136 The Institute noted, "Stalkers nay be obsessive,
unpredi ctable, and potentially violent. They often commt a
series of increasingly violent acts, which nmay beconme suddenly
violent, and result in the victims injury or death." Id. at
49. Unlike with other crimes against life and bodily security,
the nental state of the victim—as well as the nental state of
the perpetrator—+s an elenent of the crine of stalking. The
Institute explained, "Stalking may involve conduct intended to
be an expression of the stalker's feelings toward the victim"
Id. at O. "Since stalking statutes crimnalize what otherw se
would be legitimte behavior based upon the fact that the
behavi or induces fear, the level of fear induced in a stalking
victimis a crucial element of the stalking offense.” |d. at
48.

137 At the tinme that the nodel statute was pronul gated,

nine states permtted enhanced penalties for stalking if the

17 Conpare Ws. Stat. § 940.32 (1993-94) with Nat'l Inst. of
Justice, U S. Dep't of Justice, Project to Develop a Mddel Anti-
Stalking Code for States 43-44 (1993). The definitions are
nearly identical in the |Institute's nodel statute and the

W sconsin statute. Further, both define the underlying crine of
stalking using the sane elenents, with mnor substitutions in
| anguage. Conpare 8 940.32(2) wth Nat'l Inst. of Justice,
supra, at 43-44. The 1993 Wsconsin Statute included additional
aggravating factors not included in the nodel statute. See Ws.
Stat. 8 940.32(3) (1993-94).

W note, however, that there is no direct reference to the

nodel statute recorded in the legislative history of Ws. Stat.
§ 940. 32.
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def endant has previously been convicted of another felony. Id.
at  28. The Institute recomended that states "consider
establishing a continuum of charges that could be used by |aw
enforcenent officials to intervene at various stages." 1d. at
49,

138 The Institute explicitly discussed benefits of a

graduat ed system of puni shnent:

If stalking is not treated as a felony, a state my
wi sh to consider incorporating a system of aggravating
factors into its stalking sentencing policy so that a
particular stalking incident can be elevated from a
m sdeneanor to a felony if those aggravating factors
are present.

Id. Further, the |Institute stated, "As an alternative to
penalty enhancenents, states may wsh to consider creating a
separate crinme—For exanple, aggravated stalking—to deal wth
convicted stalkers who have commtted previous felonies or
stal king offenses.” 1d. at 50.

139 This is precisely what is borne out in the Wsconsin
St at ut es. W sconsin's anti-stalking statute delineates three
degrees of stalking depending on the presence of aggravating
factors—€class | felony, Cass Hfelony, and Cass G fel ony.

140 Based on the above, we conclude that a prior
conviction for a violent crime under Ws. Stat. 8§ 940.32(2m(a)
is an element of the stalking crinme, rather than a penalty
enhancer.

I V.
141 We determ ne next whether the court erred by admtting

the stipulation into evidence and by submtting the elenent to
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the jury for its determ nation. Warbelton contends that even if
a prior conviction for a violent crinme is an elenent of Cass H
felony stalking, the circuit court erred by refusing to follow

State v. Al exander, 214 Ws. 2d 628, 571 N.W2d 662 (1997). He

asserts that the probative value of the stipulation was
outwei ghed by the risk of unfair prejudice. As such, he argues
that under Al exander, the stipulation should not have been
admtted into evidence and the jury should not have been asked
to determne whether he had a prior conviction for a violent
crine.

142 1n Al exander, the defendant was on trial for operating
whil e intoxicated—third offense. One of the elenents of this
crime is at Jleast two prior convictions, suspensions, or
revocati ons. The parties agreed to a stipulation, which stated
t hat the defendant had two or nmore prior convi cti ons,
suspensions, or revocations. Id. at 637. This sanitized
stipulation did not informthe jury that the prior convictions,
suspensions, or revocations were for drunk driving. The State
refused, however, to consent to Al exander's proposed waiver of a
jury trial on the elenment. |d.

143 1In Al exander, we stated, "It is highly likely that
jurors' experiences and comon sense would tell them that when a

defendant is charged with driving wth a prohibited alcohol

concentrati on, t he prior convi ctions, suspensi ons or
revocations . . . nust be driving offenses and |ikely drunk-
driving offenses.” ld. at 648. The court concluded that

evidence of the priors would lead the jury to think that because
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he had driven drunk at Ileast twice before, "he was probably

driving while intoxicated on the date in question.” 1d. at 649-
50.

44 Due to the likelihood of unfair prejudice, we
concl uded that "the evidence of the defendant's prior

convi ctions, suspensions or revocations should be excluded and
the [prior conviction] elenent not submtted to the jury because
t he probative val ue of t he def endant' s adm ssi on IS
substantially outweighed by the danger of wunfair prejudice to
the defendant."” |1d. at 645.

45 The nature of the drunk driving offense and the social
stignma attached to it are conpelling factors that we took into
account when rendering our decision in Al exander. G ven these
factors, "passion, prejudice[, or] public feeling . . . may
[ have] render[ed] inpossible or unlikely an inpartial trial by
jury" if the jury was aware of prior convictions, suspensions,

or revocations. See Singer v. United States, 380 U S. 24, 37-38

(1965).1®  Under these circunmstances, we concluded that it was

8 |n Singer v. United States, 380 U S. 24, 37-38 (1965),
the United States Suprenme Court |eft open the possibility that
in sonme situations, a defendant mght be able to insist upon a
bench trial. The court stated:

We need not determne in this case whether there m ght
be sone circunstances where a defendant's reasons for
wanting to be tried by a judge alone are so conpelling
that the Governnent's insistence on trial by jury
would result in the denial to a defendant of an
inmpartial trial. Petitioner argues that there m ght
arise situations where passion, prejudice[,] public
feeling or sone other factor may render inpossible or
unlikely an inpartial trial by jury.
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not a matter for determnation by the jury. Al exander, 214
Ws. 2d at 651.

46 Despite the parallels between Al exander and this case,
we decline to extend Alexander's holding to the stalking
statute. Alexander is |limted to prosecutions for driving while
under the influence of an intoxicant or wth a prohibited
al cohol concentrati on. In these wunique cases, the risk of
unfair prejudice is extrenely high, given the I|ikelihood that
jurors will nake prohibited inferences based on the fact of
mul ti ple prior convictions, suspensions, or revocations.

147 First, wupon learning that the defendant has prior
convi ctions, suspensions, or revocations, jurors are likely to
infer that these prior offenses were also for drunk driving—
precisely the sane offense the defendant is charged with now.
Second, wupon learning that the defendant had multiple prior
of fenses, jurors are likely to infer that the current charge is
part of a pattern of behavior—that is, that the defendant
habitually drives while intoxicated. Third, given the
defendant's probable habit of driving while intoxicated, jurors
m ght conclude that even if the defendant is not guilty on the
particul ar occasion charged, the defendant likely commtted the
sane offense on many other occasions wthout being caught.
Thus, the jury 1is |likely <convict, even if there is not
persuasive proof that the defendant is guilty of the instant

char ge.

Id. (quotations and footnote omtted).
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148 These likely inferences are at the heart of Ws. Stat.
§ 904.04,% the rule that prohibits a verdict based not on proof
of the charged offense, but rather on the defendant's propensity
to commt bad acts. In contrast, the elenent of the stalking
statute that requires proof of a prior violent crinme does not
pose equival ent risks. Here, the jury is not likely to infer
that because the defendant was convicted of a prior violent
crime, it was a stalking offense. The prior offense could be
one of a nunber of violent offenses. Additionally, the statute
does not require nultiple prior offenses, and therefore does not
suggest a pattern of behavior. Finally, because the elenent
does not inply a particular habit, jurors are unlikely to return
a qguilty verdict despite insufficient evidence of the crine
char ged.

149 Having determned that Al exander is not applicable to
this situation, we turn to Warbelton's argunents. Prior to
trial, Warbelton invoked twd distinct procedures wused in
crimnal trials to deal with uncontested facts—a stipulation to

0

an agreed fact,? and a partial jury waiver. A stipulation to an

19 Ws. Stat. § 904.04(2)(a) provides in part:

Except as provided in par. (b), evidence of other
crinmes, wongs, or acts is not adm ssible to prove the
character of a person in order to show that the person
acted in conformty therewth.

20 When both the defendant and the district attorney agree
that a fact 1is proven, the parties can stipulate to the
exi stence of that fact. The stipulation dispenses wth the need
for further proof of the fact and is presented to the jury.
Meyers v. State, 193 Ws. 126, 127, 213 N.W 645 (1927).
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agreed fact is evidence, and its admssibility is governed by
the statutory rules of evidence. In contrast, a waiver of one
or nore elenents of a crine is a partial jury waiver, and it is
governed by separate statutory and constitutional rules.?!

150 W& address Warbelton's argunents in turn. First, he
contends that the stipulation should not have been admtted into
evi dence because it was unfairly prejudicial under Ws. Stat.
§ 904. 03. ??

51 Because a prior conviction is an elenment of the crine
char ged, evidence of the prior conviction 1is certainly
probati ve. Evidence of a prior crinme can also be prejudicial.
Wen, as here, prejudicial evidence is necessary to prove the
elenment of a crime charged, the court nust take great care to
mnimze the risk of unfair prejudice in all ways possible. See

State v. MAIlister, 153 Ws. 2d 523, 451 N.W2d 764 (C. App.

1989); dAd Chief v. United States, 519 U S 172 (1997). The

State can be conpelled to limt its proof of the elenent to a

sanitized stipulation to the prior conviction. See MAllister,

2l See State v. Villarreal, 153 Ws. 2d 323, 330-31, 450
N.W2d 519 (C. App. 1989). In such a case, the defendant
receives a bench trial on one or nore elenents of the charged
crime, and the evidence relevant to these elenents is not
admtted to the jury.

2 Ws. Stat. § 904.03 provides:

Al though relevant, evidence may be excluded if its
probative value is substantially outweighed by the
danger of wunfair prejudice, confusion of the issues,
or msleading the jury, or by considerations of undue
delay, waste of tine, or needless presentation of
cunul ati ve evi dence.
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153 Ws. 2d 523 (concluding that, in a prosecution for felon in
possession of a firearm evidence of the prior felony conviction
was irrelevant when the defendant offered to stipulate to the
prior felony conviction); dd Chief, 519 US. 172 (concluding
that the judge abused his discretion by admtting evidence of a
prior felony when the defendant offered to stipulate that he had
a prior felony conviction).

152 In MAIlister, the court of appeals addressed the

felon in possession of a firearm statute, Ws. Stat. § 941. 29,
in which one of the elenments is a prior conviction of a felony.
The court reasoned that evidence offered to prove the elenent is

al ways rel evant. McAllister, 153 Ws. 2d at 529. However, the

statute required proof only of the fact of a prior felony

conviction. The type of felony conviction and narrative details

regarding the felony conviction were not relevant to prove the
felon in possession of a firearmcharge. 1d.

53 To this end, the court stated:

Were the defendant offers to stipulate to or admt
the felony-conviction elenent of the crinme with which
he or she is charged, and the other-crinmes evidence is
not offered under sec. 904.04(2). Stats., to show the
defendant's notive, opportunity, intent, or one of the
ot her perm ssible exceptions, such evidence is
irrel evant and shoul d be excl uded.

| d. Wen the defendant agrees to a sanitized stipulation
admtting the prior conviction, there is no need for further
proof relating to the nature of the conviction.

154 Here, Warbelton offered to stipulate to the fact that

he had a prior conviction for a violent crine. The State agreed
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to the stipulation, and the court determ ned that evidence about
the nature of the prior conviction would not be before the jury.
Al though Warbelton's 1995 judgnent of conviction was entered
into evidence, it was not published to the jury. The jury was
told only that Warbelton had been convicted of a violent crineg,
and that the stipulation was conclusive proof. Thi s procedure

was proper under MAIlister and A d Chief.

155 Having determned that adm ssion of the stipulation
was not error, we turn to Warbelton's second argunent. Bef ore
trial, Warbelton asked the court to grant his request to waive a
jury determnation of the elenent. The State, however, did not
consent to jury waiver of the elenent. War bel ton argues that
the State's approval was not necessary, and that the circuit
court erred by declining to grant a partial jury waiver.

156 A defendant has a constitutional right to a jury
trial. This right is personal and fundanental and cannot be
wai ved unless the defendant makes a voluntary, know ng, and

intelligent waiver on the record. State v. Livingston, 159

Ws. 2d 561, 569-70, 464 N.W2d 839 (1991).
157 It does not follow however, that the defendant has

the right to insist upon a bench trial. See Singer, 380 U S. at

26 (concluding that there is no federal constitutional right to
waive jury trial). Qur court of appeals has tw ce concluded
that, in accordance with Ws. Stat. 8§ 972.02(1), the court nust
approve and the State nust consent to the defendant's request to

waive a jury trial. See State v. Burks, 2004 W App 14, 268

Ws. 2d 747, 674 N W2d 640 (determning that even when the
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defendant and the State agree to waiver, a judge can refuse to
approve it and is not required to give reasons for doing so)

State v. Cook, 141 Ws. 2d 42, 413 N.W2d 647 (Ct. App. 1987)

(concluding that the State is neither constitutionally nor
statutorily required to consent to the defendant's jury waiver).
158 The procedure for waiving a jury trial is outlined in

Ws. Stat. § 972.02(1):

[Crimnal cases shall be tried by a jury . . . unless
the defendant waives a jury in witing or by statenent
in open court . . . with the approval of the court and
t he consent of the state.

159 The rule requiring the State's consent to a full jury
wai ver applies to waiver of a jury trial on one elenent as well.

See State v. Villarreal, 153 Ws. 2d 323, 332, 450 N W2d 519

(Ct. App. 1989); see also State v. Hauk, 2002 W App 226, 132

257 Ws. 2d 579, 652 N W2d 393 (citations and quotations

omtted):
The right to a jury trial includes the right to have a
jury determne each elenent of the crine. Furt her,
def endant s retain this right no mat t er how
overwhel m ng the evidence. Therefore, whether Hauk

wai ved her right to have the jury determne all the
el enents of the crinme or only sone of them the waiver
analysis is the sane.
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These cases nmake clear that waiver of one elenent requires the
same procedure as a full jury waiver.?® This is the procedure
described in Ws. Stat. 8§ 972.02(1), where the defendant, the
State, and the court nust all agree to the partial jury waiver.

60 In this case, the State refused to consent to partia
jury waiver. Warbelton could not waive a jury trial on the
el ement without the consent of the State. Thus, the circuit
court did not err in submtting the elenent to the jury for its
determ nation

V.

61 In sum we conclude that a prior conviction for a
violent crime under Ws. Stat. 8 940.32(2m(a) is an el enent of
the stalking crine, rather than a penalty enhancer. We further
determ ne that Al exander is applicable only to prosecutions for
driving while under the influence of an intoxicant or with a
prohi bited al cohol concentration. Here, the circuit court did

not err by admtting the stipulation into evidence and by

23 State v. Benoit, 229 Ws. 2d 630, 600 N W2d 193 (Ct.
App. 1999) does not contravene this doctrine. In Benoit, the
defendant's attorney stipulated to the second elenent of
bur gl ary—nonconsent of the owner—+n order to prevent the owner
fromtestifying. See id. at 634. The court instructed the jury
on all elenments of the crime, including nonconsent. 1d. at 635.
The court also instructed the jury that because nonconsent had
been stipulated, it was considered proven. Id. After trial
Benoit appealed, arguing that the colloquy was insufficient to
support his partial jury waiver. Id. at 636. The court of
appeals determned that there was no jury waiver because the
jury "made a conplete and final determnation of guilt based on
the evidence presented; the <court played no role as fact
finder." 1d. at 637.
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submtting the element to the jury for its determnation.
Accordingly, we affirmthe court of appeals.
By the Court.—Fhe decision of the court of appeals is

af firned.
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