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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Pet i t i oner s Nel l y De La 

Tr i ni dad,  Vi ct or  Leonar do Agui l ar - Her nandez,  and Luz Mar i a 

Tor r es- Sanches ( col l ect i vel y,  De La Tr i ni dad)  ar e t he par ent s of  

t wo chi l dr en who dr owned i n a pond on t he gr ounds of  Hal t er  

Wi l dl i f e,  I nc.   De La Tr i ni dad seeks r evi ew of  an unpubl i shed 
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cour t  of  appeal s  opi ni on1 af f i r mi ng a c i r cui t  cour t  or der  t hat  

di smi ssed t hei r  l awsui t  agai nst  Hal t er  Wi l dl i f e,  I nc.  ( Hal t er ) ;  

i t s  i nsur er ,  Capi t ol  I ndemni t y Cor por at i on;  and l i f eguar d Rachel  

Pr oko,  an empl oyee of  Hal t er ,  on t he gr ounds t hat  t he 

r ecr eat i onal  i mmuni t y st at ut e2 appl i es and bar s a sui t  under  

t hese ci r cumst ances.  

¶2 The sol e quest i on bef or e us i s whet her  Hal t er  i s  " an 

or gani zat i on or  associ at i on not  or gani zed or  conduct ed f or  

pecuni ar y pr of i t "  under  Wi s.  St at .  § 895. 52( 1) ( c)  and as such 

ent i t l ed t o i mmuni t y f r om l i abi l i t y  f or  negl i gence,  as wel l  as 

f or  saf e pl ace vi ol at i ons,  f or  any deat hs occur r i ng dur i ng 

r ecr eat i onal  act i v i t y on Hal t er ' s  l and. 3  De La Tr i ni dad cont ends 

t hat  Hal t er  cannot  be a nonpr of i t  or gani zat i on f or  t wo r easons:  

f i r st ,  because i t  was i ncor por at ed i n 1984 under  t he st at ut e 

t hat  s i nce 1953 has gover ned f or - pr of i t  cor por at i ons;  and 

second,  because i t  suppl ement ed member shi p dues wi t h r evenues 

f r om ot her  act i v i t i es——r evenues t hat  cr eat ed a budget  sur pl us or  

                                                 
1 Nel l y De La Tr i ni dad v.  Capi t ol  I ndem.  Cor p. ,  No.  

2007AP45,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jan.  23,  2008) .  

2 Wi s.  St at .  § 895. 52 ( 2005- 06) .   Al l  subsequent  r ef er ences 
t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 ver si on unl ess 
ot her wi se i ndi cat ed.  

3 Because t he st at ut e al so gr ant s i mmuni t y t o t he empl oyees 
and agent s of  nonpr of i t  l andowner s,  and because Pr oko i s bei ng 
sued i n her  capaci t y as an empl oyee of  Hal t er ,  t he r esol ut i on of  
t hi s quest i on af f ect s t he c l ai ms agai nst  Pr oko as wel l .   " [ N] o 
owner  and no of f i cer ,  empl oyee or  agent  of  an owner  i s l i abl e 
f or  t he deat h of ,  any i nj ur y t o,  or  any deat h or  i nj ur y caused 
by,  a per son engagi ng i n a r ecr eat i onal  act i v i t y on t he owner ' s 
pr oper t y.  .  .  . "   Wi s.  St at .  § 895. 52( 2) ( b) .  
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pr of i t  whi ch i n t ur n meant  di v i dends f or  member s i n t he f or m of  

dues t hat  wer e l ower  t han t hey woul d ot her wi se have been.   

Hal t er  ar gues t hat  i t s ar t i c l es of  i ncor por at i on show t hat  i t  

was or gani zed as a nonpr of i t ,  and i t s f i nanci al  r ecor ds and i t s 

st at us wi t h t he I nt er nal  Revenue Ser vi ce ( I RS)  and t he Wi sconsi n 

Depar t ment  of  Fi nanci al  I nst i t ut i ons ( DFI )  show t hat  i t  i s  not  

conduct ed f or  pr of i t  and has never  pai d any di v i dends.   

¶3 The r ecr eat i onal  i mmuni t y st at ut e does not  def i ne 

nonpr of i t s by r ef er enci ng t he chapt er  under  whi ch t hey wer e 

i ncor por at ed,  ei t her  chapt er  180 or  181,  so t hat  f act or  i s not  

di sposi t i ve of  t he quest i on.   We see no basi s i n t he st at ut e f or  

def i ni ng " pr of i t "  as br oadl y as De La Tr i ni dad ur ges.   Hal t er ' s 

ar t i c l es of  i ncor por at i on,  t ax r et ur ns,  and f i nanci al  st at ement s 

make cl ear  t hat  i t  was or gani zed and i s conduct ed as a nonpr of i t  

or gani zat i on,  a f act  r ecogni zed by bot h Wi sconsi n and t he 

f eder al  gover nment .   For  t hese r easons,  expl ai ned mor e f ul l y  

bel ow,  Hal t er  i s  a nonpr of i t  or gani zat i on as def i ned by t he 

st at ut e and i s t hus ent i t l ed t o i mmuni t y.   

¶4 We t her ef or e af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .   BACKGROUND 

¶5 Though i t  f i l ed r est at ed ar t i c l es of  i ncor por at i on i n 

1984 and 1988 whi ch var i ed i n some r espect s f r om t he or i gi nal  

ar t i c l es,  Hal t er  has si nce i t s  i ncept i on consi st ent l y def i ned 

i t sel f  as a nonpr of i t  st ock cor por at i on under  ch.  180 of  t he 

Wi sconsi n St at ut es.   These ar t i c l es and successi ve r est at ed 

ar t i c l es of  i ncor por at i on wer e accept ed f or  f i l i ng by t he 
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secr et ar y of  st at e.   The cur r ent  ar t i c l es of  i ncor por at i on 

descr i be Hal t er  as a hunt  and spor t sman cl ub wi t h t he pur pose of  

pr omot i ng wet l ands pr eser vat i on and envi r onment al  educat i on.   

I t s r egul at i ons al l ow i t s appr oxi mat el y 275 dues- payi ng member s 

t o i nvi t e guest s4 t o event s hel d on t he cl ub' s gr ounds,  whi ch 

i ncl ude a c l ubhouse,  a pi cni c ar ea,  a bal l  par k,  and a beach and 

pond used f or  f i shi ng and swi mmi ng.   I n addi t i on t o annual  

member shi p dues,  Hal t er  col l ect s ext r a f ees f r om member s who 

host  pi cni cs and ot her  event s t o whi ch guest s ar e i nvi t ed.  

¶6 I t  was at  one such event ,  a company pi cni c host ed on 

Jul y 13,  2002,  by Fi ni shi ng and Pl at i ng Ser vi ces ( FPS)  of  

Kenosha, 5 t hat  t he t r agi c dr owni ngs of  t he t wo chi l dr en occur r ed.   

¶7 De La Tr i ni dad f i l ed t hi s l awsui t ,  al l egi ng negl i gence 

and saf e pl ace vi ol at i ons by Hal t er ,  and negl i gence by Pr oko.   

The Kenosha Count y Ci r cui t  Cour t ,  t he Honor abl e Davi d 

Bast i anel l i  pr esi di ng,  gr ant ed summar y j udgment  f or  t he 

def endant s.   The ci r cui t  cour t  not ed t hat  despi t e Hal t er ' s 

or gani zat i on under  ch.  1806 as a nonpr of i t  st ock cor por at i on,  al l  

                                                 
4 The gener al  publ i c does not  have access t o Hal t er ' s 

f aci l i t i es;  onl y c l ub member s and t hei r  guest s may be on t he 
pr oper t y.   Payment  of  i nvoi ces or  st at ement s i s r equi r ed under  
t he or gani zat i on' s r egul at i ons t o be made by a member ' s check.   

5 The pi cni c guest s wer e not  char ged admi ssi on;  i n keepi ng 
wi t h Hal t er ' s r egul at i ons,  FPS,  whi ch hel d a cor por at e 
member shi p wi t h Hal t er ,  pai d t he i nvoi ce f or  t he pi cni c.  

6 The pr esent  ver si on of  ch.  180 of  t he Wi sconsi n St at ut es 
gover ns " Busi ness Cor por at i ons, "  whi ch i ncl ude t hose i ssui ng 
st ock.   Wi s.  St at .  § 180. 0103( 5) .   The pr esent  ver si on of  ch.  
181 gover ns " Nonst ock Cor por at i ons, "  whi ch ar e def i ned as 
i ncl udi ng nonpr of i t  cor por at i ons.   Wi s.  St at .  § 181. 0103( 5) .   
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of  t he document at i on of  i t s  exi st ence,  f r om i t s ar t i c l es of  

i ncor por at i on t o i t s t ax r et ur ns,  suppor t ed t he concl usi on t hat  

i t  was or gani zed as a nonpr of i t .   The ci r cui t  cour t  al so 

concl uded t hat  under  t he st at ut e' s def i ni t i on,  Hal t er ' s f und-

r ai s i ng act i v i t i es di d not  make i t  a f or - pr of i t  cor por at i on,  

not i ng t hat  t he r ecor d showed no di st r i but i ons of  pr of i t s or  

ear ni ngs t o member s.   The cour t  of  appeal s af f i r med,  poi nt i ng 

out  t hat  t he r ecr eat i onal  i mmuni t y st at ut e does not  def i ne 

nonpr of i t  wi t h r ef er ence t o t he chapt er  under  whi ch t he 

or gani zat i on i s i ncor por at ed.   The cour t  of  appeal s al so f ound 

t hat  Hal t er ' s nonpr of i t  st at us t ur ned not  on how f unds wer e 

gener at ed,  but  r at her  on how t hey wer e used.   I t  not ed,  " [ M] ost  

i mpor t ant l y,  Hal t er  i s  not  or gani zed t o di st r i but e pr of i t s t o 

anyone,  and i t  does not  do so. "   Nel l y De La Tr i ni dad v.  Capi t ol  

I ndem.  Cor p. ,  No.  2007AP45,  unpubl i shed sl i p op. ,  ¶15 ( Wi s.  Ct .  

App.  Jan.  23,  2008) .   For  t hose r easons i t  af f i r med t he ci r cui t  

cour t .   De La Tr i ni dad pet i t i oned t hi s cour t  f or  r evi ew,  and on 

May 13,  2008,  r evi ew was gr ant ed.  

I I .  STANDARD OF REVI EW 

¶8 The appl i cat i on of  a st at ut e t o undi sput ed f act s i s 

r evi ewed de novo.   DOR v.  Menasha,  2008 WI  88,  ¶44,  ___ Wi s.  2d.  

___,  754 N. W. 2d 95.  

I I I .  DI SCUSSI ON 

¶9 The quest i on we addr ess i s whet her  Hal t er  was a 

nonpr of i t  or gani zat i on under  t he r ecr eat i onal  i mmuni t y st at ut e7 

                                                 
7 Wi sconsi n St at .  § 895. 52( 2) :  
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and i s t her ef or e ent i t l ed t o i mmuni t y f r om l i abi l i t y  f or  

negl i gence,  as wel l  as f or  t he c l ai med saf e pl ace vi ol at i ons.   

Nonpr of i t  or gani zat i ons ar e among t he t ypes of  pr oper t y owner s 

t o whom i mmuni t y i s ext ended under  t he st at ut e. 8  
                                                                                                                                                             

No dut y;  i mmuni t y f r om l i abi l i t y .  ( a)  Except  as 
pr ovi ded i n subs.  ( 3)  t o ( 6) ,  no owner  and no of f i cer ,  
empl oyee or  agent  of  an owner  owes t o any per son who 
ent er s t he owner ' s pr oper t y  t o engage i n a 
r ecr eat i onal  act i v i t y:  

1.  A dut y t o keep t he pr oper t y saf e f or  r ecr eat i onal  
act i v i t i es.  

2.  A dut y t o i nspect  t he pr oper t y,  except  as 
pr ovi ded under  s.  23. 115( 2) .  

3.  A dut y t o gi ve war ni ng of  an unsaf e condi t i on,  
use or  act i v i t y on t he pr oper t y.  

( b)  Except  as pr ovi ded i n subs.  ( 3)  t o ( 6) ,  no owner  
and no of f i cer ,  empl oyee or  agent  of  an owner  i s 
l i abl e f or  t he deat h of ,  any i nj ur y t o,  or  any deat h 
or  i nj ur y caused by,  a per son engagi ng i n a 
r ecr eat i onal  act i v i t y on t he owner ' s pr oper t y .  .  .  .  

Subsect i ons ( 3)  t o ( 6)  do not  appl y i n t hi s case.  They deal  
wi t h gover nment  pr oper t y,  mal i c i ous act s,  and pr i vat e pr oper t y 
owner s who col l ect  f ees f or  r ecr eat i onal  use of  t he l and i n 
excess of  $2, 000 per  year .  

Ther e i s no di sput e her e ei t her  as t o t he owner shi p of  t he 
l and or  as t o t he r ecr eat i onal  nat ur e of  t he act i v i t y.    

8 Wi sconsi n St at .  § 895. 52( 1) , ( c)  and ( d) :    

( c)  " Nonpr of i t  or gani zat i on"  means an or gani zat i on or  
associ at i on not  or gani zed or  conduct ed f or  pecuni ar y 
pr of i t .   

( d)  " Owner "  means ei t her  of  t he f ol l owi ng:  

1.  A per son,  i ncl udi ng a gover nment al  body or  
nonpr of i t  or gani zat i on,  t hat  owns,  l eases or  occupi es 
pr oper t y.  .  .  .   
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¶10 We begi n of  cour se wi t h t he st at ut e' s def i ni t i on of  a 

nonpr of i t  or gani zat i on as " an or gani zat i on or  associ at i on not  

or gani zed or  conduct ed f or  pecuni ar y pr of i t . "   Wi s.  St at .  

§ 895. 52( 1) ( c) .   We addr ess each pr ong i n t ur n:   how Hal t er  i s  

or gani zed and how i t  i s  conduct ed. 9 

A.  " Not  or gani zed .  .  .  f or  pecuni ar y pr of i t "  

¶11 De La Tr i ni dad' s cont ent i on t hat  Hal t er  i s  or gani zed 

f or  pecuni ar y pr of i t  cent er s on t he f act  t hat ,  as Hal t er ' s 

r est at ed ar t i c l es of  i ncor por at i on pr ovi de,  i t  i s  or gani zed as a 

st ock- i ssui ng cor por at i on " pur suant  t o t he aut hor i t y and 

pr ovi s i ons of  Chapt er  180 of  t he Wi sconsi n St at ut es. "   De La 

Tr i ni dad cont ends t hat  t hi s means i t  i s  by def i ni t i on a f or -

                                                 
9 Wi sconsi n St at .  § 895. 52( 1) ( c)  uses t he wor di ng " not  

or gani zed or  conduct ed f or  pecuni ar y pr of i t , "  whi ch can be r ead 
as i nt endi ng t o mean bot h pr ongs woul d have t o be met  ( as i n,  
" nei t her  or gani zed nor  conduct ed f or  pecuni ar y pr of i t " )  or  as 
i nt endi ng t o mean t hat  at  l east  one pr ong woul d have t o be met  
( as i n,  " not  or gani zed or  not  conduct ed f or  pecuni ar y pr of i t " ) .  

Yet ,  i n Szar zynski ,  t hi s cour t  has cal l ed t he l anguage 
" c l ear  on i t s f ace and capabl e of  one si mpl e const r uct i on——t hat  
t he or gani zat i ons t hat  ar e or gani zed and/ or  conduct ed f or  
pur poses ot her  t han pr of i t - maki ng ar e el i gi bl e f or  r ecr eat i onal  
i mmuni t y under  t he st at ut e. "   Szar zynski  v.  YMCA,  184 Wi s.  2d 
875,  890,  517 N. W. 2d 135 ( 1994) .   Nei t her  par t y  ar gues t hat  Wi s.  
St at .  § 895. 52( 1) ( c)  may be i nt er pr et ed i n t he conj unct i ve or  
di s j unct i ve,  and i t  i s  not  necessar y f or  us t o consi der  t he 
quest i on her e.   Hal t er  does not  ar gue t hat  because i t  was ei t her  
or gani zed or  conduct ed as a nonpr of i t ,  i t  was ent i t l ed t o 
i mmuni t y.   Rat her ,  i t  ar gues t hat  i t  met  bot h r equi r ement s.   We 
r ecogni ze t hat  t he " and/ or "  const r uct i on of t en can be 
pr obl emat i c.   See,  e. g. ,  Wi sconsi n Bi l l  Dr af t i ng Manual  
§ 2. 01( 9) ( a)  ( 2009- 10)  ( " Never  use t he compound ' and/ or . '  ' And'  
i s  conj unct i ve and ' or '  i s  di s j unct i ve;  deci de whet her  you mean 
' and'  or  ' or '  and use t he pr oper  wor d. " ) .  
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pr of i t ——or  at  best  a cor por at i on masquer adi ng as a nonpr of i t  

whi l e r eser vi ng t he l egal  r i ght  t o conver t  t o f or - pr of i t  

whenever  i t  chooses——r egar dl ess of  what  i t s ar t i c l es of  

i ncor por at i on cur r ent l y say.   

¶12 Hal t er  ar gues t hat  t he quest i on of  whet her  i t  i s  

or gani zed f or  pecuni ar y pr of i t  i s  answer ed by t he st at ement  of  

pur pose i n i t s ar t i c l es of  i ncor por at i on:   " The cor por at i on wi l l  

be a non- pr of i t  cor por at i on whi ch i s t o be f or med not  f or  

pr i vat e pr of i t  but  excl usi vel y f or  educat i onal ,  benevol ent ,  

f r at er nal ,  soci al  and at hl et i c pur poses wi t hi n t he meani ng of  

Sect i on 501( c) ( 7)  of  t he I nt er nal  Revenue Code of  1954 .  .  .  . "   

The ar t i c l es of  i ncor por at i on,  Hal t er  ar gues,  ar e consi st ent  

wi t h i t s st at us wi t h t he f eder al  and st at e gover nment s:   t he 

Depar t ment  of  t he Tr easur y gr ant ed i t  t ax exempt  st at us under  

§ 501( c) ( 7)  of  t he I nt er nal  Revenue Code,  and t he st at e 

Depar t ment  of  Fi nanci al  I nst i t ut i ons has conf i r med t hat  i t  has 

oper at ed si nce i t s i ncept i on as a nonpr of i t .   Hal t er  poi nt s t o 

our  deci s i on i n Szar zynski  v.  YMCA,  184 Wi s.  2d 875,  890,  517 

N. W. 2d 135 ( 1994) ,  i n whi ch we ci t ed t he def i ni t i on pr ovi ded i n 

Bl ack' s Law Di ct i onar y f or  t he t er m " nonpr of i t  cor por at i on. "   

That  def i ni t i on made expl i c i t  r ef er ence t o t he f eder al  t ax code10 

and i ncl uded cor por at i ons " no par t  of  t he i ncome of  whi ch i s 

                                                 
10 I n f act ,  par t  of  t he di ct i onar y ' s def i ni t i on of  

" nonpr of i t  cor por at i on"  not  quot ed i n Szar zynski  r ef er s r eader s 
t o I . R. C.  § 501( c)  " f or  a l i s t  of  exempt  or gani zat i ons. "   
Bl ack' s Law Di ct i onar y 1056 ( 6t h ed.  1990) .   The cl ear  i nf er ence 
f r om t hat  def i ni t i on i s t hat  i t  i nt ends t o def i ne al l  § 501( c)  
or gani zat i ons as nonpr of i t  cor por at i ons.  



No.  2007AP45 

9 
 

di st r i but abl e t o i t s member s,  di r ect or s or  of f i cer s. "   I d.  at  

890 ( quot i ng Bl ack' s Law Di ct i onar y 1056 ( 6t h ed.  1990) ) .  

Because i t  di st r i but es no i ncome t o member s,  di r ect or s or  

of f i cer s and because i t  i s  a nonpr of i t  f or  pur poses of  f eder al  

t axat i on,  Hal t er  ar gues t hat  i t  i s  or gani zed as a nonpr of i t .   

¶13 A br i ef  summar y of  t he hi st or y of  chapt er s 180 and 181 

wi l l  hel p make sense of  t he par t i es '  ar gument s.   Pr i or  t o 1953,  

i t  was not  unusual  f or  Wi sconsi n or gani zat i ons t o be 

i ncor por at ed as nonpr of i t  st ock cor por at i ons under  ch.  180.   

Ther e was a change i n t he st at ut e,  however ,  t hat  t ook ef f ect  

t hat  year  and r emai ned i n ef f ect  at  t he t i me of  Hal t er ' s 

i ncor por at i on,  and i t  i s  not  ent i r el y c l ear  whet her  by t hat  

change,  t he l egi s l at ur e i nt ended t o cont i nue t o per mi t  nonpr of i t  

st ock or gani zat i ons under  ch.  180.   De La Tr i ni dad r el i es on a 

1958 opi ni on of  t he at t or ney gener al  t hat  exami ned t he st at ut e 

and concl uded ot her wi se:  " [ A]  nonpr of i t  st ock cor por at i on cannot  

be l awf ul l y or gani zed under  ch.  180 subsequent  t o Jul y 1,  

1953 .  .  .  . "   47 Wi s.  Op.  At t ' y  Gen.  78,  81 ( 1958) .   

¶14 As even t hat  at t or ney gener al ' s  opi ni on acknowl edged,  

however ,  i t  i s  di f f i cul t  t o r econci l e sever al  pr ovi s i ons of  t he 

st at ut e. 11  One pr ovi s i on,  f or  exampl e,  def i nes " cor por at i on"  as 

i ncl udi ng " a cor por at i on wi t h capi t al  st ock but  not  or gani zed 

f or  pr of i t . "   Wi s.  St at .  § 180. 02( 1)  ( 1957) .   Anot her  appear s t o 

                                                 
11 The opi ni on not ed,  " I t  woul d have been much mor e expl i c i t  

i f  t he l egi s l at ur e had st at ed pl ai nl y t hat  no st ock nonpr of i t  
cor por at i ons ar e t o be or gani zed under  ch.  180 af t er  Jul y 1,  
1953. "   47 Wi s.  Op.  At t ' y  Gen.  78,  81 ( 1958) .  
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cont empl at e nonpr of i t s or gani zed under  ch.  180 even af t er  1953:   

" Af t er  June 30,  1953 ch.  180 shal l  appl y t o al l  domest i c 

cor por at i ons wi t h capi t al  st ock,  r egar dl ess of  when t hey wer e 

or gani zed and whet her  f or  pr of i t  or  not  .  .  .  . "   Wi s.  St at .  

§ 180. 97( 1)  ( 1957)  ( emphasi s added) .   However ,  t hat  same sect i on 

cont ai ns a pr ovi s i on t hat  r ef er s onl y t o nonpr of i t s f or med pr i or  

t o 1953,  and i s  s i l ent  as t o nonpr of i t s f or med t her eaf t er :   " any 

domest i c cor por at i on wi t h capi t al  st ock but  not  or gani zed f or  

pr of i t  whi ch has bef or e Jul y 1,  1953,  been or gani zed under  t he 

gener al  cor por at i on l aws .  .  .  shal l  be subj ect  t o ch.  180 onl y 

t o t he ext ent  t hat  t he pr ovi s i ons of  ch.  180 ar e not  

i nconsi st ent  wi t h t he ar t i c l es or  f or m of  or gani zat i on of  such 

cor por at i on .  .  .  . "   I d.  ( emphasi s added) .  

¶15 The at t or ney gener al ' s  1958 opi ni on i n r esponse t o a 

quer y f r om t he secr et ar y of  st at e acknowl edged t hat  t he st at ut e 

" does say t hat  t her e can be such a t hi ng as a cor por at i on wi t h 

capi t al  st ock but  not  or gani zed f or  pr of i t . "   47 Wi s.  Op.  At t ' y 

Gen.  at  80.   The opi ni on al so sai d Wi s.  St at .  § 180. 97( 1)  

" l eaves t he door  wi de open f or  nonpr of i t  st ock cor por at i ons"  

because t he l anguage i n t hat  sect i on i s " about  as al l - embr aci ng 

as human dr af t smanshi p can devi se. "   I d.   Never t hel ess,  i n l i ght  

of  an absence of  any l anguage i n Wi s.  St at .  § 180. 97( 1)  ( 1957)  

about  post - 1953 st ock nonpr of i t s,  t he at t or ney gener al  advi sed 

t hat  absent  expl i c i t  st at ut or y aut hor i t y,  t he secr et ar y of  st at e 

" woul d be j ust i f i ed i n f i ndi ng t hat  t he pr oposed ar t i c l es [ f or  a 

nonpr of i t  st ock]  do not  conf or m t o l aw. "   I d.  at  81.  
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¶16 De La Tr i ni dad ur ges us t o adopt  t he r easoni ng of  t hat  

at t or ney gener al ' s  opi ni on and r each t he same concl usi on 

concer ni ng Hal t er ' s ar t i c l es of  i ncor por at i on.   Of  cour se,  we 

ar e not  bound t o do so.   " ' An At t or ney Gener al ' s  opi ni on i s onl y 

ent i t l ed t o such per suasi ve ef f ect  as t he cour t  deems t he 

opi ni on war r ant s . ' "   St at e v.  Gi l ber t ,  115 Wi s.  2d 371,  380,  340 

N. W. 2d 511 ( 1983)  ( quot i ng Hahner  v.  Bd.  of  Educ. ,  89 Wi s.  2d 

180,  192,  278 N. W. 2d 474 ( Ct .  App.  1979) ) .   I n t hi s case,  t he 

opi ni on does not  war r ant  gr eat  per suasi ve ef f ect ;  i t  candi dl y 

acknowl edges br oad l anguage i n t he st at ut e,  f or  exampl e,  t hat  

l eads t o t he opposi t e concl usi on.   However ,  even i f  t he at t or ney 

gener al ' s  opi ni on was cor r ect  as t o ch.  180 nonpr of i t s,  i t  

mer el y concl uded t hat  t he secr et ar y of  st at e " woul d be 

j ust i f i ed"  i n r ej ect i ng ar t i c l es of  i ncor por at i on f or  such an 

or gani zat i on. 12 

¶17 Whi ch br i ngs us t o a key poi nt :  not wi t hst andi ng t he 

at t or ney gener al ' s  opi ni on on t he mat t er ,  t her e i s no di sput e 

t hat  t he secr et ar y of  st at e di d accept  and f i l e Hal t er ' s 

ar t i c l es of  i ncor por at i on and r est at ed ar t i c l es of  

i ncor por at i on.   Thr ee t i mes.   Fr om t he r epeat ed f i l i ng and 

accept ance i t  i s  r easonabl e t o i nf er  t hat  t he accept ance was 

                                                 
12 Even i f  t he secr et ar y of  st at e er r ed i n per mi t t i ng a 

nonpr of i t  t o or gani ze under  ch.  180 r at her  t han r equi r i ng i t  t o 
or gani ze under  ch.  181,  i t  does not  f ol l ow t hat  such an er r or  
al one woul d conver t  Hal t er  i nt o a f or - pr of i t  or gani zat i on.   The 
cour t  of  appeal s accor di ngl y hel d t hat  " whet her  Hal t er ' s f or m of  
or gani zat i on i s l awf ul  or  not  i s not  t he i ssue i n t hi s case. "   
De La Tr i ni dad,  No.  2007AP45,  unpubl i shed sl i p op. ,  ¶8.   We 
agr ee.  
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i nt ent i onal  and t hat  t he secr et ar y of  st at e saw no l egal  

i mpedi ment  t o Hal t er ' s i ncor por at i on as a nonpr of i t  under  ch.  

180. 13  Under  Wi s.  St at .  § 180. 0203( 2) ,  f i l i ng of  t he ar t i c l es of  

i ncor por at i on by t he DFI  " i s concl usi ve pr oof  t hat  t he 

cor por at i on i s i ncor por at ed under  t hi s chapt er  .  .  .  . "  

¶18 That  t he St at e of  Wi sconsi n accept ed Hal t er ' s 

i ncor por at i on on t hose t er ms i s ver i f i ed by t he cer t i f i ed 

document  f r om t he secr et ar y of  st at e t hat  conf i r med t he f i l i ng 

i n 1988.   I t  i s  al so conf i r med by a 2005 l et t er  f r om t he DFI ,  

whi ch,  i n r esponse t o a l et t er  f r om Hal t er  about  t he 

or gani zat i on' s st at us and desi gnat i on on t he DFI  onl i ne 

dat abase,  st at ed:   

Regar di ng your  wr i t t en r equest  i nvol v i ng t he cor por at e 
st at us of  Hal t er  Wi l dl i f e,  I nc.   I  have exami ned t he 
r ecor ds f or  t hi s cor por at i on and have det er mi ned t hat  
you ar e cor r ect  i n t hat  t hi s ent i t y has,  s i nce i t s 
i ncept i on,  been a " st ock,  not - f or - pr of i t  
cor por at i on. [ " ]   Unf or t unat el y,  when our  dat abase was 
cr eat ed we di d not  set  f or t h a speci f i c  " st at us code"  
f or  " st ock,  not - f or - pr of i t "  ent i t i es.   Ther ef or e,  
al t hough i t  i s  a not - f or - pr of i t  ent i t y,  i t  was 
i ncl uded wi t h al l  ot her  cor por at i ons f or med under  
Chapt er  180 havi ng a st at us code of  " 01"  whi ch 
r ef l ect s t he ent i t y as a bus i ness cor por at i on on our  
r ecor ds.   [ Emphasi s added. ]  

¶19 A second,  r el at ed ar gument  made by De La Tr i ni dad i s 

t hat  an or gani zat i on f or med under  ch.  180 cannot  be a nonpr of i t  

because t her e i s not hi ng i n t he l aw gover ni ng i t  t hat  pr event s 

                                                 
13 I t  i s  c l ear  t hat  a di f f er ent  pol i cy was i n ef f ect  i n 1958 

i n t he secr et ar y of  st at e' s of f i ce;  t he at t or ney gener al ' s  
opi ni on f r om t hat  year  makes r ef er ence t o t he f act  t hat  t he 
of f i ce at  t hat  t i me was " r ef us[ i ng]  t o accept  such ar t i c l es f or  
f i l i ng[ . ] "   47 Wi s.  Op.  At t ' y  Gen.  at  79.  
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Hal t er ' s member s f r om vot i ng t o amend i t s ar t i c l es and becomi ng 

a f or - pr of i t  cor por at i on.   De La Tr i ni dad not es t hat  Hal t er ' s 

ar t i c l es of  i ncor por at i on al l ow t he or gani zat i on t o " engage i n 

l awf ul  act i v i t y wi t hi n t he pur poses f or  whi ch cor por at i ons may 

be or gani zed under  t he Wi sconsi n Busi ness Cor por at i on Law. "   

Because i t  was or gani zed under  ch.  180,  whi ch al l ows f or  t he 

di st r i but i on of  pr of i t s t o shar ehol der s under  Wi s.  St at .  

§ 180. 0640,  De La Tr i ni dad ar gues t hat  Hal t er  l ef t  open t he 

possi bi l i t y  of  di st r i but i ons t o shar ehol der s.   

¶20 De La Tr i ni dad ci t es l anguage f r om t wo cases f r om 

ot her  j ur i sdi ct i ons i n suppor t  of  t he pr oposi t i on t hat  t he mer e 

pot ent i al  f or  f or - pr of i t  conduct  shoul d pr ecl ude def i ni ng Hal t er  

as a nonpr of i t .   Bot h i nvol ve or gani zat i ons t hat  unsuccessf ul l y 

sought  t ax exempt i on by c l ai mi ng t o be nonpr of i t  or gani zat i ons.   

Ukr ani an Nat i onal  Ur ban Renewal  Cor p.  v.  Di r ect or ,  Di v i s i on of  

Taxat i on,  3 N. J.  Tax 326 ( 1981) ,  i s  easy t o di st i ngui sh,  

however ,  f r om t hi s case;  i t  t ur ned on t he f act  t hat  " [ t ] he 

or gani zat i onal  f ocus of  t hi s t ax exempt i on st at ut e i s on t he 

st at ut e pur suant  t o whi ch t he t axpayer  was or gani zed and whet her  

st ock was aut hor i zed. "   I d.  at  331 ( emphasi s added) .   I n ot her  

wor ds,  t he st at ut e at  i ssue t her e def i ned a nonpr of i t  i n exact l y 

t he way t he r ecr eat i onal  i mmuni t y st at ut e does not :  pur suant  t o 

t he st at ut e under  whi ch t he pr oper t y owner  i s or gani zed.   The 

second case,  Pr oduce Exchange St ock Cl ear i ng Associ at i on,  I nc.  

v.  Commi ssi oner  of  I nt er nal  Revenue,  27 B. T. A.  1214,  1219 

( 1933) ,  i s  c i t ed f or  t he pr oposi t i on t hat  a cor por at i on cannot  

use t he f act  t hat  di v i dends have never  been pai d t o c l ai m 



No.  2007AP45 

14 
 

nonpr of i t  st at us,  when i t  has r et ai ned a l egal  abi l i t y  t o do so.   

The case concer ned whet her  t he pl ai nt i f f  was t ax- exempt  under  a 

st at ut e exempt i ng " busi ness l eagues, "  whi ch f unct i oned l i ke 

chamber s of  commer ce.   Thus,  t he cent r al  det er mi nat i on was t hat  

t he pl ai nt i f f  di d not  meet  t he st at ut or y def i ni t i on of  a 

busi ness l eague and was t her ef or e not  t ax- exempt .   The l anguage 

ci t ed by De La Tr i ni dad was an af t er t hought .   ( " Al t hough up t o 

t he pr esent  t i me t he pet i t i oner  has not  pai d any di v i dends t o 

i t s st ockhol der ,  t he New Yor k Pr oduce Exchange,  t her e appear s t o 

be no r eason under  t he l aw why i t  coul d not  amend i t s by- l aws 

and pay di v i dends t o i t s sol e st ockhol der . "   I d.  at  1219. )   

Fur t her ,  on appeal ,  t he Second Ci r cui t  Cour t  of  Appeal s l i mi t ed 

i t s r ul i ng sol el y t o t he " busi ness l eague"  quest i on and 

expr essl y decl i ned t o r each t he r emai nder  of  t he quest i ons.   See 

Pr oduce Exch.  St ock Cl ear i ng Ass' n,  I nc.  v.  Hel ver i ng,  71 F. 2d 

142,  144 ( 2d Ci r .  1934) .   I n shor t ,  f or  t he r easons not ed,  

nei t her  of  t hese cases ar e as per suasi ve as De La Tr i ni dad 

ar gues.  

¶21 Whi l e t he " pot ent i al  f or  pr of i t "  ar gument  may have 

some mer i t ,  i t  i s  essent i al l y  an ar gument  t hat  i t  i s  not  good 

publ i c pol i cy t o pr ovi de i mmuni t y under  Wi s.  St at .  § 895. 52 t o a 

nonpr of i t  cor por at i on t hat  has,  by i ncor por at i ng under  ch.  180,  

l ef t  open l egal  avenues f or  a l at er  change t o a f or - pr of i t  

cor por at i on.   I n ot her  wor ds,  i t  can be ar gued t hat  t he bet t er  

pol i cy i s f or  t he benef i t s af f or ded t o nonpr of i t s under  t he 

st at ut e t o accr ue onl y t o t hose nonpr of i t s t hat  ar e,  by v i r t ue 

of  t hei r  i ncor por at i on under  ch.  181,  commi t t ed t o st ayi ng a 
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nonpr of i t .   I t  i s  s i gni f i cant ,  however ,  t hat  t he l egi s l at ur e di d 

not  choose t o def i ne nonpr of i t s i n Wi s.  St at .  § 895. 52 wi t h 

r ef er ence t o t he st at ut e under  whi ch t hey wer e i ncor por at ed. 14 

¶22 Havi ng est abl i shed t hat  i ncor por at i on under  ch.  180 

does not  pr ecl ude Hal t er  f r om bei ng or gani zed as a nonpr of i t ,  we 

ar r i ve at  t he quest i on of  what  makes a nonpr of i t  a nonpr of i t .   A 

l eadi ng t r eat i se says t he ar t i c l es of  i ncor por at i on ar e t he 

pl ace t o f ocus,  and i t  bol st er s our  v i ew t hat  t he chapt er  under  

whi ch Hal t er  i s or gani zed i s not  di sposi t i ve her e ( not e 

especi al l y t he second sent ence) :   
 
I n or der  t o det er mi ne t he pur pose f or  whi ch a 
cor por at i on was cr eat ed,  cour t s wi l l  pr i mar i l y r ef er  
t o t he st at ed pur pose i n t he ar t i c l es of  
i ncor por at i on.  .  .  .   A r eci t at i on i n t he ar t i c l es of  
i ncor por at i on t hat  an or gani zat i on i s or gani zed under  
a par t i cul ar  st at ut e i s not  di sposi t i ve of  t he nat ur e 
of  t he or gani zat i on;  i nst ead,  a cor por at i on' s 
st at ement  of  pur pose i n i t s ar t i c l es det er mi nes t he 
cor por at i on' s t r ue nat ur e.  

1A Car ol  A.  Jones & Br i t t a M.  Lar sen,  Fl et cher  Cycl opedi a of  t he 

Law of  Pr i vat e Cor por at i ons § 139 ( c i t i ng St at e v.  Del ano Cmt y.  

Dev.  Cor p. ,  571 N. W. 2d 233 ( Mi nn.  1997) ) .  

¶23 We t hus t ur n t o t he subst ant i ve pr ovi s i ons of  Hal t er ' s 

r est at ed ar t i c l es of  i ncor por at i on,  and we see t hey:  

-  expl i c i t l y  def i ne Hal t er  as a nonpr of i t ;   

                                                 
14 We not e t hat  i n some ot her  cases,  t he l egi s l at ur e has 

def i ned nonpr of i t  or gani zat i on i n t hose t er ms.   See,  e. g. ,  Wi s.  
St at .  § 26. 40( 1c)  ( r ef er enci ng " a nonpr of i t  cor por at i on,  as 
def i ned i n s.  181. 0103( 17) " ) .  
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-  f or bi d i ncome t o i nur e t o t he benef i t  of  any t r ust ee,  

di r ect or  or  of f i cer ;   

-  f or bi d di v i dends or  di st r i but i ons t o be made t o 

st ockhol der s or  member s;  

-  l i mi t  Hal t er  t o act i v i t i es per mi ssi bl e t o a par t i cul ar  

t ype of  nonpr of i t ,  § 501( c) ( 7)  or gani zat i ons;  and  

-  pr ovi de f or  i t s asset s t o be t ur ned over  t o a publ i c body 

or  anot her  nonpr of i t  i n t he event  of  i t s  di ssol ut i on.   

¶24 As not ed above,  t hi s cour t  has sai d t hat  or gani zat i ons 

t hat  ar e or gani zed " f or  pur poses ot her  t han pr of i t - maki ng"  ar e 

el i gi bl e f or  r ecr eat i onal  i mmuni t y under  t he st at ut e.   

Szar zynski ,  184 Wi s.  2d  at  890.  

¶25 The most  r ecent  r est at ed ar t i c l es of  i ncor por at i on f or  

Hal t er  ar e t hose f i l ed wi t h t he Of f i ce of  t he Secr et ar y of  St at e 
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i n 1988. 15  They wer e t he document s i n ef f ect  at  t he t i me of  t he 

dr owni ngs i n 2002.   They st at e i n par t :   

The pur pose of  t hi s cor por at i on i s t o engage i n l awf ul  
act i v i t y wi t hi n t he pur poses f or  whi ch cor por at i ons 
may be or gani zed under  t he Wi sconsi n Busi ness 
Cor por at i ons Law.   The cor por at i on wi l l  be a non-
pr of i t  cor por at i on whi ch i s  t o be f or med not  f or  
pr i vat e pr of i t  but  excl usi vel y f or  educat i onal ,  
benevol ent ,  f r at er nal ,  soci al  and at hl et i c pur poses 
wi t hi n t he meani ng of  Sect i on 501( c) ( 7)  of  t he 
I nt er nal  Revenue Code of  1954 and i n t hi s connect i on,  
t o pr omot e a hunt  and spor t sman cl ub,  t o pr eser ve t he 
envi r onment  i n i t s nat ur al  set t i ng and t o pr omot e 
educat i on of  c i t i zens and yout h as t o t he need t o 
conser ve and r et ai n wet l ands and adj acent  upl ands i n a 
nat ur al  st at e .  .  .  .  

¶26 Addi t i onal  r el evant  pr ovi s i ons r ei t er at e t he nonpr of i t  

nat ur e of  t he or gani zat i on:  
 

                                                 
15 We t ake j udi c i al  not i ce of  t he 1988 Rest at ed Ar t i c l es of  

I ncor por at i on as we ar e aut hor i zed t o do under  Wi s.  St at  
§ 902. 01( 2) ( b) ,  whi ch pr ovi des t hat  " A j udi c i al l y  not i ced f act  
must  be .  .  .  [ a]  f act  capabl e of  accur at e and r eady 
det er mi nat i on by r esor t  t o sour ces whose accur acy cannot  
r easonabl y be quest i oned. "   Wi s.  St at .  § 902. 01( 3)  and ( 6)  
pr ovi de " [ a]  j udge or  cour t  may t ake j udi c i al  not i ce,  whet her  
r equest ed or  not [ ] "  and " [ j ] udi c i al  not i ce may be t aken at  any 
st age of  t he pr oceedi ng. "   See Gupt on v.  Ci t y of  Wauwat osa,  9 
Wi s.  2d 217,  101 N. W. 2d 104 ( 1960)  ( t aki ng j udi c i al  not i ce of  
ar t i c l es of  i ncor por at i on r ecor ded i n t he of f i ce of  t he 
secr et ar y of  st at e) .   The br i ef s f i l ed wi t h t hi s cour t  quot ed 
t he 1984 ver si on and t he r ecor d i ncl uded onl y 1984 ver si ons of  
t he ar t i c l es of  i ncor por at i on.  The 1988 ar t i c l es of  
i ncor por at i on wer e not  i ncl uded despi t e t he f act  t hat  r ef er ences 
wer e made t o t hem i n document s i n t he r ecor d ( e. g. ,  i n a l et t er  
at t ached t o an af f i davi t  f i l ed by r espondent s and i n a br i ef  
f i l ed wi t h t he c i r cui t  cour t  by De La Tr i ni dad) .   Thi s er r or  was 
not  c l ear ed up unt i l  af t er  or al  ar gument s.   Because t he 1988 
ar t i c l es of  i ncor por at i on ar e t he r el evant  ar t i cl es,  t her e i s no 
need t o addr ess t he ear l i er  ver si ons.  
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ARTI CLE I V:   The cor por at i on has not  been f or med f or  
pecuni ar y pr of i t  or  f i nanci al  gai n,  and no par t  of  t he 
asset s,  i ncome or  pr of i t  of  t he cor por at i on i s  
di st r i but abl e t o,  or  i nur es t o t he benef i t  of ,  i t s 
of f i cer s or  di r ect or s,  except  t o t he ext ent  per mi t t ed 
under  Wi sconsi n l aw.  .  .  .   Not wi t hst andi ng any ot her  
pr ovi s i on of  t hi s cer t i f i cat e,  t he cor por at i on shal l  
not  car r y on any ot her  act i v i t i es not  per mi t t ed t o be 
car r i ed on by a cor por at i on exempt  f r om f eder al  i ncome 
t ax under  Sect i on 501( c) ( 7)  of  t he I nt er nal  Revenue 
Code of  1954,  ( or  t he cor r espondi ng pr ovi s i ons of  any 
f ut ur e Uni t ed St at es I nt er nal  Revenue l aw) .  
 
 .  .  .  .   
 
ARTI CLE VI I I :   No par t  of  t he i ncome of  t he 
cor por at i on shal l  i nur e t o t he benef i t  of  any t r ust ee,  
di r ect or  or  of f i cer  of  t he cor por at i on,  except  t hat  
r easonabl e compensat i on may be pai d f or  ser vi ces 
r ender ed t o or  f or  t he cor por at i on af f ect i ng one or  
mor e of  i t s  pur poses.   I n t he event  of  l i qui dat i on of  
t he asset s of  t he cor por at i on any asset s avai l abl e f or  
di st r i but i on at  t he t i me of  such l i qui dat i on shal l  be 
t ur ned over  t o an educat i onal ,  benevol ent ,  f r at er nal ,  
soci al ,  sci ent i f i c ,  r el i gi ous or  at hl et i c associ at i on 
wi t hi n t he meani ng of  Sect i on 501( c) ( 7)  of  t he 
I nt er nal  Revenue Code of  1954,  or  t o a publ i c body.   
Fur t her mor e,  no di v i dends or  di st r i but i ons shal l  be 
made t o st ockhol der s or  member s of  t he cor por at i on 
dur i ng i t s exi st ence and t hat  upon i t s l i qui dat i on t he 
st ockhol der s or  member s may r ecei ve back no mor e t han 
t hei r  or i gi nal  i nvest ment .   
 

( Emphasi s added. )  

¶27 The l anguage of  t he ar t i c l es of  i ncor por at i on i s 

c l ear .   I t  di r ect l y pr ohi bi t s di st r i but i ons t o member s,  

t r ust ees,  di r ect or s and of f i cer s,  and cover s t he l i qui dat i on of  

t he or gani zat i on' s asset s at  di ssol ut i on.   De La Tr i ni dad 

asser t s,  r at her  i ncr edi bl y,  t hat  t he ar t i c l es of  i ncor por at i on 

ar e i r r el evant  t o t he det er mi nat i on of  whet her  Hal t er  was 

or gani zed f or  pr of i t .   We cannot  agr ee.   I t  i s  c l ear  beyond any 
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doubt  t hat  Hal t er ' s r el evant  or gani z i ng document s est abl i sh an 

or gani zat i on wi t h a pur pose ot her  t han pr of i t - maki ng.   As t o De 

La Tr i ni dad' s ar gument  about  Hal t er ' s abi l i t y  under  ch.  180 t o 

amend t he ar t i c l es,  t hat  abi l i t y  woul d become r el evant  onl y at  

t he poi nt  t he or gani zat i on chose t o do so.   The i mmuni t y 

ext ended t o nonpr of i t  or gani zat i ons under  Wi s.  St at .  § 895. 52,  

i n ot her  wor ds,  cont i nues t o ext end t o Hal t er  unl ess i t  amends 

i t s ar t i c l es t o al l ow f or  a pur pose of  achi evi ng pecuni ar y 

pr of i t .   

B.  " Not  .  .  .  conduct ed f or  pecuni ar y pr of i t "  

¶28 De La Tr i ni dad' s  second ar gument ,  t hat  Hal t er  does not  

qual i f y f or  i mmuni t y under  t he st at ut e because i t  i s  conduct ed 

f or  pecuni ar y pr of i t ,  depends on a sor t  of  " penny saved i s a 

penny ear ned"  def i ni t i on of  pr of i t .   Thi s ar gument  i s based on 

t he f act  t hat  Hal t er  oper at ed i n t he bl ack,  t aki ng i n mor e 

r evenues t han i t  r equi r ed f or  oper at i ng expenses;  t he f act  t hat  

not  al l  t he r evenue was f r om member shi p dues;  and t he f act  t hat  

t he i ncome of  t he or gani zat i on was t her ef or e di s t r i but ed,  al bei t  

i ndi r ect l y,  t o t he member s,  j ust  as i f  di v i dends had been pai d.   

Thi s i s because t hose addi t i onal  f ees ul t i mat el y r educe t he 

member shi p dues,  De La Tr i ni dad ar gues;  t he di f f er ence bet ween 

what  t he dues ar e and what  t hey woul d be wi t hout  t he addi t i onal  

r evenues i s,  accor di ng t o t hi s ar gument ,  t he i ndi v i dual  member ' s  

di v i dend.  

¶29 Hal t er  ar gues t hat  pr of i t s f r om pi cni cs do not  af f ect  

i t s  i mmuni t y because t hey wer e r et ur ned t o t he or gani zat i on,  not  

di st r i but ed t o member s.   The r el evant  i nqui r y,  Hal t er  ar gues,  i s 
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whet her  i t  made di st r i but i ons t o di r ect or s,  of f i cer s,  or  

member s,  and i t s f i nanci al  st at ement s and t ax r et ur ns make cl ear  

t hat  i t  never  has done so.   Hal t er  f ur t her  poi nt s out  t hat  De La 

Tr i ni dad' s appr oach,  l i mi t i ng nonpr of i t  st at us t o t hose 

or gani zat i ons oper at i ng at  a def i c i t ,  i s unwor kabl e and 

undesi r abl e.   

¶30 De La Tr i ni dad' s ar gument s r est  on br oad def i ni t i ons 

of  t he t er ms " pr of i t "  and " di st r i but i on. "   I n suppor t  of  i t s  

posi t i on,  De La Tr i ni dad ci t es l anguage f r om St at e ex r el .  Tr oy 

v.  Lumber men' s Cl i ni c,  58 P. 2d 812 ( Wash.  1936) ,  a case havi ng 

t o do wi t h a cor por at i on t hat  t he st at e bel i eved had f al sel y 

i ncor por at ed as a nonpr of i t  whi l e oper at i ng as a f or - pr of i t .   I n 

f i ndi ng f or  t he st at e,  t he cour t  t her e def i ned pr of i t  t hus:  

" Pr of i t  does not  necessar i l y  mean a di r ect  r et ur n by way of  

di v i dends,  i nt er est ,  capi t al  account ,  or  sal ar i es.  .  .  .   [ I ] n 

consi der i ng .  .  .  t he quest i on of  whet her  or  not  r espondent  i s 

or  i s not  oper at ed f or  pr of i t ,  money saved i s money ear ned. "   

I d.  at  816.   Thi s hol di ng i s at  qui t e a var i ance f r om a st andar d 

l egal  def i ni t i on of  " pr of i t , "  as f ound i n Bl ack' s Law 

Di ct i onar y:  " The excess of  r evenues over  expendi t ur es i n a 

busi ness t r ansact i on;  GAI N ( 2) .  Cf .  EARNI NGS;  I NCOME. "   Bl ack' s 

Law Di ct i onar y 1246 ( 8t h ed.  2004) .   Ther e i s not hi ng i n t he 
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st at ut e t hat  woul d suppor t  such an expansi ve def i ni t i on of  t he 

wor d " pr of i t . " 16  

¶31 De La Tr i ni dad al so r el i es on St .  John' s Mi l i t ar y 

Academy v.  Lar son,  168 Wi s.  357,  170 N. W.  269 ( 1919) ,  f or  t he 

pr oposi t i on t hat  when an or gani zat i on oper at es i n t he bl ack,  i t  

" mat er i al l y  enhance[ s]  t he val ue of  i t s  capi t al  st ock,  r esul t i ng 

i n a pecuni ar y pr of i t  t o t he shar ehol der s. "   I d.  at  361.   As t he 

under l y i ng f act s  of  t he case make cl ear ,  i t  was not  t he i ndi r ect  

enhancement  of  t he st ock t hat  made St .  John' s Mi l i t ar y Academy a 

f or - pr of i t  or gani zat i on;  i t  was t he f act  t hat  i t  was or gani zed 

as a pr of i t - shar i ng cor por at i on and had i n t wo pr i or  year s 

decl ar ed a di v i dend on i t s st ock.   

¶32 De La Tr i ni dad' s  ar gument s ar e unavai l i ng.   To adopt  

t hem woul d,  wi t h t he st r oke of  a pen,  conver t  i nnumer abl e 

nonpr of i t s i n Wi sconsi n t o f or - pr of i t  ent er pr i ses by v i r t ue of  

t he f act  t hat  t hei r  bi l l s  ar e pai d and t hey have money i n t he 

bank.   Such a r ul e woul d oper at e t o st r i p any sol vent  

§ 501( c) ( 7)  or gani zat i on of  i t s  nonpr of i t  st at us.   I n f act ,  

nei t her  case compel s t he out come t hat  De La Tr i ni dad seeks.   

Fi r st ,  St .  John' s i s a case about  a f or - pr of i t  or gani zat i on i n 

                                                 
16 " When gi v i ng a st at ut e i t s pl ai n and or di nar y meani ng,  

cour t s r ef er  t o di ct i onar i es t o def i ne t hose t er ms not  def i ned 
by t he l egi s l at ur e.   Wi sconsi n St at .  § 990. 01( 1)  pr ovi des t hat  
' [ a] l l  wor ds and phr ases shal l  be const r ued accor di ng t o common 
and appr oved usage;  but  t echni cal  wor ds and phr ases and ot her s 
t hat  have a pecul i ar  meani ng i n t he l aw shal l  be const r ued 
accor di ng t o such meani ng. ' "   Rouse v.  Theda Cl ar k Med.  Ct r . ,  
I nc. ,  2007 WI  87,  ¶21,  302 Wi s.  2d 358,  735 N. W. 2d 30 ( c i t at i on 
omi t t ed) .  
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t he f i r st  pl ace.   I n St .  John' s t hi s cour t  not ed t hat  t he 

school ' s " ar t i c l es of  i ncor por at i on show t hat  i t  i s  or gani zed t o 

conduct  a pr i vat e ent er pr i se upon t he pl an of  a pr of i t - shar i ng 

cor por at i on .  .  .  . "   St .  John' s,  168 Wi s.  2d at  361.   Fur t her ,  

t he case shows t hat  " i n 1900 and 1901 i t  decl ar ed a smal l  

di v i dend on i t s st ock. "   I d.  at  360.   I n cont r ast ,  Hal t er ' s 

ar t i c l es of  i ncor por at i on expl i c i t l y  descr i be t he or gani zat i on 

as a non- pr of i t ,  and t her e i s no al l egat i on t hat  cash 

di st r i but i ons have ever  been made t o member s.  

¶33 De La Tr i ni dad' s " i ndi r ect  benef i t s"  ar gument  i s 

unsuppor t ed by Wi sconsi n case l aw.   So l ong as no pr of i t s ar e 

di st r i but ed t o member s,  t he f act  t hat  member s may obt ai n ot her  

benef i t s f r om an or gani zat i on i s no bar  t o i t s nonpr of i t  st at us.   

That  t hi s i s t he l aw i n Wi sconsi n i s made cl ear  f r om a r eadi ng 

of  Bet hke v.  Lauder dal e of  La Cr osse,  I nc. ,  2000 WI  App 107,  

¶13,  235 Wi s.  2d 103,  612 N. W. 2d 332.   I n Bet hke,  t he pl ai nt i f f  

chal l enged t he condo associ at i on' s st at us as a nonpr of i t  

or gani zat i on and i t s ent i t l ement  t o i mmuni t y under  t he 

r ecr eat i onal  i mmuni t y st at ut e.   The basi s f or  t he chal l enge was,  

among ot her  t hi ngs,  t hat  t he st at ut e was unconst i t ut i onal  when 

i t  pr ot ect ed pr oper t y owner s who wer e nonpr of i t  or gani zat i ons 

t hat  f ur t her  no char i t abl e pur poses.   Ther e t he sol e pur pose f or  

t he r evenues r ai sed ( i n t hat  case,  mont hl y f ees f r om each 

member )  was " t o pr ovi de f or  t he mai nt enance,  pr eser vat i on and 

cont r ol  of  t he common ar ea [ of  t he condo] . "   I d.   The cour t  

f ound no bar  i n t he st at ut e f or  t he benef i t s t hat  accr ued t o t he 



No.  2007AP45 

23 
 

member s,  and,  consi st ent  wi t h t he r easoni ng i n Bet hke,  we see 

none her e.  

¶34 As t he cour t  of  appeal s obser ved when i t  deci ded t he 

case bef or e us,  " even nonpubl i c- ser vi ce- or i ent ed nonpr of i t s 

r ecei ve nonpr of i t  i mmuni t y under  t he st at ut e.  .  .  .   Bet hke 

speci f i cal l y r ej ect ed t he ar gument  t hat  a nonpr of i t  must  [ ]  be 

char i t abl e t o c l ai m t he benef i t  of  r ecr eat i onal  i mmuni t y.   I n 

Bet hke .  .  .  t he def endant  was a condomi ni um associ at i on,  and 

i t s r evenues wer e pr esumabl y used sol el y f or  t he benef i t  of  t he 

f ew peopl e who happened t o l i ve i n t he condomi ni um devel opment . "  

De La Tr i ni dad,  No.  2007AP45,  unpubl i shed sl i p op. ,  ¶14 

( c i t at i ons omi t t ed) .  

¶35 Cont r ar y t o De La Tr i ni dad' s  asser t i ons,  t her e i s 

subst ant i al  evi dence of  Hal t er ' s  bei ng conduct ed as a nonpr of i t .   

Hal t er  i s  r ecogni zed by t he I RS as a § 501( c) ( 7)  nonpr of i t  

or gani zat i on; 17 document s f r om t he I RS i n t he r ecor d conf i r m t hat  

Hal t er  qual i f i es  as a t ax- exempt  or gani zat i on under  t he I nt er nal  

Revenue Code.   The r ecor d al so cont ai ns Hal t er ' s 2002 I RS For m 

990,  Ret ur n of  Or gani zat i on Exempt  f r om I ncome Tax,  i n whi ch 

Hal t er  i dent i f i es i t sel f  as a § 501( c) ( 7)  or gani zat i on.   A 

l et t er  f r om t he I RS dat ed November  23,  1990,  st at es t hat  

Hal t er ' s " or gani zat i on cont i nues t o qual i f y f or  exempt i on f r om 

Feder al  i ncome t ax"  under  § 501( c) ( 7) .   
                                                 

17 The I nt er nal  Revenue Code exempt s f r om t axat i on " [ c] l ubs 
or gani zed f or  pl easur e,  r ecr eat i on,  and ot her  nonpr of i t abl e 
pur poses,  subst ant i al l y  al l  of  t he act i v i t i es of  whi ch ar e f or  
such pur poses and no par t  of  t he net  ear ni ngs of  whi ch i nur es t o 
t he benef i t  of  any pr i vat e shar ehol der . "   I . R. C.  § 501( c) ( 7)  
( 2006) .  
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¶36 Ther e i s no i ndi cat i on i n t he r ecor d t hat  Hal t er  

br i ngs i n r evenues f r om out si de of  i t s  member shi p t hough i t  

coul d do so under  I RS gui del i nes wi t hout  f or f ei t i ng i t s 

nonpr of i t  st at us. 18  The r ecor d i ncl udes r egul at i ons f r om Hal t er  

t hat  show t hat  i t  r equi r es al l  i nvoi ces t o be pai d by member  

checks.   Deposi t i on t est i mony i n t he r ecor d i s c l ear  t hat  t he 

at t endees at  t he pi cni c gi v i ng r i se t o t hi s act i on wer e not  

char ged f or  t he pi cni c;  a Hal t er  member ,  FPS of  Kenosha,  pai d 

t he i nvoi ce.    

¶37 A l aw r evi ew aut hor  descr i bed t he st andar d cont r ol l i ng 

i nqui r y f or  nonpr of i t s:  

The def i ni ng char act er i st i c of  a nonpr of i t  cor por at i on 
i s t hat  i t  i s  bar r ed f r om di st r i but i ng pr of i t s,  or  net  
ear ni ngs,  t o .  .  .  i t s  di r ect or s,  of f i cer s or  member s.   
That  does not  mean t hat  i t  i s  pr ohi bi t ed f r om ear ni ng 
a pr of i t .   Rat her ,  i t  i s  onl y t he di st r i but i on of  
t hose ear ni ngs as di v i dends t hat  i s pr ohi bi t ed.  

 

Jane C.  Schl i cht ,  Pi er ci ng t he Nonpr of i t  Cor por at e Vei l ,  66 

Mar q.  L.  Rev.  134,  136 ( 1982)  ( i nt er nal  quot at i ons omi t t ed) .  

¶38 The r ecor d i s r epl et e wi t h ev i dence t hat  suppor t s 

Hal t er ' s 27- year  exi st ence as a nonpr of i t .   I t  woul d be an 

absur d r esul t  i f  we wer e t o r ead t he r ecr eat i onal  i mmuni t y 

                                                 
18 Accor di ng t o an of f i c i al  I RS publ i cat i on,  " A sect i on 

501( c) 7 or gani zat i on may r ecei ve up t o 35% of  i t s gr oss 
r ecei pt s,  i ncl udi ng i nvest ment  i ncome,  f r om sour ces out si de of  
i t s  member shi p wi t hout  l osi ng i t s t ax- exempt  st at us.   Of  t he 
35%,  up t o 15% of  t he gr oss r ecei pt s may be der i ved f r om t he use 
of  t he c l ub' s f aci l i t i es or  ser vi ces by t he gener al  publ i c or  
f r om ot her  act i v i t i es not  f ur t her i ng soci al  or  r ecr eat i onal  
pur poses f or  member s. "   I RS Publ i cat i on 557 at  49 ( Rev.  June 
2008) .  
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st at ut e as maki ng a f or - pr of i t  or gani zat i on out  of  an 

or gani zat i on t hat  t hr oughout  i t s exi st ence has been gover ned by 

ar t i c l es of  i ncor por at i on t hat  def i ne i t  as a nonpr of i t ,  has 

been document ed by st at e agenci es as a nonpr of i t ,  and has been 

i n compl i ance wi t h I RS r egul at i ons as a nonpr of i t .   Li ke t he 

c i r cui t  cour t  and cour t  of  appeal s,  we see no f ai l ur e on 

Hal t er ' s par t  t o meet  t he r equi r ement s necessar y t o be a 

nonpr of i t  and t hus t o be ent i t l ed t o i mmuni t y her e.  

I V.  CONCLUSI ON 

¶39 The r ecr eat i onal  i mmuni t y st at ut e does not  def i ne 

nonpr of i t s by r ef er enci ng t he chapt er  under  whi ch t hey wer e 

i ncor por at ed,  ei t her  chapt er  180 or  181,  so t hat  f act or  i s not  

di sposi t i ve of  t he quest i on.   We see no basi s i n t he st at ut e f or  

def i ni ng " pr of i t "  as br oadl y as De La Tr i ni dad ur ges.   Hal t er ' s 

ar t i c l es of  i ncor por at i on,  t ax r et ur ns,  and f i nanci al  st at ement s 

make cl ear  t hat  i t  was or gani zed and i s conduct ed as a nonpr of i t  

or gani zat i on,  a f act  r ecogni zed by bot h Wi sconsi n and t he 

f eder al  gover nment .   For  t hese r easons,  Hal t er  i s  a nonpr of i t  

or gani zat i on as def i ned by t he st at ut e and i s t hus ent i t l ed t o 

i mmuni t y.   

¶40 We t her ef or e af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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