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Nelly De La Trinidad, Individually, and as

Special Adm nistrator of the Estate of

El i zabeth Cal |l ejas-De La Trini dad, Deceased,

and Victor Leonardo Aguil ar-Hernandez, and Luz
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Special Adm nistrator of the Estate of Mari sol

Agui | ar-Torres, Deceased, FI'LED

Pl ai ntiffs-Appellants-Petitioners, JAN 23, 2009

V. Davi d R Schanker
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Capitol Indemity Corporation, a Wsconsin
| nsurance Corporation, Halter Wldlife, Inc.,
and Rachel Proko,

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK  CROCKS, J. Petitioners Nelly De La
Trinidad, Victor Leonardo Aguilar-Hernandez, and Luz Maria
Torres-Sanches (collectively, De La Trinidad) are the parents of
two children who drowned in a pond on the grounds of Halter

Wldlife, Inc. De La Trinidad seeks review of an unpublished
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court of appeals opinion! affirming a circuit court order that
dism ssed their lawsuit against Halter Wldlife, Inc. (Halter);
its insurer, Capitol Indemity Corporation; and |ifeguard Rachel
Pr oko, an enployee of Halter, on the grounds that the
recreational inmmunity statute®? applies and bars a suit under
t hese circunstances.

12 The sole question before us is whether Halter is "an
organi zation or association not organized or conducted for
pecuniary profit" under Ws. Stat. § 895.52(1)(c) and as such
entitled to immunity from liability for negligence, as well as
for safe place violations, for any deaths occurring during
recreational activity on Halter's land.® De La Trinidad contends
that Halter cannot be a nonprofit organization for two reasons:
first, because it was incorporated in 1984 under the statute
that since 1953 has governed for-profit corporations; and
second, because it supplenented nenbership dues wth revenues

fromother activities—+revenues that created a budget surplus or

! Nelly De La Trinidad v. Capitol Indem Corp., No.
2007AP45, unpublished slip op. (Ws. . App. Jan. 23, 2008).

2 Ws. Stat. § 895.52 (2005-06). Al |l subsequent references
to the Wsconsin Statutes are to the 2005-06 version unless
ot herwi se i ndi cat ed.

3 Because the statute also grants imunity to the enpl oyees
and agents of nonprofit |andowners, and because Proko is being
sued in her capacity as an enployee of Halter, the resolution of
this question affects the clains against Proko as well. "[No
owner and no officer, enployee or agent of an owner is liable
for the death of, any injury to, or any death or injury caused
by, a person engaging in a recreational activity on the owner's
property. . . ." Ws. Stat. § 895.52(2)(b).
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profit which in turn nmeant dividends for nenbers in the form of
dues that were lower than they would otherw se have been
Hal ter argues that its articles of incorporation show that it
was organized as a nonprofit, and its financial records and its
status with the Internal Revenue Service (IRS) and the Wsconsin
Department of Financial Institutions (DFl) show that it is not
conducted for profit and has never paid any dividends.

13 The recreational inmmunity statute does not define
nonprofits by referencing the chapter wunder which they were
i ncorporated, either chapter 180 or 181, so that factor is not
di spositive of the question. W see no basis in the statute for
defining "profit" as broadly as De La Trinidad urges. Hal ter's
articles of incorporation, tax returns, and financial statenents
make clear that it was organized and is conducted as a nonprofit
organi zation, a fact recognized by both Wsconsin and the
federal governnent. For these reasons, explained nore fully
below, Halter is a nonprofit organization as defined by the
statute and is thus entitled to imunity.

14 We therefore affirm the decision of the court of
appeal s.

| . BACKGROUND

15 Though it filed restated articles of incorporation in
1984 and 1988 which varied in sone respects from the origina
articles, Halter has since its inception consistently defined
itself as a nonprofit stock corporation under ch. 180 of the
W sconsin Statutes. These articles and successive restated
articles of incorporation were accepted for filing by the

3
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secretary of state. The current articles of incorporation
describe Halter as a hunt and sportsman club with the purpose of
pronoting wetlands preservation and environnental education.
Its regulations allow its approximately 275 dues-paying nenbers
to invite guests* to events held on the club's grounds, which
i nclude a clubhouse, a picnic area, a ball park, and a beach and
pond used for fishing and sw nmm ng. In addition to annual
menbership dues, Halter collects extra fees from nenbers who
host picnics and other events to which guests are invited.

16 It was at one such event, a conpany picnic hosted on
July 13, 2002, by Finishing and Plating Services (FPS) of
Kenosha, ® that the tragic drownings of the two children occurred.

17 De La Trinidad filed this lawsuit, alleging negligence
and safe place violations by Halter, and negligence by Proko.
The Kenosha County Circuit Court, the Honorable David
Basti anel | i presi di ng, granted summary | udgnent for t he
def endant s. The circuit court noted that despite Halter's

organi zati on under ch. 180° as a nonprofit stock corporation, al

* The general public does not have access to Halter's
facilities; only club nenbers and their guests may be on the
property. Paynment of invoices or statenents is required under
the organi zation's regulations to be made by a nenber's check.

°> The picnic guests were not charged admi ssion; in keeping
with Halter's regulations, FPS, which held a corporate
menbership with Halter, paid the invoice for the picnic.

® The present version of ch. 180 of the Wsconsin Statutes

governs "Business Corporations,”™ which include those issuing
st ock. Ws. Stat. § 180.0103(5). The present version of ch.
181 governs "Nonstock Corporations,” which are defined as

i ncl udi ng nonprofit corporations. Ws. Stat. § 181.0103(5).

4
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of the docunentation of its existence, from its articles of
incorporation to its tax returns, supported the conclusion that
it was organized as a nonprofit. The circuit court also
concluded that wunder the statute's definition, Halter's fund-
raising activities did not make it a for-profit corporation,
noting that the record showed no distributions of profits or
earnings to nenbers. The court of appeals affirnmed, pointing
out that the recreational immunity statute does not define
nonprofit wth reference to the chapter wunder which the
organi zation is incorporated. The court of appeals also found
that Halter's nonprofit status turned not on how funds were
generated, but rather on how they were used. It noted, "[M ost
inportantly, Halter is not organized to distribute profits to

anyone, and it does not do so." Nelly De La Trinidad v. Capitol

I ndem Corp., No. 2007AP45, unpublished slip op., T15 (Ws. C.

App. Jan. 23, 2008). For those reasons it affirned the circuit
court. De La Trinidad petitioned this court for review, and on
May 13, 2008, review was granted.
1. STANDARD COF REVI EW
18 The application of a statute to undisputed facts is

reviewed de novo. DOR v. Menasha, 2008 W 88, 744,  Ws. 2d.

., 754 N.W2d 95.
[11. DI SCUSSI ON
19 The question we address is whether Halter was a

nonprofit organization under the recreational immunity statute’

" Wsconsin Stat. § 895.52(2):
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and is therefore entitled to imunity from Iliability for
negligence, as well as for the clained safe place violations.
Nonprofit organizations are anong the types of property owners

to whomimunity is extended under the statute.?

No duty; imunity from liability. (a) Except as
provided in subs. (3) to (6), no owner and no officer,
enpl oyee or agent of an owner owes to any person who
enters the owner's property to engage in a
recreational activity:

1. A duty to keep the property safe for recreational
activities.

2. A duty to inspect the property, except as
provi ded under s. 23.115(2).

3. A duty to give warning of an unsafe condition,
use or activity on the property.

(b) Except as provided in subs. (3) to (6), no owner
and no officer, enployee or agent of an owner 1is
liable for the death of, any injury to, or any death
or injury caused by, a person engaging in a
recreational activity on the owner's property .

Subsections (3) to (6) do not apply in this case. They deal
wi th government property, malicious acts, and private property
owners who collect fees for recreational use of the land in
excess of $2,000 per year.

There is no dispute here either as to the ownership of the
land or as to the recreational nature of the activity.

8 Wsconsin Stat. § 895.52(1),(c) and (d):

(c) "Nonprofit organization"” neans an organi zati on or
association not organized or conducted for pecuniary
profit.

(d) "Owner" neans either of the foll ow ng:

1. A person, including a governnental body or
nonprofit organization, that owns, |eases or occupies
property.
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10 We begin of course wth the statute's definition of a
nonprofit organization as "an organization or association not
organi zed or conducted for pecuniary profit." Ws. Stat.
8 895.52(1)(c). We address each prong in turn: how Halter is
organi zed and how it is conducted.®
A "Not organized . . . for pecuniary profit"

11 De La Trinidad's contention that Halter is organized
for pecuniary profit centers on the fact that, as Halter's
restated articles of incorporation provide, it is organized as a
stock-issuing corporation “"pursuant to the authority and
provi sions of Chapter 180 of the Wsconsin Statutes.” De La

Trinidad contends that this nmeans it is by definition a for-

® Wsconsin Stat. § 895.52(1)(c) uses the wording "not
organi zed or conducted for pecuniary profit," which can be read
as intending to nean both prongs would have to be net (as in,
"neither organized nor conducted for pecuniary profit") or as
intending to nean that at |east one prong would have to be net
(as in, "not organized or not conducted for pecuniary profit").

Yet, in Szarzynski, this court has called the |anguage
"clear on its face and capable of one sinple constructi on—that
the organizations that are organized and/or conducted for
pur poses other than profit-making are eligible for recreational
immunity under the statute.” Szarzynski v. YMCA, 184 Ws. 2d
875, 890, 517 NW2d 135 (1994). Neither party argues that Ws.
Stat. § 895.52(1)(c) may be interpreted in the conjunctive or
disjunctive, and it is not necessary for us to consider the
question here. Halter does not argue that because it was either

organi zed or conducted as a nonprofit, it was entitled to
i mmunity. Rather, it argues that it net both requirenments. W
recogni ze that the "and/or" construction often can Dbe
probl emati c. See, e.g., Wsconsin Bill Drafting Manua

8§ 2.01(9)(a) (2009-10) ("Never use the conpound 'and/or.' 'And
is conjunctive and 'or' is disjunctive; decide whether you nean
"and' or 'or' and use the proper word.").



No. 2007AP45

profit—er at best a corporation mnmasquerading as a nonprofit
while reserving the legal right to <convert to for-profit
whenever it chooses—+regardless of what its articles of
i ncorporation currently say.

12 Halter argues that the question of whether it is
organi zed for pecuniary profit is answered by the statenent of
purpose in its articles of incorporation: "The corporation wll
be a non-profit corporation which is to be fornmed not for
private profit but exclusively for educational, benevolent,
fraternal, social and athletic purposes within the neaning of
Section 501(c)(7) of the Internal Revenue Code of 1954 .

The articles of incorporation, Halter argues, are consistent
wth its status with the federal and state governnents: t he
Departnent of the Treasury granted it tax exenpt status under
8 501(c)(7) of the Internal Revenue Code, and the state
Departnent of Financial Institutions has confirnmed that it has
operated since its inception as a nonprofit. Halter points to

our decision in Szarzynski v. YMCA 184 Ws. 2d 875, 890, 517

N.W2d 135 (1994), in which we cited the definition provided in
Black's Law Dictionary for the term "nonprofit corporation.”
That definition made explicit reference to the federal tax code®

and included corporations "no part of the income of which is

' 1n fact, part of the dictionary's definition of
"nonprofit corporation” not quoted in Szarzynski refers readers
to I.RC 8§ 501(c) "for a list of exenpt organizations."
Bl ack's Law Dictionary 1056 (6th ed. 1990). The clear inference
from that definition is that it intends to define all § 501(c)
organi zati ons as nonprofit corporations.
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distributable to its nenbers, directors or officers."” l|d. at

890 (quoting Black's Law D ctionary 1056 (6th ed. 1990)).

Because it distributes no inconme to nenbers, directors or
officers and because it is a nonprofit for purposes of federal
taxation, Halter argues that it is organized as a nonprofit.

113 A brief summary of the history of chapters 180 and 181
will help make sense of the parties' argunents. Prior to 1953,
it was  not unusual for W sconsin organizations to be
incorporated as nonprofit stock corporations under ch. 180.
There was a change in the statute, however, that took effect
that year and remained in effect at the tinme of Halter's
incorporation, and it is not entirely clear whether by that
change, the legislature intended to continue to permt nonprofit
stock organizations under ch. 180. De La Trinidad relies on a
1958 opinion of the attorney general that exam ned the statute
and concluded otherwi se: "[A] nonprofit stock corporation cannot
be lawfully organized under ch. 180 subsequent to July 1,
1953 . . . ." 47 Ws. Op. Att'y Gen. 78, 81 (1958).

14 As even that attorney general's opinion acknow edged,
however, it is difficult to reconcile several provisions of the
statute.' One provision, for exanple, defines "corporation" as
including "a corporation with capital stock but not organized

for profit." Ws. Stat. 8§ 180.02(1) (1957). Another appears to

1 The opinion noted, "It would have been rmuch nmore explicit
if the legislature had stated plainly that no stock nonprofit
corporations are to be organized under ch. 180 after July 1,
1953." 47 Ws. Op. Att'y Gen. 78, 81 (1958).
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contenplate nonprofits organi zed under ch. 180 even after 1953:
"After June 30, 1953 ch. 180 shall apply to all donestic

corporations with capital stock, regardless of when they were

organi zed and whether for profit or not . . . ." Ws. Stat.

8 180.97(1) (1957) (enphasis added). However, that sane section
contains a provision that refers only to nonprofits formed prior
to 1953, and is silent as to nonprofits forned thereafter: "any
donestic corporation with capital stock but not organized for

profit which has before July 1, 1953, been organi zed under the

general corporation laws . . . shall be subject to ch. 180 only
to the extent that the provisions of ch. 180 are not
i nconsistent with the articles or form of organization of such
corporation . . . ." |d. (enphasis added).

115 The attorney general's 1958 opinion in response to a
query from the secretary of state acknow edged that the statute
"does say that there can be such a thing as a corporation with
capital stock but not organized for profit." 47 Ws. Op. Att'y
Gen. at 80. The opinion also said Ws. Stat. 8§ 180.97(1)
"| eaves the door w de open for nonprofit stock corporations”
because the |anguage in that section is "about as all-enbracing
as human draftsmanship can devise." |d. Nevertheless, in |ight
of an absence of any language in Ws. Stat. § 180.97(1) (1957)
about post-1953 stock nonprofits, the attorney general advised
that absent explicit statutory authority, the secretary of state
"would be justified in finding that the proposed articles [for a

nonprofit stock] do not conformto law." 1d. at 81.

10
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16 De La Trinidad urges us to adopt the reasoning of that
attorney general's opinion and reach the sanme conclusion
concerning Halter's articles of incorporation. O course, we
are not bound to do so. "'An Attorney Ceneral's opinion is only
entitled to such persuasive effect as the court deens the

opinion warrants.'" State v. Glbert, 115 Ws. 2d 371, 380, 340

N.W2d 511 (1983) (quoting Hahner v. Bd. of Educ., 89 Ws. 2d

180, 192, 278 N.W2d 474 (C. App. 1979)). In this case, the
opi nion does not warrant great persuasive effect; it candidly
acknowl edges broad |anguage in the statute, for exanple, that
| eads to the opposite conclusion. However, even if the attorney
general's opinion was correct as to ch. 180 nonprofits, it
merely concluded that the secretary of state "would be
justified" in rejecting articles of incorporation for such an
or gani zat i on. 12

117 Wiich brings us to a key point: notwthstanding the
attorney general's opinion on the matter, there is no dispute
that the secretary of state did accept and file Halter's
articles of i ncor poration and restated articles of
i ncor por ati on. Three tines. From the repeated filing and

acceptance it is reasonable to infer that the acceptance was

12 Even if the secretary of state erred in permtting a
nonprofit to organize under ch. 180 rather than requiring it to
organi ze under ch. 181, it does not follow that such an error
al one would convert Halter into a for-profit organization. The
court of appeals accordingly held that "whether Halter's form of
organi zation is lawful or not is not the issue in this case.”
De La Trinidad, No. 2007AP45, unpublished slip op., 18. W
agr ee.

11
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intentional and that the secretary of state saw no | egal
inpedinment to Halter's incorporation as a nonprofit wunder ch.
180. % Under Ws. Stat. § 180.0203(2), filing of the articles of
incorporation by the DFI "is conclusive proof that the
corporation is incorporated under this chapter

118 That the State of W sconsin accepted Halter's
incorporation on those terns is verified by the certified
docunent from the secretary of state that confirnmed the filing
in 1988. It is also confirnmed by a 2005 letter from the DFI
whi ch, in response to a letter from Halter about the
organi zation's status and designation on the DFl onli ne

dat abase, stated:

Regardi ng your witten request involving the corporate
status of Halter WIldlife, Inc. | have exam ned the
records for this corporation and have determ ned that
you are correct in that this entity has, since its
i nception, been a "st ock, not-for-profit
corporation.["] Unfortunately, when our database was
created we did not set forth a specific "status code"

for "stock, not-for-profit” entities. Ther ef or e,
although it 1is a not-for-profit entity, it was
included with all other corporations fornmed under

Chapter 180 having a status code of "01" which
reflects the entity as a business corporation on our
records. [Enphasis added.]

119 A second, related argunent made by De La Trinidad is
that an organi zation formed under ch. 180 cannot be a nonprofit

because there is nothing in the |law governing it that prevents

31t is clear that a different policy was in effect in 1958
in the secretary of state's office; the attorney general's
opinion from that year nmakes reference to the fact that the
office at that tinme was "refus[ing] to accept such articles for
filing[.]" 47 Ws. Op. Att'y Gen. at 79.

12
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Halter's menbers from voting to anend its articles and becom ng
a for-profit corporation. De La Trinidad notes that Halter's
articles of incorporation allow the organization to "engage in
awful activity within the purposes for which corporations nmay
be organized under the Wsconsin Business Corporation Law "
Because it was organized under ch. 180, which allows for the
distribution of profits to shareholders under Ws. St at .
8§ 180.0640, De La Trinidad argues that Halter left open the
possibility of distributions to sharehol ders.

20 De La Trinidad cites |anguage from two cases from
other jurisdictions in support of the proposition that the nere
potential for for-profit conduct should preclude defining Halter
as a nonprofit. Bot h involve organi zations that unsuccessfully
sought tax exenption by claimng to be nonprofit organizations.

Ukrani an National Urban Renewal Corp. v. Director, D vision of

Taxation, 3 NJ. Tax 326 (1981), is weasy to distinguish,
however, from this case; it turned on the fact that "[t]he
organi zational focus of this tax exenption statute is on the

statute pursuant to which the taxpayer was organi zed and whet her

stock was authorized." Id. at 331 (enphasis added). I n other
words, the statute at issue there defined a nonprofit in exactly
the way the recreational imunity statute does not: pursuant to

the statute under which the property owner is organized. The

second case, Produce Exchange Stock Cearing Association, Inc.

V. Conmi ssioner of Internal Revenue, 27 B.T.A 1214, 1219

(1933), is cited for the proposition that a corporation cannot
use the fact that dividends have never been paid to claim

13
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nonprofit status, when it has retained a legal ability to do so.
The case concerned whether the plaintiff was tax-exenpt under a
statute exenpting "business |eagues,” which functioned |ike
chanbers of commerce. Thus, the central determ nation was that
the plaintiff did not neet the statutory definition of a
busi ness | eague and was therefore not tax-exenpt. The | anguage
cited by De La Trinidad was an afterthought. ("Al though up to
the present tinme the petitioner has not paid any dividends to
its stockhol der, the New York Produce Exchange, there appears to
be no reason under the law why it could not anmend its by-laws
and pay dividends to its sole stockholder."” Id. at 1219.)
Further, on appeal, the Second Circuit Court of Appeals limted
its ruling solely to the "business |[|eague" question and
expressly declined to reach the remai nder of the questions. See

Produce Exch. Stock Cearing Ass'n, Inc. v. Helvering, 71 F.2d

142, 144 (2d Gr. 1934). In short, for the reasons noted,
neither of these cases are as persuasive as De La Trinidad
ar gues.

121 Wiile the "potential for profit" argunment may have
sone nerit, it is essentially an argunent that it is not good
public policy to provide immunity under Ws. Stat. § 895.52 to a
nonprofit corporation that has, by incorporating under ch. 180,
|l eft open legal avenues for a later change to a for-profit
cor porati on. In other words, it can be argued that the better
policy is for the benefits afforded to nonprofits under the
statute to accrue only to those nonprofits that are, by virtue
of their incorporation under ch. 181, commtted to staying a

14
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nonprofit. It is significant, however, that the legislature did
not choose to define nonprofits in Ws. Stat. 8§ 895.52 wth
reference to the statute under which they were incorporated.

22 Having established that incorporation under ch. 180
does not preclude Halter from being organized as a nonprofit, we
arrive at the question of what makes a nonprofit a nonprofit. A
|l eading treatise says the articles of incorporation are the
place to focus, and it bolsters our view that the chapter under
which Halter is organized is not dispositive here (note

especially the second sentence):

In order to determne the purpose for which a

corporation was created, courts will primarily refer
to t he stated pur pose in t he articles of
incorporation. . . . A recitation in the articles of

incorporation that an organization is organized under
a particular statute is not dispositive of the nature
of t he or gani zati on; i nst ead, a corporation's
statenent of purpose in its articles determnes the
corporation's true nature.

1A Carol A Jones & Britta M Larsen, Fletcher Cyclopedia of the

Law of Private Corporations 8 139 (citing State v. Delano Cnty.

Dev. Corp., 571 NNW2d 233 (Mnn. 1997)).
23 We thus turn to the substantive provisions of Halter's
restated articles of incorporation, and we see they:

- explicitly define Halter as a nonprofit;

“ W note that in some other cases, the l|egislature has
defined nonprofit organization in those terms. See, e.g., Ws.
Stat. 8 26.40(1c) (referencing "a nonprofit corporation, as
defined in s. 181.0103(17)").

15
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- forbid incone to inure to the benefit of any trustee,

director or officer;

- forbid dividends or distributions to be mde to

st ockhol ders or nenbers;

- limt Halter to activities permssible to a particular

type of nonprofit, 8 501(c)(7) organizations; and

- provide for its assets to be turned over to a public body

or another nonprofit in the event of its dissolution.

24 As noted above, this court has said that organizations
that are organized "for purposes other than profit-making" are
eligible for recreational i mmunity under t he statute.
Szarzynski, 184 Ws. 2d at 890.

25 The nost recent restated articles of incorporation for

Halter are those filed with the Ofice of the Secretary of State

16
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in 1988.%° They were the documents in effect at the time of the

drowni ngs in 2002. They state in part:

The purpose of this corporation is to engage in |awful
activity within the purposes for which corporations
may be organized under the Wsconsin Business
Cor porations Law. The corporation wll be a non-
profit corporation which is to be fornmed not for
private profit but exclusively for educational,
benevolent, fraternal, social and athletic purposes
within the nmeaning of Section 501(c)(7) of the
I nternal Revenue Code of 1954 and in this connection,
to pronbte a hunt and sportsman club, to preserve the
environnment in its natural setting and to pronote
education of citizens and youth as to the need to
conserve and retain wetlands and adjacent uplands in a
natural state .

26 Additional relevant provisions reiterate the nonprofit

nature of the organization:

15 W take judicial notice of the 1988 Restated Articles of
| ncorporation as we are authorized to do under Ws. Stat
8§ 902.01(2)(b), which provides that "A judicially noticed fact

nmust be . . . [4&] fact capable  of accurate and ready
determnation by resort to sources whose accuracy cannot
reasonably be questioned.” Ws. Stat. § 902.01(3) and (6)

provide "[a] judge or court nay take judicial notice, whether
requested or not[]" and "[j]udicial notice may be taken at any
stage of the proceeding."” See Qupton v. Cty of Wauwatosa, 9
Ws. 2d 217, 101 N.wW2d 104 (1960) (taking judicial notice of
articles of incorporation recorded in the office of the
secretary of state). The briefs filed with this court quoted
the 1984 version and the record included only 1984 versions of
t he articles of i ncor poration. The 1988 articles of
i ncorporation were not included despite the fact that references
were made to them in docunents in the record (e.g., in a letter
attached to an affidavit filed by respondents and in a brief
filed with the circuit court by De La Trinidad). This error was
not cleared up until after oral argunents. Because the 1988
articles of incorporation are the relevant articles, there is no
need to address the earlier versions.

17
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ARTI CLE 1V: The corporation has not been forned for
pecuni ary profit or financial gain, and no part of the

assets, incone or profit of the <corporation is
distributable to, or inures to the benefit of, its
officers or directors, except to the extent permtted
under Wsconsin law. . . . Not wi t hst andi ng any ot her

provision of this certificate, the corporation shal
not carry on any other activities not permtted to be
carried on by a corporation exenpt from federal incone
tax under Section 501(c)(7) of the Internal Revenue
Code of 1954, (or the corresponding provisions of any
future United States Internal Revenue | aw).

ARTICLE VIII: No part of the income of the
corporation shall inure to the benefit of any trustee,
director or officer of the corporation, except that
reasonabl e conpensation may be paid for services
rendered to or for the corporation affecting one or
nmore of its purposes. In the event of |iquidation of
the assets of the corporation any assets available for
distribution at the tinme of such liquidation shall be
turned over to an educational, benevolent, fraternal
social, scientific, religious or athletic association
wthin the neaning of Section 501(c)(7) of the
I nternal Revenue Code of 1954, or to a public body.
Furthernore, no dividends or distributions shall be
made to stockholders or nenbers of the corporation
during its existence and that upon its liquidation the
st ockhol ders or nenbers may receive back no nore than
their original investnent.

(Enmphasi s added.)

27 The |anguage of the articles of incorporation is
cl ear. It directly prohibits distributions to nenbers,
trustees, directors and officers, and covers the liquidation of
the organization's assets at dissolution. De La Trinidad
asserts, rather incredibly, that the articles of incorporation
are irrelevant to the determnation of whether Halter was

organi zed for profit. W cannot agree. It is clear beyond any
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doubt that Halter's relevant organizing docunments establish an
organi zation with a purpose other than profit-making. As to De
La Trinidad' s argunent about Halter's ability under ch. 180 to
amend the articles, that ability would becone relevant only at
the point the organization chose to do so. The i1munity
extended to nonprofit organizations under Ws. Stat. 8§ 895.52,
in other words, continues to extend to Halter unless it anends
its articles to allow for a purpose of achieving pecuniary
profit.

B. "Not . . . conducted for pecuniary profit"

28 De La Trinidad' s second argunent, that Halter does not
qualify for immunity under the statute because it is conducted
for pecuniary profit, depends on a sort of "penny saved is a
penny earned" definition of profit. This argunent is based on
the fact that Halter operated in the black, taking in nore
revenues than it required for operating expenses; the fact that
not all the revenue was from nenbership dues; and the fact that
the incone of the organization was therefore distributed, albeit
indirectly, to the nenbers, just as if dividends had been paid.
This is because those additional fees ultimtely reduce the
menbership dues, De La Trinidad argues; the difference between
what the dues are and what they would be w thout the additional
revenues is, according to this argunment, the individual nenber's
di vi dend.

129 Halter argues that profits from picnics do not affect
its immunity because they were returned to the organization, not
distributed to nenbers. The relevant inquiry, Halter argues, is
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whether it made distributions to directors, officers, or
menbers, and its financial statenments and tax returns nmake clear
that it never has done so. Halter further points out that De La
Trinidad's approach, [imting nonprofit status to those
organi zations operating at a deficit, Is unworkable and
undesi rabl e.

130 De La Trinidad's argunents rest on broad definitions
of the ternms "profit" and "distribution." In support of its

position, De La Trinidad cites |language from State ex rel. Troy

v. Lunbernen's Cinic, 58 P.2d 812 (Wash. 1936), a case having

to do wwth a corporation that the state believed had falsely
i ncorporated as a nonprofit while operating as a for-profit. In
finding for the state, the court there defined profit thus:
"Profit does not necessarily nean a direct return by way of
di vidends, interest, capital account, or salaries. . . . [I]n
considering . . . the question of whether or not respondent is
or is not operated for profit, noney saved is noney earned.”
Id. at 816. This holding is at quite a variance froma standard
| egal definition of "profit," as found in Black's Law
Dictionary: "The excess of revenues over expenditures in a

busi ness transaction; GAIN (2). Cf. EARNINGS, INCOVE." Black's
Law Dictionary 1246 (8th ed. 2004). There is nothing in the
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statute that would support such an expansive definition of the
word "profit."1®

131 De La Trinidad also relies on St. John's Mlitary

Acadeny v. Larson, 168 Ws. 357, 170 NW 269 (1919), for the

proposition that when an organi zation operates in the black, it
"materially enhance[s] the value of its capital stock, resulting
in a pecuniary profit to the shareholders.” 1d. at 361. As the
underlying facts of the case make clear, it was not the indirect
enhancenent of the stock that made St. John's MIlitary Acadeny a
for-profit organization; it was the fact that it was organi zed
as a profit-sharing corporation and had in two prior years
decl ared a dividend on its stock.

132 De La Trinidad's argunents are unavailing. To adopt
them would, wth the stroke of a pen, convert innunerable
nonprofits in Wsconsin to for-profit enterprises by virtue of
the fact that their bills are paid and they have noney in the
bank. Such a rule would operate to strip any solvent
8 501(c)(7) organization of its nonprofit status. In fact,
neither case conpels the outcone that De La Trinidad seeks.

First, St. John's is a case about a for-profit organization in

16 "when giving a statute its plain and ordinary meaning,
courts refer to dictionaries to define those terns not defined
by the |egislature. Wsconsin Stat. 8§ 990.01(1) provides that

'"[a]ll words and phrases shall be construed according to conmobn
and approved usage; but technical words and phrases and others
that have a peculiar nmeaning in the law shall be construed
according to such neaning.'" Rouse v. Theda Clark Med. Ctr.,

|nc., 2007 W 87, 121, 302 Ws. 2d 358, 735 N.W2d 30 (citation
omtted).
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the first place. In St. John's this court noted that the

school's "articles of incorporation show that it is organized to

conduct a private enterprise upon the plan of a profit-sharing

corporation . . . ." St. John's, 168 Ws. 2d at 361. Furt her,
the case shows that "in 1900 and 1901 it declared a snall
dividend on its stock." Id. at 360. In contrast, Halter's

articles of incorporation explicitly describe the organization
as a non-profit, and there 1is no allegation that cash
di stributions have ever been made to nenbers.

133 De La Trinidad's "indirect benefits" argunent is
unsupported by Wsconsin case |aw. So long as no profits are
distributed to nenbers, the fact that nmenbers may obtain other
benefits from an organization is no bar to its nonprofit status.
That this is the law in Wsconsin is nmade clear from a reading

of Bethke v. Lauderdale of La Crosse, Inc., 2000 W App 107

113, 235 Ws. 2d 103, 612 N. W2d 332. In Bethke, the plaintiff
challenged the condo association's status as a nonprofit
organi zation and its entitlenent to immunity under the
recreational immunity statute. The basis for the chall enge was,
anong other things, that the statute was unconstitutional when
it protected property owners who were nonprofit organizations
that further no charitable purposes. There the sole purpose for
the revenues raised (in that case, nonthly fees from each
menber) was "to provide for the maintenance, preservation and
control of the common area [of the condo]." Id. The court

found no bar in the statute for the benefits that accrued to the
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menbers, and, consistent wth the reasoning in Bethke, we see
none here.

134 As the court of appeals observed when it decided the
case before wus, "even nonpublic-service-oriented nonprofits
receive nonprofit immunity under the statute. . . . Bet hke
specifically rejected the argunent that a nonprofit nust [] be
charitable to claim the benefit of recreational i1munity. In
Bethke . . . the defendant was a condom nium association, and
its revenues were presumably used solely for the benefit of the
few peopl e who happened to live in the condom ni um devel opnent. "

De La Trinidad, No. 2007AP45, unpublished slip op., 9114

(citations omtted).

135 Contrary to De La Trinidad's assertions, there is
substantial evidence of Halter's being conducted as a nonprofit.
Halter is recognized by the IRS as a 8§ 501(c)(7) nonprofit
organi zati on; '’ documents fromthe IRS in the record confirmthat
Halter qualifies as a tax-exenpt organization under the Interna
Revenue Code. The record also contains Halter's 2002 IRS Form
990, Return of Organization Exenpt from Income Tax, in which
Halter identifies itself as a 8 501(c)(7) organization. A
letter from the |IRS dated Novenmber 23, 1990, states that
Halter's "organi zation continues to qualify for exenption from

Federal incone tax" under 8§ 501(c) (7).

17 The Internal Revenue Code exenpts from taxation "[c]lubs
organi zed for pleasure, recreation, and other nonprofitable
pur poses, substantially all of the activities of which are for
such purposes and no part of the net earnings of which inures to
the benefit of any private sharehol der.™ Il.R C. 8 501(c)(7)
(2006) .
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36 There is no indication in the record that Halter
brings in revenues from outside of its nenbership though it
could do so wunder IRS guidelines wthout forfeiting its
nonprofit status.® The record includes regulations from Halter
that show that it requires all invoices to be paid by nenber
checks. Deposition testinmony in the record is clear that the
attendees at the picnic giving rise to this action were not
charged for the picnic; a Halter nenber, FPS of Kenosha, paid
t he invoice.

137 A law review author described the standard controlling
inquiry for nonprofits:

The defining characteristic of a nonprofit corporation
is that it is barred fromdistributing profits, or net

earnings, to. . . its directors, officers or nenbers.
That does not nean that it is prohibited from earning
a profit. Rather, it is only the distribution of

t hose earnings as dividends that is prohibited.

Jane C. Schlicht, Piercing the Nonprofit Corporate Veil, 66

Marqg. L. Rev. 134, 136 (1982) (internal quotations omtted).

138 The record is replete with evidence that supports

Halter's 27-year existence as a nonprofit. It would be an
absurd result if we were to read the recreational inmunity

18 According to an official |RS publication, "A section
501(c)7 organization may receive up to 35% of its gross
recei pts, including investnent inconme, from sources outside of
its nenbership without losing its tax-exenpt status. O the

35% up to 15% of the gross receipts may be derived fromthe use
of the club's facilities or services by the general public or
from other activities not furthering social or recreational
pur poses for nenbers.” | RS Publication 557 at 49 (Rev. June
2008) .
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statute as making a for-profit organi zation out of an
organi zation that throughout its existence has been governed by
articles of incorporation that define it as a nonprofit, has
been docunented by state agencies as a nonprofit, and has been
in conpliance with IRS regulations as a nonprofit. Li ke the
circuit court and court of appeals, we see no failure on
Halter's part to neet the requirenents necessary to be a
nonprofit and thus to be entitled to imunity here.
| V. CONCLUSI ON

139 The recreational imunity statute does not define
nonprofits by referencing the chapter wunder which they were
i ncorporated, either chapter 180 or 181, so that factor is not
di spositive of the question. W see no basis in the statute for
defining "profit" as broadly as De La Trinidad urges. Hal ter's
articles of incorporation, tax returns, and financial statenents
make clear that it was organized and is conducted as a nonprofit
organi zation, a fact recognized by both Wsconsin and the
federal governnent. For these reasons, Halter is a nonprofit
organi zation as defined by the statute and is thus entitled to
i mmunity.

140 We therefore affirm the decision of the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is

af firned.
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