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Carnmen L. Doss, David R Schanker
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Def endant - Appel | ant - Cross- Petitioner.

REVI EW of a decision of the court of appeals. Reversed.

11 LOUS B. BUTLER JR, J. This is a review of a
published court of appeals opinion' reversing a judgment of
conviction and order by the MI|waukee County Circuit Court, the
Honorable Elsa C  Lanelas presiding, denying a defendant's
postconviction notion for a new trial. Carnmen Doss (Doss)
appealed from a judgnment of conviction finding her guilty of
unlawfully retaining funds from her father's estate, in

violation of Ws. Stat. § 943.20(1)(b) and (3)(c) (2003-04).%

! State v. Doss, 2007 W App 208, 305 Ws. 2d 414, 740
N. W 2d 410.

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.
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12 In 2003, Doss's father passed away. At the time of
his death he lived in Wsconsin, while Doss resided in Georgia.
Doss retained a M| waukee attorney to assist in the probate of
the estate, which had assets of approximtely $72, 000.

13 Wiile working on the probate case, the attorney
| earned that Doss's father's State incone taxes had not been
paid for over eight years. The attorney filed a tax return with
the Wsconsin Departnent of Revenue (DOR) and sent the DOR
checks totaling $39,865. Shortly thereafter, Doss contacted the
DOR agent responsible for the audit of her father's taxes and
persuaded the agent to hold the checks. The next day, Doss
wi thdrew all of the noney in the estate's account. \Wen the DOR
subsequently submtted the checks, they were returned unpaid
because the account had been cl osed.

14 Doss was charged with theft as a trustee/bailee in a
busi ness setting, pursuant to Ws. Stat. § 943.20(1)(b) and
(3)(c). A jury found her guilty, and Doss was sentenced to six
years' I npri sonnent, consisting of one year of initial
confinement and five years of extended supervision. Doss was
al so ordered to pay restitution.

15 Doss filed an appeal, arguing that certain bank
records should not have been allowed into evidence and that the
evidence was insufficient to prove a crine was conmtted. The
court of appeals found that adm ssion of the bank records via
affidavits of bank officials violated both statutory procedure
and Doss's constitutional right of confrontation. The court
al so concluded that the evidence was sufficient to support the

2
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verdict. State v. Doss, 2007 W App 208, 928, 305 Ws. 2d 414,

740 N.W2d 410. The court of appeals reversed the judgnent of
convi ction and the order denying Doss's postconviction notion.?

16 On review, we conclude that the circuit court did not
commt either statutory or constitutional error in admtting the
bank records at issue, and that there was sufficient evidence in
this case to sustain a conviction. W further conclude that the
prosecutor did not violate a court order excluding evidence of
the DOR conplaint; that evidence of the DOR | awsuit agai nst Doss
was not irrelevant and unfairly prejudicial; that Doss waived
her challenge that the prosecutor did not inproperly coment
upon Doss's lack of testinony; that reversal in the interest of
justice is not appropriate; and that the circuit court did not
erroneously deny Doss's postconviction ineffective assistance of
counsel notion. W therefore reverse the decision of the court
of appeal s.

I

17 Carmen Doss's father died on August 14, 200S3. At the
time of his death, Doss's father resided in Wsconsin, and Doss
resided in GCeorgia. D ane Loftus, a Ml waukee attorney, was
retained to assist Doss in probating the estate, and she and
Doss were naned as co-personal representatives. The assets of

the estate, totaling approximately $72,000, were deposited into

3 As a result, the court of appeals declined to reach five
additional issues raised by Doss. Doss, 305 Ws. 2d 414, 922
n. 3.
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an account at M Bank under the joint control of Loftus and
Doss.

18 In the process of trying to finalize estate matters,
Loftus was inforned by the DOR that Doss's father had failed to
pay Wsconsin incone taxes for the final eight years of his
life. The DOR letter, which was copied to Doss, stated that
"[o]nce the above issue is satisfied (returns filed with full
paynent of tax liabilities), only then <can a dosing
Certificate . . . be issued.” Doss responded by claimng that
her father was not a resident of Wsconsin and therefore did not
owe the Wsconsin taxes.

19 On February 6, 2004, after advising Doss of the
estate's tax liability and the need to file the incone taxes,
Loftus filed tax returns for 1995 to 2002 and included wth the
returns checks totaling $39,865.87 for taxes, interest, and late
f ees. However, Doss directly contacted the DOR two weeks |ater
asking that the checks be held because, she stated, Loftus had
acted w thout Doss's know edge or approval.

110 On February 20, 2004, Doss then w thdrew every penny
of the $70,555.47 in the estate's M account and closed the
account, telling the DOR that she had closed the account but had
"every intention of satisfying [her] father's obligations to The
State of Wsconsin." On March 1, 2004, Doss opened a new
account with SunTrust Bank of Atlanta, Georgia, and deposited
the noney into that account. On March 15, 2004, after receiving
a final determnation from the DOR that the estate owed incone
t axes, Doss closed the SunTrust estate account and deposited the

4
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account's balance into her personal account. Four days |Iater
she again noved the funds, this tine to a new noney nmarket
account. The last comrunication Doss had with the DOR prior to
this action was a March 26, 2004, letter in which Doss blaned
the DOR for not contacting her father about the delinquent taxes
and wote that collecting the taxes at that point "just doesn't
seemright."”

111 Wiile Doss was in the process of noving the funds from
account to account, her attorney distanced herself from her
client's actions, filing a notion to wthdraw as attorney of
record and to resign as co-personal representative. In the

alternative, the notion requested an order directing Doss to

return the estate funds. A hearing was held on Attorney
Loftus's notion to withdraw on WMarch 25, 2004. In an order
dated April 1, 2004, the probate court allowed Loftus to

w t hdraw as co-personal representative, but did not address the
request for return of the funds.

112 When the DOR submtted the eight checks for paynent,
they were returned because the account had been closed. The DOR
subsequently filed a lawsuit, along with a notion for summary
j udgnent on August 23, 2004, seeking repaynent of the noney Doss
had taken. As an alternative, the notion requested an order
requiring that a $52,000 bond previously issued by the OChio
Casualty Insurance Conpany covering the performance of Doss and
Loftus as probate personal representatives be paid to the DOR
The notion also requested that a constructive trust be inposed
on Doss's assets; that Loftus be reappointed as co-personal

5
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representative; and that Doss, Loftus, and GChio Casualty be held
jointly and severally liable for paynent of the taxes. The sane
day, the DOR also filed a separate action against Chio Casualty,
Doss, Loftus and the estate seeking paynent of $48,339.81 for
the income taxes owed, plus interest, fees, and check return
f ees.

113 After receiving notice from GChio Casualty that she
could be held liable for any loss, cost or expense to Chio
Casualty associated with this matter and after DOR arranged for
personal service of the lawsuit on Doss, Doss closed the
SunTrust noney market account and w thdrew the balance in cash.
Ohio Casualty filed a nmotion in the estate action requesting an
order directing Doss to surrender the estate funds. At an
Cctober 7, 2004, hearing, Doss told the probate court that the
nmoney was sinply gone. The probate court then granted Ohio
Casualty's notion and ordered Doss to pay $70,555.47 to the
M | waukee County Clerk of Courts. Doss did not do so.

114 On Novenber 23, 2004, the State filed a conplaint
charging Doss wth one count of theft as a trustee/bailee in a
busi ness setting, in violation of Ws. Stat. § 943.20(1)(b) and
(3)(c). On Cctober 13, 2005, a jury found her guilty. Doss was
sentenced to serve a six-year prison term consisting of one
year initial confinenent, followed by five years of extended
supervi sion, and was ordered to pay restitution and costs.

115 On  June 7, 2006, Doss filed a nmotion for
postconviction relief, arguing that the court erred in admtting
certified bank records and in denying a request for a mstrial,

6
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that evidence of the DOR's lawsuit was unfairly prejudicial,
that the prosecutor's <closing argunent contained i nproper
coomentary on Doss's Jlack of testinony, that there was
insufficient evidence to sustain a conviction, that the interest
of justice required a new trial, and that she was prejudiced by
i neffective assistance of counsel. On August 22, 2006, the
circuit court denied her notion. Doss then filed an appeal
maki ng the same argunents that she made in her postconviction
notion and that she continues to make to this court.

16 In an opinion issued on August 7, 2007, the court of
appeal s focused on her argunents that the circuit court erred
when, on short notice to Doss, it allowed certified bank records
to be entered into evidence wthout supporting wtnesses and
that the evidence was insufficient to sustain the conviction.
Doss, 305 Ws. 2d 414, 119, 23. The court of appeals concluded
that the circuit court erred "because adm ssion of the bank
records via affidavit violated both statutory procedure and
Doss's constitutional right of confrontation, and because
adm ssion of this evidence was not harnmless.” 1d., {28. Based
on that <conclusion, the ~court reversed the judgnent of
convi ction and t he or der denyi ng Doss' s not i on for
postconviction relief. 1d. The court also concluded that "the
evidence was sufficient to support the verdict[,] [s]o a re-
trial would not violate Doss's double jeopardy rights." 1d.

117 The State filed a petition for this court to review
the issue of the bank records, and Doss filed a cross-petition
for review of the court of appeals' conclusion that the evidence

7
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was sufficient to support the jury's verdict. She also repeated
and preserved her previous argunents raised to the court of
appeals. This court granted revi ew.
I

118 On review, we first address the issues the court of
appeal s found dispositive, pertaining to whether adm ssion of
the bank records via affidavits from records custodians failed
to neet the statutory requirenents of Ws. Stat. § 891.24 or
violated Doss's constitutional right of confrontation due to
being "testinonial hearsay," and whether the evidence was
sufficient to support the jury's verdict. Because we di sagree
with the anal ysis and concl usions of the court of appeals on the
bank records issues, we nust then also address the other
argunments made by Doss in this case challenging her conviction
namel y: whet her denial of a mstrial based on a prosecutor's
alleged violation of the court's order excluding evidence of
service of the DOR conplaint was erroneous; whether evidence of
a DOR Jlawsuit against Doss was irrelevant and unfairly
prejudicial; whether the prosecutor's reliance upon Doss's
failure to testify violated Ws. Stat. 8§ 905.13(1) and deprived
her of her constitutional rights to remain silent and to a fair
trial; whether reversal 1is appropriate in the interest of
justice; and whether the post-conviction court erred in denying
Doss a hearing on her ineffectiveness of counsel notion.

19 The various issues raised in this case require us to
apply several different standards of review W will generally
reverse a lower court's ruling related to the adm ssion of

8
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evidence only wupon a clear showng of erroneous use of

di scretion. See State v. Franklin, 2004 W 38, Y6, 270 Ws. 2d

271, 677 N.W2d 276. Wen reviewing an evidentiary decision,
the question on appeal is not whether this court would have
permtted the evidence to cone in, but whether the circuit court
exercised its discretion in accordance wth accepted I egal
standards and in accordance wth the facts of record. State v.
Manuel , 2005 W 75, 924, 281 Ws. 2d 554, 697 N W2d 811. A
proper exercise of discretion requires that the circuit court
rely on facts of record, the applicable law, and, using a
denonstrabl e rational process, reach a reasonable decision. Id.
W review de novo whether the adm ssion of hearsay evidence
violates a defendant's <constitutional confrontation rights.
1d., 125.

120 Whether the admssion of bank records neets the
statutory requirenents of Ws. Stat. 8§ 891.24 involves questions
of statutory interpretation, which are reviewed de novo under

the standards set forth by State ex rel. Kalal v. Crcuit Court

for Dane County, 2004 W 58, ¢9944-51, 271 Ws. 2d 633, 681

N. W2d 110.

21 As to sufficiency of the evidence for a conviction, a
conviction should not be reversed unless the evidence, viewed
nost favorably to the State and to the conviction, is so
insufficient as a matter of |law that no reasonable trier of fact
could have found guilt beyond a reasonable doubt. State v.

Poel I i nger, 153 Ws. 2d 493, 501, 451 N.W2d 752 (1990).
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22 This court has explained the standard for reviewing a

request for a newtrial in the interest of justice as foll ows:

A new trial may be granted in the interest of justice
when the jury findings are contrary to the great
wei ght and clear preponderance of the evidence, even
though the findings are supported by <credible
evi dence. The order granting a new trial in the
interest of justice nust contain the reasons and bases
for the general statenment contained therein that the
verdict is against the great weight and clear
pr eponder ance of the evidence.

Kroli kowski v. Chicago & Nw. Transp. Co., 89 Ws. 2d 573, 580,

278 N.W2d 865 (1979)(citations omtted). See also Ws. Stat.
8§ 751.06 (describing this court's di scretionary reversal
authority as "necessary to acconplish the ends of justice").

123 Finally, Doss' s cl ai s regar di ng i neffective
assi stance of counsel raise mxed questions of fact and law. W
will not set aside the lower court's findings of fact unless
they are clearly erroneous. Manuel , 281 Ws. 2d 554, 126.
However, whether an attorney's performance is constitutionally
deficient is a question of |aw we review de novo. |d.

11

124 We first address the main issues on review upon which
the court of appeals decision was based. For the reasons given
below, we conclude that admssion of the bank records via
affidavits from records custodians violated neither statutory
procedure nor Doss's constitutional right of confrontation, and

that the evidence was sufficient to support the jury's verdict.

10
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A

125 The first primary basis of Doss's objection to the
adm ssion of the bank records in this case relates to the
objection of her trial counsel that he had been advised only
three days prior to trial that the records would not be
i ntroduced through the testinony of records custodian w tnesses
physically appearing to testify at trial, but would be
introduced by affidavit. Such short notice, Doss's counsel
obj ected, does not neet the requirenents of Ws. Stat. § 891.24
that originals of the records nust be open to inspection of al
parties. Doss's counsel argued that "I don't have any ability
to go and inspect original bank records in Georgia," although
conceding that the bank records at issue were nerely those of
his client Doss's bank accounts, which were presumably avail abl e
to her at all relevant tines.

126 On appeal, Doss argues that the «circuit court
inproperly relied upon Ws. Stat. 8§ 891.24 as a basis for
satisfying authentication and foundational requirenents of bank
record admissions via sworn affidavits attesting to their
accuracy, repeating her trial counsel's objection that the
records were not "open to the inspection of all parties,” as
required by the statute.

27 Wsconsin Stat. 8 891.24 provides:

Whenever any bank, credit wunion, savings bank or
savings and |loan association or any of its officers
are subpoenaed to produce its books containing a
specified account or other specified entries, the

11
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bank, credit wunion, savings bank or savings and | oan
association may, if it so elects, produce a copy of
the specified account or other entries, verified under
oath by one of its officers, stating that the books
called for are the ordinary books of the bank, credit
uni on, savings bank or savings and |oan association
used in the transaction of its business, that the
entries copied were nade therein at the dates thereof
and in the usual course of business, that there are no
interlineations or erasures in or anong the itens
copied, that the books are in the custody or control
of the bank, credit union, savings bank or savings and
| oan association, and that the officer has carefully
conpared the copy with the books and found it to be a
correct copy of the specified account or entries.
Such verified copy shall be prima facie evidence of
such entries, and, when presented, no officer of the
financial institution nmay be conpelled to produce the
books demanded or attend the trial or hearing, unless
specially ordered so to do by the court or officer
before whom it is pending; provided, that such books
shall be open to the inspection of all parties to the
action or proceedi ng.

128 The court of appeals concluded that under Ws. Stat
§ 891.24, copies rather than a bank's original record books may
be produced for trial, wthout the need for a witness to be
present, if two conditions are net: (1) a sworn verification is
provided attesting to the factual truth of the copied account
entries presented, and (2) the original records are open for the
inspection of all parties to the action. Doss, 305 Ws. 2d 414,
115. The court of appeals concluded that as a mtter of
"reasonabl eness” and "conmmon sense,” even though the statute
does not contain a special requirenent that a party give notice
of intent prior to trial that it will be relying on the statute,
"it can only be reasonably inplied" that such notice is required

in order to give the open inspection |anguage of the statute

12
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meani ng. Id., 917. In this case, the court of appeals
concluded, the State therefore did not neet the open inspection
requi renent because it did not give notice that it would be
relying on the statute until the Friday prior to the Monday
trial. 1d.

129 The State asks us to reverse this decision by the
court of appeals on the grounds that the decision, if affirnmed
by this court, would create a new statutory requirenent that
does not exist under Ws. Stat. 8§ 891.24. The State al so argues
that Doss had continuous access to the records of her bank
accounts before and during the proceedings, that records from
the SunTrust bank were provided to the defense seven nonths
before trial, and that the M records were provided to the
def ense el even days before trial. The State adds that Doss did
not seek a continuance to inspect the records, and that she has
never raised any challenge to the authenticity or accuracy of
the disputed bank records. The State asks us to conclude that
the circuit court properly exercised its discretion when it
adm tted copies of Doss's bank records pursuant to § 891. 24.

130 It is well-established that statutory interpretation
begins with the plain text of a statute so long as the statute

i's not anbi guous:

"W begin with the statute's |anguage because we
assunme that the legislature's intent is expressed in
the words it used.” [quoting State v. Reed, 2005 W
53, 113, 280 Ws. 2d 68, 695 N.w2d 315]. W refrain
from interpreting statutory |anguage in isolation and
interpret the language in the context in which it is
used to avoid absurd or unreasonable results. State

13
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ex rel. Kalal v. CGrcuit Court for Dane County, 2004
W 58, 946, 271 Ws. 2d 633, 681 N.w2d 110. If the
meaning is plain from the |anguage of the statute, we
ordinarily stop the inquiry. Reed, 280 Ws. 2d 68,
113 (citation omtted).

Robin K v. Lamanda M, 2006 W 68, 113, 291 Ws. 2d 333, 718

N. W2d 38.

131 The interpretation of Ws. Stat. 8§ 891.24 is a mtter
of first inpression for Wsconsin courts. Al t hough two ol der
cases dating back to 1898 and 1929 address predecessor statutes,
neither addresses the issue of adequate notice raised in this

case. See Peart v. Schwenker, 200 Ws. 200, 203-04, 227 N W

945 (1929); Kuenster v. Wodhouse, 101 Ws. 216, 220, 77 N W

165 (1898).

132 W agree wth the State's analysis for severa
reasons. First, the plain text of Ws. Stat. 8§ 891.24, quite
sinply, does not contain the notice requirenent that Doss asks
us to recognize. The statute's |anguage requiring bank books to
be nade open to the inspection of parties does not on its face
require prior notice of their use at trial to be given. | t
requires that the books be open to the inspection of all parties
to the action or proceeding.

133 Second, we interpret statutory |anguage "in relation

to t he | anguage of surroundi ng or cl osely-rel ated
statutes . . . to avoid absurd or unreasonable results,"” Kalal
271 Ws. 2d 633, 1946. In this case, a conparable closely

related statute which was not in force at the time this action
commenced but which is relevant for sake of conparison is Ws.

Stat. 8§ 909.02(12)(2005-06). Section 909.02(12) requires that

14
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sel f-authenticating business records be acconpanied by a witten
certification of the offering party that provides "witten
notice of t hat i ntention to al | adver se parties
and . . . make[s] the record and certification available for
i nspection sufficiently in advance of the offer of the record
and certification into evidence to provide an adverse party wth
a fair opportunity to challenge the record and certification.”
The plain text of § 909.02(12), unlike Ws. Stat. 8§ 891.24, does
contain a notice requirenent, helping to illustrate that if the
|l egislature neant to inpose a simlar notice requirenent in
§ 891.24, it could have done so.

134 Third, we do not see a bright-line rule requiring
advance notice as being inplicit within the statute's
requi renent that bank records be open to the inspection of the
parties. W conclude that the three days' notice Doss received
was reasonable given that the Georgia records had been provided
to her seven nonths before trial, and given that the Wsconsin
records had been provided to her eleven days before trial.
Furt hernore, because the bank records in this case were those of
Doss's accounts, Doss presumably already had access to inspect
them both prior to and during this action. As such, we concl ude
that the records were open to inspection by Doss prior to the
trial, as § 891.24 requires.

135 Consequently, we reject Doss's argunent and the court
of appeals' conclusion that the adm ssion of the bank records in
this case as authenticated through custodians' certifications
did not satisfy the requirenents of Ws. Stat. § 891.24.

15
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B

136 The second primary basis of the objection nade by
Doss's trial counsel to the admssion of the bank records in
this case was that "I can't <cross-examne a verification
statenent." El aborating upon the objection, Doss's attorney
argued that the bank records should be excluded due to the |ack
of authenticating testinony beyond nere affidavits, which Doss
consi ders to be testinoni al hear say i nplicating her
Confrontation C ause rights.

137 The circuit court denied the objection and all owed the
bank records to be admtted, after concluding that the |eading

federal and state case |law on the issue—Crawford v. Washi ngton

541 U S 36 (2004), and Mnuel, 281 Ws. 2d 554—did not
preclude adm ssion of the records. The circuit court quoted at
length from Crawford's discussion of the purpose of the
Confrontation Clause as being to ensure that civil hearsay rules
do not underm ne constitutional protections of those crimnally
accused to cross-exam ne testinony against them and addressed a
passage from Crawford in which the Court explained that the
Constitution's drafters intended to limt Confrontation C ause
exceptions to those that existed at the time of founding. See
Crawford, 541 U S. at 50-54. The circuit court in this case
enphasi zed the language in Cawford that "there 1is scant

evidence that exceptions were invoked to admt testinonial

statenments against the accused in a crimnal case.” ld. at 56
(emphasis in original). Most pertinently, as enphasized by the
circuit court, the Crawford court added, "[n]jost of the hearsay

16
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exceptions covered statenments that by their nature were not

testinoni al —for exanple, business records or statenents in

furtherance of a conspiracy.” 1d. (enphasis added).
138 The circuit court then turned to this court's Mnue
opi ni on, whi ch i ndi cat ed t hat busi ness records are

nont esti noni al . See WManuel, 281 Ws. 2d 554, 938 n.9. The

circuit court concl uded:

It appears then that the records that the state
seeks to introduce are under Crawford, itself, and
under the approach taken by the Wsconsin Suprene
Court in State [v.] Manuel nontestinonial statenents.
There is no confrontation clause problem

These are records that have extraordinary,
extraordinary guarantees of trustworthiness; and |
think they should be adm tted.

139 On appeal, Doss clarifies that her objection is
primarily to the affidavits underlying the bank records, arguing
that the affidavits necessary for the admssion of the bank
records were "'testinonial' and thus violated Crawford." The
court of appeals agreed that the circuit court's adm ssion of

the bank records as authenticated by affidavits Doss could not

17
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cross-examne violated her constitutional Confrontation C ause
rights.* Doss, 305 Ws. 2d 414, {20.

40 Specifically, Doss argues that wunder Crawford, her
constitutional rights were violated as a result of the circuit
court allowing the State to rely on affidavits to authenticate
the bank records. She argues that the affidavits neet
Crawford's description of "testinonial hearsay” as including
pre-trial statenents menorial i zed in an af fi davit t hat
declarants nay expect to be used at trial in a prosecutorial
manner . Doss concludes that, given the testinonial nature of
the disputed records, the State did not produce required
evidence of wunavailability of the declarants who signed the
affidavit, nor did it provide a prior opportunity for Doss to
cross-examne them thereby rendering the affidavits' adm ssion

erroneous.

“ Doss's constitutional argunents inplicate the parallel
provision of the Sixth Amendnment to the United States
Consti tution, whi ch provi des t hat "[i]n al | crimna
prosecutions, the accused shall enjoy the right . . . to be
confronted with the wtnesses against him" and Article I,
Section 7 of the Wsconsin Constitution, which provides that
“[i1]n all crimnal prosecutions the accused shall enjoy the
right . . . to neet the wtnesses face to face." W have
previously explained that "[g]enerally, we apply United States
Suprene Court precedents when interpreting the right of
confrontation contained in our constitution.” State v. Munuel
2005 W 75, 136 n.8, 281 Ws. 2d 554, 697 N.W2d 811. See al so
State v. Hale, 2005 W 7, 943, 277 Ws. 2d 593, 691 N W2d 637
Consequent |y, our references to the Confrontation C ause
i ncor porate bot h t he f eder al and state constitutional
provi si ons.

18
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141 The State responds that such requirenents do not apply
to nontestinonial evidence, and that Crawford's recognition of
business records as nontestinoni al logically extends to
affidavits authenticating nontestinonial bank records, which are
therefore not testinonial or in violation of the Confrontation
Cl ause. The State describes the court of appeals' approach as
overly nmechanistic in its determnation of whet her t he
affidavits constituted testinonial hearsay under Crawf ord
because a Confrontation Cause analysis should entail a
consideration of the nature of the affidavits in relation to the
Confrontation Cl ause's purpose. Oher courts, the State argues,
have remained faithful to the meaning and purpose of the
Confrontation Clause in their holdings that authenticating
affidavits are not the accusatory hearsay statenents targeted in
Crawford, and the State suggests that this court should concl ude
t he sane.

142 W agree that the affidavits in this case do not
constitute "testinonial hearsay" under the Confrontation C ause.
As the circuit court correctly observed, both federal and state
suprene court decisions support the <conclusion that the
affidavits in this case are nontestinonial for Confrontation
Cl ause purposes.

143 Crawford establishes constitutional requirenments for
the admssibility of testinonial hearsay, and echoes the Suprene

Court's recognition in Chio v. Roberts, 448 U S. 56 (1980), that

t he Confrontation Cl ause was i nt ended to i ncor porate
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| ongst andi ng busi ness records adm ssibility exceptions.”®
Crawford, 541 U S. at 53-56. The decision also generally
explains that the Confrontation C ause should be interpreted
with an eye toward its historic context focused on testinonial
statenents by w tnesses giving testinonial evidence against the
accused. |d. at 62-67. The Crawford Court declined to provide
a nore specific or conprehensive definition of "testinonial."”
The Court instead noted that testinony is typically "[a] solemm
declaration or affirmation nade for the purpose of establishing
or proving sone fact,” Crawford, 541 U S at 51 (citation
omtted), and listed three general fornulations of testinonial

st at enent cl asses:

[1] "ex parte in-court testinony or its functional
equi valent—that is, material such as affidavits,

® Prior to Crawford, the test applied by the Supreme Court
to determne admssibility in Confrontation Cl ause cases was
Chio v. Roberts, 448 U S. 56 (1980), abrogated on other grounds
by Crawford v. Washington, 541 U.S. 36 (2004). The Roberts two-
prong test was wunavailability coupled with an "indicia of
reliability," defined as evidence that "falls within a firmy
rooted hearsay exception,” or has a "particul arized guarantee of
trustwort hi ness. " Roberts, 448 U S. at 66. Consequent |y,
busi ness records were identified by Roberts as a type of hearsay
exception evi dence t hat may be adm ssible  w thout a
Confrontation C ause violation. See id. at 66 n.8 (quoting
Comment , Hearsay, The Confrontation Guarantee and Related
Problens, 30 La. L. Rev. 651, 668 (1970)("Properly adm nistered
the business and public records exceptions would seem to be
anong the safest of the hearsay exceptions. . . .")). Al t hough
the Suprenme Court in Crawford abrogated Roberts on other grounds
by replacing the "indicia of reliability" factor (for surviving
a Confrontation C ause challenge once evidence is concluded to
be testinonial) with the prior opportunity for cross-exam nation
factor, it left intact Roberts' conclusion that business records
specifically are nontestinonial.
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cust odi al exam nat i ons, prior testinmony that the
defendant was wunable to cross-examne, or simlar
pretrial statenments that declarants would reasonably

expect to be used prosecutorially,” . . . [2]
"extrajudicial statenents . . . contained in
formalized testinonial materials, such as affidavits,
depositions, prior testinony, or confessions,"” [and]

[3] "statenents that were nade under circunstances
which would lead an objective witness reasonably to
believe that the statenment would be available for use
at a later trial."

ld. at 51-52 (citations omtted). The Court explained that

these three fornulations possess the "closest kinship to the

abuses at which the Confrontation C ause was directed.” 1d. at
68. "Whatever else the term [testinonial] covers,” the Court
added, "it applies at a mninmum to prior testinony at a

prelimnary hearing, before a grand jury, or at a forner trial;
and to police interrogations.” Id. The Court explained that
the common thenme of the three fornmulations, and the core of the
Confrontation C ause, are ained specifically at the use of ex
parte exam nations as evidence against the crimnally accused.
Id. at 50-51.

44 1n contrast, the Court |isted exanples of things that
are not testinonial. |[|d. at 51-56. As the circuit court in the

present case correctly observed, the list of nontestinonial
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evi dence specifically includes business records,® and this court
explicitly adopted the rule that business records are
nontestinonial in Manuel, 281 Ws. 2d 554, 938 n.9. | n Manuel
whil e saving for another day a nore conplete articulation of our
own approach to defining "testinonial" evidence, we also
concluded that "at a mninum we adopt all three of Crawford's
formulations." [d., 9309.

45 The parties do not dispute that the circuit court
correctly described Crawford and Manuel as identifying business
records as nontestinonial, and correctly concluded that the
specific bank records in this case are nontestinonial business
records and not a threat to Doss's Confrontation C ause rights.
The issue in this case is whether the affidavits authenticating
t he bank records are simlarly benign nontestinonial evidence.

146 We conclude that affidavits verifying nontestinonial
bank records in conpliance with Ws. Stat. 8§ 891.24 are also
nont esti noni al . Such affidavits are generally of a different
nature than incul patory testinony against an accused crim nal

def endant .

® The Wsconsin Rules of Evidence do not include a specific

hearsay exception for "business records," but rather a nore
general exception for "records of regularly conducted activity."
See Ws. Stat. § 908.03(6). See also 7 Daniel D. Blinka,

Wsconsin Evidence § 803.6, at 621 (2d ed. 2001) ("It is
somewhat misleading to characterize [Ws. Stat.] 8§ 908.03(6) as
a 'business records exception'; the rule extends wthout
[imtation to the records of any 'regularly conducted activity.'
: The broad approach exhibited by the Wsconsin rule should
be contrasted with the reach of [Rule] 803 [of the Federal Rules
of Evidence], which applies to 'regularly conducted business
activity."")(footnote omtted).
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147 The critical defining element of the affidavits
acconpanying the bank records in this case is that they fulfil
a statutory procedure for verifying nontestinonial bank records
and do not supply substantive evidence of guilt. The affidavits
in this case are not the type of affidavits described in
Crawford, i.e., the functional equivalent of ex parte in-court
testinony that declarants "would reasonably expect to be used
prosecutorially.” Crawford, 541 U. S. at 51. In certifying the
authenticity of bank records in the manner set forth by Ws.
St at . 8§ 891. 24, the affidavits thenselves neither provide
i ncul patory evidence incrimnating Doss nor threaten her
Confrontation Cause rights, in contrast with the type of
evi dence described in Crawford. As long as Ws. Stat. § 891.24
is conplied with, the affidavits are not testinonial and their
adm ssion did not violate Doss's Confrontation Cl ause rights.’

148 Doss maintains that this court has never interpreted
Crawford to categorize affidavits created for court wuse as
nont esti noni al . However, the opposite is true as well; this
court has never interpreted Crawford to categorize affidavits
such as those in this case as testinonial hearsay either. None

of the Wsconsin cases cited by Doss—State v. Nelis, 2007 W

"W do not address the Sixth Anmendnent inplications of any
affidavit not produced in conpliance with Ws. Stat. § 891. 24.

We also do not rule on the admssibility of an affidavit on
evidentiary grounds where there is a dispute about the
authenticity of the record itself t hat inplicates the
foundati onal aspect of the evidence, or the accuracy or
reliability of the substantive information in the records.

23



No. 2006AP2254- CR

58, 300 Ws. 2d. 415, 733 N W2d 619; State v. Jensen, 2007 W

26, 299 Ws. 2d 267, 727 N.W2d 518; WManuel, 281 Ws. 2d 554;
State v. Stuart, 2005 W 47, 279 Ws. 2d 659, 695 N.wW2d 259

State v. Hale, 2005 W 7, 277 Ws. 2d 593, 691 N.W2d 637—hold

that affidavits authenticating bank records are testinonial
hear say.

149 Doss cites cases from other jurisdictions interpreting
Crawford as rendering various types of evidence as testinonial
hearsay, including affidavits or «certifications of Dbusiness
records under Federal Rules of Evidence 902(11), of chain of
custody of a blood draw, of state police lab reports, of
breat hal yzers, and of revocation of driving privileges and

notice of revocation. See Shiver v. State, 900 So.2d 615 (Fl a.

App. 2005); United States v. Wttig, 2005 W 122790 (D. Kan.

2005); Gty of Las Vegas v. Walsh, 124 P.3d 203, 207-08 (Nev.

2005); State v. Kent, 918 A 2d 626 (N. J. Super. 2007); People v.

Pacer, 847 N.E.2d 1149 (N.Y. 2006).

150 However, Wttig is the only <case cited by Doss
involving certificates authenticating business records, and it
is an unpublished federal district court opinion. In contrast,
there are a nunber of federal appellate decisions that have
addressed this issue, and concluded that simlar affidavits and
certifications are nontestinonial.

51 For exanple, in United States v. Adefehinti, 510 F. 3d

319 (D.C. Cr. 2007), the D.C. Crcuit was faced wth parallel
facts to those in this case, and determned that witten
certificates authenticating nontestinoni al bank records in
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conpliance with Fed. R Evid. Rule 902(11) were not testinonia
for purposes of a Confrontation C ause analysis. The witten
certificates presented to authenticate bank records in
Adefehinti were used for the sole purpose of facilitating the
adm ssion of nontestinonial bank records, the court explained in
rejecting the defendant's argunent that the certificates were
"solemm declaration[s] or affirmation[s] nade for the purpose of
establishing or proving sone fact" and therefore affidavits
fitting within Crawford's description of testinonial hearsay.
Id. at 327 (quoting Crawford, 541 U.S. at 51-52).

52 In United States v. Ellis, 460 F.3d 920, 927 (7th Gr.

2006), a case followed and quoted by Adefehinti, the Seventh

Circuit ruled that a certification of nedical records pursuant
to Federal Rule of Evidence 902(11) was nontestinonial hearsay
under Crawford due to Crawford's identification of Dbusiness
records as nontestinonial evidence, even though the records had
been prepared for wuse in litigation. The court expl ained,
"[gliven the records thenselves do not fall wthin the
constitutional guarantee provided by the Confrontation C ause,
it would be odd to hold that the foundational evidence
authenticating the records do[es]." Ellis, 460 F.3d at 927.
The court concluded that because the certification records did
not contain information about the defendant, but nerely
established foundation for the original records, they were
nontestinmonial. |d.

153 The Nnth Crcuit has simlarly concluded that "a
routine certification by the custodian of a donestic public
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record" is not testinonial in nature. United States v. Wil and,

420 F.3d 1062, 1077 (9th G r. 2005). Wei land invol ved
certification of federal <conviction records nade by state
officials and described by the court as "routine catal oguing of
an unanbi guous factual matter." 1d. (citations omtted). The
court noted that requiring these officials to make thenselves
avail abl e for cross-exam nation would be a "logistical challenge
"W thout any apparent gain in the truth-seeking process,'" and

declined to interpret Crawford to the contrary. | d. See al so

United States v. Cervantes-Flores, 421 F.3d 825, 832-34 (9th

Cr. 2005)(another Ninth Crcuit decision addressing the sane
issue in a different context, in which the court held that a
certificate that a record the Immgration and Naturalization
Service would nornmally keep in the regular course of their
business did not exist in that case was also nontestinonial
under Crawford).

154 Simlarly, a Fifth Grcuit case involving the

aut hentication of bank records, United States v. Morgan, 505

F.3d 332 (5th Gr. 2007), cites both Ellis and Wiland in
simlarly concluding "that Crawford does not apply to the
f oundat i onal evidence authenticating business records in
prelimnary determnations of the admssibility of evidence.”
Morgan, 505 F.3d at 338-39.

155 W agree wth the approach taken by the federal
appeal s courts. W simlarly conclude that as long as Ws.
Stat. 8§ 891.24 is conplied with, a bank record custodian's
af fi davit prepared for litigation 1is a certification of
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authenticity for foundational pur poses only, falls under
Crawford' s business record exception and is not "testinonial”
for purposes of the Confrontation C ause.

156 For all the above reasons, we hold, consistently with
the federal appellate courts that have addressed this issue,
that the routine certifications in the form of affidavits from
record custodi ans authenticating the nontestinonial bank records
in conpliance with Ws. Stat. 8§ 891.24 in this case are not
testinonial . Therefore, the adm ssion of such affidavits al ong
with the underlying bank records in this case did not violate
Doss's constitutional confrontation rights.

C

157 Next, we address Doss's argunent that there was
insufficient evidence to support her conviction under Wsconsin
Statute 8 943.20(1)(b). Doss correctly recites the elenents the
State was required to establish to obtain a conviction: t hat
(1) she had possession of noney as a result of her position as a
per sonal representative of her father's estate; (2) she
initially retained possession of the noney contrary to her
authority and without the owner's consent; (3) she knew that
retention of the noney was contrary to her authority and w thout
the owner's consent; and (4) she intended to convert the noney
to her owmn. See Ws JI—Crimnal 1444 & Comment n.1; State v.
Bl ai sdel |, 85 Ws. 2d 172, 176, 270 N.W2d 69 (1978).

158 Wthout contesting that the State established these
main el enents, Doss clains that the State failed to establish a
nore specific aspect of its case: that the date Doss retained

27



No. 2006AP2254- CR

the funds was on or about October 31, 2004. Doss concedes t hat
the evidence may indicate that she possessed the funds when she
w thdrew them from the Georgia account on Septenber 15, 2004,
but argues that the State failed to produce evidence that she
still had the funds nore than a nonth |ater.

159 Doss also argues that there was insufficient evidence
of her intent to convert the estate funds to her own. She notes
that at trial, the State argued that the evidence established
that if there was conversion, it had taken place either on
February 20, 2004, when the funds were nailed to Doss in
CGeorgia, or on March 1, 2004, when she withdrew the bul k of the
funds from the Georgia estate account. Therefore, Doss
concl udes, because any conversion woul d have been conpl eted nine
months before the alleged retention, the jury could not
reasonably find that Doss's possession of the funds on or about
Cct ober 31, 2004, was in her role as personal representative or
with the intent to convert. Finally, Doss asserts that any
failure to conply with the order to return funds "long-since
stol en" does not equate to commtting the crinme of "retention of
funds lawfully in one's possession with intent to convert."

160 The State responds by approvingly citing the court of
appeal s' conclusion that "the jury could reasonably infer that
Doss retai ned possession of the funds” when Doss w thdrew estate
funds on Septenber 15, 2004, and then appeared via tel ephone in
Cct ober of 2004, at which tine the probate court ordered her to
pay back $70,555.47, and she failed to do so. The State argues
that a jury could reasonably infer that in October, Doss still
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had at |east $10,000 of the $52,000 Septenber 15 withdrawal, and
that the jury was not required to believe Doss's OCctober 7
statenent to the probate court that she no |onger had the funds.
Moreover, the State asserts that it was not required to prove
that the offense was commtted on a specific date.

61 As to Doss's <claim that there was insufficient
evi dence of her notive and intent to hide the funds, the State
points to the notice sent by Chio Casualty to Doss two days
after the DOR suit was filed in which Chio Casualty inforned
Doss that they had received notice that she was responsible for
the taxes due by the estate, and asked her to correct the
defi ci ency. The State argues that the jury was entitled to
infer from that evidence that Doss knew there were other clains
on the funds she withdrew, and that she therefore intended to
conceal the funds from the other clainmants. The State argues
that Doss's intent to convert the funds was denonstrated by her
witing a check to herself for "inheritance" from the estate
account in an anount that far exceeded the anmount to which she
was entitled, even if no taxes had been due, and her failure to
conply with the probate court's order to return the funds.

62 A crimnal conviction can be based in whole or in part

on circunstantial evidence. State v. Koller, 87 Ws. 2d 253,

266, 274 N W2d 651 (1979). In particular, the intent to
defraud that nust be established for a conviction under Ws.
Stat. 8§ 943.20(1)(b) may be proven circunstantially and inferred

from a defendant's conduct. Tri-Tech Corp. of Am v. Anmericonp

Servs., Inc., 2002 W 88, 128, 254 Ws. 2d 418, 646 N W2d 822.
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This case fits squarely within such a scenario described by Tri-

Tech Corp. of Anmerica, in which this court explained that

"[1]ndeed, the statute itself sets forth one acceptable nethod
of proof: a defendant's refusal to pay a claim upon denmand to
one entitled to be paid out of trust funds is prim facie
evi dence of the defendant's intent to convert the trust funds to
his own use." |d.

163 In this case, the evidence creates abundant reasonabl e
i nferences supplenenting the direct evidence of the required

elements in this case. See State v. Fonte, 2005 W 77, 919, 281

Ws. 2d 654, 698 N W2d 594 ("In evaluating the evidence, we
give all reasonable inferences to it that wll support the
verdict.").

164 W are in accord with the conclusion of the court of

appeal s that:

[t]here was evidence in the record from which a jury
could reasonably infer all the elenments of the crine
char ged. Doss withdrew all of the noney from the M
estate account and opened a SunTrust account with the
estate noney. The record reflects that Doss w thdrew
the funds from the SunTrust account on Septenber 15,
2004. In October, 2004, the Wsconsin probate court
held a hearing at which Doss appeared by telephone.
The court ordered Doss to pay $70,555.47 (the estate
funds) to the clerk of courts. Doss did not conply
with the order. Thus, the jury could reasonably infer
t hat Doss retained possessi on of t he funds.
Accordingly, we conclude the evidence was sufficient
to support the verdict.

Doss, 305 Ws. 2d 414, ¢927. W also note that the noney
obtained by Doss from the estate account was never returned to

the estate account. W conclude that Doss has failed to
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establish that the evidence, viewed nobst favorably to the State,
was so insufficient as a matter of law that no reasonable trier
of fact could have found guilt beyond a reasonabl e doubt. See

Tri-Tech Corp. of Am, 254 Ws. 2d 418, 19128; Poellinger, 153

Ws. 2d at 501.
|V

165 We next address the remaining issues raised by Doss.
For the reasons given below, we conclude that the circuit court
did not commt reversible error in denying Doss's mstrial
request related to evidence of service of the DOR conplaint;
that the evidence of the DOR |awsuit was not irrelevant and
unfairly prejudicial; and that the prosecutor did not inproperly
rely upon Doss's failure to testify in violation of Ws. Stat.
8 905.13(1) and her constitutional rights to silence and to a
fair trial. In addition, we are not persuaded by Doss's
argunents that we should reverse this case in the interest of
justice, that the controversy was not fully tried, and that the
post-conviction court erred in denying Doss a hearing on her
i neffectiveness of counsel notion.

A

166 Doss contends that the circuit court inproperly
admtted DOR Attorney John Evans' testinony that he contracted
with a process serving agency to serve the DOR s conplaint on
Doss, and that he sent the conplaint out for service on August
24, 2004. Doss argues that this evidence should have been
excl uded because it proved only that the papers were sent out,
not that she actually received service of process. She
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mai ntai ns that proof of service was necessary to establish that
she knew of the lawsuit and therefore had a notive to abscond
with the estate funds. Absent this proof, she argues, evidence
of the lawsuit is not only irrelevant, but also prejudicial.

167 However, Doss would not have us allow adm ssion of
such actual service evidence either. She argues that not only
was Evans' testinony regarding service of the DOR |awsuit
irrelevant and prejudicial, but it also violated the trial
judge's order prohibiting the State from introducing an
affidavit from the process server attesting to the fact that
Doss had been served. On the first day of the trial, the
circuit court ruled that the State could not introduce this
affidavit, <concluding that it was testinonial under Manuel.
Al though the State did not introduce the actual affidavit, Doss
argues that the State's elicitation of testinony from Evans
about his contract with the process serving agency essentially
served the sanme purpose as the affidavit, and therefore violated
the circuit court's order.

168 The State points out that not only did the State never
introduce the affidavit, but the circuit court sustained Doss's
objection and ordered the answer stricken when the prosecutor
asked Evans whether he received confirmation of service.
Because the State did not attenpt to introduce the affidavit of
service and because the court sustained Doss's objection to
Evans' testinony that he had been notified that Doss had been

served, the State contends that the court acted wthin its
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di scretionary authority by denying Doss's request for a
mstrial.

169 Whether to grant a mstrial is a decision that lies
within the sound discretion of the circuit court. State .
Ross, 2003 W App 27, 9147, 260 Ws. 2d 291, 659 N w2d 122
(citing Haskins v. State, 97 Ws. 2d 408, 419, 294 N wW2d 25

(1980)). The circuit court "nmust determne, in light of the

whol e proceeding, whether the claimed error was sufficiently

prejudicial to warrant a new trial. The denial of a notion for
mstrial wll be reversed only on a clear showing of an
erroneous use of discretion" by the circuit court. Ross, 260

Ws. 2d 291, 947 (citations omtted).

70 In this case, the record does not support a clear
showi ng of an erroneous exercise of discretion by the circuit
court. Wiile Doss asserts that the circuit court's order
"exclud[ed] evidence that the DOR lawsuit ever was served on
Doss, or at least that the lawsuit was served on her at any tine
relevant to this prosecution,” this 1is not an accurate
description of the order. Rat her, the circuit court expressly

described its order as pertaining to the affidavit of service:

It would seemto ne that that the Affidavit of Service
is testinonial under Mnuel for two reasons: One,
it's an affidavit; and, nunber 2, it's certainly
conceivable that at the tinme that it was executed a
reasonably objective person or wtness mght believe
that the statement would be used at a trial, not
necessarily this trial, but certainly at a trial.
That's the reason that the Affidavit is executed.
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| think for now it's got to stay out. | think it's
got to stay out. | think if she testifies, | think
then you can properly confront her with this. | think

you' ve got a good-faith basis upon which to do it.

(Enmphasi s added.) This language from the court «clearly
denonstrates that Doss is incorrect in asserting that the
circuit court ordered that all evidence regarding the DOR s
service of process upon Doss be excluded. The court nerely
ordered that the affidavit of service not be introduced, and it
was not.

171 Likewi se, Doss's protestations that the circuit court
denied her request for a mstrial based on an error of law are
simlarly msplaced. Doss suggests that the court denied her
notion because it "reconsider[ed]. . . its  pretrial order,"
pointing to the court's explanation that it sustained Doss's
objection to the prosecution's question about whether Evans
received confirmation of service, because in the court's view,
the question "fell within the spirit of the ruling.” It does
not follow, as Doss seens to suggest, that because the judge
sustai ned her objection to this question, the whole line of
guestioning violated the court's order. Consequently, we
conclude that the circuit court acted within its discretion when
it denied Doss's request for a mstrial based on the
prosecutor's use of evidence regarding the service of process of
t he DOR conpl ai nt upon Doss.

B
172 Doss argues that it was also inproper for the circuit

court to admt Exhibits 13 and 14—the conplaint and the
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application for assessnent and paynent of inconme tax and for
constructive trust—because absent proof that these docunents
were ever served on Doss, it would be inappropriate to conclude
t hat Doss knew of their existence. Doss maintains that the |ack
of evidence that she was actually served rendered evidence of
the DOR lawsuit both irrelevant and unfairly prejudicial because
it permtted speculation that she nust have known of the |awsuit
and therefore wthdrew the funds wth the intention of
converting them The withdrawal itself, Doss insists, did not
prove either that she knew of the DOR |awsuit or that she had a
bad notive; the purpose and effect of introducing evidence of
this suit, however, unfairly created that inpression

73 The <circuit court permtted the State to introduce
these exhibits, observing that the State did not need to prove
that Doss actually received the papers, but only that it sent
them out for service and that Doss later took sone action that

was consistent with having received them

| don't think it's required there be absolute proof of
receipt on the part of the defendant. This is very
much |ike soneone who says they mailed a letter, and
then there is sone action that follows at sone point
after that. It's a natural inference to be drawn that
the letter was received, and so | don't find the
objections to 13 and 14 valid, and they are received.

Doss disagrees that the court's analogy of nmailing a letter
applies to the present situation, arguing that the presunption
that a mailed letter was received should not apply to the
delivery of docunents through private couriers or agencies. She

further asserts that service of the DOR s conplaint cannot be
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inferred from her appearance at the OCctober 7, 2004, hearing
because that hearing was called in connection wth the probate
matter, not with the DOR | awsuit. Moreover, the fact that OChio
Casualty filed the notion requesting the hearing twelve days
after Doss withdrew the funds, she argues, proves that it was
| ogically inpossible that her know edge of this hearing provided
a notive for her to close the SunTrust account.

174 The State responds that evidence of the DOR |awsuit
was rel evant because Doss's refusal to obey Judge Martin Joseph
Donald's order to return the estate funds was evidence that she
knowi ngly retained funds to which she was not entitled. | t
contends that the «circuit court properly exercised its
discretion in determning that Exhibits 13 and 14, in
conjunction with Doss's appearance at the October 7 hearing,
constituted adm ssible circunstantial evidence from which the
jury could infer that Doss knew about the |awsuit. The State
rebuts Doss's argunent that her know edge of the OCctober 7
hearing does not bear on her knowl edge of the DOR |awsuit,
pointing out that the two cases were consolidated on Cctober 4,
2004.

175 W agree wth the State. In Wsconsin, "[a]ll relevant
evidence is admssible, except as otherwise provided by the
constitutions of the United States and the state of Wsconsin,
by statute, by these rules or by other rules adopted by the
suprene court.” Ws. Stat. § 904.02. However, whether such

evidence should be admitted lies within the discretion of the
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circuit court. State v. Pepin, 110 Ws. 2d 431, 435, 328 Nw2d

898 (Ct. App. 1982).

176 In this case, evidence of the DOR lawsuit is relevant
because the reason the court gave Doss for its order that Doss
return to the court the noney she took was "so that we can
address all the other issues as to whether or not the tax claim
is one that 1is viable or that needs to be recognized."
Furthernore, the inpetus for Chio Casualty's notion to surrender
estate funds to the court which was the subject of the Cctober
7, 2004, hearing was Doss's refusal to pay the taxes owed by her
father's estate to the DOR The DOR conplaint naned Ohio
Casualty as codefendant in its suit against Doss, and the
probate case and the DOR |awsuit had been consolidated and
transferred to Judge Donald on Cctober 4, 2004. Accordi ngly,
Doss's appearance at the October 7, 2004, hearing was directly
related to the DOR lawsuit and is therefore relevant to the
question of whether Doss knowingly retained funds to which she
was not entitled.

177 Doss's ar gunent t hat the court I nappropriately
anal ogi zed sending docunents to a private process server wth
mailing a letter is not persuasive. This court need not address

her argunment—that Rosenthal v. Wlker, 111 U S. 185, 193

(1884), Flores v. State, 183 Ws. 2d 587, 612, 516 N W2d 362

(1994), and Danielson v. Brody Seating Co., 71 Ws. 2d 424, 428,

238 N.W2d 531 (1976), collectively stand for the idea that the
presunption that a nmailed letter was received only when it is
mailed through a governnent entity—because this argunent
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ignores the thrust of the circuit court's ruling. What the
circuit judge said was "this is very nuch |ike soneone who says

they mailed a letter, and then there is sone action that foll ows

at sone point after that. It's a natural inference to be drawn

that the letter was received." (Enphasi s added.) The court
addressed Evans' testinony that he sent the letters out for
service in conjunction with the fact that Doss | ater appeared at
a hearing related to the estate's nonpaynent of taxes as
collectively creating an inference that Doss knew about the
| awsui t .

178 Doss's contention that evidence of the DOR | awsuit was
unfairly prejudicial is simlarly unfounded. Al t hough Ws.
Stat. § 904.03 provides that relevant evidence may be excl uded
if its probative value is substantially outwei ghed by the danger
of unfair prejudice, the only support Doss provides for her
argunment that evidence of the DOR lawsuit was unfairly
prejudicial is that it permtted the inference that Doss's
notive was to convert the funds when she wthdrew them from
SunTr ust. This, however, does not rise to the level of unfair
prejudi ce under Ws. Stat. § 904.03. As the court of appeals

has not ed:

Unfair prejudice" does not nean danage to a party's

cause since such damage will always result from the
introduction of evidence contrary to the party's
contentions."” Rat her, unfair prejudice results where

the proffered evidence, if introduced, would have a
tendency to influence the outconme by inproper neans or
if it appeals to the jury's synpathies, arouses its
sense of horror, provokes its instinct to punish or
otherwise causes a jury to base its decision on
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sonmething other than the established propositions in
t he case.

State v. Mrdica, 168 Ws. 2d 593, 605, 484 NW2d 352 (. App

1992) (citations omtted).

179 Thus, the fact that evidence of the DOR lawsuit may
have led the jury to infer that Doss knew she had retained funds
to which she was not entitled does not render the evidence
unfairly prejudicial. Doss has not shown how evidence that
there was a DOR tax claim outstanding against the estate would
inflame a jury's sense of synpathy or horror, provoke its

instinct to punish, or otherwise cause[] a jury to base its
deci sion on sonething other than the established propositions in
the case.” Mordica, 168 Ws. 2d at 605. Consequently, we
conclude that the Doss has failed to nmake a clear showi ng of an
erroneous exercise of discretion by the circuit court in its
decision to permt evidence of the DOR s |awsuit.
C

180 We next address whether the prosecutor inproperly
referenced a failure by Doss to testify, thereby violating Ws.
Stat. 8 905.13(1) and Doss's constitutional rights to silence
and a fair trial as Doss contends. Doss argues that the
prosecutor's coments referring to the lack of explanation or
accounting for the mssing funds during the State's closing
argunment was of such character that the jury would necessarily
take it to be a comment on the fact that Doss herself had failed

to testify and explain herself. Specifically, the prosecutor

argued during closing, in relevant part, as foll ows:
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| also focus on the fact that there has been no

accounti ng t hat has been uncover ed in our
investigation, no explanation as to where the noney
had gone.

: There is no evidence on this record that this
noney, the way in which this noney was spent, and our
investigation reveals only the extraordi nary end point
when Ms. Doss wal ked into a bank and wal ked out with
$52, 788. 34 in cash.

Wo anong us has ever done that? What is the
explanation for that? That speaks volunmes to ne.

.o | nyself have never heard an explanation for why
we noved fromthe first estate account to one personal
account, to a third account and second personal
account in the space of just days. To nme that says
that there's sone intent to conceal here.

And a person who truly didn't have the noney, but was
interested in making sure that they abided by the
requi renents of the law would have . . . provided sone
sort of formal accounting to the court, which was
never provided, not, and from any wtness that we have
heard fromthe w tness stand.

81 The State responds that Doss's claim fails for two
reasons. First, it argues that to preserve an objection, Doss
was obligated to "nake a contenporaneous objection and nove for

a mstrial," State v. Guzman, 2001 W App 54, 925, 241 Ws. 2d

310, 624 N.W2d 717, but Doss failed to object. Second, the
State contends that the comments did not neet the criteria set

forth by the United States Suprenme Court in United States v.

Robi nson, 485 U.S. 25, 34 (1988), and recognized by the

W sconsin courts as well:
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[F]or a prosecutor's comment to constitute an i nproper
reference to a defendant's failure to testify, three
factors mnust be present: (1) the coment nust
constitute a reference to the defendant's failure to
testify; (2) the comment nust propose that the failure
to testify denonstrates guilt; and (3) the conment
must not be a fair response to a defense argunent.

State v. Jaines, 2006 W App 93, 121, 292 Ws. 2d 656, 715
N. W2d 669 (citing Robinson, 485 U S. at 34).
182 The State asserts that the prosecutor's coments

failed to nmeet these requirenents. The State first explains
that the prosecutor's comment that "there has no explanation as
to where the noney has gone,”" was not a reference to Doss's
decision not to testify, but rather to the results of the
State's investigation. The State further asserts that the
statenent by Doss's attorney in her closing argunment that Doss's
behavior in depositing the estate funds showed nothing but good
notives opened the door for the prosecutor to comment on the
| ack of explanation for Doss's novenent of the funds. The State
argues that the prosecutor's statenent that he did not "believe
that sonebody who walks into a bank and takes out $52,000
doesn't have that nobney sone 16 business days later"” does not
violate the Robinson standards because the coment was a
reference to the lack of evidence in general, not a reference to
Doss's failure to testify. The State additionally points out
t hat defense counsel did not object to this statenent.

183 In this case, there was no objection nade by Doss's
counsel . Therefore, we agree with the State that Doss waived
this issue. Not only did her attorney fail to object to the
prosecutor's closing statenment, but in addition, no cautionary
or curative instruction was sought. This prevented the circuit
court from having the opportunity to correct any alleged error.
See @uzman, 241 Ws. 2d 310, ¢925. As such, Doss in essence
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conceded at trial that the commentary did not cross the line to
such a degree that her constitutional rights were substantially
infringed, requiring a curative instruction, |let alone reversal.
D

184 We further reject Doss's nore general argunent that
this court should reverse her conviction in the interest of
justice, and her related ineffective assistance of counsel
claim Doss clains that reversal is justified under Ws. Stat.
8§ 751.06 because the jury was confronted with "evidence not
properly admtted which so clouded a crucial issue that it my
be fairly said that the real controversy was not fully tried,"”

citing State v. Hi cks, 202 Ws. 2d 150, 160, 549 N W2d 435
(1996) .

185 Wsconsin Stat. 8 751.06 provides:

In an appeal in the suprene court, if it appears from
the record that the real controversy has not been
fully tried, or that it is probable that justice has
for any reason mscarried, the court may reverse the
j udgnment or order appealed from regardl ess of whether
the proper notion or objection appears in the record,
and may direct the entry of the proper judgnent or
remt the case to the trial court for the entry of the
proper judgnent or for a new trial, and direct the
maki ng of such anmendnents in the pleadings and the
adoption of such procedure in that court, not
i nconsistent with statutes or rules, as are necessary
to acconplish the ends of justice.

186 While this court possesses the discretionary authority
under Ws. Stat. 8§ 751.06 to reverse a conviction in the
interest of justice if the real controversy was not fully tried,
we do so "only in exceptional cases." Hicks, 202 Ws. 2d at

161. Such exceptional cases are generally limted to cases in
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which the jury was erroneously denied the opportunity to hear
inportant testinony bearing on an inportant issue of the case,
when the jury had before it evidence not properly admtted that
"so clouded a crucial issue that it my be fairly said that the
real controversy was not fully tried," id. at 160, or when an
erroneous instruction prevented the real controversy in a case

frombeing tried. State v. Bannister, 2007 W 86, 41, 302 Ws.

2d 158, 734 N.W2d 892. This is not such a case.

187 Doss does not contend that the jury was denied the
opportunity to hear inportant testinony, and we have already
rejected Doss's clains of erroneously admtted evidence and
i nproper closing argunent. Combi ning these argunments does not

transform them into neritorious argunents. Mentek v. State, 71

Ws. 2d 799, 809, 238 N.W2d 752 (1976).

188 Doss offers an alternative basis for concluding that
the real controversy was not fully tried; she argues that the
court inproperly failed to instruct the jury to determ ne who
the owner of the funds was at the tine of the alleged theft,
suggesting that Doss herself was the owner of the funds she
stol e. She makes the argunent that "fundanental principles of
probate |law' establish that she was the owner of the funds,

rather than the estate, citing Ws. Stat. § 857.01% and a series

8 Wsconsin Stat. § 857.01 provides:

Upon his or her letters being issued by the court, the
personal representative succeeds to the interest of
the decedent in all property of the decedent.

Wth regard to property subject to the election of the
surviving spouse under @ s. 861. 02, the personal
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of cases including Peters v. Kell, 12 Ws. 2d 32, 41, 106 N.W2d

407 (1960); Krause v. Krause, 240 Ws. 72, 75-76, 2 N W2d 733

(1942); Schoenwetter v. Schoenwetter, 164 Ws. 131, 134, 159

N.W2d 737 (1916).

189 Wsconsin's theft statute, Ws. Stat. 8§ 943.20(1)(b),
does not require that the ower be nanmed in the jury
instruction. As long as the jury concludes that the noney Doss
moved and refused to turn over upon being ordered to do so did
not belong to her, its conclusion enconpasses the necessary
finding that Doss was not the owner of the noney; the jury is
not required to additionally identify beyond that who the owner
is. Wwen this issue arose at the circuit court l|level, the court
concluded that Doss "seeks to exploit the nuances of ownership
in a probate estate in order to nullify the consequences of her
theft of property that was not hers.” W agree with the State
that even if Doss held title to the estate assets as a persona
representative, nothing justified her refusal to return those
funds to the clerk when ordered to do so by the probate court.
We therefore conclude that the jury was properly instructed on
this point.

190 As to Doss's claim that she received ineffective
assi stance of counsel because her attorney failed to object to

the prosecutor's alleged prohibited conmments on her failure to

representative may manage and control the property
while the property is subject to admnistration. The
personal representative shall determ ne when, during
adm ni strati on, property shall be distributed to
satisfy an el ection under s. 861.02.
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testify, and failed to object to the other clained errors she
describes in her other clains regarding the bank records and DOR
| awsuit evidence, each of these ineffective assistance argunents

simlarly incorporates previous argunments we have already

rej ect ed. To make a successful ineffective assistance of
counsel claim the defendant nmust show that counsel's
representation fell bel ow an obj ective standard of

reasonabl eness and that the counsel's deficient performance

prejudiced his or her defense. State v. Johnson, 133 Ws. 2d

207, 217, 395 N.wW2d 176 (1986); Strickland v. Washington, 466

U S. 668, 678-88 (1984).

191 In reference to the nmpjority of Doss's clainms, for all
the reasons we have already discussed, Doss fails to establish
how her counsel's performance failed to adhere to an objective
standard of reasonabl eness. As to the one issue that we
resolved on waiver grounds rather than on its nerits, whether
the prosecutor's closing argunent contained inproper comrentary
on Doss's lack of testinony, Doss fails to make the case that
the closing argunent rose to the level of +the type of
i nperm ssible commentary upon Doss's silence as to warrant an
obj ection from counsel .

192 W have previously declined to establish a bright-1line
test as to "whether a prosecutorial comment crosses over 'into
the forbidden area of coment on an accused's failure to

testify' and 'violates constitutional rights,'" State v. Meck,

2005 W 57, 174, 280 Ws. 2d 277, 695 N.W2d 783(citing State v.
Edwar dsen, 146 Ws. 2d 198, 215, 430 NW2d 604 (C. App.
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1988)). Instead, such determ nations nust be made on a case-by-
case basis. Meck, 280 Ws. 2d 277, 74.

193 The court of appeals has adopted the approach taken by
the Third Crcuit that "[t]he test for determning whether
remarks are directed to a defendant's failure to testify is
"whet her the |anguage used was manifestly intended or was of
such character that the jury would naturally and necessarily
take it to be a coment on the failure of the accused to
testify.' Questions about the absence of facts in the record
need not be taken as a coment on a defendant's failure to

testify." State v. Johnson, 121 Ws. 2d 237, 246, 358 N W2d

824 (Ct. App. 1984)(citations omtted). Applying this test, the
court of appeals has ruled that by presenting a limted reply to
a defendant's claim during a pro se trial that the state was
unable to prove its case, the prosecutor did not inproperly

comment on the defendant's failure to testify. ld.; See also

State v. Werlein, 136 Ws. 2d 445, 457, 401 N.W2d 848 (C. App.

1987) ([ T] he prosecutor's comments were made in rebuttal to
defense counsel's suggestion that these were legitimte
expl anations for the events leading to the shooting.").

194 Thus, where Doss's attorney argued that Doss' s
behavior in depositing the estate funds showed nothing but good
nmotives, it is not clear that the prosecutor's statenents about
the absence of facts in the record should be taken as a comment
on Doss's failure to testify, particularly where there was no
direct reference to Doss's failure to testify. This is the type
of case that straddles a fine line between perm ssible and
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i nperm ssible commentary by the State. The U.S. Suprene Court
has recogni zed that a prosecutor's statenent that falls short of

a direct statenent on a defendant's failure to testify, but

I nst ead refers to testinony as uncontradicted where the

defendant has elected not to testify and when he is the only

person able to dispute the testinony,'" is at nost an attenuated

violation of Giffin v. California, 380 US. 609 (1965), and

Robi nson, 485 U. S. at 34, and nmay not actually constitute a

violation at all. United States v. Hasting, 461 U S. 499, 503,

506 & n.4 (1983). Therefore, Doss has not established that her
counsel's failure to object was deficient perfornmance. See

Johnson, 133 Ws. 2d at 217; Strickland, 466 U.S. at 688.

\Y

95 In sum we conclude that the circuit court did not
commt either statutory or constitutional error in admtting the
bank records at issue, and that there was sufficient evidence in
this case to sustain a conviction. W further conclude that the
prosecutor did not violate a court order excluding evidence of
the DOR conplaint; that evidence of the DOR | awsuit agai nst Doss
was not irrelevant and unfairly prejudicial; that Doss waived
her challenge that the prosecutor did not inproperly comrent
upon Doss's l|lack of testinony; that reversal in the interest of
justice is not appropriate; and that the circuit court did not
erroneously deny Doss's postconviction ineffective assistance of
counsel notion. W therefore reverse the decision of the court

of appeal s.
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By the Court.—Fhe decision of the court of appeals is

rever sed.
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