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REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Reversed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s opi ni on1 r ever si ng a j udgment  of  

convi ct i on and or der  by t he Mi l waukee Count y Ci r cui t  Cour t ,  t he 

Honor abl e El sa C.  Lamel as pr esi di ng,  denyi ng a def endant ' s 

post convi ct i on mot i on f or  a new t r i al .   Car men Doss ( Doss)  

appeal ed f r om a j udgment  of  convi ct i on f i ndi ng her  gui l t y of  

unl awf ul l y r et ai ni ng f unds f r om her  f at her ' s est at e,  i n 

v i ol at i on of  Wi s.  St at .  § 943. 20( 1) ( b)  and ( 3) ( c)  ( 2003- 04) . 2 
                                                 

1 St at e v.  Doss,  2007 WI  App 208,  305 Wi s.  2d 414,  740 
N. W. 2d 410.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 I n 2003,  Doss' s f at her  passed away.   At  t he t i me of  

hi s deat h he l i ved i n Wi sconsi n,  whi l e Doss r esi ded i n Geor gi a.   

Doss r et ai ned a Mi l waukee at t or ney t o assi st  i n t he pr obat e of  

t he est at e,  whi ch had asset s of  appr oxi mat el y $72, 000.  

¶3 Whi l e wor ki ng on t he pr obat e case,  t he at t or ney 

l ear ned t hat  Doss' s f at her ' s St at e i ncome t axes had not  been 

pai d f or  over  ei ght  year s.   The at t or ney f i l ed a t ax r et ur n wi t h 

t he Wi sconsi n Depar t ment  of  Revenue ( DOR)  and sent  t he DOR 

checks t ot al i ng $39, 865.   Shor t l y t her eaf t er ,  Doss cont act ed t he 

DOR agent  r esponsi bl e f or  t he audi t  of  her  f at her ' s t axes and 

per suaded t he agent  t o hol d t he checks.   The next  day,  Doss 

wi t hdr ew al l  of  t he money i n t he est at e' s account .   When t he DOR 

subsequent l y submi t t ed t he checks,  t hey wer e r et ur ned unpai d 

because t he account  had been cl osed.  

¶4 Doss was char ged wi t h t hef t  as a t r ust ee/ bai l ee i n a 

busi ness set t i ng,  pur suant  t o Wi s.  St at .  § 943. 20( 1) ( b)  and 

( 3) ( c) .   A j ur y f ound her  gui l t y,  and Doss was sent enced t o s i x 

year s '  i mpr i sonment ,  consi st i ng of  one year  of  i ni t i al  

conf i nement  and f i ve year s of  ext ended super vi s i on.   Doss was 

al so or der ed t o pay r est i t ut i on.  

¶5 Doss f i l ed an appeal ,  ar gui ng t hat  cer t ai n bank 

r ecor ds shoul d not  have been al l owed i nt o evi dence and t hat  t he 

evi dence was i nsuf f i c i ent  t o pr ove a cr i me was commi t t ed.   The 

cour t  of  appeal s f ound t hat  admi ssi on of  t he bank r ecor ds v i a 

af f i davi t s of  bank of f i c i al s v i ol at ed bot h st at ut or y pr ocedur e 

and Doss' s const i t ut i onal  r i ght  of  conf r ont at i on.   The cour t  

al so concl uded t hat  t he evi dence was suf f i c i ent  t o suppor t  t he 
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ver di ct .   St at e v.  Doss,  2007 WI  App 208,  ¶28,  305 Wi s.  2d 414,  

740 N. W. 2d 410.   The cour t  of  appeal s r ever sed t he j udgment  of  

convi ct i on and t he or der  denyi ng Doss' s post convi ct i on mot i on. 3 

¶6 On r evi ew,  we concl ude t hat  t he c i r cui t  cour t  di d not  

commi t  ei t her  st at ut or y or  const i t ut i onal  er r or  i n admi t t i ng t he 

bank r ecor ds at  i ssue,  and t hat  t her e was suf f i c i ent  evi dence i n 

t hi s case t o sust ai n a convi ct i on.   We f ur t her  concl ude t hat  t he 

pr osecut or  di d not  v i ol at e a cour t  or der  excl udi ng evi dence of  

t he DOR compl ai nt ;  t hat  evi dence of  t he DOR l awsui t  agai nst  Doss 

was not  i r r el evant  and unf ai r l y pr ej udi c i al ;  t hat  Doss wai ved 

her  chal l enge t hat  t he pr osecut or  di d not  i mpr oper l y comment  

upon Doss' s l ack of  t est i mony;  t hat  r ever sal  i n t he i nt er est  of  

j ust i ce i s not  appr opr i at e;  and t hat  t he c i r cui t  cour t  di d not  

er r oneousl y deny Doss' s post convi ct i on i nef f ect i ve assi st ance of  

counsel  mot i on.   We t her ef or e r ever se t he deci s i on of  t he cour t  

of  appeal s.   

I  

¶7 Car men Doss' s f at her  di ed on August  14,  2003.   At  t he 

t i me of  hi s deat h,  Doss' s f at her  r esi ded i n Wi sconsi n,  and Doss 

r esi ded i n Geor gi a.   Di ane Lof t us,  a Mi l waukee at t or ney,  was 

r et ai ned t o assi st  Doss i n pr obat i ng t he est at e,  and she and 

Doss wer e named as co- per sonal  r epr esent at i ves.   The asset s of  

t he est at e,  t ot al i ng appr oxi mat el y $72, 000,  wer e deposi t ed i nt o 

                                                 
3 As a r esul t ,  t he cour t  of  appeal s decl i ned t o r each f i ve 

addi t i onal  i ssues r ai sed by Doss.   Doss,  305 Wi s.  2d 414,  ¶22 
n. 3.  
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an account  at  M&I  Bank under  t he j oi nt  cont r ol  of  Lof t us and 

Doss.    

¶8 I n t he pr ocess of  t r y i ng t o f i nal i ze est at e mat t er s,  

Lof t us was i nf or med by t he DOR t hat  Doss' s f at her  had f ai l ed t o 

pay Wi sconsi n i ncome t axes f or  t he f i nal  ei ght  year s of  hi s 

l i f e.   The DOR l et t er ,  whi ch was copi ed t o Doss,  st at ed t hat  

" [ o] nce t he above i ssue i s sat i sf i ed ( r et ur ns f i l ed wi t h f ul l  

payment  of  t ax l i abi l i t i es) ,  onl y t hen can a Cl osi ng 

Cer t i f i cat e .  .  .  be i ssued. "   Doss r esponded by c l ai mi ng t hat  

her  f at her  was not  a r esi dent  of  Wi sconsi n and t her ef or e di d not  

owe t he Wi sconsi n t axes.    

¶9 On Febr uar y 6,  2004,  af t er  advi s i ng Doss of  t he 

est at e' s t ax l i abi l i t y  and t he need t o f i l e t he i ncome t axes,  

Lof t us f i l ed t ax r et ur ns f or  1995 t o 2002 and i ncl uded wi t h t he 

r et ur ns checks t ot al i ng $39, 865. 87 f or  t axes,  i nt er est ,  and l at e 

f ees.   However ,  Doss di r ect l y cont act ed t he DOR t wo weeks l at er  

aski ng t hat  t he checks be hel d because,  she st at ed,  Lof t us had 

act ed wi t hout  Doss' s knowl edge or  appr oval .   

¶10 On Febr uar y 20,  2004,  Doss t hen wi t hdr ew ever y penny 

of  t he $70, 555. 47 i n t he est at e' s M&I  account  and cl osed t he 

account ,  t el l i ng t he DOR t hat  she had cl osed t he account  but  had 

" ever y i nt ent i on of  sat i sf y i ng [ her ]  f at her ' s obl i gat i ons t o The 

St at e of  Wi sconsi n. "   On Mar ch 1,  2004,  Doss opened a new 

account  wi t h SunTr ust  Bank of  At l ant a,  Geor gi a,  and deposi t ed 

t he money i nt o t hat  account .   On Mar ch 15,  2004,  af t er  r ecei v i ng 

a f i nal  det er mi nat i on f r om t he DOR t hat  t he est at e owed i ncome 

t axes,  Doss cl osed t he SunTr ust  est at e account  and deposi t ed t he 
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account ' s bal ance i nt o her  per sonal  account .   Four  days l at er  

she agai n moved t he f unds,  t hi s t i me t o a new money mar ket  

account .   The l ast  communi cat i on Doss had wi t h t he DOR pr i or  t o 

t hi s act i on was a Mar ch 26,  2004,  l et t er  i n whi ch Doss bl amed 

t he DOR f or  not  cont act i ng her  f at her  about  t he del i nquent  t axes 

and wr ot e t hat  col l ect i ng t he t axes at  t hat  poi nt  " j ust  doesn' t  

seem r i ght . "  

¶11 Whi l e Doss was i n t he pr ocess of  movi ng t he f unds f r om 

account  t o account ,  her  at t or ney di st anced her sel f  f r om her  

c l i ent ' s act i ons,  f i l i ng a mot i on t o wi t hdr aw as at t or ney of  

r ecor d and t o r esi gn as co- per sonal  r epr esent at i ve.   I n t he 

al t er nat i ve,  t he mot i on r equest ed an or der  di r ect i ng Doss t o 

r et ur n t he est at e f unds.   A hear i ng was hel d on At t or ney 

Lof t us ' s mot i on t o wi t hdr aw on Mar ch 25,  2004.   I n an or der  

dat ed Apr i l  1,  2004,  t he pr obat e cour t  al l owed Lof t us t o 

wi t hdr aw as co- per sonal  r epr esent at i ve,  but  di d not  addr ess t he 

r equest  f or  r et ur n of  t he f unds.   

¶12 When t he DOR submi t t ed t he ei ght  checks f or  payment ,  

t hey wer e r et ur ned because t he account  had been cl osed.   The DOR 

subsequent l y f i l ed a l awsui t ,  al ong wi t h a mot i on f or  summar y 

j udgment  on August  23,  2004,  seeki ng r epayment  of  t he money Doss 

had t aken.   As an al t er nat i ve,  t he mot i on r equest ed an or der  

r equi r i ng t hat  a $52, 000 bond pr evi ousl y i ssued by t he Ohi o 

Casual t y I nsur ance Company cover i ng t he per f or mance of  Doss and 

Lof t us as pr obat e per sonal  r epr esent at i ves be pai d t o t he DOR.   

The mot i on al so r equest ed t hat  a const r uct i ve t r ust  be i mposed 

on Doss' s asset s;  t hat  Lof t us be r eappoi nt ed as co- per sonal  
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r epr esent at i ve;  and t hat  Doss,  Lof t us,  and Ohi o Casual t y be hel d 

j oi nt l y and sever al l y l i abl e f or  payment  of  t he t axes.   The same 

day,  t he DOR al so f i l ed a separ at e act i on agai nst  Ohi o Casual t y,  

Doss,  Lof t us and t he est at e seeki ng payment  of  $48, 339. 81 f or  

t he i ncome t axes owed,  pl us i nt er est ,  f ees,  and check r et ur n 

f ees.   

¶13 Af t er  r ecei v i ng not i ce f r om Ohi o Casual t y t hat  she 

coul d be hel d l i abl e f or  any l oss,  cost  or  expense t o Ohi o 

Casual t y associ at ed wi t h t hi s mat t er  and af t er  DOR ar r anged f or  

per sonal  ser vi ce of  t he l awsui t  on Doss,  Doss cl osed t he 

SunTr ust  money mar ket  account  and wi t hdr ew t he bal ance i n cash.   

Ohi o Casual t y f i l ed a mot i on i n t he est at e act i on r equest i ng an 

or der  di r ect i ng Doss t o sur r ender  t he est at e f unds.   At  an 

Oct ober  7,  2004,  hear i ng,  Doss t ol d t he pr obat e cour t  t hat  t he 

money was si mpl y gone.   The pr obat e cour t  t hen gr ant ed Ohi o 

Casual t y ' s mot i on and or der ed Doss t o pay $70, 555. 47 t o t he 

Mi l waukee Count y Cl er k of  Cour t s.   Doss di d not  do so.   

¶14 On November  23,  2004,  t he St at e f i l ed a compl ai nt  

char gi ng Doss wi t h one count  of  t hef t  as a t r ust ee/ bai l ee i n a 

busi ness set t i ng,  i n v i ol at i on of  Wi s.  St at .  § 943. 20( 1) ( b)  and 

( 3) ( c) .   On Oct ober  13,  2005,  a j ur y f ound her  gui l t y.   Doss was 

sent enced t o ser ve a s i x- year  pr i son t er m,  consi st i ng of  one 

year  i ni t i al  conf i nement ,  f ol l owed by f i ve year s of  ext ended 

super vi s i on,  and was or der ed t o pay r est i t ut i on and cost s.    

¶15 On June 7,  2006,  Doss f i l ed a mot i on f or  

post convi ct i on r el i ef ,  ar gui ng t hat  t he cour t  er r ed i n admi t t i ng 

cer t i f i ed bank r ecor ds and i n denyi ng a r equest  f or  a mi st r i al ,  



No.  2006AP2254- CR   

 

7 
 

t hat  evi dence of  t he DOR' s l awsui t  was unf ai r l y pr ej udi c i al ,  

t hat  t he pr osecut or ' s c l osi ng ar gument  cont ai ned i mpr oper  

comment ar y on Doss' s l ack of  t est i mony,  t hat  t her e was 

i nsuf f i c i ent  evi dence t o sust ai n a convi ct i on,  t hat  t he i nt er est  

of  j ust i ce r equi r ed a new t r i al ,  and t hat  she was pr ej udi ced by 

i nef f ect i ve assi st ance of  counsel .   On August  22,  2006,  t he 

c i r cui t  cour t  deni ed her  mot i on.   Doss t hen f i l ed an appeal  

maki ng t he same ar gument s t hat  she made i n her  post convi ct i on 

mot i on and t hat  she cont i nues t o make t o t hi s cour t .    

¶16 I n an opi ni on i ssued on August  7,  2007,  t he cour t  of  

appeal s f ocused on her  ar gument s t hat  t he c i r cui t  cour t  er r ed 

when,  on shor t  not i ce t o Doss,  i t  al l owed cer t i f i ed bank r ecor ds 

t o be ent er ed i nt o evi dence wi t hout  suppor t i ng wi t nesses and 

t hat  t he evi dence was i nsuf f i c i ent  t o sust ai n t he convi ct i on.   

Doss,  305 Wi s.  2d 414,  ¶¶9,  23.   The cour t  of  appeal s concl uded 

t hat  t he c i r cui t  cour t  er r ed " because admi ssi on of  t he bank 

r ecor ds v i a af f i davi t  v i ol at ed bot h st at ut or y  pr ocedur e and 

Doss' s const i t ut i onal  r i ght  of  conf r ont at i on,  and because 

admi ssi on of  t hi s evi dence was not  har ml ess. "   I d. ,  ¶28.   Based 

on t hat  concl usi on,  t he cour t  r ever sed t he j udgment  of  

convi ct i on and t he or der  denyi ng Doss' s mot i on f or  

post convi ct i on r el i ef .   I d.   The cour t  al so concl uded t hat  " t he 

evi dence was suf f i c i ent  t o suppor t  t he ver di c t [ , ]  [ s] o a r e-

t r i al  woul d not  v i ol at e Doss' s doubl e j eopar dy r i ght s. "   I d.   

¶17 The St at e f i l ed a pet i t i on f or  t hi s cour t  t o r evi ew 

t he i ssue of  t he bank r ecor ds,  and Doss f i l ed a cr oss- pet i t i on 

f or  r evi ew of  t he cour t  of  appeal s '  concl usi on t hat  t he evi dence 
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was suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct .   She al so r epeat ed 

and pr eser ved her  pr evi ous ar gument s r ai sed t o t he cour t  of  

appeal s.   Thi s cour t  gr ant ed r evi ew.  

I I  

¶18 On r evi ew,  we f i r st  addr ess t he i ssues t he cour t  of  

appeal s f ound di sposi t i ve,  per t ai ni ng t o whet her  admi ssi on of  

t he bank r ecor ds v i a af f i davi t s  f r om r ecor ds cust odi ans f ai l ed 

t o meet  t he st at ut or y r equi r ement s of  Wi s.  St at .  § 891. 24 or  

v i ol at ed Doss' s const i t ut i onal  r i ght  of  conf r ont at i on due t o 

bei ng " t est i moni al  hear say, "  and whet her  t he evi dence was 

suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct .   Because we di sagr ee 

wi t h t he anal ysi s and concl usi ons of  t he cour t  of  appeal s on t he 

bank r ecor ds i ssues,  we must  t hen al so addr ess t he ot her  

ar gument s made by Doss i n t hi s case chal l engi ng her  convi ct i on,  

namel y:   whet her  deni al  of  a mi st r i al  based on a pr osecut or ' s 

al l eged vi ol at i on of  t he cour t ' s  or der  excl udi ng evi dence of  

ser vi ce of  t he DOR compl ai nt  was er r oneous;  whet her  evi dence of  

a DOR l awsui t  agai nst  Doss was i r r el evant  and unf ai r l y  

pr ej udi c i al ;  whet her  t he pr osecut or ' s r el i ance upon Doss' s 

f ai l ur e t o t est i f y v i ol at ed Wi s.  St at .  § 905. 13( 1)  and depr i ved 

her  of  her  const i t ut i onal  r i ght s t o r emai n s i l ent  and t o a f ai r  

t r i al ;  whet her  r ever sal  i s  appr opr i at e i n t he i nt er est  of  

j ust i ce;  and whet her  t he post - convi ct i on cour t  er r ed i n denyi ng 

Doss a hear i ng on her  i nef f ect i veness of  counsel  mot i on.  

¶19 The var i ous i ssues r ai sed i n t hi s case r equi r e us t o 

appl y sever al  di f f er ent  st andar ds of  r evi ew.   We wi l l  gener al l y  

r ever se a l ower  cour t ' s  r ul i ng r el at ed t o t he admi ssi on of  
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evi dence onl y upon a c l ear  showi ng of  er r oneous use of  

di scr et i on.   See St at e v.  Fr ankl i n,  2004 WI  38,  ¶6,  270 Wi s.  2d 

271,  677 N. W. 2d 276.   When r evi ewi ng an evi dent i ar y deci s i on,  

t he quest i on on appeal  i s  not  whet her  t hi s cour t  woul d have 

per mi t t ed t he evi dence t o come i n,  but  whet her  t he c i r cui t  cour t  

exer ci sed i t s di scr et i on i n accor dance wi t h accept ed l egal  

st andar ds and i n accor dance wi t h t he f act s of  r ecor d.   St at e v.  

Manuel ,  2005 WI  75,  ¶24,  281 Wi s.  2d 554,  697 N. W. 2d 811.   A 

pr oper  exer ci se of  di scr et i on r equi r es t hat  t he c i r cui t  cour t  

r el y on f act s of  r ecor d,  t he appl i cabl e l aw,  and,  usi ng a 

demonst r abl e r at i onal  pr ocess,  r each a r easonabl e deci s i on.   I d.   

We r evi ew de novo whet her  t he admi ssi on of  hear say evi dence 

vi ol at es a def endant ' s const i t ut i onal  conf r ont at i on r i ght s.   

I d. ,  ¶25.    

¶20 Whet her  t he admi ssi on of  bank r ecor ds meet s t he 

st at ut or y r equi r ement s of  Wi s.  St at .  § 891. 24 i nvol ves quest i ons 

of  st at ut or y i nt er pr et at i on,  whi ch ar e r evi ewed de novo under  

t he st andar ds set  f or t h by St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶¶44- 51,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   

¶21 As t o suf f i c i ency of  t he evi dence f or  a convi ct i on,  a 

convi ct i on shoul d not  be r ever sed unl ess t he evi dence,  v i ewed 

most  f avor abl y t o t he St at e and t o t he convi ct i on,  i s  so 

i nsuf f i c i ent  as a mat t er  of  l aw t hat  no r easonabl e t r i er  of  f act  

coul d have f ound gui l t  beyond a r easonabl e doubt .   St at e v.  

Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W. 2d 752 ( 1990) .    
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¶22 Thi s cour t  has expl ai ned t he st andar d f or  r evi ewi ng a 

r equest  f or  a new t r i al  i n t he i nt er est  of  j ust i ce as f ol l ows:  

A new t r i al  may be gr ant ed i n t he i nt er est  of  j ust i ce 
when t he j ur y  f i ndi ngs ar e cont r ar y t o t he gr eat  
wei ght  and cl ear  pr eponder ance of  t he evi dence,  even 
t hough t he f i ndi ngs ar e suppor t ed by cr edi bl e 
evi dence.   The or der  gr ant i ng a new t r i al  i n t he 
i nt er est  of  j ust i ce must  cont ai n t he r easons and bases 
f or  t he gener al  st at ement  cont ai ned t her ei n t hat  t he 
ver di ct  i s  agai nst  t he gr eat  wei ght  and cl ear  
pr eponder ance of  t he evi dence.    

Kr ol i kowski  v.  Chi cago & Nw.  Tr ansp.  Co. ,  89 Wi s.  2d 573,  580,  

278 N. W. 2d 865 ( 1979) ( c i t at i ons omi t t ed) .   See al so Wi s.  St at .  

§ 751. 06 ( descr i bi ng t hi s cour t ' s  di scr et i onar y r ever sal  

aut hor i t y as " necessar y t o accompl i sh t he ends of  j ust i ce" ) .    

¶23 Fi nal l y,  Doss' s c l ai ms r egar di ng i nef f ect i ve 

assi st ance of  counsel  r ai se mi xed quest i ons of  f act  and l aw.   We 

wi l l  not  set  asi de t he l ower  cour t ' s  f i ndi ngs of  f act  unl ess 

t hey ar e c l ear l y er r oneous.   Manuel ,  281 Wi s.  2d 554,  ¶26.   

However ,  whet her  an at t or ney' s per f or mance i s const i t ut i onal l y 

def i c i ent  i s  a quest i on of  l aw we r evi ew de novo.   I d.    

I I I  

¶24 We f i r st  addr ess t he mai n i ssues on r evi ew upon whi ch 

t he cour t  of  appeal s deci s i on was based.   For  t he r easons gi ven 

bel ow,  we concl ude t hat  admi ss i on of  t he bank r ecor ds v i a 

af f i davi t s f r om r ecor ds cust odi ans vi ol at ed nei t her  st at ut or y 

pr ocedur e nor  Doss' s const i t ut i onal  r i ght  of  conf r ont at i on,  and 

t hat  t he evi dence was suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct .  
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A 

¶25 The f i r st  pr i mar y basi s of  Doss' s obj ect i on t o t he 

admi ssi on of  t he bank r ecor ds i n t hi s case r el at es t o t he 

obj ect i on of  her  t r i al  counsel  t hat  he had been advi sed onl y 

t hr ee days pr i or  t o t r i al  t hat  t he r ecor ds woul d not  be 

i nt r oduced t hr ough t he t est i mony of  r ecor ds cust odi an wi t nesses 

physi cal l y appear i ng t o t est i f y at  t r i al ,  but  woul d be 

i nt r oduced by af f i davi t .   Such shor t  not i ce,  Doss' s counsel  

obj ect ed,  does not  meet  t he r equi r ement s of  Wi s.  St at .  § 891. 24 

t hat  or i gi nal s of  t he r ecor ds must  be open t o i nspect i on of  al l  

par t i es.   Doss' s counsel  ar gued t hat  " I  don' t  have any abi l i t y  

t o go and i nspect  or i gi nal  bank r ecor ds i n Geor gi a, "  al t hough 

concedi ng t hat  t he bank r ecor ds at  i ssue wer e mer el y t hose of  

hi s c l i ent  Doss' s bank account s,  whi ch wer e pr esumabl y avai l abl e 

t o her  at  al l  r el evant  t i mes.    

¶26 On appeal ,  Doss ar gues t hat  t he c i r cui t  cour t  

i mpr oper l y r el i ed upon Wi s.  St at .  § 891. 24 as a basi s f or  

sat i sf y i ng aut hent i cat i on and f oundat i onal  r equi r ement s of  bank 

r ecor d admi ssi ons vi a swor n af f i davi t s at t est i ng t o t hei r  

accur acy,  r epeat i ng her  t r i al  counsel ' s obj ect i on t hat  t he 

r ecor ds wer e not  " open t o t he i nspect i on of  al l  par t i es, "  as 

r equi r ed by t he st at ut e.   

¶27 Wi sconsi n St at .  § 891. 24 pr ovi des:  

Whenever  any bank,  cr edi t  uni on,  savi ngs bank or  
savi ngs and l oan associ at i on or  any of  i t s  of f i cer s 
ar e subpoenaed t o pr oduce i t s books cont ai ni ng a 
speci f i ed account  or  ot her  speci f i ed ent r i es,  t he 
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bank,  cr edi t  uni on,  savi ngs bank or  savi ngs and l oan 
associ at i on may,  i f  i t  so el ect s,  pr oduce a copy of  
t he speci f i ed account  or  ot her  ent r i es,  ver i f i ed under  
oat h by one of  i t s  of f i cer s,  st at i ng t hat  t he books 
cal l ed f or  ar e t he or di nar y books of  t he bank,  cr edi t  
uni on,  savi ngs bank or  savi ngs and l oan associ at i on 
used i n t he t r ansact i on of  i t s  busi ness,  t hat  t he 
ent r i es copi ed wer e made t her ei n at  t he dat es t her eof  
and i n t he usual  cour se of  busi ness,  t hat  t her e ar e no 
i nt er l i neat i ons or  er asur es i n or  among t he i t ems 
copi ed,  t hat  t he books ar e i n t he cust ody or  cont r ol  
of  t he bank,  cr edi t  uni on,  savi ngs bank or  savi ngs and 
l oan associ at i on,  and t hat  t he of f i cer  has car ef ul l y 
compar ed t he copy wi t h t he books and f ound i t  t o be a 
cor r ect  copy of  t he speci f i ed account  or  ent r i es.   
Such ver i f i ed copy shal l  be pr i ma f aci e evi dence of  
such ent r i es,  and,  when pr esent ed,  no of f i cer  of  t he 
f i nanci al  i nst i t ut i on may be compel l ed t o pr oduce t he 
books demanded or  at t end t he t r i al  or  hear i ng,  unl ess 
speci al l y or der ed so t o do by t he cour t  or  of f i cer  
bef or e whom i t  i s  pendi ng;  pr ov i ded,  t hat  such books 
shal l  be open t o t he i nspect i on of  al l  par t i es t o t he 
act i on or  pr oceedi ng.  

¶28 The cour t  of  appeal s concl uded t hat  under  Wi s.  St at .  

§ 891. 24,  copi es r at her  t han a bank' s or i gi nal  r ecor d books may 

be pr oduced f or  t r i al ,  wi t hout  t he need f or  a wi t ness t o be 

pr esent ,  i f  t wo condi t i ons ar e met :   ( 1)  a swor n ver i f i cat i on i s  

pr ovi ded at t est i ng t o t he f act ual  t r ut h of  t he copi ed account  

ent r i es pr esent ed,  and ( 2)  t he or i gi nal  r ecor ds ar e open f or  t he 

i nspect i on of  al l  par t i es t o t he act i on.   Doss,  305 Wi s.  2d 414,  

¶15.   The cour t  of  appeal s concl uded t hat  as a mat t er  of  

" r easonabl eness"  and " common sense, "  even t hough t he st at ut e 

does not  cont ai n a speci al  r equi r ement  t hat  a par t y gi ve not i ce 

of  i nt ent  pr i or  t o t r i al  t hat  i t  wi l l  be r el y i ng on t he st at ut e,  

" i t  can onl y be r easonabl y i mpl i ed"  t hat  such not i ce i s r equi r ed 

i n or der  t o gi ve t he open i nspect i on l anguage of  t he st at ut e 
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meani ng.   I d. ,  ¶17.   I n t hi s case,  t he cour t  of  appeal s 

concl uded,  t he St at e t her ef or e di d not  meet  t he open i nspect i on 

r equi r ement  because i t  di d not  gi ve not i ce t hat  i t  woul d be 

r el y i ng on t he st at ut e unt i l  t he Fr i day pr i or  t o t he Monday 

t r i al .   I d.   

¶29 The St at e asks us t o r ever se t hi s deci s i on by t he 

cour t  of  appeal s on t he gr ounds t hat  t he deci s i on,  i f  af f i r med 

by t hi s cour t ,  woul d cr eat e a new st at ut or y r equi r ement  t hat  

does not  exi st  under  Wi s.  St at .  § 891. 24.   The St at e al so ar gues  

t hat  Doss had cont i nuous access t o t he r ecor ds of  her  bank 

account s bef or e and dur i ng t he pr oceedi ngs,  t hat  r ecor ds f r om 

t he SunTr ust  bank wer e pr ovi ded t o t he def ense seven mont hs 

bef or e t r i al ,  and t hat  t he M&I  r ecor ds wer e pr ovi ded t o t he 

def ense el even days bef or e t r i al .   The St at e adds t hat  Doss di d 

not  seek a cont i nuance t o i nspect  t he r ecor ds,  and t hat  she has 

never  r ai sed any chal l enge t o t he aut hent i c i t y or  accur acy of  

t he di sput ed bank r ecor ds.   The St at e asks us t o concl ude t hat  

t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on when i t  

admi t t ed copi es of  Doss' s bank r ecor ds pur suant  t o § 891. 24.   

¶30 I t  i s  wel l - est abl i shed t hat  st at ut or y i nt er pr et at i on 

begi ns wi t h t he pl ai n t ext  of  a st at ut e so l ong as t he st at ut e 

i s not  ambi guous:  

" We begi n wi t h t he st at ut e' s l anguage because we 
assume t hat  t he l egi s l at ur e' s i nt ent  i s expr essed i n 
t he wor ds i t  used. "   [ quot i ng St at e v.  Reed,  2005 WI  
53,  ¶13,  280 Wi s.  2d 68,  695 N. W. 2d 315] .   We r ef r ai n 
f r om i nt er pr et i ng st at ut or y l anguage i n i sol at i on and 
i nt er pr et  t he l anguage i n t he cont ext  i n whi ch i t  i s  
used t o avoi d absur d or  unr easonabl e r esul t s.   St at e 
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ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 
WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I f  t he 
meani ng i s pl ai n f r om t he l anguage of  t he st at ut e,  we 
or di nar i l y  st op t he i nqui r y.   Reed,  280 Wi s.  2d 68,  
¶13 ( c i t at i on omi t t ed) .  

Robi n K.  v.  Lamanda M. ,  2006 WI  68,  ¶13,  291 Wi s.  2d 333,  718 

N. W. 2d 38.    

¶31 The i nt er pr et at i on of  Wi s.  St at .  § 891. 24 i s a mat t er  

of  f i r st  i mpr essi on f or  Wi sconsi n cour t s.   Al t hough t wo ol der  

cases dat i ng back t o 1898 and 1929 addr ess pr edecessor  st at ut es,  

nei t her  addr esses t he i ssue of  adequat e not i ce r ai sed i n t hi s 

case.   See Pear t  v.  Schwenker ,  200 Wi s.  200,  203- 04,  227 N. W.  

945 ( 1929) ;  Kuenst er  v.  Woodhouse,  101 Wi s.  216,  220,  77 N. W.  

165 ( 1898) .  

¶32 We agr ee wi t h t he St at e' s anal ysi s f or  sever al  

r easons.   Fi r st ,  t he pl ai n t ext  of  Wi s.  St at .  § 891. 24,  qui t e 

s i mpl y,  does not  cont ai n t he not i ce r equi r ement  t hat  Doss asks 

us t o r ecogni ze.   The st at ut e' s l anguage r equi r i ng bank books t o 

be made open t o t he i nspect i on of  par t i es does not  on i t s f ace 

r equi r e pr i or  not i ce of  t hei r  use at  t r i al  t o be gi ven.   I t  

r equi r es t hat  t he books be open t o t he i nspect i on of  al l  par t i es 

t o t he act i on or  pr oceedi ng.    

¶33 Second,  we i nt er pr et  st at ut or y l anguage " i n r el at i on 

t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 

st at ut es .  .  .  t o avoi d absur d or  unr easonabl e r esul t s, "  Kal al ,  

271 Wi s.  2d 633,  ¶46.   I n t hi s case,  a compar abl e c l osel y 

r el at ed st at ut e whi ch was not  i n f or ce at  t he t i me t hi s act i on 

commenced but  whi ch i s r el evant  f or  sake of  compar i son i s Wi s.  

St at .  § 909. 02( 12) ( 2005- 06) .   Sect i on 909. 02( 12)  r equi r es t hat  
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sel f - aut hent i cat i ng busi ness r ecor ds be accompani ed by a wr i t t en 

cer t i f i cat i on of  t he of f er i ng par t y t hat  pr ovi des " wr i t t en 

not i ce of  t hat  i nt ent i on t o al l  adver se par t i es 

and .  .  .  make[ s]  t he r ecor d and cer t i f i cat i on avai l abl e f or  

i nspect i on suf f i c i ent l y i n advance of  t he of f er  of  t he r ecor d 

and cer t i f i cat i on i nt o evi dence t o pr ovi de an adver se par t y wi t h 

a f ai r  oppor t uni t y t o chal l enge t he r ecor d and cer t i f i cat i on. "   

The pl ai n t ext  of  § 909. 02( 12) ,  unl i ke Wi s.  St at .  § 891. 24,  does 

cont ai n a not i ce r equi r ement ,  hel pi ng t o i l l ust r at e t hat  i f  t he 

l egi s l at ur e meant  t o i mpose a s i mi l ar  not i ce r equi r ement  i n 

§ 891. 24,  i t  coul d have done so.    

¶34 Thi r d,  we do not  see a br i ght - l i ne r ul e r equi r i ng 

advance not i ce as bei ng i mpl i c i t  wi t hi n t he st at ut e' s 

r equi r ement  t hat  bank r ecor ds be open t o t he i nspect i on of  t he 

par t i es.   We concl ude t hat  t he t hr ee days'  not i ce Doss r ecei ved 

was r easonabl e gi ven t hat  t he Geor gi a r ecor ds had been pr ovi ded 

t o her  seven mont hs bef or e t r i al ,  and gi ven t hat  t he Wi sconsi n 

r ecor ds had been pr ovi ded t o her  el even days bef or e t r i al .   

Fur t her mor e,  because t he bank r ecor ds i n t hi s case wer e t hose of  

Doss' s account s,  Doss pr esumabl y  al r eady had access t o i nspect  

t hem bot h pr i or  t o and dur i ng t hi s act i on.   As such,  we concl ude 

t hat  t he r ecor ds wer e open t o i nspect i on by Doss pr i or  t o t he 

t r i al ,  as § 891. 24 r equi r es.   

¶35 Consequent l y,  we r ej ect  Doss' s ar gument  and t he cour t  

of  appeal s '  concl usi on t hat  t he admi ssi on of  t he bank r ecor ds i n 

t hi s case as aut hent i cat ed t hr ough cust odi ans'  cer t i f i cat i ons 

di d not  sat i sf y t he r equi r ement s of  Wi s.  St at .  § 891. 24.    



No.  2006AP2254- CR   

 

16 
 

B 

¶36 The second pr i mar y basi s of  t he obj ect i on made by 

Doss' s t r i al  counsel  t o t he admi ssi on of  t he bank r ecor ds i n 

t hi s case was t hat  " I  can' t  cr oss- exami ne a ver i f i cat i on 

st at ement . "   El abor at i ng upon t he obj ect i on,  Doss' s at t or ney 

ar gued t hat  t he bank r ecor ds shoul d be excl uded due t o t he l ack 

of  aut hent i cat i ng t est i mony beyond mer e af f i davi t s,  whi ch Doss 

consi der s t o be t est i moni al  hear say i mpl i cat i ng her  

Conf r ont at i on Cl ause r i ght s.    

¶37 The ci r cui t  cour t  deni ed t he obj ect i on and al l owed t he 

bank r ecor ds t o be admi t t ed,  af t er  concl udi ng t hat  t he l eadi ng 

f eder al  and st at e case l aw on t he i ssue——Cr awf or d v.  Washi ngt on,  

541 U. S.  36 ( 2004) ,  and Manuel ,  281 Wi s.  2d 554——di d not  

pr ecl ude admi ssi on of  t he r ecor ds.   The ci r cui t  cour t  quot ed at  

l engt h f r om Cr awf or d' s di scussi on of  t he pur pose of  t he 

Conf r ont at i on Cl ause as bei ng t o ensur e t hat  c i vi l  hear say r ul es 

do not  under mi ne const i t ut i onal  pr ot ect i ons of  t hose cr i mi nal l y  

accused t o cr oss- exami ne t est i mony agai nst  t hem,  and addr essed a 

passage f r om Cr awf or d i n whi ch t he Cour t  expl ai ned t hat  t he 

Const i t ut i on' s dr af t er s i nt ended t o l i mi t  Conf r ont at i on Cl ause 

except i ons t o t hose t hat  exi st ed at  t he t i me of  f oundi ng.   See 

Cr awf or d,  541 U. S.  at  50- 54.   The ci r cui t  cour t  i n t hi s case 

emphasi zed t he l anguage i n Cr awf or d t hat  " t her e i s scant  

evi dence t hat  except i ons wer e i nvoked t o admi t  t est i moni al  

st at ement s agai nst  t he accused i n a cr i mi nal  case. "   I d.  at  56 

( emphasi s i n or i gi nal ) .   Most  per t i nent l y,  as emphasi zed by t he 

c i r cui t  cour t ,  t he Cr awf or d cour t  added,  " [ m] ost  of  t he hear say 
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except i ons cover ed st at ement s t hat  by t hei r  nat ur e wer e not  

t est i moni al ——f or  exampl e,  busi ness r ecor ds or  st at ement s i n 

f ur t her ance of  a conspi r acy. "   I d.  ( emphasi s added) .  

¶38 The ci r cui t  cour t  t hen t ur ned t o t hi s cour t ' s  Manuel  

opi ni on,  whi ch i ndi cat ed t hat  busi ness r ecor ds ar e 

nont est i moni al .   See Manuel ,  281 Wi s.  2d 554,  ¶38 n. 9.   The 

ci r cui t  cour t  concl uded:  

 I t  appear s t hen t hat  t he r ecor ds t hat  t he st at e 
seeks t o i nt r oduce ar e under  Cr awf or d,  i t sel f ,  and 
under  t he appr oach t aken by t he Wi sconsi n Supr eme 
Cour t  i n St at e [ v. ]  Manuel  nont est i moni al  st at ement s.   
Ther e i s no conf r ont at i on c l ause pr obl em.  

 These ar e r ecor ds t hat  have ext r aor di nar y,  
ext r aor di nar y guar ant ees of  t r ust wor t hi ness;  and I  
t hi nk t hey shoul d be admi t t ed.  

¶39 On appeal ,  Doss cl ar i f i es t hat  her  obj ect i on i s 

pr i mar i l y t o t he af f i davi t s under l y i ng t he bank r ecor ds,  ar gui ng 

t hat  t he af f i davi t s necessar y f or  t he admi ssi on of  t he bank 

r ecor ds wer e " ' t est i moni al '  and t hus vi ol at ed Cr awf or d. "   The 

cour t  of  appeal s agr eed t hat  t he c i r cui t  cour t ' s  admi ssi on of  

t he bank r ecor ds as aut hent i cat ed by af f i davi t s Doss coul d not  
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cr oss- exami ne vi ol at ed her  const i t ut i onal  Conf r ont at i on Cl ause 

r i ght s. 4  Doss,  305 Wi s.  2d 414,  ¶20.    

¶40 Speci f i cal l y,  Doss ar gues t hat  under  Cr awf or d,  her  

const i t ut i onal  r i ght s wer e v i ol at ed as a r esul t  of  t he c i r cui t  

cour t  al l owi ng t he St at e t o r el y on af f i davi t s t o aut hent i cat e 

t he bank r ecor ds.   She ar gues t hat  t he af f i davi t s meet  

Cr awf or d' s descr i pt i on of  " t est i moni al  hear say"  as i ncl udi ng 

pr e- t r i al  st at ement s memor i al i zed i n an af f i davi t  t hat  

decl ar ant s may expect  t o be used at  t r i al  i n a pr osecut or i al  

manner .   Doss concl udes t hat ,  gi ven t he t est i moni al  nat ur e of  

t he di sput ed r ecor ds,  t he St at e di d not  pr oduce r equi r ed 

evi dence of  unavai l abi l i t y  of  t he decl ar ant s who si gned t he 

af f i davi t ,  nor  di d i t  pr ovi de a pr i or  oppor t uni t y f or  Doss t o 

cr oss- exami ne t hem,  t her eby r ender i ng t he af f i davi t s '  admi ssi on 

er r oneous.    

                                                 
4 Doss' s const i t ut i onal  ar gument s i mpl i cat e t he par al l el  

pr ovi s i on of  t he Si xt h Amendment  t o t he Uni t ed St at es 
Const i t ut i on,  whi ch pr ovi des t hat  " [ i ] n al l  cr i mi nal  
pr osecut i ons,  t he accused shal l  enj oy t he r i ght  .  .  .  t o be 
conf r ont ed wi t h t he wi t nesses agai nst  hi m, "  and Ar t i c l e I ,  
Sect i on 7 of  t he Wi sconsi n Const i t ut i on,  whi ch pr ovi des t hat  
" [ i ] n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy t he 
r i ght  .  .  .  t o meet  t he wi t nesses f ace t o f ace. "   We have 
pr evi ousl y expl ai ned t hat  " [ g] ener al l y,  we appl y Uni t ed St at es 
Supr eme Cour t  pr ecedent s when i nt er pr et i ng t he r i ght  of  
conf r ont at i on cont ai ned i n our  const i t ut i on. "   St at e v.  Manuel ,  
2005 WI  75,  ¶36 n. 8,  281 Wi s.  2d 554,  697 N. W. 2d 811.   See al so 
St at e v.  Hal e,  2005 WI  7,  ¶43,  277 Wi s.  2d 593,  691 N. W. 2d 637.   
Consequent l y,  our  r ef er ences t o t he Conf r ont at i on Cl ause 
i ncor por at e bot h t he f eder al  and st at e const i t ut i onal  
pr ovi s i ons.  
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¶41 The St at e r esponds t hat  such r equi r ement s do not  appl y 

t o nont est i moni al  evi dence,  and t hat  Cr awf or d' s r ecogni t i on of  

busi ness r ecor ds as nont est i moni al  l ogi cal l y ext ends t o 

af f i davi t s aut hent i cat i ng nont est i moni al  bank r ecor ds,  whi ch ar e 

t her ef or e not  t est i moni al  or  i n v i ol at i on of  t he Conf r ont at i on 

Cl ause.   The St at e descr i bes t he cour t  of  appeal s '  appr oach as 

over l y mechani st i c i n i t s det er mi nat i on of  whet her  t he 

af f i davi t s const i t ut ed t est i moni al  hear say under  Cr awf or d 

because a Conf r ont at i on Cl ause anal ysi s shoul d ent ai l  a 

consi der at i on of  t he nat ur e of  t he af f i davi t s i n r el at i on t o t he 

Conf r ont at i on Cl ause' s pur pose.   Ot her  cour t s,  t he St at e ar gues,  

have r emai ned f ai t hf ul  t o t he meani ng and pur pose of  t he 

Conf r ont at i on Cl ause i n t hei r  hol di ngs t hat  aut hent i cat i ng 

af f i davi t s ar e not  t he accusat or y hear say st at ement s t ar get ed i n 

Cr awf or d,  and t he St at e suggest s t hat  t hi s cour t  shoul d concl ude 

t he same.   

¶42 We agr ee t hat  t he af f i davi t s i n t hi s case do not  

const i t ut e " t est i moni al  hear say"  under  t he Conf r ont at i on Cl ause.   

As t he c i r cui t  cour t  cor r ect l y obser ved,  bot h f eder al  and st at e 

supr eme cour t  deci s i ons suppor t  t he concl usi on t hat  t he 

af f i davi t s i n t hi s case ar e nont est i moni al  f or  Conf r ont at i on 

Cl ause pur poses.    

¶43 Cr awf or d est abl i shes const i t ut i onal  r equi r ement s f or  

t he admi ssi bi l i t y  of  t est i moni al  hear say,  and echoes t he Supr eme 

Cour t ' s  r ecogni t i on i n Ohi o v.  Rober t s,  448 U. S.  56 ( 1980) ,  t hat  

t he Conf r ont at i on Cl ause was i nt ended t o i ncor por at e 
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l ongst andi ng busi ness r ecor ds admi ssi bi l i t y  except i ons. 5  

Cr awf or d,  541 U. S.  at  53- 56.   The deci s i on al so gener al l y 

expl ai ns t hat  t he Conf r ont at i on Cl ause shoul d be i nt er pr et ed 

wi t h an eye t owar d i t s hi st or i c cont ext  f ocused on t est i moni al  

st at ement s by wi t nesses gi v i ng t est i moni al  evi dence agai nst  t he 

accused.   I d.  at  62- 67.   The Cr awf or d Cour t  decl i ned t o pr ovi de 

a mor e speci f i c  or  compr ehensi ve def i ni t i on of  " t est i moni al . "   

The Cour t  i nst ead not ed t hat  t est i mony i s t ypi cal l y " [ a]  sol emn 

decl ar at i on or  af f i r mat i on made f or  t he pur pose of  est abl i shi ng 

or  pr ovi ng some f act , "  Cr awf or d,  541 U. S.  at  51 ( c i t at i on 

omi t t ed) ,  and l i s t ed t hr ee gener al  f or mul at i ons of  t est i moni al  

st at ement  c l asses:   

[ 1]  " ex par t e i n- cour t  t est i mony or  i t s f unct i onal  
equi val ent ——t hat  i s,  mat er i al  such as af f i davi t s,  

                                                 
5 Pr i or  t o Cr awf or d,  t he t est  appl i ed by t he Supr eme Cour t  

t o det er mi ne admi ssi bi l i t y  i n Conf r ont at i on Cl ause cases was 
Ohi o v.  Rober t s,  448 U. S.  56 ( 1980) ,  abr ogat ed on ot her  gr ounds 
by Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) .   The Rober t s t wo-
pr ong t est  was unavai l abi l i t y  coupl ed wi t h an " i ndi c i a of  
r el i abi l i t y , "  def i ned as evi dence t hat  " f al l s  wi t hi n a f i r ml y 
r oot ed hear say except i on, "  or  has a " par t i cul ar i zed guar ant ee of  
t r ust wor t hi ness. "   Rober t s,  448 U. S.  at  66.   Consequent l y,  
busi ness r ecor ds wer e i dent i f i ed by Rober t s as a t ype of  hear say 
except i on evi dence t hat  may be admi ssi bl e wi t hout  a 
Conf r ont at i on Cl ause vi ol at i on.   See i d.  at  66 n. 8 ( quot i ng 
Comment ,  Hear say,  The Conf r ont at i on Guar ant ee and Rel at ed 
Pr obl ems,  30 La.  L.  Rev.  651,  668 ( 1970) ( " Pr oper l y admi ni st er ed 
t he busi ness and publ i c r ecor ds except i ons woul d seem t o be 
among t he saf est  of  t he hear say except i ons.  .  .  . " ) ) .   Al t hough 
t he Supr eme Cour t  i n Cr awf or d abr ogat ed Rober t s on ot her  gr ounds 
by r epl aci ng t he " i ndi c i a of  r el i abi l i t y"  f act or  ( f or  sur vi v i ng 
a Conf r ont at i on Cl ause chal l enge once evi dence i s concl uded t o 
be t est i moni al )  wi t h t he pr i or  oppor t uni t y f or  cr oss- exami nat i on 
f act or ,  i t  l ef t  i nt act  Rober t s '  concl usi on t hat  busi ness r ecor ds 
speci f i cal l y ar e nont est i moni al .   
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cust odi al  exami nat i ons,  pr i or  t est i mony t hat  t he 
def endant  was unabl e t o cr oss- exami ne,  or  s i mi l ar  
pr et r i al  st at ement s t hat  decl ar ant s woul d r easonabl y 
expect  t o be used pr osecut or i al l y , "  .  .  .  [ 2]  
" ext r aj udi c i al  st at ement s .  .  .  cont ai ned i n 
f or mal i zed t est i moni al  mat er i al s,  such as af f i davi t s,  
deposi t i ons,  pr i or  t est i mony,  or  conf essi ons, "  [ and]  
[ 3]  " st at ement s t hat  wer e made under  c i r cumst ances 
whi ch woul d l ead an obj ect i ve wi t ness r easonabl y t o 
bel i eve t hat  t he st at ement  woul d be avai l abl e f or  use 
at  a l at er  t r i al . "   

I d.  at  51- 52 ( c i t at i ons omi t t ed) .   The Cour t  expl ai ned t hat  

t hese t hr ee f or mul at i ons possess t he " c l osest  k i nshi p t o t he 

abuses at  whi ch t he Conf r ont at i on Cl ause was di r ect ed. "   I d.  at  

68.   " What ever  el se t he t er m [ t est i moni al ]  cover s, "  t he Cour t  

added,  " i t  appl i es at  a mi ni mum t o pr i or  t est i mony at  a 

pr el i mi nar y hear i ng,  bef or e a gr and j ur y,  or  at  a f or mer  t r i al ;  

and t o pol i ce i nt er r ogat i ons. "   I d.   The Cour t  expl ai ned t hat  

t he common t heme of  t he t hr ee f or mul at i ons,  and t he cor e of  t he 

Conf r ont at i on Cl ause,  ar e ai med speci f i cal l y at  t he use of  ex 

par t e exami nat i ons as evi dence agai nst  t he cr i mi nal l y accused.   

I d.  at  50- 51.    

¶44 I n cont r ast ,  t he Cour t  l i s t ed exampl es of  t hi ngs t hat  

ar e not  t est i moni al .   I d.  at  51- 56.   As t he c i r cui t  cour t  i n t he 

pr esent  case cor r ect l y obser ved,  t he l i s t  of  nont est i moni al  
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evi dence speci f i cal l y i ncl udes busi ness r ecor ds, 6 and t hi s cour t  

expl i c i t l y  adopt ed t he r ul e t hat  busi ness r ecor ds ar e 

nont est i moni al  i n Manuel ,  281 Wi s.  2d 554,  ¶38 n. 9.   I n Manuel ,  

whi l e savi ng f or  anot her  day a mor e compl et e ar t i cul at i on of  our  

own appr oach t o def i ni ng " t est i moni al "  evi dence,  we al so 

concl uded t hat  " at  a mi ni mum,  we adopt  al l  t hr ee of  Cr awf or d' s 

f or mul at i ons. "   I d. ,  ¶39.   

¶45 The par t i es do not  di sput e t hat  t he c i r cui t  cour t  

cor r ect l y descr i bed Cr awf or d and Manuel  as i dent i f y i ng busi ness 

r ecor ds as nont est i moni al ,  and cor r ect l y conc l uded t hat  t he 

speci f i c  bank r ecor ds i n t hi s case ar e nont est i moni al  busi ness 

r ecor ds and not  a t hr eat  t o Doss ' s Conf r ont at i on Cl ause r i ght s.   

The i ssue i n t hi s case i s whet her  t he af f i davi t s  aut hent i cat i ng 

t he bank r ecor ds ar e s i mi l ar l y beni gn nont est i moni al  evi dence.   

 ¶46 We concl ude t hat  af f i davi t s ver i f y i ng nont est i moni al  

bank r ecor ds i n compl i ance wi t h Wi s.  St at .  § 891. 24 ar e al so 

nont est i moni al .   Such af f i davi t s ar e gener al l y of  a di f f er ent  

nat ur e t han i ncul pat or y t est i mony agai nst  an accused cr i mi nal  

def endant .    

                                                 
6 The Wi sconsi n Rul es of  Evi dence do not  i ncl ude a speci f i c 

hear say except i on f or  " busi ness r ecor ds, "  but  r at her  a mor e 
gener al  except i on f or  " r ecor ds of  r egul ar l y conduct ed act i v i t y. "   
See Wi s.  St at .  § 908. 03( 6) .   See al so 7 Dani el  D.  Bl i nka,  
Wi sconsi n Evi dence § 803. 6,  at  621 ( 2d ed.  2001)  ( " I t  i s  
somewhat  mi sl eadi ng t o char act er i ze [ Wi s.  St at . ]  § 908. 03( 6)  as 
a ' busi ness r ecor ds except i on' ;  t he r ul e ext ends wi t hout  
l i mi t at i on t o t he r ecor ds of  any ' r egul ar l y conduct ed act i v i t y. '  
.  .  .  The br oad appr oach exhi bi t ed by t he Wi sconsi n r ul e shoul d 
be cont r ast ed wi t h t he r each of  [ Rul e]  803 [ of  t he Feder al  Rul es 
of  Evi dence] ,  whi ch appl i es t o ' r egul ar l y conduct ed busi ness 
act i v i t y. ' " ) ( f oot not e omi t t ed) .    
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¶47 The cr i t i cal  def i ni ng el ement  of  t he af f i davi t s 

accompanyi ng t he bank r ecor ds i n t hi s case i s t hat  t hey f ul f i l l  

a st at ut or y pr ocedur e f or  ver i f y i ng nont est i moni al  bank r ecor ds 

and do not  suppl y subst ant i ve evi dence of  gui l t .   The af f i davi t s 

i n t hi s case ar e not  t he t ype of  af f i davi t s descr i bed i n 

Cr awf or d,  i . e. ,  t he f unct i onal  equi val ent  of  ex par t e i n- cour t  

t est i mony t hat  decl ar ant s " woul d r easonabl y expect  t o be used 

pr osecut or i al l y . "   Cr awf or d,  541 U. S.  at  51.   I n cer t i f y i ng t he 

aut hent i c i t y of  bank r ecor ds i n t he manner  set  f or t h by Wi s.  

St at .  § 891. 24,  t he af f i davi t s t hemsel ves nei t her  pr ovi de 

i ncul pat or y evi dence i ncr i mi nat i ng Doss nor  t hr eat en her  

Conf r ont at i on Cl ause r i ght s,  i n cont r ast  wi t h t he t ype of  

evi dence descr i bed i n Cr awf or d.   As l ong as Wi s.  St at .  § 891. 24 

i s compl i ed wi t h,  t he af f i davi t s ar e not  t est i moni al  and t hei r  

admi ssi on di d not  v i ol at e Doss' s Conf r ont at i on Cl ause r i ght s. 7  

¶48 Doss mai nt ai ns t hat  t hi s cour t  has never  i nt er pr et ed 

Cr awf or d t o cat egor i ze af f i davi t s cr eat ed f or  cour t  use as 

nont est i moni al .   However ,  t he opposi t e i s t r ue as wel l ;  t hi s 

cour t  has never  i nt er pr et ed Cr awf or d t o cat egor i ze af f i davi t s 

such as t hose i n t hi s case as t est i moni al  hear say ei t her .   None 

of  t he Wi sconsi n cases ci t ed by Doss——St at e v.  Nel i s,  2007 WI  

                                                 
7 We do not  addr ess t he Si xt h Amendment  i mpl i cat i ons of  any 

af f i davi t  not  pr oduced i n compl i ance wi t h Wi s.  St at .  § 891. 24.    

We al so do not  r ul e on t he admi ssi bi l i t y  of  an af f i davi t  on 
evi dent i ar y gr ounds wher e t her e i s a di sput e about  t he 
aut hent i c i t y of  t he r ecor d i t sel f  t hat  i mpl i cat es t he 
f oundat i onal  aspect  of  t he evi dence,  or  t he accur acy or  
r el i abi l i t y  of  t he subst ant i ve i nf or mat i on i n t he r ecor ds.  



No.  2006AP2254- CR   

 

24 
 

58,  300 Wi s.  2d.  415,  733 N. W. 2d 619;  St at e v.  Jensen,  2007 WI  

26,  299 Wi s.  2d 267,  727 N. W. 2d 518;  Manuel ,  281 Wi s.  2d 554;  

St at e v.  St uar t ,  2005 WI  47,  279 Wi s.  2d 659,  695 N. W. 2d 259;  

St at e v.  Hal e,  2005 WI  7,  277 Wi s.  2d 593,  691 N. W. 2d 637——hol d 

t hat  af f i davi t s aut hent i cat i ng bank r ecor ds ar e t est i moni al  

hear say.  

¶49 Doss ci t es cases f r om ot her  j ur i sdi ct i ons i nt er pr et i ng 

Cr awf or d as r ender i ng var i ous t ypes of  evi dence as t est i moni al  

hear say,  i ncl udi ng af f i davi t s or  cer t i f i cat i ons of  busi ness 

r ecor ds under  Feder al  Rul es of  Evi dence 902( 11) ,  of  chai n of  

cust ody of  a bl ood dr aw,  of  st at e pol i ce l ab r epor t s,  of  

br eat hal yzer s,  and of  r evocat i on of  dr i v i ng pr i v i l eges and 

not i ce of  r evocat i on.   See Shi ver  v.  St at e,  900 So. 2d 615 ( Fl a.  

App.  2005) ;  Uni t ed St at es v.  Wi t t i g,  2005 WL 122790 ( D.  Kan.  

2005) ;  Ci t y of  Las Vegas v.  Wal sh,  124 P. 3d 203,  207- 08 ( Nev.  

2005) ;  St at e v.  Kent ,  918 A. 2d 626 ( N. J.  Super .  2007) ;  Peopl e v.  

Pacer ,  847 N. E. 2d 1149 ( N. Y.  2006) .    

¶50 However ,  Wi t t i g i s t he onl y  case ci t ed by Doss 

i nvol v i ng cer t i f i cat es aut hent i cat i ng busi ness r ecor ds,  and i t  

i s  an unpubl i shed f eder al  di st r i ct  cour t  opi ni on.   I n cont r ast ,  

t her e ar e a number  of  f eder al  appel l at e deci s i ons t hat  have 

addr essed t hi s i ssue,  and concl uded t hat  s i mi l ar  af f i davi t s and 

cer t i f i cat i ons ar e nont est i moni al .    

¶51 For  exampl e,  i n  Uni t ed St at es v.  Adef ehi nt i ,  510 F. 3d 

319 ( D. C.  Ci r .  2007) ,  t he D. C.  Ci r cui t  was f aced wi t h par al l el  

f act s t o t hose i n t hi s case,  and det er mi ned t hat  wr i t t en 

cer t i f i cat es aut hent i cat i ng nont est i moni al  bank r ecor ds i n 
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compl i ance wi t h Fed.  R.  Evi d.  Rul e 902( 11)  wer e not  t est i moni al  

f or  pur poses of  a Conf r ont at i on Cl ause anal ysi s.   The wr i t t en 

cer t i f i cat es pr esent ed t o aut hent i cat e bank r ecor ds i n 

Adef ehi nt i  wer e used f or  t he sol e pur pose of  f aci l i t at i ng t he 

admi ssi on of  nont est i moni al  bank r ecor ds,  t he cour t  expl ai ned i n 

r ej ect i ng t he def endant ' s ar gument  t hat  t he cer t i f i cat es wer e 

" sol emn decl ar at i on[ s]  or  af f i r mat i on[ s]  made f or  t he pur pose of  

est abl i shi ng or  pr ovi ng some f act "  and t her ef or e af f i davi t s 

f i t t i ng wi t hi n Cr awf or d' s descr i pt i on of  t est i moni al  hear say.   

I d.  at  327 ( quot i ng Cr awf or d,  541 U. S.  at  51- 52) .    

¶52 I n Uni t ed St at es v.  El l i s ,  460 F. 3d 920,  927 ( 7t h Ci r .  

2006) ,  a case f ol l owed and quot ed by Adef ehi nt i ,  t he Sevent h 

Ci r cui t  r ul ed t hat  a cer t i f i cat i on of  medi cal  r ecor ds pur suant  

t o Feder al  Rul e of  Evi dence 902( 11)  was nont est i moni al  hear say 

under  Cr awf or d due t o Cr awf or d' s i dent i f i cat i on of  busi ness 

r ecor ds as nont est i moni al  evi dence,  even t hough t he r ecor ds had 

been pr epar ed f or  use i n l i t i gat i on.   The cour t  expl ai ned,  

" [ g] i ven t he r ecor ds t hemsel ves do not  f al l  wi t hi n t he 

const i t ut i onal  guar ant ee pr ovi ded by t he Conf r ont at i on Cl ause,  

i t  woul d be odd t o hol d t hat  t he f oundat i onal  evi dence 

aut hent i cat i ng t he r ecor ds do[ es] . "   El l i s ,  460 F. 3d at  927.   

The cour t  concl uded t hat  because t he cer t i f i cat i on r ecor ds di d 

not  cont ai n i nf or mat i on about  t he def endant ,  but  mer el y 

est abl i shed f oundat i on f or  t he or i gi nal  r ecor ds,  t hey wer e 

nont est i moni al .   I d.    

¶53 The Ni nt h Ci r cui t  has s i mi l ar l y concl uded t hat  " a 

r out i ne cer t i f i cat i on by t he cust odi an of  a domest i c publ i c 
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r ecor d"  i s not  t est i moni al  i n nat ur e.   Uni t ed St at es v.  Wei l and,  

420 F. 3d 1062,  1077 ( 9t h Ci r .  2005) .   Wei l and i nvol ved 

cer t i f i cat i on of  f eder al  convi ct i on r ecor ds made by st at e 

of f i c i al s and descr i bed by t he cour t  as " r out i ne cat al ogui ng of  

an unambi guous f act ual  mat t er . "   I d.  ( c i t at i ons omi t t ed) .   The 

cour t  not ed t hat  r equi r i ng t hese of f i c i al s t o make t hemsel ves 

avai l abl e f or  cr oss- exami nat i on woul d be a " l ogi st i cal  chal l enge 

' wi t hout  any appar ent  gai n i n t he t r ut h- seeki ng pr ocess, ' "  and 

decl i ned t o i nt er pr et  Cr awf or d t o t he cont r ar y.   I d.   See al so 

Uni t ed St at es v .  Cer vant es- Fl or es,  421 F. 3d 825,  832- 34 ( 9t h 

Ci r .  2005) ( anot her  Ni nt h Ci r cui t  deci s i on addr essi ng t he same 

i ssue i n a di f f er ent  cont ext ,  i n whi ch t he cour t  hel d t hat  a 

cer t i f i cat e t hat  a r ecor d t he I mmi gr at i on and Nat ur al i zat i on 

Ser vi ce woul d nor mal l y keep i n t he r egul ar  cour se of  t hei r  

busi ness di d not  exi st  i n t hat  case was al so nont est i moni al  

under  Cr awf or d) .  

¶54 Si mi l ar l y,  a Fi f t h Ci r cui t  case i nvol v i ng t he 

aut hent i cat i on of  bank r ecor ds,  Uni t ed St at es v.  Mor gan,  505 

F. 3d 332 ( 5t h Ci r .  2007) ,  c i t es bot h El l i s  and Wei l and i n 

s i mi l ar l y concl udi ng " t hat  Cr awf or d does not  appl y t o t he 

f oundat i onal  evi dence aut hent i cat i ng busi ness r ecor ds i n 

pr el i mi nar y det er mi nat i ons of  t he admi ssi bi l i t y  of  evi dence. "   

Mor gan,  505 F. 3d at  338- 39.    

¶55 We agr ee wi t h t he appr oach t aken by t he f eder al  

appeal s cour t s.   We si mi l ar l y concl ude t hat  as l ong as Wi s.  

St at .  § 891. 24 i s compl i ed wi t h,  a bank r ecor d cust odi an' s 

af f i davi t  pr epar ed f or  l i t i gat i on i s a cer t i f i cat i on of  
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aut hent i c i t y f or  f oundat i onal  pur poses onl y,  f al l s  under  

Cr awf or d' s busi ness r ecor d except i on and i s not  " t est i moni al "  

f or  pur poses of  t he Conf r ont at i on Cl ause.    

¶56 For  al l  t he above r easons,  we hol d,  consi st ent l y wi t h 

t he f eder al  appel l at e cour t s t hat  have addr essed t hi s i ssue,  

t hat  t he r out i ne cer t i f i cat i ons i n t he f or m of  af f i davi t s f r om 

r ecor d cust odi ans aut hent i cat i ng t he nont est i moni al  bank r ecor ds 

i n compl i ance wi t h Wi s.  St at .  § 891. 24 i n t hi s case ar e not  

t est i moni al .   Ther ef or e,  t he admi ssi on of  such af f i davi t s al ong 

wi t h t he under l y i ng bank r ecor ds i n t hi s case di d not  v i ol at e 

Doss' s const i t ut i onal  conf r ont at i on r i ght s.    

C 

¶57 Next ,  we addr ess Doss' s ar gument  t hat  t her e was 

i nsuf f i c i ent  evi dence t o suppor t  her  convi ct i on under  Wi sconsi n 

St at ut e § 943. 20( 1) ( b) .   Doss cor r ect l y r eci t es t he el ement s t he 

St at e was r equi r ed t o est abl i sh t o obt ai n a convi ct i on:   t hat  

( 1)  she had possessi on of  money as a r esul t  of  her  posi t i on as a 

per sonal  r epr esent at i ve of  her  f at her ' s est at e;  ( 2)  she 

i ni t i al l y  r et ai ned possessi on of  t he money cont r ar y t o her  

aut hor i t y and wi t hout  t he owner ' s consent ;  ( 3)  she knew t hat  

r et ent i on of  t he money was cont r ar y t o her  aut hor i t y and wi t hout  

t he owner ' s consent ;  and ( 4)  she i nt ended t o conver t  t he money 

t o her  own.   See Wi s JI ——Cr i mi nal  1444 & Comment  n. 1;  St at e v.  

Bl ai sdel l ,  85 Wi s.  2d 172,  176,  270 N. W. 2d 69 ( 1978) .   

¶58 Wi t hout  cont est i ng t hat  t he St at e est abl i shed t hese 

mai n el ement s,  Doss cl ai ms t hat  t he St at e f ai l ed t o est abl i sh a 

mor e speci f i c  aspect  of  i t s  case:   t hat  t he dat e Doss r et ai ned 
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t he f unds was on or  about  Oct ober  31,  2004.   Doss concedes t hat  

t he evi dence may i ndi cat e t hat  she possessed t he f unds when she 

wi t hdr ew t hem f r om t he Geor gi a account  on Sept ember  15,  2004,  

but  ar gues t hat  t he St at e f ai l ed t o pr oduce evi dence t hat  she 

st i l l  had t he f unds mor e t han a mont h l at er .   

¶59 Doss al so ar gues t hat  t her e was i nsuf f i c i ent  evi dence 

of  her  i nt ent  t o conver t  t he est at e f unds t o her  own.   She not es 

t hat  at  t r i al ,  t he St at e ar gued t hat  t he evi dence est abl i shed 

t hat  i f  t her e was conver si on,  i t  had t aken pl ace ei t her  on 

Febr uar y 20,  2004,  when t he f unds wer e mai l ed t o Doss i n 

Geor gi a,  or  on Mar ch 1,  2004,  when she wi t hdr ew t he bul k of  t he 

f unds f r om t he Geor gi a est at e account .   Ther ef or e,  Doss 

concl udes,  because any conver si on woul d have been compl et ed ni ne 

mont hs bef or e t he al l eged r et ent i on,  t he j ur y coul d not  

r easonabl y f i nd t hat  Doss' s possessi on of  t he f unds on or  about  

Oct ober  31,  2004,  was i n her  r ol e as per sonal  r epr esent at i ve or  

wi t h t he i nt ent  t o conver t .   Fi nal l y,  Doss asser t s t hat  any 

f ai l ur e t o compl y wi t h t he or der  t o r et ur n f unds " l ong- si nce 

st ol en"  does not  equat e t o commi t t i ng t he cr i me of  " r et ent i on of  

f unds l awf ul l y i n one' s possessi on wi t h i nt ent  t o conver t . "    

¶60 The St at e r esponds by appr ovi ngl y c i t i ng t he cour t  of  

appeal s '  concl us i on t hat  " t he j ur y coul d r easonabl y i nf er  t hat  

Doss r et ai ned possessi on of  t he f unds"  when Doss wi t hdr ew est at e 

f unds on Sept ember  15,  2004,  and t hen appear ed vi a t el ephone i n 

Oct ober  of  2004,  at  whi ch t i me t he pr obat e cour t  or der ed her  t o 

pay back $70, 555. 47,  and she f ai l ed t o do so.   The St at e ar gues 

t hat  a j ur y coul d r easonabl y i nf er  t hat  i n Oct ober ,  Doss st i l l  
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had at  l east  $10, 000 of  t he $52, 000 Sept ember  15 wi t hdr awal ,  and 

t hat  t he j ur y was not  r equi r ed t o bel i eve Doss' s Oct ober  7 

st at ement  t o t he pr obat e cour t  t hat  she no l onger  had t he f unds.   

Mor eover ,  t he St at e asser t s t hat  i t  was not  r equi r ed t o pr ove 

t hat  t he of f ense was commi t t ed on a speci f i c  dat e.    

¶61 As t o Doss' s c l ai m t hat  t her e was i nsuf f i c i ent  

evi dence of  her  mot i ve and i nt ent  t o hi de t he f unds,  t he St at e 

poi nt s t o t he not i ce sent  by Ohi o Casual t y t o Doss t wo days 

af t er  t he DOR sui t  was f i l ed i n whi ch Ohi o Casual t y i nf or med 

Doss t hat  t hey had r ecei ved not i ce t hat  she was r esponsi bl e f or  

t he t axes due by t he est at e,  and asked her  t o cor r ect  t he 

def i c i ency.   The St at e ar gues t hat  t he j ur y was ent i t l ed t o 

i nf er  f r om t hat  evi dence t hat  Doss knew t her e wer e ot her  c l ai ms 

on t he f unds she wi t hdr ew,  and t hat  she t her ef or e i nt ended t o 

conceal  t he f unds f r om t he ot her  c l ai mant s.   The St at e ar gues 

t hat  Doss' s i nt ent  t o conver t  t he f unds was demonst r at ed by her  

wr i t i ng a check t o her sel f  f or  " i nher i t ance"  f r om t he est at e 

account  i n an amount  t hat  f ar  exceeded t he amount  t o whi ch she 

was ent i t l ed,  even i f  no t axes had been due,  and her  f ai l ur e t o 

compl y wi t h t he pr obat e cour t ' s  or der  t o r et ur n t he f unds.    

¶62 A cr i mi nal  convi ct i on can be based i n whol e or  i n par t  

on c i r cumst ant i al  evi dence.   St at e v.  Kol l er ,  87 Wi s.  2d 253,  

266,  274 N. W. 2d 651 ( 1979) .   I n par t i cul ar ,  t he i nt ent  t o 

def r aud t hat  must  be est abl i shed f or  a convi c t i on under  Wi s.  

St at .  § 943. 20( 1) ( b)  may be pr oven ci r cumst ant i al l y  and i nf er r ed 

f r om a def endant ' s conduct .   Tr i - Tech Cor p.  of  Am.  v.  Amer i comp 

Ser vs. ,  I nc. ,  2002 WI  88,  ¶28,  254 Wi s.  2d 418,  646 N. W. 2d 822.   
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Thi s case f i t s squar el y wi t hi n such a scenar i o descr i bed by Tr i -

Tech Cor p.  of  Amer i ca,  i n whi ch t hi s cour t  expl ai ned t hat  

" [ i ] ndeed,  t he s t at ut e i t sel f  set s f or t h one accept abl e met hod 

of  pr oof :   a def endant ' s r ef usal  t o pay a c l ai m upon demand t o 

one ent i t l ed t o be pai d out  of  t r ust  f unds i s pr i ma f aci e 

evi dence of  t he def endant ' s i nt ent  t o conver t  t he t r ust  f unds t o 

hi s own use. "   I d.  

¶63 I n t hi s case,  t he evi dence cr eat es abundant  r easonabl e 

i nf er ences suppl ement i ng t he di r ect  evi dence of  t he r equi r ed 

el ement s i n t hi s case.   See St at e v.  Font e,  2005 WI  77,  ¶19,  281 

Wi s.  2d 654,  698 N. W. 2d 594 ( " I n eval uat i ng t he evi dence,  we 

gi ve al l  r easonabl e i nf er ences t o i t  t hat  wi l l  suppor t  t he 

ver di ct . " ) .    

¶64 We ar e i n accor d wi t h t he concl usi on of  t he cour t  of  

appeal s t hat :  

[ t ] her e was evi dence i n t he r ecor d f r om whi ch a j ur y 
coul d r easonabl y  i nf er  al l  t he el ement s of  t he cr i me 
char ged.   Doss wi t hdr ew al l  of  t he money f r om t he M&I  
est at e account  and opened a SunTr ust  account  wi t h t he 
est at e money.   The r ecor d r ef l ect s t hat  Doss wi t hdr ew 
t he f unds f r om t he SunTr ust  account  on Sept ember  15,  
2004.   I n Oct ober ,  2004,  t he Wi sconsi n pr obat e cour t  
hel d a hear i ng at  whi ch Doss appear ed by t el ephone.   
The cour t  or der ed Doss t o pay $70, 555. 47 ( t he est at e 
f unds)  t o t he c l er k of  cour t s.   Doss di d not  compl y 
wi t h t he or der .   Thus,  t he j ur y coul d r easonabl y i nf er  
t hat  Doss r et ai ned possessi on of  t he f unds.   
Accor di ngl y,  we concl ude t he evi dence was suf f i c i ent  
t o suppor t  t he ver di ct .  

Doss,  305 Wi s.  2d 414,  ¶27.   We al so not e t hat  t he money 

obt ai ned by Doss f r om t he est at e account  was never  r et ur ned t o 

t he est at e account .   We concl ude t hat  Doss has f ai l ed t o 
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est abl i sh t hat  t he evi dence,  v i ewed most  f avor abl y t o t he St at e,  

was so i nsuf f i c i ent  as a mat t er  of  l aw t hat  no r easonabl e t r i er  

of  f act  coul d have f ound gui l t  beyond a r easonabl e doubt .   See 

Tr i - Tech Cor p.  of  Am. ,  254 Wi s.  2d 418,  ¶28;  Poel l i nger ,  153 

Wi s.  2d at  501.    

I V 

¶65 We next  addr ess t he r emai ni ng i ssues r ai sed by Doss.   

For  t he r easons gi ven bel ow,  we concl ude t hat  t he c i r cui t  cour t  

di d not  commi t  r ever si bl e er r or  i n denyi ng Doss' s mi st r i al  

r equest  r el at ed t o evi dence of  ser vi ce of  t he DOR compl ai nt ;  

t hat  t he evi dence of  t he DOR l awsui t  was not  i r r el evant  and 

unf ai r l y pr ej udi c i al ;  and t hat  t he pr osecut or  di d not  i mpr oper l y  

r el y upon Doss' s f ai l ur e t o t est i f y i n v i ol at i on of  Wi s.  St at .  

§ 905. 13( 1)  and her  const i t ut i onal  r i ght s t o s i l ence and t o a 

f ai r  t r i al .   I n addi t i on,  we ar e not  per suaded by Doss' s 

ar gument s t hat  we shoul d r ever se t hi s case i n t he i nt er est  of  

j ust i ce,  t hat  t he cont r over sy was not  f ul l y  t r i ed,  and t hat  t he 

post - convi ct i on cour t  er r ed i n denyi ng Doss a hear i ng on her  

i nef f ect i veness of  counsel  mot i on.   

A 

¶66 Doss cont ends t hat  t he c i r cui t  cour t  i mpr oper l y 

admi t t ed DOR At t or ney John Evans '  t est i mony t hat  he cont r act ed 

wi t h a pr ocess ser vi ng agency t o ser ve t he DOR' s compl ai nt  on 

Doss,  and t hat  he sent  t he compl ai nt  out  f or  ser vi ce on August  

24,  2004.   Doss ar gues t hat  t hi s evi dence shoul d have been 

excl uded because i t  pr oved onl y t hat  t he paper s wer e sent  out ,  

not  t hat  she act ual l y r ecei ved ser vi ce of  pr ocess.   She 
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mai nt ai ns t hat  pr oof  of  ser vi ce was necessar y t o est abl i sh t hat  

she knew of  t he l awsui t  and t her ef or e had a mot i ve t o abscond 

wi t h t he est at e f unds.   Absent  t hi s pr oof ,  she ar gues,  evi dence 

of  t he l awsui t  i s  not  onl y i r r el evant ,  but  al so pr ej udi c i al .   

¶67 However ,  Doss woul d not  have us al l ow admi ssi on of  

such act ual  ser vi ce evi dence ei t her .   She ar gues t hat  not  onl y 

was Evans'  t est i mony r egar di ng ser vi ce of  t he DOR l awsui t  

i r r el evant  and pr ej udi c i al ,  but  i t  al so v i ol at ed t he t r i al  

j udge' s or der  pr ohi bi t i ng t he St at e f r om i nt r oduci ng an 

af f i davi t  f r om t he pr ocess ser ver  at t est i ng t o t he f act  t hat  

Doss had been ser ved.   On t he f i r st  day of  t he t r i al ,  t he 

c i r cui t  cour t  r ul ed t hat  t he St at e coul d not  i nt r oduce t hi s 

af f i davi t ,  concl udi ng t hat  i t  was t est i moni al  under  Manuel .   

Al t hough t he St at e di d not  i nt r oduce t he act ual  af f i davi t ,  Doss 

ar gues t hat  t he St at e' s el i c i t at i on of  t est i mony f r om Evans 

about  hi s cont r act  wi t h t he pr ocess ser vi ng agency essent i al l y  

ser ved t he same pur pose as t he af f i davi t ,  and t her ef or e v i ol at ed 

t he ci r cui t  cour t ' s  or der .  

¶68 The St at e poi nt s out  t hat  not  onl y di d t he St at e never  

i nt r oduce t he af f i davi t ,  but  t he c i r cui t  cour t  sust ai ned Doss' s 

obj ect i on and or der ed t he answer  st r i cken when t he pr osecut or  

asked Evans whet her  he r ecei ved conf i r mat i on of  ser vi ce.   

Because t he St at e di d not  at t empt  t o i nt r oduce t he af f i davi t  of  

ser vi ce and because t he cour t  sust ai ned Doss' s obj ect i on t o 

Evans'  t est i mony t hat  he had been not i f i ed t hat  Doss had been 

ser ved,  t he St at e cont ends t hat  t he cour t  act ed wi t hi n i t s 
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di scr et i onar y aut hor i t y by denyi ng Doss' s r equest  f or  a 

mi st r i al .   

¶69 Whet her  t o gr ant  a mi st r i al  i s  a deci s i on t hat  l i es 

wi t hi n t he sound di scr et i on of  t he c i r cui t  cour t .   St at e v.  

Ross,  2003 WI  App 27,  ¶47,  260 Wi s.  2d 291,  659 N. W. 2d 122 

( c i t i ng Haski ns v.  St at e,  97 Wi s.  2d 408,  419,  294 N. W. 2d 25 

( 1980) ) .   The ci r cui t  cour t  " must  det er mi ne,  i n l i ght  of  t he 

whol e pr oceedi ng,  whet her  t he c l ai med er r or  was suf f i c i ent l y 

pr ej udi c i al  t o war r ant  a new t r i al .   The deni al  of  a mot i on f or  

mi st r i al  wi l l  be r ever sed onl y on a c l ear  showi ng of  an 

er r oneous use of  di scr et i on"  by t he c i r cui t  cour t .   Ross,  260 

Wi s.  2d 291,  ¶47 ( c i t at i ons omi t t ed) .   

¶70 I n t hi s case,  t he r ecor d does not  suppor t  a c l ear  

showi ng of  an er r oneous exer ci se of  di scr et i on by t he c i r cui t  

cour t .   Whi l e Doss asser t s t hat  t he c i r cui t  cour t ' s  or der  

" excl ud[ ed]  evi dence t hat  t he DOR l awsui t  ever  was ser ved on 

Doss,  or  at  l east  t hat  t he l awsui t  was ser ved on her  at  any t i me 

r el evant  t o t hi s pr osecut i on, "  t hi s i s not  an accur at e 

descr i pt i on of  t he or der .   Rat her ,  t he c i r cui t  cour t  expr essl y 

descr i bed i t s or der  as per t ai ni ng t o t he af f i davi t  of  ser vi ce:   

I t  woul d seem t o me t hat  t hat  t he Af f i davi t  of  Ser vi ce 
i s t est i moni al  under  Manuel  f or  t wo r easons:   One,  
i t ' s  an af f i davi t ;  and,  number  2,  i t ' s  cer t ai nl y 
concei vabl e t hat  at  t he t i me t hat  i t  was execut ed a 
r easonabl y obj ect i ve per son or  wi t ness mi ght  bel i eve 
t hat  t he st at ement  woul d be used at  a t r i al ,  not  
necessar i l y  t hi s  t r i al ,  but  cer t ai nl y at  a t r i al .   
That ' s t he r eason t hat  t he Af f i davi t  i s  execut ed.   

 .  .  .  .  
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I  t hi nk f or  now i t ' s  got  t o st ay out .   I  t hi nk i t ' s  
got  t o st ay out .   I  t hi nk i f  she t est i f i es,  I  t hi nk 
t hen you can pr oper l y conf r ont  her  wi t h t hi s.   I  t hi nk 
you' ve got  a good- f ai t h basi s upon whi ch t o do i t .    

( Emphasi s added. )   Thi s l anguage f r om t he cour t  c l ear l y 

demonst r at es t hat  Doss i s i ncor r ect  i n asser t i ng t hat  t he 

c i r cui t  cour t  or der ed t hat  al l  evi dence r egar di ng t he DOR' s 

ser vi ce of  pr ocess upon Doss be excl uded.   The cour t  mer el y 

or der ed t hat  t he af f i davi t  of  ser vi ce not  be i nt r oduced,  and i t  

was not .    

¶71 Li kewi se,  Doss' s pr ot est at i ons t hat  t he c i r cui t  cour t  

deni ed her  r equest  f or  a mi st r i al  based on an er r or  of  l aw ar e 

s i mi l ar l y mi spl aced.   Doss suggest s t hat  t he cour t  deni ed her  

mot i on because i t  " r econsi der [ ed] .  .  .  i t s  pr et r i al  or der , "  

poi nt i ng t o t he cour t ' s  expl anat i on t hat  i t  sust ai ned Doss' s 

obj ect i on t o t he pr osecut i on' s  quest i on about  whet her  Evans 

r ecei ved conf i r mat i on of  ser vi ce,  because i n t he cour t ' s  v i ew,  

t he quest i on " f el l  wi t hi n t he spi r i t  of  t he r ul i ng. "   I t  does 

not  f ol l ow,  as Doss seems t o suggest ,  t hat  because t he j udge 

sust ai ned her  obj ect i on t o t hi s quest i on,  t he whol e l i ne of  

quest i oni ng vi ol at ed t he cour t ' s  or der .   Consequent l y,  we 

concl ude t hat  t he c i r cui t  cour t  act ed wi t hi n i t s di scr et i on when 

i t  deni ed Doss' s r equest  f or  a mi st r i al  based on t he 

pr osecut or ' s use of  evi dence r egar di ng t he ser vi ce of  pr ocess of  

t he DOR compl ai nt  upon Doss.    

B 

¶72 Doss ar gues t hat  i t  was al so i mpr oper  f or  t he c i r cui t  

cour t  t o admi t  Exhi bi t s 13 and 14——t he compl ai nt  and t he 
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appl i cat i on f or  assessment  and payment  of  i ncome t ax and f or  

const r uct i ve t r ust ——because absent  pr oof  t hat  t hese document s 

wer e ever  ser ved on Doss,  i t  woul d be i nappr opr i at e t o concl ude 

t hat  Doss knew of  t hei r  exi st ence.   Doss mai nt ai ns t hat  t he l ack  

of  evi dence t hat  she was act ual l y ser ved r ender ed evi dence of  

t he DOR l awsui t  bot h i r r el evant  and unf ai r l y pr ej udi c i al  because 

i t  per mi t t ed specul at i on t hat  she must  have known of  t he l awsui t  

and t her ef or e wi t hdr ew t he f unds wi t h t he i nt ent i on of  

conver t i ng t hem.   The wi t hdr awal  i t sel f ,  Doss i nsi st s,  di d not  

pr ove ei t her  t hat  she knew of  t he DOR l awsui t  or  t hat  she had a 

bad mot i ve;  t he pur pose and ef f ect  of  i nt r oduci ng evi dence of  

t hi s sui t ,  however ,  unf ai r l y cr eat ed t hat  i mpr essi on.  

¶73 The ci r cui t  cour t  per mi t t ed t he St at e t o i nt r oduce 

t hese exhi bi t s,  obser vi ng t hat  t he St at e di d not  need t o pr ove 

t hat  Doss act ual l y r ecei ved t he paper s,  but  onl y t hat  i t  sent  

t hem out  f or  ser vi ce and t hat  Doss l at er  t ook some act i on t hat  

was consi st ent  wi t h havi ng r ecei ved t hem.   

I  don' t  t hi nk i t ' s  r equi r ed t her e be absol ut e pr oof  of  
r ecei pt  on t he par t  of  t he def endant .   Thi s i s ver y 
much l i ke someone who says t hey mai l ed a l et t er ,  and 
t hen t her e i s some act i on t hat  f ol l ows at  some poi nt  
af t er  t hat .   I t ' s  a nat ur al  i nf er ence t o be dr awn t hat  
t he l et t er  was r ecei ved,  and so I  don' t  f i nd t he 
obj ect i ons t o 13 and 14 val i d,  and t hey ar e r ecei ved.   

Doss di sagr ees t hat  t he cour t ' s  anal ogy of  mai l i ng a l et t er  

appl i es t o t he pr esent  s i t uat i on,  ar gui ng t hat  t he pr esumpt i on 

t hat  a mai l ed l et t er  was r ecei ved shoul d not  appl y t o t he 

del i ver y of  document s t hr ough pr i vat e cour i er s or  agenci es.   She 

f ur t her  asser t s t hat  ser vi ce of  t he DOR' s compl ai nt  cannot  be 
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i nf er r ed f r om her  appear ance at  t he Oct ober  7,  2004,  hear i ng 

because t hat  hear i ng was cal l ed i n connect i on wi t h t he pr obat e 

mat t er ,  not  wi t h t he DOR l awsui t .   Mor eover ,  t he f act  t hat  Ohi o 

Casual t y f i l ed t he mot i on r equest i ng t he hear i ng t wel ve days 

af t er  Doss wi t hdr ew t he f unds,  she ar gues,  pr oves t hat  i t  was 

l ogi cal l y i mpossi bl e t hat  her  knowl edge of  t hi s hear i ng pr ovi ded 

a mot i ve f or  her  t o c l ose t he SunTr ust  account .    

¶74 The St at e r esponds t hat  evi dence of  t he DOR l awsui t  

was r el evant  because Doss' s r ef usal  t o obey Judge Mar t i n Joseph 

Donal d' s or der  t o r et ur n t he est at e f unds was evi dence t hat  she 

knowi ngl y r et ai ned f unds t o whi ch she was not  ent i t l ed.   I t  

cont ends t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

di scr et i on i n det er mi ni ng t hat  Exhi bi t s 13 and 14,  i n 

conj unct i on wi t h Doss' s appear ance at  t he Oct ober  7 hear i ng,  

const i t ut ed admi ssi bl e c i r cumst ant i al  evi dence f r om whi ch t he 

j ur y coul d i nf er  t hat  Doss knew about  t he l awsui t .   The St at e 

r ebut s Doss' s ar gument  t hat  her  knowl edge of  t he Oct ober  7 

hear i ng does not  bear  on her  knowl edge of  t he DOR l awsui t ,  

poi nt i ng out  t hat  t he t wo cases wer e consol i dat ed on Oct ober  4,  

2004.    

¶75 We agr ee wi t h t he St at e.   I n Wi sconsi n,  " [ a] l l  r el evant  

evi dence i s admi ssi bl e,  except  as ot her wi se pr ovi ded by t he 

const i t ut i ons of  t he Uni t ed St at es and t he st at e of  Wi sconsi n,  

by st at ut e,  by t hese r ul es or  by ot her  r ul es adopt ed by t he 

supr eme cour t . "   Wi s.  St at .  § 904. 02.   However ,  whet her  such 

evi dence shoul d be admi t t ed l i es wi t hi n t he di scr et i on of  t he 
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c i r cui t  cour t .   St at e v.  Pepi n,  110 Wi s.  2d 431,  435,  328 N. W. 2d 

898 ( Ct .  App.  1982) .    

¶76 I n t hi s case,  evi dence of  t he DOR l awsui t  i s  r el evant  

because t he r eason t he cour t  gave Doss f or  i t s or der  t hat  Doss 

r et ur n t o t he cour t  t he money she t ook was " so t hat  we can 

addr ess al l  t he ot her  i ssues as t o whet her  or  not  t he t ax c l ai m 

i s one t hat  i s v i abl e or  t hat  needs t o be r ecogni zed. "   

Fur t her mor e,  t he i mpet us f or  Ohi o Casual t y ' s mot i on t o sur r ender  

est at e f unds t o t he cour t  whi ch was t he subj ect  of  t he Oct ober  

7,  2004,  hear i ng was Doss' s r ef usal  t o pay t he t axes owed by her  

f at her ' s est at e t o t he DOR.   The DOR compl ai nt  named Ohi o 

Casual t y as codef endant  i n i t s  sui t  agai nst  Doss,  and t he 

pr obat e case and t he DOR l awsui t  had been consol i dat ed and 

t r ansf er r ed t o Judge Donal d on Oct ober  4,  2004.   Accor di ngl y,  

Doss' s appear ance at  t he Oct ober  7,  2004,  hear i ng was di r ect l y 

r el at ed t o t he DOR l awsui t  and i s t her ef or e r el evant  t o t he 

quest i on of  whet her  Doss knowi ngl y r et ai ned f unds t o whi ch she 

was not  ent i t l ed.   

¶77 Doss' s ar gument  t hat  t he cour t  i nappr opr i at el y 

anal ogi zed sendi ng document s t o a pr i vat e pr ocess ser ver  wi t h 

mai l i ng a l et t er  i s  not  per suasi ve.   Thi s cour t  need not  addr ess 

her  ar gument ——t hat  Rosent hal  v.  Wal ker ,  111 U. S.  185,  193 

( 1884) ,  Fl or es v.  St at e,  183 Wi s.  2d 587,  612,  516 N. W. 2d 362 

( 1994) ,  and Dani el son v.  Br ody Seat i ng Co. ,  71 Wi s.  2d 424,  428,  

238 N. W. 2d 531 ( 1976) ,  col l ect i vel y st and f or  t he i dea t hat  t he 

pr esumpt i on t hat  a mai l ed l et t er  was r ecei ved onl y when i t  i s  

mai l ed t hr ough a gover nment  ent i t y——because t hi s ar gument  
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i gnor es t he t hr ust  of  t he c i r cui t  cour t ' s  r ul i ng.   What  t he 

c i r cui t  j udge sai d was " t hi s i s ver y much l i ke someone who says 

t hey mai l ed a l et t er ,  and t hen t her e i s some act i on t hat  f ol l ows 

at  some poi nt  af t er  t hat .   I t ' s  a nat ur al  i nf er ence t o be dr awn 

t hat  t he l et t er  was r ecei ved. "   ( Emphasi s added. )   The cour t  

addr essed Evans'  t est i mony t hat  he sent  t he l et t er s out  f or  

ser vi ce i n conj unct i on wi t h t he f act  t hat  Doss l at er  appear ed at  

a hear i ng r el at ed t o t he est at e' s nonpayment  of  t axes as 

col l ect i vel y cr eat i ng an i nf er ence t hat  Doss knew about  t he 

l awsui t .  

¶78 Doss' s cont ent i on t hat  evi dence of  t he DOR l awsui t  was 

unf ai r l y pr ej udi c i al  i s  s i mi l ar l y unf ounded.   Al t hough Wi s.  

St at .  § 904. 03 pr ovi des t hat  r el evant  evi dence may be excl uded 

i f  i t s  pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he danger  

of  unf ai r  pr ej udi ce,  t he onl y suppor t  Doss pr ovi des f or  her  

ar gument  t hat  evi dence of  t he DOR l awsui t  was unf ai r l y  

pr ej udi c i al  i s  t hat  i t  per mi t t ed t he i nf er ence t hat  Doss' s  

mot i ve was t o conver t  t he f unds when she wi t hdr ew t hem f r om 

SunTr ust .   Thi s,  however ,  does not  r i se t o t he l evel  of  unf ai r  

pr ej udi ce under  Wi s.  St at .  § 904. 03.   As t he cour t  of  appeal s 

has not ed:  

" ' Unf ai r  pr ej udi ce'  does not  mean damage t o a par t y ' s 
cause si nce such damage wi l l  al ways r esul t  f r om t he 
i nt r oduct i on of  evi dence cont r ar y t o t he par t y ' s 
cont ent i ons. "   Rat her ,  unf ai r  pr ej udi ce r esul t s wher e 
t he pr of f er ed evi dence,  i f  i nt r oduced,  woul d have a 
t endency t o i nf l uence t he out come by i mpr oper  means or  
i f  i t  appeal s t o t he j ur y ' s sympat hi es,  ar ouses i t s 
sense of  hor r or ,  pr ovokes i t s i nst i nct  t o puni sh or  
ot her wi se causes a j ur y t o base i t s deci s i on on 
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somet hi ng ot her  t han t he est abl i shed pr oposi t i ons i n 
t he case.    

St at e v.  Mor di ca, 168 Wi s.  2d 593,  605,  484 N. W. 2d 352 ( Ct .  App.  

1992)  ( c i t at i ons omi t t ed) .    

¶79 Thus,  t he f act  t hat  evi dence of  t he DOR l awsui t  may 

have l ed t he j ur y t o i nf er  t hat  Doss knew she had r et ai ned f unds 

t o whi ch she was not  ent i t l ed does not  r ender  t he evi dence 

unf ai r l y pr ej udi c i al .   Doss has not  shown how evi dence t hat  

t her e was a DOR t ax c l ai m out st andi ng agai nst  t he est at e woul d 

i nf l ame a j ur y ' s sense of  sympat hy or  hor r or ,  pr ovoke i t s 

i nst i nct  t o puni sh,  " or  ot her wi se cause[ ]  a j ur y t o base i t s 

deci s i on on somet hi ng ot her  t han t he est abl i shed pr oposi t i ons i n 

t he case. "   Mor di ca,  168 Wi s.  2d at  605.   Consequent l y,  we 

concl ude t hat  t he Doss has f ai l ed t o make a c l ear  showi ng of  an 

er r oneous exer ci se of  di scr et i on by t he c i r cui t  cour t  i n i t s 

deci s i on t o per mi t  evi dence of  t he DOR' s l awsui t .    

C 

¶80 We next  addr ess whet her  t he pr osecut or  i mpr oper l y 

r ef er enced a f ai l ur e by Doss t o t est i f y,  t her eby vi ol at i ng Wi s.  

St at .  § 905. 13( 1)  and Doss' s const i t ut i onal  r i ght s t o s i l ence 

and a f ai r  t r i al  as Doss cont ends.   Doss ar gues t hat  t he 

pr osecut or ' s comment s r ef er r i ng t o t he l ack of  expl anat i on or  

account i ng f or  t he mi ssi ng f unds dur i ng t he St at e' s c l osi ng 

ar gument  was of  such char act er  t hat  t he j ur y woul d necessar i l y  

t ake i t  t o be a comment  on t he f act  t hat  Doss her sel f  had f ai l ed 

t o t est i f y and expl ai n her sel f .   Speci f i cal l y,  t he pr osecut or  

ar gued dur i ng c l osi ng,  i n r el evant  par t ,  as f ol l ows:  
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I  al so f ocus on t he f act  t hat  t her e has been no 
account i ng t hat  has been uncover ed i n our  
i nvest i gat i on,  no expl anat i on as t o wher e t he money 
had gone.  .  .  .   

.  .  .  Ther e i s no evi dence on t hi s r ecor d t hat  t hi s 
money,  t he way i n whi ch t hi s money was spent ,  and our  
i nvest i gat i on r eveal s onl y t he ext r aor di nar y end poi nt  
when Ms.  Doss wal ked i nt o a bank and wal ked out  wi t h 
$52, 788. 34 i n cash.  

Who among us has ever  done t hat ?  What  i s t he 
expl anat i on f or  t hat ?  That  speaks vol umes t o me.  

.  .  .  .  

.  .  .  I  mysel f  have never  hear d an expl anat i on f or  why 
we moved f r om t he f i r st  est at e account  t o one per sonal  
account ,  t o a t hi r d account  and second per sonal  
account  i n t he space of  j ust  days.   To me t hat  says 
t hat  t her e' s some i nt ent  t o conceal  her e.  

.  .  .  .  

And a per son who t r ul y di dn' t  have t he money,  but  was 
i nt er est ed i n maki ng sur e t hat  t hey abi ded by t he 
r equi r ement s of  t he l aw woul d have .  .  .  pr ovi ded some 
sor t  of  f or mal  account i ng t o t he cour t ,  whi ch was 
never  pr ovi ded,  not ,  and f r om any wi t ness t hat  we have 
hear d f r om t he wi t ness st and.  .  .  .    

¶81 The St at e r esponds t hat  Doss' s  c l ai m f ai l s  f or  t wo 

r easons.   Fi r st ,  i t  ar gues t hat  t o pr eser ve an obj ect i on,  Doss 

was obl i gat ed t o " make a cont empor aneous obj ect i on and move f or  

a mi st r i al , "  St at e v.  Guzman,  2001 WI  App 54,  ¶25,  241 Wi s.  2d 

310,  624 N. W. 2d 717,  but  Doss f ai l ed t o obj ect .   Second,  t he 

St at e cont ends t hat  t he comment s di d not  meet  t he cr i t er i a set  

f or t h by t he Uni t ed St at es Supr eme Cour t  i n Uni t ed St at es v.  

Robi nson,  485 U. S.  25,  34 ( 1988) ,  and r ecogni zed by t he 

Wi sconsi n cour t s as wel l :    
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[ F] or  a pr osecut or ' s comment  t o const i t ut e an i mpr oper  
r ef er ence t o a def endant ' s f ai l ur e t o t est i f y,  t hr ee 
f act or s must  be pr esent :   ( 1)  t he comment  must  
const i t ut e a r ef er ence t o t he def endant ' s f ai l ur e t o 
t est i f y;  ( 2)  t he comment  must  pr opose t hat  t he f ai l ur e 
t o t est i f y demonst r at es gui l t ;  and ( 3)  t he comment  
must  not  be a f ai r  r esponse t o a def ense ar gument .  

 

St at e v.  Jai mes,  2006 WI  App 93,  ¶21,  292 Wi s.  2d 656,  715 

N. W. 2d 669 ( c i t i ng Robi nson,  485 U. S.  at  34) .    

¶82 The St at e asser t s t hat  t he pr osecut or ' s comment s 

f ai l ed t o meet  t hese r equi r ement s.   The St at e f i r st  expl ai ns 

t hat  t he pr osecut or ' s comment  t hat  " t her e has no expl anat i on as 

t o wher e t he money has gone, "  was not  a r ef er ence t o Doss' s 

deci s i on not  t o t est i f y,  but  r at her  t o t he r esul t s of  t he 

St at e' s i nvest i gat i on.   The St at e f ur t her  asser t s t hat  t he 

st at ement  by Doss' s at t or ney i n her  c l osi ng ar gument  t hat  Doss' s 

behavi or  i n deposi t i ng t he est at e f unds showed not hi ng but  good 

mot i ves opened t he door  f or  t he pr osecut or  t o comment  on t he 

l ack of  expl anat i on f or  Doss' s movement  of  t he f unds.   The St at e 

ar gues t hat  t he pr osecut or ' s st at ement  t hat  he di d not  " bel i eve 

t hat  somebody who wal ks i nt o a bank and t akes out  $52, 000 

doesn' t  have t hat  money some 16 busi ness days l at er "  does not  

v i ol at e t he Robi nson st andar ds because t he comment  was a 

r ef er ence t o t he l ack of  evi dence i n gener al ,  not  a r ef er ence t o 

Doss' s f ai l ur e t o t est i f y.   The St at e addi t i onal l y poi nt s out  

t hat  def ense counsel  di d not  obj ect  t o t hi s st at ement .    

¶83 I n t hi s case,  t her e was no obj ect i on made by Doss' s 

counsel .   Ther ef or e,  we agr ee wi t h t he St at e t hat  Doss wai ved 

t hi s i ssue.   Not  onl y di d her  at t or ney f ai l  t o obj ect  t o t he 

pr osecut or ' s c l osi ng st at ement ,  but  i n addi t i on,  no caut i onar y 

or  cur at i ve i nst r uct i on was sought .   Thi s pr event ed t he ci r cui t  

cour t  f r om havi ng t he oppor t uni t y t o cor r ect  any al l eged er r or .   

See Guzman,  241 Wi s.  2d 310,  ¶25.   As such,  Doss i n essence 
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conceded at  t r i al  t hat  t he comment ar y di d not  cr oss t he l i ne t o 

such a degr ee t hat  her  const i t ut i onal  r i ght s wer e subst ant i al l y  

i nf r i nged,  r equi r i ng a cur at i ve i nst r uct i on,  l et  al one r ever sal .  

D 

¶84 We f ur t her  r ej ect  Doss' s mor e gener al  ar gument  t hat  

t hi s cour t  shoul d r ever se her  convi ct i on i n t he i nt er est  of  

j ust i ce,  and her  r el at ed i nef f ect i ve assi st ance of  counsel  

c l ai m.   Doss cl ai ms t hat  r ever sal  i s  j ust i f i ed under  Wi s.  St at .  

§ 751. 06 because t he j ur y was conf r ont ed wi t h " evi dence not  

pr oper l y admi t t ed whi ch so cl ouded a cr uci al  i ssue t hat  i t  may 

be f ai r l y sai d t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed, "  

c i t i ng St at e v.  Hi cks,  202 Wi s.  2d 150,  160,  549 N. W. 2d 435 

( 1996) .   

¶85 Wi sconsi n St at .  § 751. 06 pr ovi des:  

I n an appeal  i n t he supr eme cour t ,  i f  i t  appear s f r om 
t he r ecor d t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he cour t  may r ever se t he 
j udgment  or  or der  appeal ed f r om,  r egar dl ess of  whet her  
t he pr oper  mot i on or  obj ect i on appear s i n t he r ecor d,  
and may di r ect  t he ent r y of  t he pr oper  j udgment  or  
r emi t  t he case t o t he t r i al  cour t  f or  t he ent r y  of  t he 
pr oper  j udgment  or  f or  a new t r i al ,  and di r ect  t he 
maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h st at ut es or  r ul es,  as ar e necessar y 
t o accompl i sh t he ends of  j ust i ce.  

¶86 Whi l e t hi s cour t  possesses t he di scr et i onar y aut hor i t y 

under  Wi s.  St at .  § 751. 06 t o r ever se a convi ct i on i n t he 

i nt er est  of  j ust i ce i f  t he r eal  cont r over sy was not  f ul l y  t r i ed,  

we do so " onl y i n except i onal  cases. "   Hi cks,  202 Wi s.  2d at  

161.   Such except i onal  cases ar e gener al l y l i mi t ed t o cases i n 
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whi ch t he j ur y was er r oneousl y deni ed t he oppor t uni t y t o hear  

i mpor t ant  t est i mony bear i ng on an i mpor t ant  i ssue of  t he case,  

when t he j ur y had bef or e i t  evi dence not  pr oper l y admi t t ed t hat  

" so c l ouded a cr uci al  i ssue t hat  i t  may be f ai r l y sai d t hat  t he 

r eal  cont r over sy was not  f ul l y  t r i ed, "  i d.  at  160,  or  when an 

er r oneous i nst r uct i on pr event ed t he r eal  cont r over sy i n a case 

f r om bei ng t r i ed.   St at e v.  Banni st er ,  2007 WI  86,  ¶41,  302 Wi s.  

2d 158,  734 N. W. 2d 892.   Thi s i s not  such a case.    

¶87 Doss does not  cont end t hat  t he j ur y was deni ed t he 

oppor t uni t y t o hear  i mpor t ant  t est i mony,  and we have al r eady 

r ej ect ed Doss' s  c l ai ms of  er r oneousl y admi t t ed evi dence and 

i mpr oper  c l osi ng ar gument .   Combi ni ng t hese ar gument s does not  

t r ansf or m t hem i nt o mer i t or i ous ar gument s.   Ment ek v.  St at e,  71 

Wi s.  2d 799,  809,  238 N. W. 2d 752 ( 1976) .    

¶88 Doss of f er s an al t er nat i ve basi s f or  concl udi ng t hat  

t he r eal  cont r over sy was not  f ul l y  t r i ed;  she ar gues t hat  t he 

cour t  i mpr oper l y f ai l ed t o i nst r uct  t he j ur y t o det er mi ne who 

t he owner  of  t he f unds was at  t he t i me of  t he al l eged t hef t ,  

suggest i ng t hat  Doss her sel f  was t he owner  of  t he f unds she 

st ol e.   She makes t he ar gument  t hat  " f undament al  pr i nci pl es of  

pr obat e l aw"  est abl i sh t hat  she was t he owner  of  t he f unds,  

r at her  t han t he est at e,  c i t i ng Wi s.  St at .  § 857. 018 and a ser i es 

                                                 
8 Wi sconsi n St at .  § 857. 01 pr ovi des:  

Upon hi s or  her  l et t er s bei ng i ssued by t he cour t ,  t he 
per sonal  r epr esent at i ve succeeds t o t he i nt er est  of  
t he decedent  i n al l  pr oper t y of  t he decedent .  .  .  .   
Wi t h r egar d t o pr oper t y subj ect  t o t he el ect i on of  t he 
sur vi v i ng spouse under  s.  861. 02,  t he per sonal  
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of  cases i ncl udi ng Pet er s v.  Kel l ,  12 Wi s.  2d 32,  41,  106 N. W. 2d 

407 ( 1960) ;  Kr ause v.  Kr ause,  240 Wi s.  72,  75- 76,  2 N. W. 2d 733 

( 1942) ;  Schoenwet t er  v.  Schoenwet t er ,  164 Wi s.  131,  134,  159 

N. W. 2d 737 ( 1916) .   

¶89 Wi sconsi n' s t hef t  st at ut e,  Wi s.  St at .  § 943. 20( 1) ( b) ,  

does not  r equi r e t hat  t he owner  be named i n t he j ur y 

i nst r uct i on.   As l ong as t he j ur y concl udes t hat  t he money Doss 

moved and r ef used t o t ur n over  upon bei ng or der ed t o do so di d 

not  bel ong t o her ,  i t s  concl usi on encompasses t he necessar y 

f i ndi ng t hat  Doss was not  t he owner  of  t he money;  t he j ur y i s 

not  r equi r ed t o addi t i onal l y i dent i f y beyond t hat  who t he owner  

i s.   When t hi s i ssue ar ose at  t he c i r cui t  cour t  l evel ,  t he cour t  

concl uded t hat  Doss " seeks t o expl oi t  t he nuances of  owner shi p 

i n a pr obat e est at e i n or der  t o nul l i f y  t he consequences of  her  

t hef t  of  pr oper t y t hat  was not  her s. "   We agr ee wi t h t he St at e 

t hat  even i f  Doss hel d t i t l e t o t he est at e asset s as a per sonal  

r epr esent at i ve,  not hi ng j ust i f i ed her  r ef usal  t o r et ur n t hose 

f unds t o t he c l er k when or der ed t o do so by t he pr obat e cour t .   

We t her ef or e concl ude t hat  t he j ur y was pr oper l y i nst r uct ed on 

t hi s poi nt .    

¶90 As t o Doss' s c l ai m t hat  she r ecei ved i nef f ect i ve 

assi st ance of  counsel  because her  at t or ney f ai l ed t o obj ect  t o 

t he pr osecut or ' s  al l eged pr ohi bi t ed comment s on her  f ai l ur e t o 

                                                                                                                                                             
r epr esent at i ve may manage and cont r ol  t he pr oper t y 
whi l e t he pr oper t y i s subj ect  t o admi ni st r at i on.   The 
per sonal  r epr esent at i ve shal l  det er mi ne when,  dur i ng 
admi ni st r at i on,  pr oper t y shal l  be di st r i but ed t o 
sat i sf y an el ect i on under  s.  861. 02.  
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t est i f y,  and f ai l ed t o obj ect  t o t he ot her  c l ai med er r or s she 

descr i bes i n her  ot her  c l ai ms r egar di ng t he bank r ecor ds and DOR 

l awsui t  evi dence,  each of  t hese i nef f ect i ve assi st ance ar gument s 

s i mi l ar l y i ncor por at es pr evi ous ar gument s we have al r eady 

r ej ect ed.   To make a successf ul  i nef f ect i ve assi st ance of  

counsel  c l ai m,  t he def endant  must  show t hat  counsel ' s 

r epr esent at i on f el l  bel ow an obj ect i ve st andar d of  

r easonabl eness and t hat  t he counsel ' s def i c i ent  per f or mance 

pr ej udi ced hi s or  her  def ense.   St at e v.  Johnson,  133 Wi s.  2d 

207,  217,  395 N. W. 2d 176 ( 1986) ;  St r i ckl and v.  Washi ngt on,  466 

U. S.  668,  678- 88 ( 1984) .    

¶91 I n r ef er ence t o t he maj or i t y of  Doss' s c l ai ms,  f or  al l  

t he r easons we have al r eady di scussed,  Doss f ai l s t o est abl i sh 

how her  counsel ' s per f or mance f ai l ed t o adher e t o an obj ect i ve 

st andar d of  r easonabl eness.   As t o t he one i ssue t hat  we 

r esol ved on wai ver  gr ounds r at her  t han on i t s mer i t s,  whet her  

t he pr osecut or ' s c l osi ng ar gument  cont ai ned i mpr oper  comment ar y 

on Doss' s l ack of  t est i mony,  Doss f ai l s t o make t he case t hat  

t he c l osi ng ar gument  r ose t o t he l evel  of  t he t ype of  

i mper mi ssi bl e comment ar y upon Doss' s s i l ence as t o war r ant  an 

obj ect i on f r om counsel .    

¶92 We have pr evi ousl y decl i ned t o est abl i sh a br i ght - l i ne 

t est  as t o " whet her  a pr osecut or i al  comment  cr osses over  ' i nt o 

t he f or bi dden ar ea of  comment  on an accused' s f ai l ur e t o 

t est i f y '  and ' v i ol at es const i t ut i onal  r i ght s, ' "  St at e v.  Moeck,  

2005 WI  57,  ¶74,  280 Wi s.  2d 277,  695 N. W. 2d 783( ci t i ng St at e v.  

Edwar dsen,  146 Wi s.  2d 198,  215,  430 N. W. 2d 604 ( Ct .  App.  
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1988) ) .   I nst ead,  such det er mi nat i ons must  be made on a case- by-

case basi s.   Moeck,  280 Wi s.  2d 277,  ¶74.    

¶93 The cour t  of  appeal s has adopt ed t he appr oach t aken by 

t he Thi r d Ci r cui t  t hat  " [ t ] he t est  f or  det er mi ni ng whet her  

r emar ks ar e di r ect ed t o a def endant ' s f ai l ur e t o t est i f y i s 

' whet her  t he l anguage used was mani f est l y i nt ended or  was of  

such char act er  t hat  t he j ur y woul d nat ur al l y and necessar i l y  

t ake i t  t o be a comment  on t he f ai l ur e of  t he accused t o 

t est i f y. '   Quest i ons about  t he absence of  f act s i n t he r ecor d 

need not  be t aken as a comment  on a def endant ' s f ai l ur e t o 

t est i f y. "   St at e v.  Johnson,  121 Wi s.  2d 237,  246,  358 N. W. 2d 

824 ( Ct .  App.  1984) ( c i t at i ons omi t t ed) .   Appl y i ng t hi s t est ,  t he 

cour t  of  appeal s  has r ul ed t hat  by pr esent i ng a l i mi t ed r epl y t o 

a def endant ' s c l ai m dur i ng a pr o se t r i al  t hat  t he st at e was 

unabl e t o pr ove i t s case,  t he pr osecut or  di d not  i mpr oper l y 

comment  on t he def endant ' s f ai l ur e t o t est i f y.   I d. ;  See al so 

St at e v.  Wer l ei n,  136 Wi s.  2d 445,  457,  401 N. W. 2d 848 ( Ct .  App.  

1987) ( [ T] he pr osecut or ' s comment s wer e made i n r ebut t al  t o 

def ense counsel ' s suggest i on t hat  t hese wer e l egi t i mat e 

expl anat i ons f or  t he event s l eadi ng t o t he shoot i ng. " ) .  

¶94 Thus,  wher e Doss' s at t or ney ar gued t hat  Doss' s 

behavi or  i n deposi t i ng t he est at e f unds showed not hi ng but  good 

mot i ves,  i t  i s  not  c l ear  t hat  t he pr osecut or ' s s t at ement s about  

t he absence of  f act s i n t he r ecor d shoul d be t aken as a comment  

on Doss' s f ai l ur e t o t est i f y,  par t i cul ar l y wher e t her e was no 

di r ect  r ef er ence t o Doss' s f ai l ur e t o t est i f y.   Thi s i s t he t ype 

of  case t hat  st r addl es a f i ne l i ne bet ween per mi ssi bl e and 
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i mper mi ssi bl e comment ar y by t he St at e.   The U. S.  Supr eme Cour t  

has r ecogni zed t hat  a pr osecut or ' s st at ement  t hat  f al l s  shor t  of  

a di r ect  st at ement  on a def endant ' s f ai l ur e t o t est i f y,  but  

i nst ead " ' r ef er s t o t est i mony as uncont r adi ct ed wher e t he 

def endant  has el ect ed not  t o t est i f y and when he i s t he onl y 

per son abl e t o di sput e t he t est i mony, ' "  i s  at  most  an at t enuat ed 

vi ol at i on of  Gr i f f i n v.  Cal i f or ni a,  380 U. S.  609 ( 1965) ,  and 

Robi nson,  485 U. S.  at  34,  and may not  act ual l y const i t ut e a 

v i ol at i on at  al l .   Uni t ed St at es v.  Hast i ng,  461 U. S.  499,  503,  

506 & n. 4 ( 1983) .   Ther ef or e,  Doss has not  est abl i shed t hat  her  

counsel ' s f ai l ur e t o obj ect  was def i c i ent  per f or mance.   See 

Johnson,  133 Wi s.  2d at  217;  St r i ckl and,  466 U. S.  at  688.    

V 

¶95 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  

commi t  ei t her  st at ut or y or  const i t ut i onal  er r or  i n admi t t i ng t he 

bank r ecor ds at  i ssue,  and t hat  t her e was suf f i c i ent  evi dence i n 

t hi s case t o sust ai n a convi ct i on.   We f ur t her  concl ude t hat  t he 

pr osecut or  di d not  v i ol at e a cour t  or der  excl udi ng evi dence of  

t he DOR compl ai nt ;  t hat  evi dence of  t he DOR l awsui t  agai nst  Doss 

was not  i r r el evant  and unf ai r l y pr ej udi c i al ;  t hat  Doss wai ved 

her  chal l enge t hat  t he pr osecut or  di d not  i mpr oper l y comment  

upon Doss' s l ack of  t est i mony;  t hat  r ever sal  i n t he i nt er est  of  

j ust i ce i s not  appr opr i at e;  and t hat  t he c i r cui t  cour t  di d not  

er r oneousl y deny Doss' s post convi ct i on i nef f ect i ve assi st ance of  

counsel  mot i on.   We t her ef or e r ever se t he deci s i on of  t he cour t  

of  appeal s.  
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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