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Wendy S. DeHart and Gary C. DeHart,

Plaintiffs-Appellants,

. FI LED
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Def endant - Respondent - Peti ti oner, David R Schanker

Clerk of Supreme Court

Medi cal Benefits Adm nistrators,

Subr ogat ed Def endant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
decision of the court of appeals that reversed and renmanded the
circuit court's summary judgnent! concluding that the notor
vehi cl e insurance policy provided to Wendy and Gary DeHart (the
DeHarts) by Wsconsin Mitual | nsurance Conpany (W sconsin

Mutual) did not provide uninsured notorist (UM coverage for

! Judgnent of the Circuit Court for Langlade County, Judge
Robert Kennedy, Jr. presided.
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Wendy' s aut onobi |l e acci dent. The court of appeals decided that
the physical contact elenent of a "hit-and-run accident” under
Ws. Stat. § 632.32(4)(a)2.b. (2005-06)% was net and the statute
mandates UM coverage if the unidentified notor vehicle struck
anot her vehicle before forcing Wndy's vehicle off the road.

DeHart v. Ws. Mit. Ins. Co., 2006 W App 129, 911, 16, 294

Ws. 2d 387, 719 N wW2d 518. Since the court of appeals also
concluded there was a genuine issue of nmaterial fact as to
whet her the unidentified vehicle actually made physical contact
with the other vehicle, it remanded the cause to the circuit
court for further proceedings. Id., 17.

12 We conclude that the physical contact elenent for a
"hit-and-run accident" under Ws. St at. 8 632.32(4)(a)2.b.
requires: (1) a "hit" by the unidentified notor vehicle, or
part thereof, and (2) a "hit" to the insured s vehicle by
anot her vehicle or part thereof, but not necessarily by the
unidentified vehicle. Since Wendy's vehicle was not "hit,"
8 632.32(4)(a)2.b. does not nmandate UM coverage in this case.
Accordingly, we reverse the court of appeals.

| . BACKGROUND

13 Wendy was involved in an autonobile accident on a two-
| ane hi ghway in Langl ade County, Wsconsin, on Decenber 6, 2000.
Wendy's vehicle was following vehicles driven by Donna Brewer

and Charlotte ElIlwtz. An unidentified vehicle, which was

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unl ess otherw se not ed.
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traveling toward Wendy and the other vehicles, crossed the
center line and proceeded toward Brewer's vehicle. The DeHarts
contend that the wunidentified vehicle hit Brewer's vehicle,
striking off the driver's side mrror. However, W sconsin
Mut ual di sagrees and argues that Brewer is not positive that the
mrror was struck off by the unidentified vehicle. In any
event, the wunidentified vehicle continued to travel in the
oncomng lane of traffic toward Ellwitz's vehicle, forcing
Ellwtz to pull over and nearly stop, and then continued toward
wendy's vehicle, forcing Wendy to lose control of her vehicle
and travel off the road. The unidentified vehicle did not nake
physical contact wth Wndy's vehicle, nor did any other
vehi cl e. The wunidentified vehicle then left the scene and
positive identification of the vehicle or its driver has never
been made.

14 Since identification of the driver of the unidentified
vehicle could not be made, the DeHarts filed a lawsuit in
Langl ade County against their insurer, Wsconsin Mitual, seeking
UM benefits under their own policy® for damages caused by the

unidentified vehicle.? Wsconsin Mitual noved for sunmary

® The Wsconsin Mitual policy defines an uninsured notor
vehicle as including "[a] hit-and-run vehicle whose operator or
owner i s unknown and which strikes: (i) you or a relative, (ii)
a vehicle which you or a relative are occupying, or (iii) your
insured car." Wsconsin Mitual policy, part C, section (2)(c).

4 Damages alleged in the Conplaint included, in part, noney
damages for nedical expenses for Wendy DeHart's injuries and for
the | oss of her services, society, and conpani onshi p.
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judgnent, contending that there was no coverage because no
vehicle struck Wndy's vehicle. The ~circuit court granted
summary judgnent, denying UM coverage for Wndy's accident and
di sm ssing the DeHarts' conplaint.

15 The DeHarts appeal ed, argui ng that because the
unidentified nmotor vehicle struck Brewer's vehicle and then
forced Wendy's vehicle off the road, it is an unidentified notor
vehicle involved in a hit-and-run accident under Ws. Stat.
8§ 632.32(4)(a)2.b. Therefore, the statute mnandates coverage.
The court of appeals recognized that "Wsconsin courts have
consistently concluded the term 'hit-and-run" is unanbi guous and
i ncludes a physical contact elenent."” DeHart, 294 Ws. 2d 387,
15. Ther ef or e, t he court of appeal s i nterpreted
8 632.32(4)(a)2.b. to mandate coverage in this case if the
unidentified notor vehicle actually nade physical contact wth
Brewer's vehicle. Id., 9114. Since the court of appeals
concluded that a genuine issue of material fact remained as to
whet her the unidentified vehicle did so, the court of appeals
remanded for further proceedings. |d., 16, 17.

16 We granted Wsconsin Mitual's petition to review the
deci sion of the court of appeals.

1. DI SCUSSI ON
A St andard of Revi ew

17 W review a grant of summary judgnent independently,

applying the sane nethodology as the circuit court. G een

Spring Farns v. Kersten, 136 Ws. 2d 304, 315, 401 N W2d 816

(1987). In determining whether summary judgnent should be
4
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granted, we view the facts in the light nost favorable to the

non- movi ng party. Kraener Bros., Inc. v. United States Fire

Ins. Co., 89 Ws. 2d 555, 567, 278 N.W2d 857 (1979) (citing
Adi ckes v. Kress & Co., 398 U S. 144, 157-58 (1970)).

18 To determ ne whether sunmary judgnent 1S appropriate
in this case, we interpret Ws. Stat. 8§ 632.32(4)(a)2.b. The
interpretation of a statute is a question of law that we review
i ndependently, "but benefiting fromthe anal yses of the court of

appeals and the circuit court."” WMarder v. Bd. of Regents of the

Univ. of Ws. Sys., 2005 W 159, 119, 286 Ws. 2d 252, 706

N. W2d 110.
B. Uni nsured Mdtorist Coverage

19 Wendy's accident my be covered by the Wsconsin
Mutual policy if the policy |anguage requires coverage or if
Ws. Stat. 8 632.32 requires coverage. Coverage not included in
an insurance contract nmay be "conpelled and enforced as though a
part thereof where the inclusion of such coverage is required by

a properly enacted statute."” Progressive N Ins. Co. .

Romanshek, 2005 W 67, 913, 281 Ws. 2d 300, 697 N w2d 417
(quoting Am dzich v. Charter Oak Fire Ins. Co., 44 Ws. 2d 45

53, 170 N.wW2d 813 (1969)); see also Wgner v. Heritage Mit.

Ins. Co., 173 Ws. 2d 118, 124, 496 N.W2d 140 (Ct. App. 1992)
("Every policy of auto insurance issued in Wsconsin nust
provide at |east as much protection as the statute, although
i nsurers may broaden the coverage.").

10 In this <case, the DeHarts <concede that Wendy's
accident is not covered by the policy |anguage, which requires

5
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the unidentified vehicle to strike the insured, the insured' s
vehicle, or a vehicle in which the insured is an occupant.
Therefore, the question we nust decide is not the proper
construction of the policy |anguage, but what the statute
requires. As such, "the reasonable expectation of the insured
regarding the |anguage of the policy is not relevant to our
anal ysis. " Romanshek, 281 Ws. 2d 300, 913 (quoting Smth v.
Gen. Cas. Ins. Co., 2000 W 127, 927, 239 Ws. 2d 646, 619

N. W2d 882).

11 Wsconsin Stat. 8§ 632.32(1) requires every policy of
i nsurance issued or delivered in Wsconsin to contain certain
provi si ons. ° One of the mandatory provisions is UM coverage

under 8 632.32(4)(a), which provides:

1. For the protection of persons injured who
are legally entitled to recover danages from owners or
operators of uninsured notor vehicles because of
bodily injury, sickness or disease, including death
resulting therefrom in limts of at |east $25,000 per
person and $50, 000 per acci dent.

2. In this paragraph "uninsured notor vehicle"
al so i ncl udes:

b. An unidentified notor vehicle involved in a
hit-and-run acci dent.

Ws. Stat. 8§ 632.32(4)(a) (enphasis added).

> Wsconsin Stat. § 632.32(1) states: "Except as otherw se
provided, this section applies to every policy of insurance
issued or delivered in this state against the insured s
liability for loss or damage resulting from accident caused by
any notor vehicle, whether the loss or danage is to property or
to a person.”
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C. Wsconsin Stat. 8 632.32(4)(a)2.b.

12 In this case, we i nterpret W s. St at .
8§ 632.32(4)(a)2.b. to determne whether coverage for Wendy's
acci dent S mandat ed. "[ T] he pur pose of statutory
interpretation is to determ ne what the statute neans so that it
may be given its full, proper, and intended effect."” State ex

rel. Kalal v. Cr. . for Dane County, 2004 W 58, 1944, 271

Ws. 2d 633, 681 N Ww2d 110. "[S]tatutory interpretation
'begins with the language of the statute.'" 1d., 945 (quoting
Seider v. O Connell, 2000 W 76, 9143, 236 Ws. 2d 211, 612

N.W2d 659). |If the words of a statute have a plain neaning, we
ordinarily stop our inquiry and apply the words chosen by the
| egi sl ature. Id. The statutory l|anguage is given its conmmon

and ordinary neaning unless there are technical or specially-

defined words or phrases. ld. "[A] statute is anbiguous if it
is capable of being understood by reasonably well-infornmed
persons in two or nore senses.” Id., 9147. If a statute is

anbi guous, the court nmay examne extrinsic sources, such as
| egi sl ative history. Id., 9148. The court may also consult
| egislative history "to confirm or verify a plain-neaning

interpretation.” I1d., {51.

113 We have interpreted Ws. Stat. § 632.32(4)(a)2.b. in
prior cases and recently reaffirmed our 20-plus vyears of
precedent establishing that the phrase "hit-and-run accident" is
unanbi guous and includes a physical contact elenent. Ronanshek
281 Ws. 2d 300, 91120, 31 (citing Smth, 239 Ws. 2d 646, 911,
Hayne v. Progressive N. Ins. Co., 115 Ws. 2d 68, 74, 339 N W2d

7
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588 (1983)).° W quoted Hayne, our first case interpreting
§ 632.32(4)(a)2.b., as follows:

[T]he statutory |anguage of sec. 632.32(4)(a)2.b.

Stats., is unanbiguous. W therefore arrive at the
| egislature's intent by according the I|anguage its
common and accepted neaning. As previously noted, the
common and accepted neaning of the term "hit-and-run"

includes an elenent of physical contact. Section
632.32(4)(a)2.b. mandates coverage only for "hit-and-
run" accidents involving an unidentified notor
vehi cl e. The clear statutory |anguage of sec.

632.32(4)(a)2.b. reflects a legislative intent that
the statute apply only to accidents in which there has
been physical contact.

ld., 120 (quoting Hayne, 115 Ws. 2d at 74).

14 The issue in this case is not whether Ws. Stat.
8§ 632.32(4)(a)2.b. requires physical contact, but rather, what
that requirenent entails. Summary judgnent may be granted to
Wsconsin Mitual if the facts, viewed in the light nost
favorable to the DeHarts, do not neet the physical contact
requi r enent for a "hit-and-run acci dent" under
§ 632.32(4)(a)2.b. The facts viewed in the |ight nost favorable
to the DeHarts are that an wunidentified vehicle crossed the
center line, hit Brewer's vehicle and then continued to trave
in the oncomng lane of traffic, forcing Wendy to |ose control

of her vehicle and travel off the road. Under this factual

® Wsconsin Stat. 8§ 632.32(4)(a)2.b. also requires an
unidentified notor vehicle and that the wunidentified notor
vehicle runs from the scene of the accident. Progressive N.
Ins. Co. v. Romanshek, 2005 W 67, 131, 281 Ws. 2d 300, 697
N.W2d 417 (citing Smth v. Gen. Cas. Ins. Co., 2000 W 127
110, 239 Ws. 2d 646, 619 N W2d 882). In the case before us,
these el enents are not at issue.
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scenario the unidentified vehicle "hit" another vehicle;
therefore, the issue we face is whether the phrase "hit-and-run
accident” in 8 632.32(4)(a)2.b. requires a "hit" to the insured
vehicle.’

115 Al though we have established that the term "hit-and-
run" unanbi guously includes an elenent of physical contact, we
recogni ze t hat W' s. St at . 8 632.32(4)(a)2.b. does not
specifically define "hit-and-run.” The Legislative Council Note
in 8 632.32, ch. 102, Laws of 1979, adopted by the I|egislature,
explains the legislative intent for not including a definition
for "hit-and-run" by stating: "A precise definition of hit-and-
run is not necessary for in the rare case where a question
arises the court can draw the line." Accordingly, the term
"hit-and-run" has been construed on a case-by-case basis.
Smth, 239 Ws. 2d 646, 113. Prior decisions explaining and
interpreting the physical contact requirenment are instructive to
our determ nation in this case.

116 The first case in which we interpreted Ws. Stat.
8§ 632.32(4)(a)2.b. and established that the statute requires
physi cal contact was Hayne, 115 Ws. 2d at 69. In Hayne, "[t]he

sole issue on appeal [was] whether sec. 632.32(4)(a)2.b.

" The DeHarts contend that based on the plain |anguage of

Ws. Stat. § 632.32(4)(a)2.b. the term "hit-and-run" requires a
"hit" only by the unidentified vehicle and not a "hit" to the
insured vehicle. The statute refers to "[a]ln unidentified notor
vehicle involved in a hit-and-run accident.” 8§ 632.32(4)(a)2.b.

W do not believe the phrase "hit-and-run accident” 1is so
limted in this context based on our interpretation of the
| anguage in our cases discussed later in this opinion.
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Stats., requires uninsured notorist coverage for an accident
involving an insured' s vehicle and an unidentified notor vehicle
when there was no physical contact between the two vehicles.”
Id. The insured swerved to avoid an oncomng vehicle, |ost
control of his vehicle, and the vehicle overturned. 1d. There
was no physical contact between the insured' s vehicle and the
unidentified vehicle. |1d. W held that the insured' s accident
was  not covered under 8 632.32(4)(a)2.hb. because, after
exam ning dictionary definitions of "hit-and-run," we concl uded
that the common and accepted neaning of the statutory | anguage
unanbi guously included an elenment of physical contact that was
not nmet where the vehicles did not make physical contact. Id.
at 73-74. We further explained what physical contact neans by
stating that "the plain nmeaning of the phrase 'physical contact’
is apparent and requires a hit or touching between the
vehicles." 1d. at 78.

117 Wiile we did not need to resort to legislative history
because we concluded the statute was unanbi guous on its face, we
noted that the statutory history supported our conclusion that
the statute did not provide coverage when there was no physica
contact between the vehicles. Id. at 76. Prior to the
enactnent of Ws. Stat. 8§ 632.32(4)(a)2.b., UM coverage was
provi ded under Ws. Stat. 8§ 204.30(5) (Supp. 1965), but did not
include a provision for wuninsured notor vehicles involved in

hit-and-run accidents. ld. at 77-78.8 In Am dzich, a case

8 Wsconsin Stat. § 204.30(5)(a) and (b) (Supp. 1965)
stated, in relevant part:

10
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decided prior to the enactnent of 8 632.32(4)(a)2.b. that
involved an accident simlar to Hayne where there was no
striking or actual collision, we denied UM coverage under the
termse of the policy because the definition of "hit-and-run"
requi red physical contact. Anmi dzich, 44 Ws. 2d at 50.° e
concluded the phrase "physical contact” plainly neant that

"there be an actual striking between the 'hit-and-run

(5) Uninsured notorists coverage. (a) No
autonobile liability or notor vehicle liability policy
of insurance insuring against loss resulting from
l[tability inmposed by law for bodily injury or death
suffered by any person arising out of the ownership,
mai ntenance or wuse of a notor vehicle shall be
delivered or issued for delivery in this state wth
respect to any notor vehicle registered or principally
garaged in this state unless coverage is provided
therein or supplenental thereto in limts for bodily
infjury or death in the anount of $10,000 per person
and $20, 000 per accident under provisions approved by
the comm ssioner of insurance, for the protection of
persons insured thereunder who are legally entitled to
recover damages from owners or operators of uninsured
nmotor vehicles because of bodily injury, sickness or
di sease, including death resulting therefrom The
named insured has the right to reject such coverage

(b) For purposes of this coverage, 'uninsured
nmotor vehicle' includes an insured notor vehicle if
before or after the accident the liability insurer of
the notor vehicle is declared insolvent by a court of
conpetent jurisdiction.

® In Aridzich, we were interpreting the autonobile liability
policy |anguage, which defined a "hit-and-run autonobile" as "an
aut onobi |l e which causes bodily injury to an insured arising out
of physical contact of such autonobile with the insured or with
an autonobile which the insured is occupying at the tine of the
acci dent . " Am dzich v. Charter Oak Fire Ins. Co., 44 Ws. 2d
45, 50, 170 N.W2d 813 (1969).

11
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autonobile' and the insured' s vehicle, at least in a situation
where only two vehicles are involved." 1d. at 51. However, we
noted that "[p]ersuasive argunents could be nade that statutory
requirenents to afford coverage to the plaintiff should be
provi ded. The present statute [sec. 204.30(5)], however, does
not require such coverage." |d. at 54.

118 Subsequent to our deci si on in Ami dzi ch, t he
| egislature created Ws. Stat. 8 632.32(4)(a)2.b. to include
"[al]n wunidentified notor vehicle involved in a hit-and-run
accident” as an uninsured notor vehicle. Hayne, 115 Ws. 2d at
82 (citing ch. 102, sec. 171, Laws of 1979). W expl ained that
the legislature was presuned to have acted with full know edge
of our interpretation of "hit-and-run" in Amdzich, which

requi red physical contact. Id. at 84 (citing dinski V.

Sheldon, 88 Ws. 2d 509, 519-20, 276 N W2d 815 (1979)).
Therefore, we concluded that the legislature was aware that nost
insurance policies with the term "hit-and-run" required an
el ement of physical contact and if the legislature had wanted to
change that provision it could have done so, but it did not
Id. W stated that the legislature had a choice between two
pol i ci es: (1) "define uninsured notor vehicle to include an
unidentified notor vehicle involved in an accident, regardless
of whet her physical contact occurred;" or (2) "define uninsured
notor vehicle to include an unidentified notor vehicle involved
in a 'hit-and-run" accident." 1d. Since the |egislature chose
the latter, physical contact is required by 8§ 632.32(4)(a)2.b.
Id.
12
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119 In Hayne, we rejected the insured' s argunent that the
term "hit-and-run" should include "mss-and-run" accidents
because other jurisdictions had concluded that their UM statutes
did not "connote physical contact."” 1d. at 75. W noted that
in other states, statutes inpose "a duty on a driver involved in
an accident to stop, provide certain information, and render
aid." Id. However, Wsconsin's version of these statutes is
entitled "Duty wupon striking person or attended or occupied
vehicle." Id. (quoting Ws. Stat. § 346.67 (1981-82)). e
quoted 8 346.67(1)(a) (1981-82), which stated, in part: "he
shall give his nanme, address and the registration nunber of the
vehicle he is driving to the person struck . . . ." Id.
Therefore, we concluded that "[t]he reference to 'striking' in
sec. 346.67 supports our conclusion that the plain neaning of
"hit-and-run" in sec. 632.32(4)(a)2.b. includes a physica
contact elenent." Id.

120 The dissent in Hayne argued that several policy
argunents supported including mss-and-run accidents within the
term "hit-and-run accidents" under Ws. Stat. § 632.32(4)(a)2.b
Id. at 93-95 (Abrahanmson, J., dissenting). The mgjority
recognized the policy argunents favoring UM coverage, but
concluded it could not "change the wording of a statute by
i beral construction to nmean sonething that the l|egislature did
not intend, or that the plain |anguage of the statute wll not
support. The legislature can, if it so desires, anend the
uni nsured notorist statute to reflect those policy argunents.”
Id. at 85 n.11 (citation omtted).

13
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121 After our decision in Hayne, the court of appeals
deci ded Wegner, where three vehicles were traveling southbound
on a highway that had three | anes and each vehicle was traveling
in a different | ane. Wegner, 173 Ws. 2d at 121. The car in
the far left lane suddenly swerved into the path of the van
traveling in the mddle |ane, causing the van to swerve into the
far right lane where the Wagners were traveling. Id. The
Wegners were forced off the highway and struck a railroad
crossing tower. Id. The unidentified notor vehicle did not
make physical contact with any other vehicle. Id. However,
there was a factual dispute regarding whether the van, whose
driver was identified, struck the Wgners' car. |1d.

22 The court of appeals, relying on our decision in
Hayne, concluded that coverage was not provided under the UM
i nsurance |aws because the unidentified notor vehicle did not
actually "hit" another vehicle. 1d. at 120, 125-27. The court
stated that "the only reasonable reading of the statute is that

the wunidentified vehicle nust be involved with the physical

cont act . This reading would preserve the justification for the
physi cal contact requirenment, i.e., the prevention of fraudul ent
clainms.” 1d. at 127.

123 W once again interpreted Ws. St at.

§ 632.32(4)(a)2.b. in Smth, where the insured was driving his
vehicle in the right lane of the interstate. Smth, 239 Ws. 2d
646, 3. A tractor-double trailer, driven in the mddle | ane by
an identified driver, was struck on the left side by an
unidentified vehicle, forcing the tractor-trailer to the right

14
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and into the insured's vehicle. 1d. W concluded that when an
unidentified vehicle strikes a second vehicle, which in turn is
propelled into the insured s vehicle, the physical contact
requirement of "hit-and-run" is satisfied. Id., f12. Ve
exam ned the plain |anguage of 8§ 632.32(4)(a)2.b. and noted the

fol | ow ng:

Wsconsin Stat. 8 632.32(4)(a)2.b. defines an
uni nsured notor vehicle as "an unidentified' vehicle

"involved in a hit and run accident.”™ The use of the
word "involved" does not strike us as a word that
should be narrowWy applied only to a hit-and-run
accident involving a direct hit to the insured
vehi cl e. Here, the unidentified vehicle was clearly
"invol ved": it precipitated the accident through
contact with the internedi ate vehicl e.
Id., f12.

124 We relied on Hayne, Amdzich, and Wgner, which we

classified as the cases in the "m ss-and-run series,” to explain
t he physical contact requirenent. Id., 9915-21. However, we
di stingui shed those cases because in Smth, "the unidentified

vehicle had contact with the internediate vehicle, which in turn

had contact with the insured vehicle." Id., 921 (enphasis

added). Therefore, we concluded that the m ss-and-run cases did
not foreclose an interpretation of Ws. Stat. 8§ 632.32(4) that
mandat ed coverage because, unlike mss-and-run accidents, the
insured's vehicle was actually hit by another vehicle involved
in a chain-reaction type of collision. 1d.

125 We also relied on another series of cases involving
flying objects or auto parts to consider whether the physica

contact element was satisfied. ld., 91922-27 (citing Theis V.

15
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M dwest Sec. Ins. Co., 2000 W 15, 232 Ws. 2d 749, 606 N w2d

162, and Dehnel v. State Farm Mut. Auto. Ins. Co., 231 Ws. 2d

14, 604 N.W2d 575 (C. App. 1999)). In Dehnel, a chunk of ice
fell off an wunidentified sem -trailer and broke the insured' s
w ndshield, which caused injury to the driver. Dehnel , 231
Ws. 2d at 15. The court of appeals interpreted the physica
contact requirenent under Ws. Stat. 8 632.32(4)(a)2.b. to nean
a "'touching between the vehicles.'" 1d. at 22 (quoting Hayne
115 Ws. 2d at 78). Since the vehicles did not touch, the court
concl uded insurance coverage was not nmandated by the statute.
| d.

126 However, we distinguished Dehnel in another flying

obj ect case, where an insured's vehicle was struck by a |eaf

spring, a part of a sem-tractor, which was propelled by a

passi ng uni dentified sem -tractor t hr ough t he insured's
W ndshield, injuring the plaintiff. Theis, 232 Ws. 2d 749,
194-5. It was not clear whether the spring canme off of the

passing sem -tractor or cane off of another unidentified vehicle
and was then propelled by the passing unidentified sem -tractor.
Id. We distinguished Dehnel on the basis that in Theis, "a
pi ece detached from an unidentified notor vehicle was propelled
into the plaintiff's nmotor vehicle by an wunidentified notor
vehicle." Id., 125. W further explained that "Wsconsin cases
have interpreted the hit-and-run provision of Ws. Stat.
8§ 632.32(4) to require physical contact between an insured's
motor vehicle and an unidentified vehicle, they have not
interpreted the statute to negate 'physical contact' between the

16
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insured's notor vehicle and a part of an unidentified notor
vehicle." Id., 926. W ultimately concluded that mandating
coverage for this type of accident was consistent with the
purposes of 8§ 632.32, which include preventing fraud and
conpensating an injured person who is the victim of an uninsured
notorist's negligence to the sanme extent as if the uninsured
notorist were insured. 1d., 9128-31.

127 1n analyzing whether the chain-reaction type of

collision in Smth nmet the physical contact requirenent, we

recogni zed that our decision in Theis was a "consideration of
the public policy issues wundergirding [uninsured] notorist
coverage." Smith, 239 Ws. 2d 646, 24. W decided the sane
met hod of analysis was applicable in Smth as we had used in

Thei s. ld., 925. We then concluded that the policy concern

underlying the physical contact elenent, to prevent fraudul ent
clains from being brought by insured drivers who are involved in
an accident of their own nmking, was satisfied where the
unidentified notor vehicle hit an internediate vehicle, which in
turn hit the insured's vehicle. [Id. (citing Theis, 232 Ws. 2d
749, T30 n.10). Li kewi se, the second policy concern, "'to
conpensate an injured person who is the victim of an uninsured
nmotorist's negligence to the same extent as if the uninsured
motorist were insured,'" was also satisfied by a chain-reaction

type of collision. Id., 926 (quoting Theis, 232 Ws. 2d 749
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128).1% Therefore, based on the l|anguage of the statute and the
public policy concerns, we concluded the chain-reaction
collision nmet the physical contact requirenent for a "hit-and-
run” and cover age was mandat ed under W s. St at .
§ 632.32(4)(a)2.b. 1d., 128.

128 As stated above, we nost recently reaffirmed and
di scussed the physical contact el enent under Ws. St at .
8§ 632.32(4)(a)2.b. in Romanshek, which involved an accident
where an unidentified vehicle turned in front of the insured' s
motorcycle causing the insured to ||ose control of the
motorcycle, fall to the ground and suffer injuries. Romanshek
281 Ws. 2d 300, ¢9s3. There was no physical contact between the
unidentified vehicle, or any part thereof, and the insured s
nmotorcycle. 1d. However, the insured argued that our decision
in Hayne requiring physical contact wunder 8 632.32(4)(a)Z2.b.
"has been eroded to the point that it has no neaning," and
therefore, it should be abandoned. Id., 115, 11. After
reviewing Wsconsin case law, we rejected this argunent because
we have consistently adhered to the interpretation of

8§ 632.32(4)(a)2.b. that requires physical contact. Id., 935.

0 The final public policy issue we discussed was "honoring

the reasonabl e coverage expectations of the insured." Smth v.
Gen. Cas. Ins. Co., 2000 W 127, 4927, 239 Ws. 2d 646, 619
N. W2d 882. However, as we already noted, the reasonable

expectation of the insured is applied only when the |anguage of
the insurance policy is interpreted and is not relevant to an
analysis of Ws. Stat. 8§ 632.32(4)(a)?2.b. Id. (citing Kreners-

Uban Co. v. Am Enployers Ins., 119 Ws. 2d 722, 735, 351
N. W2d 156 (1984)).

18
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Furthernore, we recognized that "[t]he cases in which we found
that UM coverage was nandated by 8 632.32(4)(a)2.b. all involved
ci rcunstances where an unidentified vehicle, or part thereof,
made contact with the insured' s vehicle or where an unidentified
vehicle was 'involved" in an accident in which there was
physi cal contact." 1d., 939.

129 The insured also argued that we should abandon our
hol ding in Hayne requiring physical contact because a majority
of other states hold that physical contact "is an inpermssible
[imtation on wuninsured or unknown notorist statutes and is
against public policy." Id., 940 (citation omtted). e
rejected that argunent, enphasizing that we are bound by our own
precedent. Id., 941. W also explained that "stare decisis is
particularly controlling wher e t he | egal rule i npact s
contractual relationships and has been relied upon by industry"”
and "where a court has authoritatively interpreted a statute
because the legislature remains free to alter its construction,”
such as in this case. Id., 1144-45 (citations onitted). e
al so recognized that other states had rejected the physical
contact requirement when we established that requirenment in

Hayne. ld., 949. As such, we concluded that the insured did

not mneet his burden to provide "sufficient justification to
overturn 20 years of jurisprudence construing a statute." Id.,
146.

130 We also concluded that the doctrine of |[|egislative
acqui escence was applicable because we had explained to the
| egislature how to alter the statute to mandate coverage for
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m ss-and-run accidents if it chose to do so. However, the
| egi slature has not anended the statute. Id., 1956-57. I n
addition, we rejected the insured s argunment that requiring
physi cal contact was contrary to the legislative intent of Ws.
Stat. 8§ 632.32(4)(a)2.b. Id., 959. W stated that "the

physi cal contact requirenment derives from the plain neaning of

the term 'hit-and-run' in 8§ 632.32(4)(a)2.b., it cannot
contravene the legislative intent; it is the legislative
intent." Id.

131 The insured's final argunent was that because the
i nsurer conceded that the insured was not attenpting fraud, the
sole reason for the physical contact requirenent, the rule

shoul d not apply. 1d., 161. W rejected this argunment because:

While this court may nold and devel op common-| aw
doctrines to best effectuate the purpose for which
they were designed, when applying statutes we do not
carve out exceptions to a clear, unanbi guous provision
anytine a party argues that a particular result does
not conport with what they assert to be the subjective
intentions of the legislators in enacting the overall
statutory schene.

Id., 963. Therefore, we reaffirmed that the phrase "hit-and-
run" in Ws. Stat. 8§ 632.32(4)(a)2.b. requires physical contact
and does not mandate coverage for mss-and-run accidents. |d.,
166.

132 Based on our review of Wsconsin case |aw, we concl ude
that for an accident to neet the physical contact elenent of a
"hit-and-run" under Ws. Stat. 8 632.32(4)(a)2.b., there nust be

both (1) a "hit" by the unidentified vehicle, or part thereof,
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and (2) a "hit" to the insured by another vehicle or part
thereof, but not necessarily by the unidentified vehicle.
There is no precedent for coverage under 8 632.32(4)(a)2.b.
wi thout both a "hit" by an wunidentified vehicle, or part
thereof, and a "hit" to the insured vehicle. As we discussed
in Romanshek, we are bound by our own precedent. 1d., 741.

133 We have interpreted the physical contact elenent to
require a "touching between the vehicles." Hayne, 115 Ws. 2d

at 78; see also, Dehnel, 231 Ws. 2d at 15. The requirenent

that there be a "hit" by the unidentified vehicle was enphasi zed
by the court of appeals in Wgner, and is an assuned fact for
purposes of summary judgnent in the case before us. W have
al so focused on the requirenent that there be a "hit" to the
insured's vehicle in prior cases, although that "hit" need not
be by the unidentified vehicle. Smth, 239 Ws. 2d 646, 921
(distinguishing its conclusion from m ss-and-run cases because
the insured's vehicle was actually hit by an internediate
vehicle).

134 Simlar to the facts of the chain-reaction collision

in Smth, in this case, for purposes of sunmary judgnent, we

1 Accordingly, if the insured's vehicle hit a culvert or
anot her object, but did not make contact with another vehicle or
part thereof, coverage is not required by 8 632.32(4)(a)?2.b.

12 W recogni zed in Romanshek that "[t]he cases in which we
found that UM coverage was mandated by 8 632.32(4)(a)2.b. al
i nvol ved circunstances where an unidentified vehicle, or part
thereof, nmade contact with the insured's vehicle or where an
unidentified vehicle was 'involved" in an accident in which
t here was physical contact.” Romanshek, 281 Ws. 2d 300, {39.
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assune the wunidentified vehicle "hit" a third vehicle. The
DeHarts argue that since we held that contact between an
unidentified vehicle and a third vehicle satisfies the physica
contact elenent in Smth, we should also mandate coverage in
this case. However, we disagree with the DeHarts' contention
because in Smth, we focused on the fact that there was a "hit"
to the insured's vehicle. Smth, 239 Ws. 2d 646, 8. As we
di scussed above, Smith was distinguished from "m ss-and-run”
cases, where coverage is not nmandated, on the basis that "the
unidentified vehicle had contact with the internediate vehicle,

which in turn had contact with the insured vehicle." 1d. at Y21

(enphasi s added). Therefore, the facts in this case do not neet
the physical contact elenent of a "hit-and-run" as discussed in
Smth because there was no "hit" to Wendy's vehicle.

135 Wendy's vehicle was not involved in a hit-and-run
accident, but rather a type of mss-and-run accident, which we
have established does not nmandate coverage under Ws. Stat.
§ 632.32(4)(a)2.b. See Hayne, 115 Ws. 2d at 75; Romanshek, 281
Ws. 2d 300, ¢135. W recognize that in this case we are
assumng that the wunidentified vehicle nmade physical contact
with another vehicle, and therefore, the unidentified vehicle
did not "mss" hitting another vehicle altogether. However,
like the insureds' vehicles in the mss-and-run cases, Wndy's
vehicle was forced off the road by the unidentified vehicle, but
was not "hit" by the unidentified vehicle, any part thereof, or

anot her vehicle. Therefore, I|ike Hayne and Romanshek, the
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physical contact elenment of a "hit-and-run accident” under
8§ 632.32(4)(a)2.b. is not met and UM coverage i s not nmandat ed.

136 We also conclude that the public policy concern to
prevent fraud is supported by our interpretation of Ws. Stat.
8 632.32(4)(a)2.b. The purpose of the physical contact el enent
is to prevent fraudulent clains from being brought by insured
drivers who are involved in an accident of their own making.
Smith, 239 Ws. 2d 646, 125; Theis, 232 Ws. 2d 749, 130 ("[T]he
purpose for interpreting a 'hit-and-run accident' as requiring
physi cal contact between the insured and the unidentified notor
vehicle is to prevent a fraudul ent claim about a phantom notor
vehicle when the insured's loss of control causes the
accident.")

137 The DeHarts argue that since Wsconsin Mitual does not
allege that Wendy is guilty of fraud, the purpose of the statute
is satisfied without requiring a "hit" to Wendy's vehicle. e

faced a simlar argunment in Romanshek. Romanshek, 281 Ws. 2d

300, f61. In Romanshek, the insured stated that the insurer
conceded that he was not attenpting to perpetrate a fraud and
since the sole reason for the physical contact requirenent was
to avoid fraudulent clainms, the rule should not apply. 1d. W
rejected that argunent because "no change in the law is
justified sinply by a 'case with nore egregious facts.'" Id.
(citations omtted). Accordingly, our interpretation of Ws.
Stat. 8§ 632.32(4)(a)2.b. furthers the purpose to prevent fraud
because even though fraud may not be an issue in this case,

fraudulent clainms by insureds will not be prevented in other
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cases if a "hit" to the insured vehicle is not required. There
would be no way to confirm that the accident in which the
insured vehicle was involved was due to an unidentified vehicle
and not the insured' s own fault.

138 The DeHarts also argue that coverage is supported by
the public policy concern of conpensating "an injured person who
is the victimof an uninsured notorist's negligence to the sane
extent as if the uninsured notorist [was] insured." Theis, 232

Ws. 2d 749, 1928; see also Smth, 239 Ws. 2d 646, 926. The

court of appeals in this case stated that its "conclusion that
coverage applies if there was contact between the unidentified
vehicle and the Brewer vehicle allows the DeHarts to recover
their damages to the same extent as iif the driver whose
negligence started the chain of events was identified and
insured." DeHart, 294 Ws. 2d 387, 116.

139 As we have done in our past decisions, we again
recognize that "[i]t may very well be good public policy to
mandate UM coverage for an insured in a mss-and-run accident.”
Romanshek, 281 Ws. 2d 300, {65. W once again invite the
| egislature to anmend Ws. Stat. 8 632.32(4)(a)2.b. if it
di sagrees wth our interpretation of the statute. See
Romanshek, 281 Ws. 2d 300, 165. The | egislature has anended
anot her provision of the mandatory UM | aw, but "has not seen fit
to make any change to 8§ 632.32(4)(a)2.b. and overturn this
court's interpretation of the phrase 'hit-and-run.'" Id., 957
(citing 1995 Ws. Act 21, 8§ 2, which anmended 8 632.32(4)(a)l.).
Accordingly, we wll continue to require the physical contact
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elenment of a "hit-and-run accident” under 8 632.32(4)(a)2.b.,
which we have interpreted as requiring both a "hit" by the
unidentified vehicle, or part thereof, and a "hit" to the
insured's vehicle by another vehicle or part thereof, although
not necessarily by the unidentified vehicle.
I11. CONCLUSI ON

40 We conclude that the physical contact elenent for a
"hit-and-run accident” under Ws. St at . 8§ 632.32(4)(a)2.b.
requires: (1) a "hit" by the unidentified nmotor vehicle, or
part thereof, and (2) a "hit" to the insured s vehicle by
another vehicle or part thereof, but not necessarily by the
unidentified vehicle. Since Wendy's vehicle was not "hit,"
8§ 632.32(4)(a)2.b. does not mandate UM coverage in this case.
Accordingly, we reverse the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed
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41 SH RLEY S. ABRAHAMSON, C. J. (dissenting). The court
is asked whether the policyholder, DeHart, is entitled to
uni nsured notorist insurance coverage, a question that requires
statutory interpretation. The majority opinion fails to engage
in proper statutory interpretation and fails to provide DeHart
with the insurance protection to which she is statutorily
entitled. For the reasons set forth, | dissent.

142 1 first coment on the holdings of the majority
opinion and then the text of Ws. Stat. 8 632.32(4)(a). After
that | discuss why the prior case |law does not govern the
i nstant case. Finally, 1 discuss the policy reasons supporting
my interpretation of the statute.

I

143 The mjority opinion's holding is stated in two

different ways: In 992, 32, and 40 the majority opinion

requires that there be a "hit to" the policyholder's vehicle.
In contrast, the inplication of note 12 in 32 is that if the

policyholder's vehicle nakes contact wth another vehicle or

part thereof, the policyholder nmy be covered under the
uni nsured notorist policy.

44 Suppose, for exanple, if after swerving to mss the
uni dentified notor vehicle that had struck a different vehicle's
side view mrror, DeHart's vehicle had then struck another
vehi cl e. There would be a "hit by" the unidentified notor
vehicle and a "hit by" DeHart's vehicle, but no "hit to"

DeHart's vehicl e.
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145 A hit to the policyholder's vehicle is different from
a hit by the policyholder's vehicle. A hit to the
policyholder's vehicle is different from the policyholder's

vehicle making contact wth another vehicle. The mgjority

opi ni on does not address this significant distinction.

146 Furthernore, although Smth v. Cener al Casual ty

| nsurance Co., 2000 W 127, 239 Ws. 2d 646, 619 N W2d 882,

upon which the mpjority opinion relies, involved a "hit to" the

policyholder's vehicle, the text of Smth also speaks of an

internediate vehicle having "contact wth" the policyholder's
vehicle. Myjority op., T34.

47 The m ni num expectation for a decision of this court
is that the holding be clear. Unfortunately, the decision of
the court in the instant case does not neet that expectation.

|1

148 | turn to the text of the statute. The text of Ws.
Stat. 8 632.32(4)(a) does not require either a hit to the
policyholder's vehicle or contact between the policyholder's
vehicle and another vehicle. Wsconsin Stat. 8 632.32(4)(a)
mandates insurance coverage to a policyholder entitled to
recover danmages from an owner or operator of an uninsured notor
vehi cl e. Subdivision (4)(a)2.b. includes in the definition of
an uninsured nmotor vehicle "[a]n unidentified notor vehicle

i nvol ved in a hit-and-run acci dent” (enmphasi s added) .

Consequently, the statute nandates insurance coverage to a
policyholder entitled to recover danages from the operator of an

uni dentified notor vehicle involved in a hit-and-run acci dent.
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149 Wsconsin Stat. 8 632.32(4)(a)2. reads as foll ows:

(4) Required Uninsured Mtorist and Medical Paynents

Cover age. Every policy of insurance . . . that
I nsures W th respect to any not or
vehicle . . . against loss resulting from liability
i nposed by law for bodily injury or death suffered by
any person arising out of the . . . use of a notor

vehicle shall contain therein
(a) Uninsured notorist.

1. For the protection of persons injured who are
legally entitled to recover damages from owners or
operators of uninsured notor vehicles because of
bodily injury, sickness or disease, including death
resulting therefrom in limts of at |east $25,000 per
person and $50, 000 per acci dent.

2. In this paragraph "uninsured notor vehicle" also
i ncl udes:

a. An insured notor vehicle if before or after the
accident the liability insurer of the notor vehicle is
decl ared i nsol vent by a court of conpet ent
jurisdiction.

b. An unidentified nmotor vehicle involved in a hit-
and-run acci dent.

150 The term "hit-and-run" in Ws. St at.
8§ 632.32(4)(a)2.b. acts as a qualifying phrase requiring the
unidentified vehicle to conme into physical contact wth another
vehi cl e. Nothing in subdivision (4)(a)2.b. of the statute
suggests that the unidentified notor vehicle's contact has to be
with the policyholder's vehicle. I ndeed, nothing in subdivision
(4)(a)2.b. requires a "hit" to the policyholder's vehicle at
all, by any vehicle or part thereof, or contact between the
pol i cyhol der's vehicle and another vehicle. Thus, according to
the statute, the policyholder need not have a hit-and-run
accident wth the wunidentified notor vehicle, or be hit by

3
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anot her vehicle or part thereof, or have contact w th another
vehi cl e. To be protected under Ws. Stat. 8 632.32(4)(a), the
policyholder need only be legally entitled to recover danages
fromthe operator of an unidentified notor vehicle involved in a
hi t-and-run accident. Should the wunidentified motor vehicle
ever be identified, DeHart would be legally entitled to recover
damages from the operator of this vehicle if she proved the
facts she now asserts.

51 If the legislature wanted to require the unidentified
vehicle to hit the policyholder's vehicle, it could have so
st at ed. The legislature could have used |anguage I|ike that
found in DeHart's insurance policy, which defines an uninsured
nmotor vehicle as including "[a] hit-and-run vehicle whose

operator or owner is unknown and which strikes: (i) you or a

relative, (ii) a vehicle which you or a relative are occupying,
or (iii) your insured car." W sconsin Mitual policy, Part C,
section (2)(c) (enphasis added).? Al though the legislature

required a hit-and-run accident, it did not require a direct hit

! The parties, the majority opinion, and | agree that the
specific |anguage of DeHart's insurance policy does not provide
coverage under the facts of this case. Coverage not included in
an insurance contract my, however, be "conpelled and enforced
as though a part thereof where the inclusion of such coverage is
required by a properly enacted statute.” Progressive N. Ins.
Co. vVv. Ronanshek, 2005 W 67, 13, 281 Ws. 2d 300, 697
N. W2d 417 (quoted source omtted); mpjority op., T9.

The effect of the nmajority opinion at 18 (and its reliance
on the legislative history set forth in Hayne v. Progressive N
Ins. Co., 115 Ws. 2d 68, 76-85, 339 N W2d 588 (1983)) is to
anend the statute to conform in large part to the insurance

policy.
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or strike to the policyholder or the policyholder's vehicle by
the unidentified vehicle, another vehicle, or any part thereof,
or contact between the policyholder's vehicle and any other
vehi cl e.

152 DeHart alleges that her vehicle was forced off the
road by an unidentified notor vehicle that had just struck
another vehicle and was fleeing the accident scene.? DeHar t
asserts she suffered damages because of this unidentified notor
vehicle that was involved in a hit-and-run accident.

153 Plain and sinple, if the facts as alleged are true
DeHart suffered damages caused by the operator of the
unidentified notor vehicle involved in a hit-and-run accident;
the statute entitles her to recovery under uninsured notorist
cover age.

1]

154 The nmmjority opinion narromy focuses on prior case
law interpreting the statutory words "hit-and-run accident."”
Consequently, the majority opinion disregards the key statutory

words, nanely "involved in. The majority opinion |oses sight

of the fact that the policyhol der suffered damages caused by "an
uni dentified notor vehicle involved in a hit-and-run accident."”

2 The unidentified vehicle was still in the process of
“running,"” given the alleged proximty between the hit and

DeHart's vehicle. A different result mght occur if DeHart's
vehi cl e had been forced off the road by the unidentified vehicle
mles away from the hit-and-run accident with a third party
vehi cl e.
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55 Qur prior cases focused on whether a hit-and-run
accident had occurred.? This case is different. Unl i ke our
prior hit-and-run cases, wthout question there was a hit-and-
run accident in the present case. The hit-and-run accident was
between the wunidentified notor vehicle and the third-party
vehi cl e whose side view mrror was damaged. Majority op., 113
n.6, 132.°

56 Simlarly, the instant case does not fit into our
prior "mss-and-run" cases. In those cases there was no "hit"
by the unidentified notor vehicle (or any part thereof) with any
vehicle.® In the present case, the unidentified motor vehicle
hit a third-party vehicle whose side view mrror was danaged.

57 The majority opinion can be described as a m ss-and-
run decision, mssing the legal issue presented by the facts of
this case and running with a different [|egal issue. The

majority opinion refuses to give neaning to the statutory

3 The legislature did not define "hit-and-run" for purposes
of 8§ 632.32(4)(a)2.b. The Legislative Council Note in § 632.32,
ch. 102, Laws of 1979, adopted by the legislature, explains that
"A precise definition of hit-and-run is not necessary for in the
rare case where a question arises the court can draw the line."
Accordingly, "hit-and-run" has been construed on a case-by-case
basi s. Smth v. Gen. Cas. Ins. Co., 2000 W 127, 913, 239
Ws. 2d 646, 619 N.W2d 882; majority op., 715.

“ Both the majority opinion and | accept for purposes of
review that the unidentified notor vehicle struck a third party
vehicle before forcing DeHart's vehicle off of the road.
DeHart's insurance conpany, however, continues to dispute this
fact.

> See, e.g., Hayne v. Progressive N Ins. Co., 115
Ws. 2d 68, 75, 339 N.W2d 588 (1983); Progressive N 1Ins. Co.
v. Romanshek, 2005 W 67, {35, 281 Ws. 2d 300, 697 N W2d 417.

6
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| anguage, in effect rendering the words "involved in
superfluous. | disagree with this approach.
58 This court recognized the inportance of the words

"involved in" in Smth v. Ceneral Casualty Insurance Co., 2000

W 127, 239 Ws. 2d 646, 619 N W2d 882. The court expl ai ned
that "[t]he use of the word 'involved does not strike us as a
word that should be narrowy applied only to a hit-and-run
accident involving a direct hit to the insured vehicle. Her e,
the unidentified vehicle was clearly "involved : it precipitated
the accident through contact with the intermediate vehicle.”
Smith, 239 Ws. 2d 646, 112. The Smith court clearly recognized

that the statutory words "involved in" require an expansive
interpretation. Smth equated the words "an unidentified notor
vehicle is involved in a hit-and-run accident” with the words
"an unidentified notor vehicle precipitated the accident through
contact with the internediate vehicle."

159 The Smith court concluded that the policyholder had
been hit indirectly by the unidentified nmotor vehicle, and that
it did not need to go any further in its analysis of the words

"involved in." Smth is informative in providing guidance about

the words "involved in" but does not provide an answer to the
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present case because the facts are dissimlar. The present case
forces the court to address the issue that Snmith left open.®

160 If the nmajority opinion were to examne the entire
statutory text and not just the hit-and-run |anguage, the
maj ority opinion would conclude that the statutory |anguage is
clear: Uninsured notorist coverage is mandated when danmage to
the policyholder results from an unidentified vehicle "invol ved
in" a hit-and-run accident. The majority opinion would further
conclude that the present case fits the statutory requirenents.
DeHart's damage resulted from an unidentified vehicle that was
"involved in" a hit-and-run accident.

61 1 cannot join the mgjority opinion, which relies
solely on cases that have interpreted and applied only the "hit-

and-run" language in Ws. Stat. 8§ 632.32(4)(a)2.b. These hit-

and-run and m ss-and-run cases unfortunately have encrusted the

® Notably, |anguage in Progressive Northern Insurance Co. V.
Romanshek, 2005 W 67, 281 Ws. 2d 300, 697 N.W2d 417, a m ss-
and-run case, also |leaves open the interpretation of Ws. Stat.
§ 632.32(4)(a)2.b. that would allow DeHart to recover uninsured
not ori st coverage under the circunstances of the present case
The Romanshek court explained that "[t]he cases in which we
found that UM [uninsured notorist] coverage was nandated by
8 632.32(4)(a)2.b. al | i nvol ved ci rcunst ances wher e an
unidentified vehicle, or part thereof, nmade contact with the
insured's vehicle or where an unidentified vehicle was
"involved' in an accident in which there was physical contact."
Romanshek, 281 Ws. 2d 300, 9139 (enphasis added). Here, the
unidentified vehicle was "involved® in an accident in which
there was physical contact, which subsequently caused damage to
DeHart . But the majority opinion at 91928, 32 n.12, although
twice quoting this text of Romanshek, is so fixated upon the
interpretation of "hit-and-run" that it fails to recognize how,
even under the precedent it clains it is bound to, DeHart is
entitled to coverage.
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plain |anguage of the statute, obstructing the majority's

ability to see the |language of the statute. The ngjority
opinion clains it is followng stare decisis. Mpjority op.,
129. It is not. Rat her, the majority opinion chokes the text

of the statute with inapposite case |aw Only by returning to
the statutory text itself can this court engage in a proper
interpretation of Ws. Stat. 8 632.32(4)(a)2.b. that gives full
effect and neaning to all of the words of the statute.

|V

162 Wsconsin Stat. 8 632.32(4)(a) has been, and should
be, interpreted in |light of the public policy concerns
underlying the statute.

63 The wunderlying purpose of uninsured notorist coverage
is to conpensate "an injured person who is the victim of an
uninsured notorist's negligence to the sanme extent as if the
uni nsured nmotorist were insured."’ If the operator of the
unidentified notor vehicle were insured, DeHart would have a
good claim By properly recognizing that the danage DeHart
suffered stenms directly from an wunidentified notor vehicle
involved in a hit-and-run accident, the court will accord DeHart
t he coverage the | egislature mandat ed.

64 Furthernore, the court has declared that a "public

policy concern . . . of primary relevance to our analysis" in

" Theis v. Mdwest Security Ins. Co, 2000 W 15, 928, 232
Ws. 2d 749, 606 N.W2d 162; Smth v. CGen. Cas. Ins. Co., 2000
W 127, 926, 239 Ws. 2d 646, 619 N.W2d 882; mmjority op., 938.
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uni nsured notorist cases is "that of preventing fraud."®

See
majority op., Y37.

65 Fraud is not a concern in the present case because
there was a hit-and-run accident.® Wtnesses exist and physica
evi dence should be available. The genuineness of DeHart's claim

can be tested at trial, during which DeHart has the burden of

proof. Preventing fraudul ent clains based on "phantonm vehicles
should not notivate the court's interpretation when an
unidentified notor vehicle is "involved in a hit-and-run
acci dent. "

* * * *

166 On revi ew of t he t ext of W's. St at .
§ 632.32(4)(a)2.b., the facts of the instant case, prior case
law, and the public policies underlying the statute, | conclude
that DeHart is entitled to uninsured notorist coverage. Wen an
uni dentified vehicle strikes a vehicle and flees the hit-and-run
accident scene, and another vehicle, I|ike DeHart's, suffers
damage as a result of the hit-and-run accident, the owner of the
damaged vehicle (here DeHart) is entitled to uninsured notori st
coverage pursuant to the clear |anguage of § 632.32(4)(a)2.b.
Neither a "hit to" the policyholder's vehicle by any vehicle or
any part thereof nor contact between the policyholder's vehicle

and anot her vehicle is statutorily required.

8 Smith v. Gen. Cas. Ins. Co., 2000 W 127, 925, 239
Ws. 2d 646, 619 N W2d 882.

® Wsconsin Mt ual concedes DeHart is not nmaking a
fraudul ent claim

10
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167 1 would not, however, grant summary judgnent to either
party on the record before us. | agree with the court of
appeals that material facts are in dispute, including whether
the unidentified notor vehicle struck the side view mrror of
the other vehicle and whether the hit-and-run accident caused
DeHart's danage. | would therefore remand the cause to the
circuit court for trial.

168 For the reasons set forth, | dissent.

169 | am authorized to state that Justices ANN WALSH
BRADLEY and LOUI S B. BUTLER, JR join this opinion.
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