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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

deci s i on of  t he cour t  of  appeal s t hat  r ever sed and r emanded t he 

ci r cui t  cour t ' s  summar y j udgment 1 concl udi ng t hat  t he mot or  

vehi c l e i nsur ance pol i cy pr ovi ded t o Wendy and Gar y DeHar t  ( t he 

DeHar t s)  by Wi sconsi n Mut ual  I nsur ance Company ( Wi sconsi n 

Mut ual )  di d not  pr ovi de uni nsur ed mot or i st  ( UM)  cover age f or  

                                                 
1 Judgment  of  t he Ci r cui t  Cour t  f or  Langl ade Count y,  Judge 

Rober t  Kennedy,  Jr .  pr esi ded.  
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Wendy' s aut omobi l e acci dent .   The cour t  of  appeal s deci ded t hat  

t he physi cal  cont act  el ement  of  a " hi t - and- r un acci dent "  under  

Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  ( 2005- 06) 2 was met  and t he st at ut e 

mandat es UM cover age i f  t he uni dent i f i ed mot or  vehi c l e st r uck 

anot her  vehi c l e bef or e f or c i ng Wendy' s vehi c l e of f  t he r oad.   

DeHar t  v.  Wi s.  Mut .  I ns.  Co. ,  2006 WI  App 129,  ¶¶1,  16,  294 

Wi s.  2d 387,  719 N. W. 2d 518.   Si nce t he cour t  of  appeal s al so 

concl uded t her e was a genui ne i ssue of  mat er i al  f act  as t o 

whet her  t he uni dent i f i ed vehi c l e act ual l y made physi cal  cont act  

wi t h t he ot her  vehi c l e,  i t  r emanded t he cause t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.   I d. ,  ¶17.   

¶2 We concl ude t hat  t he physi cal  cont act  el ement  f or  a 

" hi t - and- r un acci dent "  under  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  

r equi r es:   ( 1)  a " hi t "  by t he uni dent i f i ed mot or  vehi c l e,  or  

par t  t her eof ,  and ( 2)  a " hi t "  t o t he i nsur ed' s vehi c l e by 

anot her  vehi c l e or  par t  t her eof ,  but  not  necessar i l y  by t he 

uni dent i f i ed vehi c l e.   Si nce Wendy' s vehi c l e was not  " hi t , "  

§ 632. 32( 4) ( a) 2. b.  does not  mandat e UM cover age i n t hi s case.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.    

I .   BACKGROUND 

¶3 Wendy was i nvol ved i n an aut omobi l e acci dent  on a t wo-

l ane hi ghway i n Langl ade Count y,  Wi sconsi n,  on December  6,  2000.   

Wendy' s vehi c l e was f ol l owi ng vehi c l es dr i ven by Donna Br ewer  

and Char l ot t e El l wi t z.   An uni dent i f i ed vehi c l e,  whi ch was 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se not ed.  
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t r avel i ng t owar d Wendy and t he ot her  vehi c l es,  cr ossed t he 

cent er  l i ne and pr oceeded t owar d Br ewer ' s vehi c l e.   The DeHar t s  

cont end t hat  t he uni dent i f i ed vehi c l e hi t  Br ewer ' s vehi c l e,  

st r i k i ng of f  t he dr i ver ' s s i de mi r r or .   However ,  Wi sconsi n 

Mut ual  di sagr ees and ar gues t hat  Br ewer  i s not  posi t i ve t hat  t he 

mi r r or  was st r uck of f  by t he uni dent i f i ed vehi c l e.   I n any 

event ,  t he uni dent i f i ed vehi c l e cont i nued t o t r avel  i n t he 

oncomi ng l ane of  t r af f i c  t owar d El l wi t z ' s vehi c l e,  f or c i ng 

El l wi t z t o pul l  over  and near l y st op,  and t hen cont i nued t owar d 

Wendy' s vehi c l e,  f or c i ng Wendy t o l ose cont r ol  of  her  vehi c l e 

and t r avel  of f  t he r oad.   The uni dent i f i ed vehi c l e di d not  make 

physi cal  cont act  wi t h Wendy' s  vehi c l e,  nor  di d any ot her  

vehi c l e.   The uni dent i f i ed vehi c l e t hen l ef t  t he scene and 

posi t i ve i dent i f i cat i on of  t he vehi c l e or  i t s dr i ver  has never  

been made.  

¶4 Si nce i dent i f i cat i on of  t he dr i ver  of  t he uni dent i f i ed 

vehi c l e coul d not  be made,  t he DeHar t s f i l ed a l awsui t  i n 

Langl ade Count y agai nst  t hei r  i nsur er ,  Wi sconsi n Mut ual ,  seeki ng 

UM benef i t s under  t hei r  own pol i cy3 f or  damages caused by t he 

uni dent i f i ed vehi c l e. 4  Wi sconsi n Mut ual  moved f or  summar y 

                                                 
3 The Wi sconsi n Mut ual  pol i cy def i nes an uni nsur ed mot or  

vehi c l e as i ncl udi ng " [ a]  hi t - and- r un vehi c l e whose oper at or  or  
owner  i s unknown and whi ch st r i kes:   ( i )  you or  a r el at i ve,  ( i i )  
a vehi c l e whi ch you or  a r el at i ve ar e occupyi ng,  or  ( i i i )  your  
i nsur ed car . "   Wi sconsi n Mut ual  pol i cy,  par t  C,  sect i on ( 2) ( c) .  

4 Damages al l eged i n t he Compl ai nt  i ncl uded,  i n par t ,  money 
damages f or  medi cal  expenses f or  Wendy DeHar t ' s i nj ur i es and f or  
t he l oss of  her  ser vi ces,  soci et y,  and compani onshi p.   
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j udgment ,  cont endi ng t hat  t her e was no cover age because no 

vehi c l e st r uck Wendy' s vehi c l e.   The ci r cui t  cour t  gr ant ed 

summar y j udgment ,  denyi ng UM cover age f or  Wendy ' s acci dent  and 

di smi ssi ng t he DeHar t s '  compl ai nt .    

¶5 The DeHar t s appeal ed,  ar gui ng t hat  because t he 

uni dent i f i ed mot or  vehi c l e st r uck Br ewer ' s vehi c l e and t hen 

f or ced Wendy' s vehi c l e of f  t he r oad,  i t  i s  an uni dent i f i ed mot or  

vehi c l e i nvol ved i n a hi t - and- r un acci dent  under  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.   Ther ef or e,  t he st at ut e mandat es cover age.   

The cour t  of  appeal s r ecogni zed t hat  " Wi sconsi n cour t s have 

consi st ent l y concl uded t he t er m ' hi t - and- r un'  i s  unambi guous and 

i ncl udes a physi cal  cont act  el ement . "   DeHar t ,  294 Wi s.  2d 387,  

¶5.   Ther ef or e,  t he cour t  of  appeal s i nt er pr et ed 

§ 632. 32( 4) ( a) 2. b.  t o mandat e cover age i n t hi s  case i f  t he 

uni dent i f i ed mot or  vehi c l e act ual l y made physi cal  cont act  wi t h 

Br ewer ' s vehi c l e.   I d. ,  ¶14.   Si nce t he cour t  of  appeal s 

concl uded t hat  a genui ne i ssue of  mat er i al  f act  r emai ned as t o 

whet her  t he uni dent i f i ed vehi c l e di d so,  t he cour t  of  appeal s 

r emanded f or  f ur t her  pr oceedi ngs.   I d. ,  ¶¶6,  17.    

¶6 We gr ant ed Wi sconsi n Mut ual ' s pet i t i on t o r evi ew t he 

deci s i on of  t he cour t  of  appeal s.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶7 We r evi ew a gr ant  of  summar y j udgment  i ndependent l y,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   Gr een 

Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 816 

( 1987) .   I n det er mi ni ng whet her  summar y j udgment  shoul d be 
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gr ant ed,  we vi ew t he f act s i n t he l i ght  most  f avor abl e t o t he 

non- movi ng par t y .   Kr aemer  Br os. ,  I nc.  v.  Uni t ed St at es Fi r e 

I ns.  Co. ,  89 Wi s.  2d 555,  567,  278 N. W. 2d 857 ( 1979)  ( c i t i ng 

Adi ckes v.  Kr ess & Co. ,  398 U. S.  144,  157- 58 ( 1970) ) .  

¶8 To det er mi ne whet her  summar y j udgment  i s appr opr i at e 

i n t hi s case,  we i nt er pr et  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.   The 

i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y,  " but  benef i t i ng f r om t he anal yses of  t he cour t  of  

appeal s and t he ci r cui t  cour t . "   Mar der  v.  Bd.  of  Regent s of  t he 

Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 

N. W. 2d 110.  

B.  Uni nsur ed Mot or i st  Cover age 

¶9 Wendy' s acci dent  may be cover ed by t he Wi sconsi n 

Mut ual  pol i cy i f  t he pol i cy l anguage r equi r es cover age or  i f  

Wi s.  St at .  § 632. 32 r equi r es cover age.   Cover age not  i ncl uded i n 

an i nsur ance cont r act  may be " compel l ed and enf or ced as t hough a 

par t  t her eof  wher e t he i ncl usi on of  such cover age i s r equi r ed by 

a pr oper l y enact ed st at ut e. "   Pr ogr essi ve N.  I ns.  Co.  v.  

Romanshek,  2005 WI  67,  ¶13,  281 Wi s.  2d 300,  697 N. W. 2d 417 

( quot i ng Ami dzi ch v.  Char t er  Oak Fi r e I ns.  Co. ,  44 Wi s.  2d 45,  

53,  170 N. W. 2d 813 ( 1969) ) ;  see al so Wegner  v.  Her i t age Mut .  

I ns.  Co. ,  173 Wi s.  2d 118,  124,  496 N. W. 2d 140 ( Ct .  App.  1992)  

( " Ever y pol i cy of  aut o i nsur ance i ssued i n Wi sconsi n must  

pr ovi de at  l east  as much pr ot ect i on as t he st at ut e,  al t hough 

i nsur er s may br oaden t he cover age. " ) .    

¶10 I n t hi s case,  t he DeHar t s concede t hat  Wendy' s  

acci dent  i s not  cover ed by t he pol i cy l anguage,  whi ch r equi r es 
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t he uni dent i f i ed vehi c l e t o st r i ke t he i nsur ed,  t he i nsur ed' s 

vehi c l e,  or  a vehi c l e i n whi ch t he i nsur ed i s an occupant .   

Ther ef or e,  t he quest i on we must  deci de i s not  t he pr oper  

const r uct i on of  t he pol i cy l anguage,  but  what  t he st at ut e 

r equi r es.   As such,  " t he r easonabl e expect at i on of  t he i nsur ed 

r egar di ng t he l anguage of  t he pol i cy i s not  r el evant  t o our  

anal ysi s. "   Romanshek,  281 Wi s.  2d 300,  ¶13 ( quot i ng Smi t h v.  

Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶27,  239 Wi s.  2d 646,  619 

N. W. 2d 882) .   

¶11 Wi sconsi n St at .  § 632. 32( 1)  r equi r es ever y pol i cy of  

i nsur ance i ssued or  del i ver ed i n Wi sconsi n t o cont ai n cer t ai n 

pr ovi s i ons. 5  One of  t he mandat or y pr ovi s i ons i s UM cover age 

under  § 632. 32( 4) ( a) ,  whi ch pr ovi des:  

1.  For  t he pr ot ect i on of  per sons i nj ur ed who 
ar e l egal l y ent i t l ed t o r ecover  damages f r om owner s or  
oper at or s of  uni nsur ed mot or  vehi c l es because of  
bodi l y i nj ur y,  s i ckness or  di sease,  i ncl udi ng deat h 
r esul t i ng t her ef r om,  i n l i mi t s  of  at  l east  $25, 000 per  
per son and $50, 000 per  acci dent .  

2.  I n t hi s par agr aph " uni nsur ed mot or  vehi c l e"  
al so i ncl udes:  

.  .  .  

b.  An uni dent i f i ed mot or  vehi c l e i nvol ved i n a 
hi t - and- r un acci dent .  

Wi s.  St at .  § 632. 32( 4) ( a)  ( emphasi s added) .    

                                                 
5 Wi sconsi n St at .  § 632. 32( 1)  st at es:   " Except  as ot her wi se 

pr ovi ded,  t hi s sect i on appl i es t o ever y pol i cy of  i nsur ance 
i ssued or  del i ver ed i n t hi s st at e agai nst  t he i nsur ed' s 
l i abi l i t y  f or  l oss or  damage r esul t i ng f r om acci dent  caused by 
any mot or  vehi c l e,  whet her  t he l oss or  damage i s t o pr oper t y or  
t o a per son. "  
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C.  Wi sconsi n St at .  § 632. 32( 4) ( a) 2. b.  

¶12 I n t hi s case,  we i nt er pr et  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  t o det er mi ne whet her  cover age f or  Wendy' s 

acci dent  i s mandat ed.   " [ T] he pur pose of  st at ut or y 

i nt er pr et at i on i s t o det er mi ne what  t he st at ut e means so t hat  i t  

may be gi ven i t s  f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex 

r el .  Kal al  v.  Ci r .  Ct .  f or  Dane Count y,  2004 WI  58,  ¶44,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   " [ S] t at ut or y i nt er pr et at i on 

' begi ns wi t h t he l anguage of  t he st at ut e. ' "   I d. ,  ¶45 ( quot i ng 

Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  612 

N. W. 2d 659) .   I f  t he wor ds of  a st at ut e have a pl ai n meani ng,  we 

or di nar i l y  st op our  i nqui r y and appl y t he wor ds chosen by t he 

l egi s l at ur e.   I d.   The st at ut or y l anguage i s gi ven i t s common 

and or di nar y meani ng unl ess t her e ar e t echni cal  or  speci al l y-

def i ned wor ds or  phr ases.   I d.   " [ A]  st at ut e i s ambi guous i f  i t  

i s  capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med 

per sons i n t wo or  mor e senses. "   I d. ,  ¶47.   I f  a st at ut e i s 

ambi guous,  t he cour t  may exami ne ext r i nsi c sour ces,  such as 

l egi s l at i ve hi st or y.   I d. ,  ¶48.   The cour t  may al so consul t  

l egi s l at i ve hi st or y " t o conf i r m or  ver i f y a pl ai n- meani ng 

i nt er pr et at i on. "   I d. ¸  ¶51.  

¶13 We have i nt er pr et ed Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  i n 

pr i or  cases and r ecent l y r eaf f i r med our  20- pl us year s of  

pr ecedent  est abl i shi ng t hat  t he phr ase " hi t - and- r un acci dent "  i s  

unambi guous and i ncl udes a physi cal  cont act  el ement .   Romanshek,  

281 Wi s.  2d 300,  ¶¶20,  31 ( c i t i ng Smi t h,  239 Wi s.  2d 646,  ¶11;  

Hayne v.  Pr ogr essi ve N.  I ns.  Co. ,  115 Wi s.  2d 68,  74,  339 N. W. 2d 
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588 ( 1983) ) . 6  We quot ed Hayne,  our  f i r st  case i nt er pr et i ng 

§ 632. 32( 4) ( a) 2. b. ,  as f ol l ows:  

[ T] he st at ut or y l anguage of  sec.  632. 32( 4) ( a) 2. b. ,  
St at s. ,  i s  unambi guous.   We t her ef or e ar r i ve at  t he 
l egi s l at ur e' s i nt ent  by accor di ng t he l anguage i t s 
common and accept ed meani ng.   As pr evi ousl y not ed,  t he 
common and accept ed meani ng of  t he t er m " hi t - and- r un"  
i ncl udes an el ement  of  physi cal  cont act .   Sect i on 
632. 32( 4) ( a) 2. b.  mandat es cover age onl y f or  " hi t - and-
r un"  acci dent s i nvol v i ng an uni dent i f i ed mot or  
vehi c l e.   The cl ear  st at ut or y l anguage of  sec.  
632. 32( 4) ( a) 2. b.  r ef l ect s a l egi s l at i ve i nt ent  t hat  
t he st at ut e appl y onl y t o acci dent s i n whi ch t her e has 
been physi cal  cont act .    

I d. ,  ¶20 ( quot i ng Hayne,  115 Wi s.  2d at  74) .    

¶14 The i ssue i n t hi s case i s not  whet her  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  r equi r es physi cal  cont act ,  but  r at her ,  what  

t hat  r equi r ement  ent ai l s.   Summar y j udgment  may be gr ant ed t o 

Wi sconsi n Mut ual  i f  t he f act s,  v i ewed i n t he l i ght  most  

f avor abl e t o t he DeHar t s,  do not  meet  t he physi cal  cont act  

r equi r ement  f or  a " hi t - and- r un acci dent "  under  

§ 632. 32( 4) ( a) 2. b.   The f act s v i ewed i n t he l i ght  most  f avor abl e 

t o t he DeHar t s ar e t hat  an uni dent i f i ed vehi c l e cr ossed t he 

cent er  l i ne,  hi t  Br ewer ' s vehi c l e and t hen cont i nued t o t r avel  

i n t he oncomi ng l ane of  t r af f i c ,  f or c i ng Wendy t o l ose cont r ol  

of  her  vehi c l e and t r avel  of f  t he r oad.   Under  t hi s f act ual  

                                                 
6 Wi sconsi n St at .  § 632. 32( 4) ( a) 2. b.  al so r equi r es an 

uni dent i f i ed mot or  vehi c l e and t hat  t he uni dent i f i ed mot or  
vehi c l e r uns f r om t he scene of  t he acci dent .   Pr ogr essi ve N.  
I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶31,  281 Wi s.  2d 300,  697 
N. W. 2d 417 ( c i t i ng Smi t h v.  Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  
¶10,  239 Wi s.  2d 646,  619 N. W. 2d 882) .   I n t he case bef or e us,  
t hese el ement s ar e not  at  i ssue.  
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scenar i o t he uni dent i f i ed vehi c l e " hi t "  anot her  vehi c l e;  

t her ef or e,  t he i ssue we f ace i s whet her  t he phr ase " hi t - and- r un 

acci dent "  i n § 632. 32( 4) ( a) 2. b.  r equi r es a " hi t "  t o t he i nsur ed 

vehi c l e. 7    

¶15 Al t hough we have est abl i shed t hat  t he t er m " hi t - and-

r un"  unambi guousl y i ncl udes an el ement  of  physi cal  cont act ,  we 

r ecogni ze t hat  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  does not  

speci f i cal l y def i ne " hi t - and- r un. "   The Legi s l at i ve Counci l  Not e 

i n § 632. 32,  ch.  102,  Laws of  1979,  adopt ed by t he l egi s l at ur e,  

expl ai ns t he l egi s l at i ve i nt ent  f or  not  i ncl udi ng a def i ni t i on 

f or  " hi t - and- r un"  by st at i ng:   " A pr eci se def i ni t i on of  hi t - and-

r un i s not  necessar y f or  i n t he r ar e case wher e a quest i on 

ar i ses t he cour t  can dr aw t he l i ne. "   Accor di ngl y,  t he t er m 

" hi t - and- r un"  has been const r ued on a case- by- case basi s.   

Smi t h,  239 Wi s.  2d 646,  ¶13.   Pr i or  deci s i ons expl ai ni ng and 

i nt er pr et i ng t he physi cal  cont act  r equi r ement  ar e i nst r uct i ve t o 

our  det er mi nat i on i n t hi s case.  

¶16 The f i r st  case i n whi ch we i nt er pr et ed Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  and est abl i shed t hat  t he st at ut e r equi r es 

physi cal  cont act  was Hayne,  115 Wi s.  2d at  69.   I n Hayne,  " [ t ] he 

sol e i ssue on appeal  [ was]  whet her  sec.  632. 32( 4) ( a) 2. b. ,  

                                                 
7 The DeHar t s cont end t hat  based on t he pl ai n l anguage of  

Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  t he t er m " hi t - and- r un"  r equi r es a 
" hi t "  onl y by t he uni dent i f i ed vehi c l e and not  a " hi t "  t o t he 
i nsur ed vehi c l e.   The st at ut e r ef er s t o " [ a] n uni dent i f i ed mot or  
vehi c l e i nvol ved i n a hi t - and- r un acci dent . "   § 632. 32( 4) ( a) 2. b.   
We do not  bel i eve t he phr ase " hi t - and- r un acci dent "  i s  so 
l i mi t ed i n t hi s cont ext  based on our  i nt er pr et at i on of  t he 
l anguage i n our  cases di scussed l at er  i n t hi s opi ni on.  
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St at s. ,  r equi r es uni nsur ed mot or i st  cover age f or  an acci dent  

i nvol v i ng an i nsur ed' s vehi c l e and an uni dent i f i ed mot or  vehi c l e 

when t her e was no physi cal  cont act  bet ween t he t wo vehi c l es. "   

I d.   The i nsur ed swer ved t o avoi d an oncomi ng vehi c l e,  l ost  

cont r ol  of  hi s vehi c l e,  and t he vehi c l e over t ur ned.   I d.   Ther e 

was no physi cal  cont act  bet ween t he i nsur ed' s vehi c l e and t he 

uni dent i f i ed vehi c l e.   I d.   We hel d t hat  t he i nsur ed' s acci dent  

was not  cover ed under  § 632. 32( 4) ( a) 2. b.  because,  af t er  

exami ni ng di ct i onar y def i ni t i ons of  " hi t - and- r un, "  we concl uded 

t hat  t he common and accept ed meani ng of  t he st at ut or y l anguage 

unambi guousl y i ncl uded an el ement  of  physi cal  cont act  t hat  was 

not  met  wher e t he vehi c l es di d not  make physi cal  cont act .   I d.  

at  73- 74.   We f ur t her  expl ai ned what  physi cal  cont act  means by 

st at i ng t hat  " t he pl ai n meani ng of  t he phr ase ' physi cal  cont act '  

i s  appar ent  and r equi r es a hi t  or  t ouchi ng bet ween t he 

vehi c l es. "   I d.  at  78.  

¶17 Whi l e we di d not  need t o r esor t  t o l egi s l at i ve hi st or y 

because we concl uded t he st at ut e was unambi guous on i t s f ace,  we 

not ed t hat  t he st at ut or y hi st or y suppor t ed our  concl usi on t hat  

t he st at ut e di d not  pr ovi de cover age when t her e was no physi cal  

cont act  bet ween t he vehi c l es.   I d.  at  76.   Pr i or  t o t he 

enact ment  of  Wi s.  St at .  § 632. 32( 4) ( a) 2. b. ,  UM cover age was 

pr ovi ded under  Wi s.  St at .  § 204. 30( 5)  ( Supp.  1965) ,  but  di d not  

i ncl ude a pr ovi s i on f or  uni nsur ed mot or  vehi c l es i nvol ved i n 

hi t - and- r un acci dent s.   I d.  at  77- 78. 8  I n Ami dzi ch,  a case 
                                                 

8 Wi sconsi n St at .  § 204. 30( 5) ( a)  and ( b)  ( Supp.  1965)  
st at ed,  i n r el evant  par t :  
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deci ded pr i or  t o t he enact ment  of  § 632. 32( 4) ( a) 2. b.  t hat  

i nvol ved an acci dent  s i mi l ar  t o Hayne wher e t her e was no 

st r i k i ng or  act ual  col l i s i on,  we deni ed UM cover age under  t he 

t er ms of  t he pol i cy because t he def i ni t i on of  " hi t - and- r un"  

r equi r ed physi cal  cont act .   Ami dzi ch,  44 Wi s.  2d at  50. 9   We 

concl uded t he phr ase " physi cal  cont act "  pl ai nl y meant  t hat  

" t her e be an act ual  st r i k i ng bet ween t he ' hi t - and- r un 

                                                                                                                                                             
( 5)  Uni nsur ed mot or i st s cover age.   ( a)  No 

aut omobi l e l i abi l i t y  or  mot or  vehi c l e l i abi l i t y  pol i cy 
of  i nsur ance i nsur i ng agai nst  l oss r esul t i ng f r om 
l i abi l i t y  i mposed by l aw f or  bodi l y i nj ur y or  deat h 
suf f er ed by any per son ar i s i ng out  of  t he owner shi p,  
mai nt enance or  use of  a mot or  vehi c l e shal l  be 
del i ver ed or  i ssued f or  del i ver y i n t hi s st at e wi t h 
r espect  t o any mot or  vehi c l e r egi st er ed or  pr i nci pal l y 
gar aged i n t hi s  st at e unl ess cover age i s pr ovi ded 
t her ei n or  suppl ement al  t her et o i n l i mi t s f or  bodi l y 
i nj ur y or  deat h i n t he amount  of  $10, 000 per  per son 
and $20, 000 per  acci dent  under  pr ovi s i ons appr oved by 
t he commi ssi oner  of  i nsur ance,  f or  t he pr ot ect i on of  
per sons i nsur ed t her eunder  who ar e l egal l y ent i t l ed t o 
r ecover  damages f r om owner s or  oper at or s of  uni nsur ed 
mot or  vehi c l es because of  bodi l y i nj ur y,  s i ckness or  
di sease,  i ncl udi ng deat h r esul t i ng t her ef r om.   The 
named i nsur ed has t he r i ght  t o r ej ect  such cover age 
.  .  .  .  

( b)  For  pur poses of  t hi s cover age,  ' uni nsur ed 
mot or  vehi c l e'  i ncl udes an i nsur ed mot or  vehi c l e i f  
bef or e or  af t er  t he acci dent  t he l i abi l i t y  i nsur er  of  
t he mot or  vehi c l e i s decl ar ed i nsol vent  by a cour t  of  
compet ent  j ur i sdi ct i on.  

9 I n Ami dzi ch,  we wer e i nt er pr et i ng t he aut omobi l e l i abi l i t y 
pol i cy l anguage,  whi ch def i ned a " hi t - and- r un aut omobi l e"  as " an 
aut omobi l e whi ch causes bodi l y i nj ur y t o an i nsur ed ar i s i ng out  
of  physi cal  cont act  of  such aut omobi l e wi t h t he i nsur ed or  wi t h 
an aut omobi l e whi ch t he i nsur ed i s occupyi ng at  t he t i me of  t he 
acci dent . "   Ami dzi ch v.  Char t er  Oak Fi r e I ns.  Co. ,  44 Wi s.  2d 
45,  50,  170 N. W. 2d 813 ( 1969) .    
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aut omobi l e'  and t he i nsur ed' s vehi c l e,  at  l east  i n a s i t uat i on 

wher e onl y t wo vehi c l es ar e i nvol ved. "   I d.  at  51.    However ,  we 

not ed t hat  " [ p] er suasi ve ar gument s coul d be made t hat  st at ut or y 

r equi r ement s t o af f or d cover age t o t he pl ai nt i f f  shoul d be 

pr ovi ded.   The pr esent  st at ut e [ sec.  204. 30( 5) ] ,  however ,  does 

not  r equi r e such cover age. "   I d.  at  54.  

¶18 Subsequent  t o our  deci s i on i n Ami dzi ch,  t he 

l egi s l at ur e cr eat ed Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  t o i ncl ude 

" [ a] n uni dent i f i ed mot or  vehi c l e i nvol ved i n a hi t - and- r un 

acci dent "  as an uni nsur ed mot or  vehi c l e.   Hayne,  115 Wi s.  2d at  

82 ( c i t i ng ch.  102,  sec.  171,  Laws of  1979) .   We expl ai ned t hat  

t he l egi s l at ur e was pr esumed t o have act ed wi t h f ul l  knowl edge 

of  our  i nt er pr et at i on of  " hi t - and- r un"  i n Ami dzi ch,  whi ch 

r equi r ed physi cal  cont act .   I d.  at  84 ( c i t i ng Gl i nski  v.  

Shel don,  88 Wi s.  2d 509,  519- 20,  276 N. W. 2d 815 ( 1979) ) .   

Ther ef or e,  we concl uded t hat  t he l egi s l at ur e was awar e t hat  most  

i nsur ance pol i c i es wi t h t he t er m " hi t - and- r un"  r equi r ed an 

el ement  of  physi cal  cont act  and i f  t he l egi s l at ur e had want ed t o 

change t hat  pr ov i s i on i t  coul d have done so,  but  i t  di d not .   

I d.   We st at ed t hat  t he l egi s l at ur e had a choi ce bet ween t wo 

pol i c i es:   ( 1)  " def i ne uni nsur ed mot or  vehi c l e t o i ncl ude an 

uni dent i f i ed mot or  vehi c l e i nvol ved i n an acci dent ,  r egar dl ess 

of  whet her  physi cal  cont act  occur r ed; "  or  ( 2)  " def i ne uni nsur ed 

mot or  vehi c l e t o i ncl ude an uni dent i f i ed mot or  vehi c l e i nvol ved 

i n a ' hi t - and- r un'  acci dent . "   I d.   Si nce t he l egi s l at ur e chose 

t he l at t er ,  physi cal  cont act  i s r equi r ed by § 632. 32( 4) ( a) 2. b.   

I d.  
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¶19 I n Hayne,  we r ej ect ed t he i nsur ed' s ar gument  t hat  t he 

t er m " hi t - and- r un"  shoul d i ncl ude " mi ss- and- r un"  acci dent s 

because ot her  j ur i sdi ct i ons had concl uded t hat  t hei r  UM st at ut es 

di d not  " connot e physi cal  cont act . "   I d.  at  75.   We not ed t hat  

i n ot her  st at es,  st at ut es i mpose " a dut y on a dr i ver  i nvol ved i n 

an acci dent  t o st op,  pr ovi de cer t ai n i nf or mat i on,  and r ender  

ai d. "   I d.   However ,  Wi sconsi n' s ver si on of  t hese st at ut es i s 

ent i t l ed " Dut y upon st r i k i ng per son or  at t ended or  occupi ed 

vehi c l e. "   I d.  ( quot i ng Wi s.  St at .  § 346. 67 ( 1981- 82) ) .   We 

quot ed § 346. 67( 1) ( a)  ( 1981- 82) ,  whi ch st at ed,  i n par t :   " he 

shal l  gi ve hi s name,  addr ess and t he r egi st r at i on number  of  t he 

vehi c l e he i s dr i v i ng t o t he per son st r uck .  .  .  . "   I d.   

Ther ef or e,  we concl uded t hat  " [ t ] he r ef er ence t o ' s t r i k i ng'  i n 

sec.  346. 67 suppor t s our  concl usi on t hat  t he pl ai n meani ng of  

' hi t - and- r un'  i n sec.  632. 32( 4) ( a) 2. b.  i ncl udes a physi cal  

cont act  el ement . "   I d.    

¶20 The di ssent  i n Hayne ar gued t hat  sever al  pol i cy 

ar gument s suppor t ed i ncl udi ng mi ss- and- r un acci dent s wi t hi n t he 

t er m " hi t - and- r un acci dent s"  under  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.   

I d.  at  93- 95 ( Abr ahamson,  J. ,  di ssent i ng) .   The maj or i t y 

r ecogni zed t he pol i cy ar gument s f avor i ng UM cover age,  but  

concl uded i t  coul d not  " change t he wor di ng of  a st at ut e by 

l i ber al  const r uct i on t o mean somet hi ng t hat  t he l egi s l at ur e di d 

not  i nt end,  or  t hat  t he pl ai n l anguage of  t he st at ut e wi l l  not  

suppor t .   The l egi s l at ur e can,  i f  i t  so desi r es,  amend t he 

uni nsur ed mot or i st  st at ut e t o r ef l ect  t hose pol i cy ar gument s. "   

I d.  at  85 n. 11 ( c i t at i on omi t t ed) .  
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¶21 Af t er  our  deci s i on i n Hayne,  t he cour t  of  appeal s 

deci ded Wegner ,  wher e t hr ee vehi c l es wer e t r avel i ng sout hbound 

on a hi ghway t hat  had t hr ee l anes and each vehi c l e was t r avel i ng 

i n a di f f er ent  l ane.   Wegner ,  173 Wi s.  2d at  121.   The car  i n 

t he f ar  l ef t  l ane suddenl y swer ved i nt o t he pat h of  t he van 

t r avel i ng i n t he mi ddl e l ane,  causi ng t he van t o swer ve i nt o t he 

f ar  r i ght  l ane wher e t he Wegner s wer e t r avel i ng.   I d.   The 

Wegner s wer e f or ced of f  t he hi ghway and st r uck a r ai l r oad 

cr ossi ng t ower .   I d.   The uni dent i f i ed mot or  vehi c l e di d not  

make physi cal  cont act  wi t h any ot her  vehi c l e.   I d.   However ,  

t her e was a f act ual  di sput e r egar di ng whet her  t he van,  whose 

dr i ver  was i dent i f i ed,  st r uck t he Wegner s '  car .   I d.  

¶22 The cour t  of  appeal s,  r el y i ng on our  dec i s i on i n 

Hayne,  concl uded t hat  cover age was not  pr ovi ded under  t he UM 

i nsur ance l aws because t he uni dent i f i ed mot or  vehi c l e di d not  

act ual l y " hi t "  anot her  vehi c l e.   I d.  at  120,  125- 27.   The cour t  

st at ed t hat  " t he onl y r easonabl e r eadi ng of  t he st at ut e i s t hat  

t he uni dent i f i ed vehi c l e must  be i nvol ved wi t h t he physi cal  

cont act .   Thi s r eadi ng woul d pr eser ve t he j ust i f i cat i on f or  t he 

physi cal  cont act  r equi r ement ,  i . e. ,  t he pr event i on of  f r audul ent  

c l ai ms. "   I d.  at  127.  

¶23 We once agai n i nt er pr et ed Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  i n Smi t h,  wher e t he i nsur ed was dr i v i ng hi s  

vehi c l e i n t he r i ght  l ane of  t he i nt er st at e.   Smi t h,  239 Wi s.  2d 

646,  ¶3.   A t r act or - doubl e t r ai l er ,  dr i ven i n t he mi ddl e l ane by 

an i dent i f i ed dr i ver ,  was st r uck on t he l ef t  s i de by an 

uni dent i f i ed vehi c l e,  f or c i ng t he t r act or - t r ai l er  t o t he r i ght  



No.  2005AP2962- FT   

 

15 
 

and i nt o t he i nsur ed' s vehi c l e.   I d.   We concl uded t hat  when an 

uni dent i f i ed vehi c l e st r i kes a second vehi c l e,  whi ch i n t ur n i s  

pr opel l ed i nt o t he i nsur ed' s vehi c l e,  t he physi cal  cont act  

r equi r ement  of  " hi t - and- r un"  i s sat i sf i ed.   I d. ,  ¶2.    We 

exami ned t he pl ai n l anguage of  § 632. 32( 4) ( a) 2. b.  and not ed t he 

f ol l owi ng:  

Wi sconsi n St at .  § 632. 32( 4) ( a) 2. b.  def i nes an 
uni nsur ed mot or  vehi c l e as " an uni dent i f i ed"  vehi c l e 
" i nvol ved i n a hi t  and r un acci dent . "   The use of  t he 
wor d " i nvol ved"  does not  st r i ke us as a wor d t hat  
shoul d be nar r owl y appl i ed onl y t o a hi t - and- r un 
acci dent  i nvol v i ng a di r ect  hi t  t o t he i nsur ed 
vehi c l e.   Her e,  t he uni dent i f i ed vehi c l e was cl ear l y 
" i nvol ved" :  i t  pr eci pi t at ed t he acci dent  t hr ough 
cont act  wi t h t he i nt er medi at e vehi c l e.  

I d. ,  ¶12.  

¶24 We r el i ed on Hayne,  Ami dzi ch,  and Wegner ,  whi ch we 

cl assi f i ed as t he cases i n t he " mi ss- and- r un ser i es, "  t o expl ai n 

t he physi cal  cont act  r equi r ement .   I d. ,  ¶¶15- 21.   However ,  we 

di st i ngui shed t hose cases because i n Smi t h,  " t he uni dent i f i ed 

vehi c l e had cont act  wi t h t he i nt er medi at e vehi c l e,  whi ch i n t ur n 

had cont act  wi t h t he i nsur ed vehi c l e. "   I d. ,  ¶21 ( emphasi s 

added) .   Ther ef or e,  we concl uded t hat  t he mi ss- and- r un cases di d 

not  f or ecl ose an i nt er pr et at i on of  Wi s.  St at .  § 632. 32( 4)  t hat  

mandat ed cover age because,  unl i ke mi ss- and- r un acci dent s,  t he 

i nsur ed' s vehi c l e was act ual l y hi t  by anot her  vehi c l e i nvol ved 

i n a chai n- r eact i on t ype of  col l i s i on.   I d.    

¶25 We al so r el i ed on anot her  ser i es of  cases i nvol v i ng 

f l y i ng obj ect s or  aut o par t s t o consi der  whet her  t he physi cal  

cont act  el ement  was sat i sf i ed.   I d. ,  ¶¶22- 27 ( c i t i ng Thei s v.  
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Mi dwest  Sec.  I ns.  Co. ,  2000 WI  15,  232 Wi s.  2d 749,  606 N. W. 2d 

162,  and Dehnel  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  231 Wi s.  2d 

14,  604 N. W. 2d 575 ( Ct .  App.  1999) ) .   I n Dehnel ,  a chunk of  i ce 

f el l  of f  an uni dent i f i ed semi - t r ai l er  and br oke t he i nsur ed' s 

wi ndshi el d,  whi ch caused i nj ur y t o t he dr i ver .   Dehnel ,  231 

Wi s.  2d at  15.   The cour t  of  appeal s i nt er pr et ed t he physi cal  

cont act  r equi r ement  under  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  t o mean 

a " ' t ouchi ng bet ween t he vehi c l es. ' "   I d.  at  22 ( quot i ng Hayne,  

115 Wi s.  2d at  78) .   Si nce t he vehi c l es di d not  t ouch,  t he cour t  

concl uded i nsur ance cover age was not  mandat ed by t he st at ut e.   

I d.    

¶26 However ,  we di st i ngui shed Dehnel  i n anot her  f l y i ng 

obj ect  case,  wher e an i nsur ed' s vehi c l e was st r uck by a l eaf  

spr i ng,  a par t  of  a semi - t r act or ,  whi ch was pr opel l ed by a 

passi ng uni dent i f i ed semi - t r act or  t hr ough t he i nsur ed' s 

wi ndshi el d,  i nj ur i ng t he pl ai nt i f f .   Thei s,  232 Wi s.  2d 749,  

¶¶4- 5.   I t  was not  c l ear  whet her  t he spr i ng came of f  of  t he 

passi ng semi - t r act or  or  came of f  of  anot her  uni dent i f i ed vehi c l e 

and was t hen pr opel l ed by t he passi ng uni dent i f i ed semi - t r act or .   

I d.   We di st i ngui shed Dehnel  on t he basi s t hat  i n Thei s,  " a 

pi ece det ached f r om an uni dent i f i ed mot or  vehi c l e was pr opel l ed 

i nt o t he pl ai nt i f f ' s  mot or  vehi c l e by an uni dent i f i ed mot or  

vehi c l e. "  I d. ,  ¶25.   We f ur t her  expl ai ned t hat  " Wi sconsi n cases 

have i nt er pr et ed t he hi t - and- r un pr ovi s i on of  Wi s.  St at .  

§ 632. 32( 4)  t o r equi r e physi cal  cont act  bet ween an i nsur ed' s 

mot or  vehi c l e and an uni dent i f i ed vehi c l e,  t hey have not  

i nt er pr et ed t he st at ut e t o negat e ' physi cal  cont act '  bet ween t he 
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i nsur ed' s mot or  vehi c l e and a par t  of  an uni dent i f i ed mot or  

vehi c l e. "   I d. ,  ¶26.    We ul t i mat el y concl uded t hat  mandat i ng 

cover age f or  t hi s t ype of  acci dent  was consi st ent  wi t h t he 

pur poses of  § 632. 32,  whi ch i ncl ude pr event i ng f r aud and 

compensat i ng an i nj ur ed per son who i s t he v i ct i m of  an uni nsur ed 

mot or i st ' s  negl i gence t o t he same ext ent  as i f  t he uni nsur ed 

mot or i st  wer e i nsur ed.   I d. ,  ¶¶28- 31.    

¶27 I n anal yzi ng whet her  t he chai n- r eact i on t ype of  

col l i s i on i n Smi t h met  t he physi cal  cont act  r equi r ement ,  we 

r ecogni zed t hat  our  deci s i on i n Thei s was a " consi der at i on of  

t he publ i c pol i cy i ssues under gi r di ng [ uni nsur ed]  mot or i st  

cover age. "   Smi t h,  239 Wi s.  2d 646,  ¶24.   We deci ded t he same 

met hod of  anal ys i s was appl i cabl e i n Smi t h as we had used i n 

Thei s.   I d. ,  ¶25.   We t hen concl uded t hat  t he pol i cy concer n 

under l y i ng t he physi cal  cont act  el ement ,  t o pr event  f r audul ent  

c l ai ms f r om bei ng br ought  by i nsur ed dr i ver s who ar e i nvol ved i n 

an acci dent  of  t hei r  own maki ng,  was sat i sf i ed wher e t he 

uni dent i f i ed mot or  vehi c l e hi t  an i nt er medi at e vehi c l e,  whi ch i n 

t ur n hi t  t he i nsur ed' s vehi c l e.   I d.  ( c i t i ng Thei s,  232 Wi s.  2d 

749,  ¶30 n. 10) .   Li kewi se,  t he second pol i cy concer n,  " ' t o 

compensat e an i nj ur ed per son who i s t he v i ct i m of  an uni nsur ed 

mot or i st ' s  negl i gence t o t he same ext ent  as i f  t he uni nsur ed 

mot or i st  wer e i nsur ed, ' "  was al so sat i sf i ed by a chai n- r eact i on 

t ype of  col l i s i on.   I d. ,  ¶26 ( quot i ng Thei s,  232 Wi s.  2d 749,  
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¶28) . 10  Ther ef or e,  based on t he l anguage of  t he st at ut e and t he 

publ i c pol i cy concer ns,  we concl uded t he chai n- r eact i on 

col l i s i on met  t he physi cal  cont act  r equi r ement  f or  a " hi t - and-

r un"  and cover age was mandat ed under  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.   I d. ,  ¶28.  

¶28 As st at ed above,  we most  r ecent l y r eaf f i r med and 

di scussed t he physi cal  cont act  el ement  under  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  i n Romanshek,  whi ch i nvol ved an acci dent  

wher e an uni dent i f i ed vehi c l e t ur ned i n f r ont  of  t he i nsur ed' s 

mot or cycl e causi ng t he i nsur ed t o l ose cont r ol  of  t he 

mot or cycl e,  f al l  t o t he gr ound and suf f er  i nj ur i es.   Romanshek,  

281 Wi s.  2d 300,  ¶3.   Ther e was no physi cal  cont act  bet ween t he 

uni dent i f i ed vehi c l e,  or  any par t  t her eof ,  and t he i nsur ed' s 

mot or cycl e.   I d.   However ,  t he i nsur ed ar gued t hat  our  deci s i on 

i n Hayne r equi r i ng physi cal  cont act  under  § 632. 32( 4) ( a) 2. b.  

" has been er oded t o t he poi nt  t hat  i t  has no meani ng, "  and 

t her ef or e,  i t  shoul d be abandoned.   I d. ,  ¶¶5,  11.   Af t er  

r evi ewi ng Wi sconsi n case l aw,  we r ej ect ed t hi s ar gument  because 

we have consi st ent l y adher ed t o t he i nt er pr et at i on of  

§ 632. 32( 4) ( a) 2. b.  t hat  r equi r es physi cal  cont act .   I d. ,  ¶35.   

                                                 
10 The f i nal  publ i c pol i cy i ssue we di scussed was " honor i ng 

t he r easonabl e cover age expect at i ons of  t he i nsur ed. "   Smi t h v.  
Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶27,  239 Wi s.  2d 646,  619 
N. W. 2d 882.   However ,  as we al r eady not ed,  t he r easonabl e 
expect at i on of  t he i nsur ed i s appl i ed onl y when t he l anguage of  
t he i nsur ance pol i cy i s i nt er pr et ed and i s not  r el evant  t o an 
anal ysi s of  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.   I d.  ( c i t i ng Kr emer s-
Ur ban Co.  v.  Am.  Empl oyer s I ns. ,  119 Wi s.  2d 722,  735,  351 
N. W. 2d 156 ( 1984) ) .  
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Fur t her mor e,  we r ecogni zed t hat  " [ t ] he cases i n whi ch we f ound 

t hat  UM cover age was mandat ed by § 632. 32( 4) ( a) 2. b.  al l  i nvol ved 

ci r cumst ances wher e an uni dent i f i ed vehi c l e,  or  par t  t her eof ,  

made cont act  wi t h t he i nsur ed' s vehi c l e or  wher e an uni dent i f i ed 

vehi c l e was ' i nvol ved'  i n an acci dent  i n whi ch t her e was 

physi cal  cont act . "   I d. ,  ¶39.    

¶29 The i nsur ed al so ar gued t hat  we shoul d abandon our  

hol di ng i n Hayne r equi r i ng physi cal  cont act  because a maj or i t y  

of  ot her  st at es hol d t hat  physi cal  cont act  " i s an i mper mi ssi bl e 

l i mi t at i on on uni nsur ed or  unknown mot or i st  st at ut es and i s 

agai nst  publ i c pol i cy. "   I d. ,  ¶40 ( c i t at i on omi t t ed) .   We 

r ej ect ed t hat  ar gument ,  emphasi z i ng t hat  we ar e bound by our  own 

pr ecedent .   I d. ,  ¶41.   We al so expl ai ned t hat  " st ar e deci s i s i s 

par t i cul ar l y cont r ol l i ng wher e t he l egal  r ul e i mpact s 

cont r act ual  r el at i onshi ps and has been r el i ed upon by i ndust r y"  

and " wher e a cour t  has aut hor i t at i vel y i nt er pr et ed a st at ut e 

because t he l egi s l at ur e r emai ns f r ee t o al t er  i t s  const r uct i on, "  

such as i n t hi s  case.   I d. ,  ¶¶44- 45 ( c i t at i ons omi t t ed) .   We 

al so r ecogni zed t hat  ot her  st at es had r ej ect ed t he physi cal  

cont act  r equi r ement  when we est abl i shed t hat  r equi r ement  i n 

Hayne.   I d. ,  ¶49.   As such,  we concl uded t hat  t he i nsur ed di d 

not  meet  hi s bur den t o pr ovi de " suf f i c i ent  j ust i f i cat i on t o 

over t ur n 20 year s of  j ur i spr udence const r ui ng a st at ut e. "   I d. ,  

¶46.    

¶30 We al so concl uded t hat  t he doct r i ne of  l egi s l at i ve 

acqui escence was appl i cabl e because we had expl ai ned t o t he 

l egi s l at ur e how t o al t er  t he st at ut e t o mandat e cover age f or  
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mi ss- and- r un acci dent s i f  i t  chose t o do so.   However ,  t he 

l egi s l at ur e has not  amended t he st at ut e.   I d. ,  ¶¶56- 57.   I n 

addi t i on,  we r ej ect ed t he i nsur ed' s ar gument  t hat  r equi r i ng 

physi cal  cont act  was cont r ar y t o t he l egi s l at i ve i nt ent  of  Wi s.  

St at .  § 632. 32( 4) ( a) 2. b.   I d. ,  ¶59.   We st at ed t hat  " t he 

physi cal  cont act  r equi r ement  der i ves f r om t he pl ai n meani ng of  

t he t er m ' hi t - and- r un'  i n § 632. 32( 4) ( a) 2. b. ,  i t  cannot  

cont r avene t he l egi s l at i ve i nt ent ;  i t  i s  t he l egi s l at i ve 

i nt ent . "   I d.    

¶31 The i nsur ed' s f i nal  ar gument  was t hat  because t he 

i nsur er  conceded t hat  t he i nsur ed was not  at t empt i ng f r aud,  t he 

sol e r eason f or  t he physi cal  cont act  r equi r ement ,  t he r ul e 

shoul d not  appl y.   I d. ,  ¶61.   We r ej ect ed t hi s ar gument  because:  

Whi l e t hi s cour t  may mol d and devel op common- l aw 
doct r i nes t o best  ef f ect uat e t he pur pose f or  whi ch 
t hey wer e desi gned,  when appl y i ng st at ut es we do not  
car ve out  except i ons t o a c l ear ,  unambi guous pr ovi s i on 
anyt i me a par t y  ar gues t hat  a par t i cul ar  r esul t  does 
not  compor t  wi t h what  t hey asser t  t o be t he subj ect i ve 
i nt ent i ons of  t he l egi s l at or s i n enact i ng t he over al l  
st at ut or y scheme.    

I d. ,  ¶63.   Ther ef or e,  we r eaf f i r med t hat  t he phr ase " hi t - and-

r un"  i n Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  r equi r es physi cal  cont act  

and does not  mandat e cover age f or  mi ss- and- r un acci dent s.   I d. ,  

¶66.  

¶32 Based on our  r evi ew of  Wi sconsi n case l aw,  we concl ude 

t hat  f or  an acci dent  t o meet  t he physi cal  cont act  el ement  of  a 

" hi t - and- r un"  under  Wi s.  St at .  § 632. 32( 4) ( a) 2. b. ,  t her e must  be 

bot h ( 1)  a " hi t "  by t he uni dent i f i ed vehi c l e,  or  par t  t her eof ,  
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and ( 2)  a " hi t "  t o t he i nsur ed by anot her  vehi c l e or  par t  

t her eof ,  but  not  necessar i l y  by t he uni dent i f i ed vehi c l e. 11  

Ther e i s no pr ecedent  f or  cover age under  § 632. 32( 4) ( a) 2. b.  

wi t hout  bot h a " hi t "  by an uni dent i f i ed vehi c l e,  or  par t  

t her eof ,  and a " hi t "  t o t he i nsur ed vehi c l e. 12  As we di scussed 

i n Romanshek,  we ar e bound by our  own pr ecedent .   I d. ,  ¶41.  

¶33 We have i nt er pr et ed t he physi cal  cont act  el ement  t o 

r equi r e a " t ouchi ng bet ween t he vehi c l es. "   Hayne,  115 Wi s.  2d 

at  78;  see al so,  Dehnel ,  231 Wi s.  2d at  15.   The r equi r ement  

t hat  t her e be a " hi t "  by t he uni dent i f i ed vehi c l e was emphasi zed 

by t he cour t  of  appeal s i n Wegner ,  and i s an assumed f act  f or  

pur poses of  summar y j udgment  i n t he case bef or e us.   We have 

al so f ocused on t he r equi r ement  t hat  t her e be a " hi t "  t o t he 

i nsur ed' s vehi c l e i n pr i or  cases,  al t hough t hat  " hi t "  need not  

be by t he uni dent i f i ed vehi c l e.   Smi t h,  239 Wi s.  2d 646,  ¶21 

( di st i ngui shi ng i t s concl usi on f r om mi ss- and- r un cases because 

t he i nsur ed' s vehi c l e was act ual l y hi t  by an i nt er medi at e 

vehi c l e) .    

¶34 Si mi l ar  t o t he f act s of  t he chai n- r eact i on col l i s i on 

i n Smi t h,  i n t hi s case,  f or  pur poses of  summar y j udgment ,  we 

                                                 
11 Accor di ngl y,  i f  t he i nsur ed' s  vehi c l e hi t  a cul ver t  or  

anot her  obj ect ,  but  di d not  make cont act  wi t h anot her  vehi c l e or  
par t  t her eof ,  cover age i s not  r equi r ed by § 632. 32( 4) ( a) 2. b.   

12 We r ecogni zed i n Romanshek t hat  " [ t ] he cases i n whi ch we 
f ound t hat  UM cover age was mandat ed by § 632. 32( 4) ( a) 2. b.  al l  
i nvol ved ci r cumst ances wher e an uni dent i f i ed vehi c l e,  or  par t  
t her eof ,  made cont act  wi t h t he i nsur ed' s vehi c l e or  wher e an 
uni dent i f i ed vehi c l e was ' i nvol ved'  i n an acci dent  i n whi ch 
t her e was physi cal  cont act . "   Romanshek,  281 Wi s.  2d 300,  ¶39.    
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assume t he uni dent i f i ed vehi c l e " hi t "  a t hi r d vehi c l e.   The 

DeHar t s ar gue t hat  s i nce we hel d t hat  cont act  bet ween an 

uni dent i f i ed vehi c l e and a t hi r d vehi c l e sat i sf i es t he physi cal  

cont act  el ement  i n Smi t h,  we shoul d al so mandat e cover age i n 

t hi s case.     However ,  we di sagr ee wi t h t he DeHar t s '  cont ent i on 

because i n Smi t h,  we f ocused on t he f act  t hat  t her e was a " hi t "  

t o t he i nsur ed' s vehi c l e.   Smi t h,  239 Wi s.  2d 646,  ¶8.   As we 

di scussed above,  Smi t h was di st i ngui shed f r om " mi ss- and- r un"  

cases,  wher e cover age i s not  mandat ed,  on t he basi s t hat  " t he 

uni dent i f i ed vehi c l e had cont act  wi t h t he i nt er medi at e vehi c l e,  

whi ch i n t ur n had cont act  wi t h t he i nsur ed vehi c l e. "   I d.  at  ¶21 

( emphasi s added) .   Ther ef or e,  t he f act s i n t hi s  case do not  meet  

t he physi cal  cont act  el ement  of  a " hi t - and- r un"  as di scussed i n 

Smi t h because t her e was no " hi t "  t o Wendy' s vehi c l e.    

¶35 Wendy' s vehi c l e was not  i nvol ved i n a hi t - and- r un 

acci dent ,  but  r at her  a t ype of  mi ss- and- r un acci dent ,  whi ch we 

have est abl i shed does not  mandat e cover age under  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.   See Hayne,  115 Wi s.  2d at  75;  Romanshek,  281 

Wi s.  2d 300,  ¶35.   We r ecogni ze t hat  i n t hi s case we ar e 

assumi ng t hat  t he uni dent i f i ed vehi c l e made physi cal  cont act  

wi t h anot her  vehi c l e,  and t her ef or e,  t he uni dent i f i ed vehi c l e 

di d not  " mi ss"  hi t t i ng anot her  vehi c l e al t oget her .   However ,  

l i ke t he i nsur eds'  vehi c l es i n t he mi ss- and- r un cases,  Wendy' s  

vehi c l e was f or ced of f  t he r oad by t he uni dent i f i ed vehi c l e,  but  

was not  " hi t "  by t he uni dent i f i ed vehi c l e,  any par t  t her eof ,  or  

anot her  vehi c l e.   Ther ef or e,  l i ke Hayne and Romanshek,  t he 
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physi cal  cont act  el ement  of  a " hi t - and- r un acci dent "  under  

§ 632. 32( 4) ( a) 2. b.  i s  not  met  and UM cover age i s not  mandat ed.    

¶36 We al so concl ude t hat  t he publ i c pol i cy concer n t o 

pr event  f r aud i s suppor t ed by our  i nt er pr et at i on of  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.   The pur pose of  t he physi cal  cont act  el ement  

i s t o pr event  f r audul ent  c l ai ms f r om bei ng br ought  by i nsur ed 

dr i ver s who ar e i nvol ved i n an acci dent  of  t hei r  own maki ng.   

Smi t h,  239 Wi s.  2d 646,  ¶25;  Thei s,  232 Wi s.  2d 749,  ¶30 ( " [ T] he 

pur pose f or  i nt er pr et i ng a ' hi t - and- r un acci dent '  as r equi r i ng 

physi cal  cont act  bet ween t he i nsur ed and t he uni dent i f i ed mot or  

vehi c l e i s t o pr event  a f r audul ent  c l ai m about  a phant om mot or  

vehi c l e when t he i nsur ed' s l oss of  cont r ol  causes t he 

acci dent . " )    

¶37 The DeHar t s ar gue t hat  s i nce Wi sconsi n Mut ual  does not  

al l ege t hat  Wendy i s gui l t y of  f r aud,  t he pur pose of  t he st at ut e 

i s sat i sf i ed wi t hout  r equi r i ng a " hi t "  t o Wendy' s vehi c l e.   We 

f aced a s i mi l ar  ar gument  i n Romanshek.   Romanshek,  281 Wi s.  2d 

300,  ¶61.   I n Romanshek,  t he i nsur ed st at ed t hat  t he i nsur er  

conceded t hat  he was not  at t empt i ng t o per pet r at e a f r aud and 

si nce t he sol e r eason f or  t he physi cal  cont act  r equi r ement  was 

t o avoi d f r audul ent  c l ai ms,  t he r ul e shoul d not  appl y.   I d.   We 

r ej ect ed t hat  ar gument  because " no change i n t he l aw i s 

j ust i f i ed s i mpl y by a ' case wi t h mor e egr egi ous f act s. ' "   I d.  

( c i t at i ons omi t t ed) .   Accor di ngl y,  our  i nt er pr et at i on of  Wi s.  

St at .  § 632. 32( 4) ( a) 2. b.  f ur t her s t he pur pose t o pr event  f r aud 

because even t hough f r aud may not  be an i ssue i n t hi s case,  

f r audul ent  c l ai ms by i nsur eds wi l l  not  be pr event ed i n ot her  
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cases i f  a " hi t "  t o t he i nsur ed vehi c l e i s not  r equi r ed.   Ther e 

woul d be no way t o conf i r m t hat  t he acci dent  i n whi ch t he 

i nsur ed vehi c l e was i nvol ved was due t o an uni dent i f i ed vehi c l e 

and not  t he i nsur ed' s own f aul t .     

¶38 The DeHar t s al so ar gue t hat  cover age i s suppor t ed by 

t he publ i c pol i cy concer n of  compensat i ng " an i nj ur ed per son who 

i s t he v i ct i m of  an uni nsur ed mot or i st ' s  negl i gence t o t he same 

ext ent  as i f  t he uni nsur ed mot or i st  [ was]  i nsur ed. "   Thei s,  232 

Wi s.  2d 749,  ¶28;  see al so Smi t h,  239 Wi s.  2d 646,  ¶26.   The 

cour t  of  appeal s i n t hi s case st at ed t hat  i t s " concl usi on t hat  

cover age appl i es i f  t her e was cont act  bet ween t he uni dent i f i ed 

vehi c l e and t he Br ewer  vehi c l e al l ows t he DeHar t s t o r ecover  

t hei r  damages t o t he same ext ent  as i f  t he dr i ver  whose 

negl i gence st ar t ed t he chai n of  event s was i dent i f i ed and 

i nsur ed. "   DeHar t ,  294 Wi s.  2d 387,  ¶16.    

¶39 As we have done i n our  past  deci s i ons,  we agai n 

r ecogni ze t hat  " [ i ] t  may ver y wel l  be good publ i c pol i cy t o 

mandat e UM cover age f or  an i nsur ed i n a mi ss- and- r un acci dent . "   

Romanshek,  281 Wi s.  2d 300,  ¶65.   We once agai n i nvi t e t he 

l egi s l at ur e t o amend Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  i f  i t  

di sagr ees wi t h our  i nt er pr et at i on of  t he st at ut e.   See 

Romanshek,  281 Wi s.  2d 300,  ¶65.   The l egi s l at ur e has amended 

anot her  pr ovi s i on of  t he mandat or y UM l aw,  but  " has not  seen f i t  

t o make any change t o § 632. 32( 4) ( a) 2. b.  and over t ur n t hi s 

cour t ' s  i nt er pr et at i on of  t he phr ase ' hi t - and- r un. ' "   I d. ,  ¶57 

( c i t i ng 1995 Wi s.  Act  21,  § 2,  whi ch amended § 632. 32( 4) ( a) 1. ) .   

Accor di ngl y,  we wi l l  cont i nue t o r equi r e t he physi cal  cont act  
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el ement  of  a " hi t - and- r un acci dent "  under  § 632. 32( 4) ( a) 2. b. ,  

whi ch we have i nt er pr et ed as r equi r i ng bot h a " hi t "  by t he 

uni dent i f i ed vehi c l e,  or  par t  t her eof ,  and a " hi t "  t o t he 

i nsur ed' s vehi c l e by anot her  vehi c l e or  par t  t her eof ,  al t hough 

not  necessar i l y  by t he uni dent i f i ed vehi c l e.  

I I I .   CONCLUSI ON 

¶40 We concl ude t hat  t he physi cal  cont act  el ement  f or  a 

" hi t - and- r un acci dent "  under  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  

r equi r es:   ( 1)  a " hi t "  by t he uni dent i f i ed mot or  vehi c l e,  or  

par t  t her eof ,  and ( 2)  a " hi t "  t o t he i nsur ed' s vehi c l e by 

anot her  vehi c l e or  par t  t her eof ,  but  not  necessar i l y  by t he 

uni dent i f i ed vehi c l e.   Si nce Wendy' s vehi c l e was not  " hi t , "  

§ 632. 32( 4) ( a) 2. b.  does not  mandat e UM cover age i n t hi s case.   

Accor di ngl y,  we r ever se t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶41 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The cour t  

i s  asked whet her  t he pol i cyhol der ,  DeHar t ,  i s  ent i t l ed t o 

uni nsur ed mot or i st  i nsur ance cover age,  a quest i on t hat  r equi r es 

st at ut or y i nt er pr et at i on.   The maj or i t y opi ni on f ai l s t o engage 

i n pr oper  st at ut or y i nt er pr et at i on and f ai l s t o pr ovi de DeHar t  

wi t h t he i nsur ance pr ot ect i on t o whi ch she i s st at ut or i l y  

ent i t l ed.   For  t he r easons set  f or t h,  I  di ssent .   

¶42 I  f i r st  comment  on t he hol di ngs of  t he maj or i t y 

opi ni on and t hen t he t ext  of  Wi s.  St at .  § 632. 32( 4) ( a) .   Af t er  

t hat  I  di scuss why t he pr i or  case l aw does not  gover n t he 

i nst ant  case.   Fi nal l y,  I  di scuss t he pol i cy r easons suppor t i ng 

my i nt er pr et at i on of  t he st at ut e.  

I  

¶43 The maj or i t y opi ni on' s hol di ng i s st at ed i n t wo 

di f f er ent  ways:   I n ¶¶2,  32,  and 40 t he maj or i t y opi ni on 

r equi r es t hat  t her e be a " hi t  t o"  t he pol i cyhol der ' s vehi c l e.   

I n cont r ast ,  t he i mpl i cat i on of  not e 12 i n ¶32 i s t hat  i f  t he 

pol i cyhol der ' s vehi c l e makes cont act  wi t h anot her  vehi c l e or  

par t  t her eof ,  t he pol i cyhol der  may be cover ed under  t he 

uni nsur ed mot or i st  pol i cy.   

¶44 Suppose,  f or  exampl e,  i f  af t er  swer vi ng t o mi ss t he 

uni dent i f i ed mot or  vehi c l e t hat  had st r uck a di f f er ent  vehi c l e' s  

s i de v i ew mi r r or ,  DeHar t ' s vehi c l e had t hen st r uck anot her  

vehi c l e.   Ther e woul d be a " hi t  by"  t he uni dent i f i ed mot or  

vehi c l e and a " hi t  by"  DeHar t ' s vehi c l e,  but  no " hi t  t o"  

DeHar t ' s vehi c l e.  
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 ¶45 A hi t  t o t he pol i cyhol der ' s vehi c l e i s di f f er ent  f r om 

a hi t  by t he pol i cyhol der ' s vehi c l e.   A hi t  t o t he 

pol i cyhol der ' s vehi c l e i s di f f er ent  f r om t he pol i cyhol der ' s 

vehi c l e maki ng cont act  wi t h anot her  vehi c l e.   The maj or i t y  

opi ni on does not  addr ess t hi s s i gni f i cant  di st i nct i on.  

¶46 Fur t her mor e,  al t hough Smi t h v.  Gener al  Casual t y 

I nsur ance Co. ,  2000 WI  127,  239 Wi s.  2d 646,  619 N. W. 2d 882,  

upon whi ch t he maj or i t y opi ni on r el i es,  i nvol ved a " hi t  t o"  t he 

pol i cyhol der ' s vehi c l e,  t he t ext  of  Smi t h al so speaks of  an 

i nt er medi at e vehi c l e havi ng " cont act  wi t h"  t he pol i cyhol der ' s 

vehi c l e.   Maj or i t y op. ,  ¶34.  

¶47 The mi ni mum expect at i on f or  a deci s i on of  t hi s  cour t  

i s  t hat  t he hol di ng be cl ear .   Unf or t unat el y,  t he deci s i on of  

t he cour t  i n t he i nst ant  case does not  meet  t hat  expect at i on.   

I I  

¶48 I  t ur n t o t he t ext  of  t he st at ut e.   The t ext  of  Wi s.  

St at .  § 632. 32( 4) ( a)  does not  r equi r e ei t her  a hi t  t o t he 

pol i cyhol der ' s vehi c l e or  cont act  bet ween t he pol i cyhol der ' s 

vehi c l e and anot her  vehi c l e.   Wi sconsi n St at .  § 632. 32( 4) ( a)  

mandat es i nsur ance cover age t o a pol i cyhol der  ent i t l ed t o 

r ecover  damages f r om an owner  or  oper at or  of  an uni nsur ed mot or  

vehi c l e.   Subdi v i s i on ( 4) ( a) 2. b.  i ncl udes i n t he def i ni t i on of  

an uni nsur ed mot or  vehi c l e " [ a] n uni dent i f i ed mot or  vehi c l e 

i nvol ved i n a hi t - and- r un acci dent "  ( emphasi s added) .   

Consequent l y,  t he st at ut e mandat es i nsur ance cover age t o a 

pol i cyhol der  ent i t l ed t o r ecover  damages f r om t he oper at or  of  an 

uni dent i f i ed mot or  vehi c l e i nvol ved i n a hi t - and- r un acci dent .  
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¶49 Wi sconsi n St at .  § 632. 32( 4) ( a) 2.  r eads as f ol l ows:  

( 4)  Requi r ed Uni nsur ed Mot or i st  and Medi cal  Payment s 
Cover age.   Ever y pol i cy of  i nsur ance .  .  .  t hat  
i nsur es wi t h r espect  t o any mot or  
vehi c l e .  .  .  agai nst  l oss r esul t i ng f r om l i abi l i t y  
i mposed by l aw f or  bodi l y i nj ur y  or  deat h suf f er ed by 
any per son ar i s i ng out  of  t he .  .  .  use of  a mot or  
vehi c l e shal l  cont ai n t her ei n .  .  .  :   

( a)  Uninsured motorist.   

1.  For  t he pr ot ect i on of  per sons i nj ur ed who ar e 
l egal l y ent i t l ed t o r ecover  damages f r om owner s or  
oper at or s of  uni nsur ed mot or  vehi c l es because of  
bodi l y i nj ur y,  s i ckness or  di sease,  i ncl udi ng deat h 
r esul t i ng t her ef r om,  i n l i mi t s  of  at  l east  $25, 000 per  
per son and $50, 000 per  acci dent .  

2.  I n t hi s par agr aph " uni nsur ed mot or  vehi c l e"  al so 
i ncl udes:  

a.  An i nsur ed mot or  vehi c l e i f  bef or e or  af t er  t he 
acci dent  t he l i abi l i t y  i nsur er  of  t he mot or  vehi c l e i s 
decl ar ed i nsol vent  by a cour t  of  compet ent  
j ur i sdi ct i on.  

b.  An uni dent i f i ed mot or  vehi c l e i nvol ved i n a hi t -
and- r un acci dent .  

¶50 The t er m " hi t - and- r un"  i n Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b.  act s as a qual i f y i ng phr ase r equi r i ng t he 

uni dent i f i ed vehi c l e t o come i nt o physi cal  cont act  wi t h anot her  

vehi c l e.   Not hi ng i n subdi v i s i on ( 4) ( a) 2. b.  of  t he st at ut e 

suggest s t hat  t he uni dent i f i ed mot or  vehi c l e' s cont act  has t o be 

wi t h t he pol i cyhol der ' s vehi c l e.   I ndeed,  not hi ng i n subdi v i s i on 

( 4) ( a) 2. b.  r equi r es a " hi t "  t o t he pol i cyhol der ' s vehi c l e at  

al l ,  by any vehi c l e or  par t  t her eof ,  or  cont act  bet ween t he 

pol i cyhol der ' s vehi c l e and anot her  vehi c l e.   Thus,  accor di ng t o 

t he st at ut e,  t he pol i cyhol der  need not  have a hi t - and- r un 

acci dent  wi t h t he uni dent i f i ed mot or  vehi c l e,  or  be hi t  by 
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anot her  vehi c l e or  par t  t her eof ,  or  have cont act  wi t h anot her  

vehi c l e.   To be pr ot ect ed under  Wi s.  St at .  § 632. 32( 4) ( a) ,  t he 

pol i cyhol der  need onl y be l egal l y ent i t l ed t o r ecover  damages 

f r om t he oper at or  of  an uni dent i f i ed mot or  vehi c l e i nvol ved i n a 

hi t - and- r un acci dent .   Shoul d t he uni dent i f i ed mot or  vehi c l e 

ever  be i dent i f i ed,  DeHar t  woul d be l egal l y ent i t l ed t o r ecover  

damages f r om t he oper at or  of  t hi s vehi c l e i f  she pr oved t he 

f act s she now asser t s.    

¶51 I f  t he l egi s l at ur e want ed t o r equi r e t he uni dent i f i ed 

vehi c l e t o hi t  t he pol i cyhol der ' s vehi c l e,  i t  coul d have so 

st at ed.   The l egi s l at ur e coul d have used l anguage l i ke t hat  

f ound i n DeHar t ' s i nsur ance pol i cy,  whi ch def i nes an uni nsur ed 

mot or  vehi c l e as i ncl udi ng " [ a]  hi t - and- r un vehi c l e whose 

oper at or  or  owner  i s unknown and whi ch st r i kes:  ( i )  you or  a 

r el at i ve,  ( i i )  a vehi c l e whi ch you or  a r el at i ve ar e occupyi ng,  

or  ( i i i )  your  i nsur ed car . "   Wi sconsi n Mut ual  pol i cy,  Par t  C,  

sect i on ( 2) ( c)  ( emphasi s added) . 1  Al t hough t he l egi s l at ur e 

r equi r ed a hi t - and- r un acci dent ,  i t  di d not  r equi r e a di r ect  hi t  

                                                 
1 The par t i es,  t he maj or i t y opi ni on,  and I  agr ee t hat  t he 

speci f i c  l anguage of  DeHar t ' s i nsur ance pol i cy does not  pr ovi de 
cover age under  t he f act s of  t hi s  case.   Cover age not  i ncl uded i n 
an i nsur ance cont r act  may,  however ,  be " compel l ed and enf or ced 
as t hough a par t  t her eof  wher e t he i ncl usi on of  such cover age i s  
r equi r ed by a pr oper l y enact ed st at ut e. "   Pr ogr essi ve N.  I ns.  
Co.  v.  Romanshek,  2005 WI  67,  ¶13,  281 Wi s.  2d 300,  697 
N. W. 2d 417 ( quot ed sour ce omi t t ed) ;  maj or i t y op. ,  ¶9.  

The ef f ect  of  t he maj or i t y opi ni on at  ¶18 ( and i t s r el i ance 
on t he l egi s l at i ve hi st or y set  f or t h i n Hayne v.  Pr ogr essi ve N.  
I ns.  Co. ,  115 Wi s.  2d 68,  76- 85,  339 N. W. 2d 588 ( 1983) )  i s  t o 
amend t he st at ut e t o conf or m i n l ar ge par t  t o t he i nsur ance 
pol i cy.   
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or  st r i ke t o t he pol i cyhol der  or  t he pol i cyhol der ' s vehi c l e by 

t he uni dent i f i ed vehi c l e,  anot her  vehi c l e,  or  any par t  t her eof ,  

or  cont act  bet ween t he pol i cyhol der ' s vehi c l e and any ot her  

vehi c l e.  

¶52 DeHar t  al l eges t hat  her  vehi c l e was f or ced of f  t he 

r oad by an uni dent i f i ed mot or  vehi c l e t hat  had j ust  st r uck 

anot her  vehi c l e and was f l eei ng t he acci dent  scene. 2  DeHar t  

asser t s she suf f er ed damages because of  t hi s uni dent i f i ed mot or  

vehi c l e t hat  was i nvol ved i n a hi t - and- r un acci dent .    

¶53 Pl ai n and si mpl e,  i f  t he f act s as al l eged ar e t r ue,  

DeHar t  suf f er ed damages caused by t he oper at or  of  t he 

uni dent i f i ed mot or  vehi c l e i nvol ved i n a hi t - and- r un acci dent ;  

t he st at ut e ent i t l es her  t o r ecover y under  uni nsur ed mot or i st  

cover age.    

I I I  

¶54 The maj or i t y opi ni on nar r owl y f ocuses on pr i or  case 

l aw i nt er pr et i ng t he st at ut or y wor ds " hi t - and- r un acci dent . "  

Consequent l y,  t he maj or i t y opi ni on di sr egar ds t he key st at ut or y  

wor ds,  namel y " i nvol ved i n. "   The maj or i t y opi ni on l oses si ght  

of  t he f act  t hat  t he pol i cyhol der  suf f er ed damages caused by " an 

uni dent i f i ed mot or  vehi c l e i nvol ved i n a hi t - and- r un acci dent . "   

                                                 
2 The uni dent i f i ed vehi c l e was st i l l  i n t he pr ocess of  

" r unni ng, "  gi ven t he al l eged pr oxi mi t y bet ween t he hi t  and 
DeHar t ' s vehi c l e.   A di f f er ent  r esul t  mi ght  occur  i f  DeHar t ' s 
vehi c l e had been f or ced of f  t he r oad by t he uni dent i f i ed vehi c l e 
mi l es away f r om t he hi t - and- r un acci dent  wi t h a t hi r d par t y 
vehi c l e.  
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¶55 Our  pr i or  cases f ocused on whet her  a hi t - and- r un 

acci dent  had occur r ed. 3  Thi s case i s di f f er ent .   Unl i ke our  

pr i or  hi t - and- r un cases,  wi t hout  quest i on t her e was a hi t - and-

r un acci dent  i n t he pr esent  case.   The hi t - and- r un acci dent  was 

bet ween t he uni dent i f i ed mot or  vehi c l e and t he t hi r d- par t y 

vehi c l e whose si de vi ew mi r r or  was damaged.   Maj or i t y op. ,  ¶13 

n. 6,  ¶32. 4  

¶56 Si mi l ar l y,  t he i nst ant  case does not  f i t  i nt o our  

pr i or  " mi ss- and- r un"  cases.   I n t hose cases t her e was no " hi t "  

by t he uni dent i f i ed mot or  vehi c l e ( or  any par t  t her eof )  wi t h any 

vehi c l e. 5  I n t he pr esent  case,  t he uni dent i f i ed mot or  vehi c l e 

hi t  a t hi r d- par t y vehi c l e whose si de vi ew mi r r or  was damaged.   

¶57 The maj or i t y opi ni on can be descr i bed as a mi ss- and-

r un deci s i on,  mi ssi ng t he l egal  i ssue pr esent ed by t he f act s of  

t hi s case and r unni ng wi t h a di f f er ent  l egal  i ssue.   The 

maj or i t y opi ni on r ef uses t o gi ve meani ng t o t he st at ut or y 

                                                 
3 The l egi s l at ur e di d not  def i ne " hi t - and- r un"  f or  pur poses 

of  § 632. 32( 4) ( a) 2. b.   The Legi s l at i ve Counci l  Not e i n § 632. 32,  
ch.  102,  Laws of  1979,  adopt ed by t he l egi s l at ur e,  expl ai ns t hat  
" A pr eci se def i ni t i on of  hi t - and- r un i s not  necessar y f or  i n t he 
r ar e case wher e a quest i on ar i ses t he cour t  can dr aw t he l i ne. "   
Accor di ngl y,  " hi t - and- r un"  has been const r ued on a case- by- case 
basi s.   Smi t h v.  Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶13,  239 
Wi s.  2d 646,  619 N. W. 2d 882;  maj or i t y op. ,  ¶15.  

4 Bot h t he maj or i t y opi ni on and I  accept  f or  pur poses of  
r evi ew t hat  t he uni dent i f i ed mot or  vehi c l e st r uck a t hi r d par t y  
vehi c l e bef or e f or c i ng DeHar t ' s vehi c l e of f  of  t he r oad.   
DeHar t ' s i nsur ance company,  however ,  cont i nues t o di sput e t hi s 
f act .  

5 See,  e. g. ,  Hayne v.  Pr ogr essi ve N.  I ns.  Co. ,  115 
Wi s.  2d 68,  75,  339 N. W. 2d 588 ( 1983) ;  Pr ogr essi ve N.  I ns.  Co.  
v.  Romanshek,  2005 WI  67,  ¶35,  281 Wi s.  2d 300,  697 N. W. 2d 417.  
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l anguage,  i n ef f ect  r ender i ng t he wor ds " i nvol ved i n"  

super f l uous.   I  di sagr ee wi t h t hi s appr oach.   

¶58 Thi s cour t  r ecogni zed t he i mpor t ance of  t he wor ds 

" i nvol ved i n"  i n Smi t h v.  Gener al  Casual t y I nsur ance Co. ,  2000 

WI  127,  239 Wi s.  2d 646,  619 N. W. 2d 882.   The cour t  expl ai ned 

t hat  " [ t ] he use of  t he wor d ' i nvol ved'  does not  st r i ke us as a 

wor d t hat  shoul d be nar r owl y appl i ed onl y t o a hi t - and- r un 

acci dent  i nvol v i ng a di r ect  hi t  t o t he i nsur ed vehi c l e.   Her e,  

t he uni dent i f i ed vehi c l e was cl ear l y ' i nvol ved' :  i t  pr eci pi t at ed 

t he acci dent  t hr ough cont act  wi t h t he i nt er medi at e vehi c l e. "   

Smi t h,  239 Wi s.  2d 646,  ¶12.   The Smi t h cour t  c l ear l y r ecogni zed 

t hat  t he st at ut or y wor ds " i nvol ved i n"  r equi r e an expansi ve 

i nt er pr et at i on.   Smi t h equat ed t he wor ds " an uni dent i f i ed mot or  

vehi c l e i s i nvol ved i n a hi t - and- r un acci dent "  wi t h t he wor ds 

" an uni dent i f i ed mot or  vehi c l e pr eci pi t at ed t he acci dent  t hr ough 

cont act  wi t h t he i nt er medi at e vehi c l e. "    

¶59 The Smi t h cour t  concl uded t hat  t he pol i cyhol der  had 

been hi t  i ndi r ect l y by t he uni dent i f i ed mot or  vehi c l e,  and t hat  

i t  di d not  need t o go any f ur t her  i n i t s anal ysi s of  t he wor ds 

" i nvol ved i n. "   Smi t h i s i nf or mat i ve i n pr ovi di ng gui dance about  

t he wor ds " i nvol ved i n"  but  does not  pr ovi de an answer  t o t he 
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pr esent  case because t he f act s ar e di ssi mi l ar .   The pr esent  case 

f or ces t he cour t  t o addr ess t he i ssue t hat  Smi t h l ef t  open. 6 

¶60 I f  t he maj or i t y  opi ni on wer e t o exami ne t he ent i r e 

st at ut or y t ext  and not  j ust  t he hi t - and- r un l anguage,  t he 

maj or i t y opi ni on woul d concl ude t hat  t he st at ut or y l anguage i s  

c l ear :  Uni nsur ed mot or i st  cover age i s mandat ed when damage t o 

t he pol i cyhol der  r esul t s f r om an uni dent i f i ed vehi c l e " i nvol ved 

i n"  a hi t - and- r un acci dent .   The maj or i t y opi ni on woul d f ur t her  

concl ude t hat  t he pr esent  case f i t s t he st at ut or y r equi r ement s.  

DeHar t ' s damage r esul t ed f r om an uni dent i f i ed vehi c l e t hat  was 

" i nvol ved i n"  a hi t - and- r un acci dent .  

¶61 I  cannot  j oi n t he maj or i t y opi ni on,  whi ch r el i es 

sol el y on cases t hat  have i nt er pr et ed and appl i ed onl y t he " hi t -

and- r un"  l anguage i n Wi s.  St at .  § 632. 32( 4) ( a) 2. b.   These hi t -

and- r un and mi ss- and- r un cases unf or t unat el y have encr ust ed t he 

                                                 
6 Not abl y,  l anguage i n Pr ogr essi ve Nor t her n I nsur ance Co.  v.  

Romanshek,  2005 WI  67,  281 Wi s.  2d 300,  697 N. W. 2d 417,  a mi ss-
and- r un case,  al so l eaves open t he i nt er pr et at i on of  Wi s.  St at .  
§ 632. 32( 4) ( a) 2. b.  t hat  woul d al l ow DeHar t  t o r ecover  uni nsur ed 
mot or i st  cover age under  t he c i r cumst ances of  t he pr esent  case.   
The Romanshek cour t  expl ai ned t hat  " [ t ] he cases i n whi ch we 
f ound t hat  UM [ uni nsur ed mot or i st ]  cover age was mandat ed by 
§ 632. 32( 4) ( a) 2. b.  al l  i nvol ved ci r cumst ances wher e an 
uni dent i f i ed vehi c l e,  or  par t  t her eof ,  made cont act  wi t h t he 
i nsur ed' s vehi c l e or  wher e an uni dent i f i ed vehi c l e was 
' i nvol ved'  i n an acci dent  i n whi ch t her e was physi cal  cont act . "   
Romanshek,  281 Wi s.  2d 300,  ¶39 ( emphasi s added) .   Her e,  t he 
uni dent i f i ed vehi c l e was " i nvol ved"  i n an acci dent  i n whi ch 
t her e was physi cal  cont act ,  whi ch subsequent l y caused damage t o 
DeHar t .   But  t he maj or i t y opi ni on at  ¶¶28,  32 n. 12,  al t hough 
t wi ce quot i ng t hi s t ext  of  Romanshek,  i s so f i xat ed upon t he 
i nt er pr et at i on of  " hi t - and- r un"  t hat  i t  f ai l s  t o r ecogni ze how,  
even under  t he pr ecedent  i t  c l ai ms i t  i s  bound t o,  DeHar t  i s  
ent i t l ed t o cover age.  
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pl ai n l anguage of  t he st at ut e,  obst r uct i ng t he maj or i t y ' s 

abi l i t y  t o see t he l anguage of  t he st at ut e.   The maj or i t y 

opi ni on cl ai ms i t  i s  f ol l owi ng st ar e deci s i s.   Maj or i t y op. ,  

¶29.   I t  i s  not .   Rat her ,  t he maj or i t y opi ni on chokes t he t ext  

of  t he st at ut e wi t h i napposi t e case l aw.   Onl y by r et ur ni ng t o 

t he st at ut or y t ext  i t sel f  can t hi s cour t  engage i n a pr oper  

i nt er pr et at i on of  Wi s.  St at .  § 632. 32( 4) ( a) 2. b.  t hat  gi ves f ul l  

ef f ect  and meani ng t o al l  of  t he wor ds of  t he st at ut e.   

I V 

¶62 Wi sconsi n St at .  § 632. 32( 4) ( a)  has been,  and shoul d 

be,  i nt er pr et ed i n l i ght  of  t he publ i c pol i cy concer ns 

under l y i ng t he st at ut e.  

 ¶63 The under l y i ng pur pose of  uni nsur ed mot or i st  cover age 

i s t o compensat e " an i nj ur ed per son who i s t he v i ct i m of  an 

uni nsur ed mot or i st ' s  negl i gence t o t he same ext ent  as i f  t he 

uni nsur ed mot or i st  wer e i nsur ed. " 7  I f  t he oper at or  of  t he 

uni dent i f i ed mot or  vehi c l e wer e i nsur ed,  DeHar t  woul d have a 

good cl ai m.   By pr oper l y r ecogni z i ng t hat  t he damage DeHar t  

suf f er ed st ems di r ect l y f r om an uni dent i f i ed mot or  vehi c l e 

i nvol ved i n a hi t - and- r un acci dent ,  t he cour t  wi l l  accor d DeHar t  

t he cover age t he l egi s l at ur e mandat ed.  

 ¶64 Fur t her mor e,  t he cour t  has decl ar ed t hat  a " publ i c 

pol i cy concer n .  .  .  of  pr i mar y r el evance t o our  anal ysi s"  i n 

                                                 
7 Thei s v.  Mi dwest  Secur i t y I ns.  Co,  2000 WI  15,  ¶28,  232 

Wi s.  2d 749,  606 N. W. 2d 162;  Smi t h v.  Gen.  Cas.  I ns.  Co. ,  2000 
WI  127,  ¶26,  239 Wi s.  2d 646,  619 N. W. 2d 882;  maj or i t y op. ,  ¶38.  
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uni nsur ed mot or i st  cases i s " t hat  of  pr event i ng f r aud. " 8  See 

maj or i t y op. ,  ¶37.  

¶65 Fr aud i s not  a concer n i n t he pr esent  case because 

t her e was a hi t - and- r un acci dent . 9  Wi t nesses exi st  and physi cal  

evi dence shoul d be avai l abl e.   The genui neness of  DeHar t ' s c l ai m 

can be t est ed at  t r i al ,  dur i ng whi ch DeHar t  has t he bur den of  

pr oof .   Pr event i ng f r audul ent  c l ai ms based on " phant om"  vehi c l es 

shoul d not  mot i vat e t he cour t ' s  i nt er pr et at i on when an 

uni dent i f i ed mot or  vehi c l e i s " i nvol ved i n a hi t - and- r un 

acci dent . "  

*  *  *  *  

¶66 On r evi ew of  t he t ext  of  Wi s.  St at .  

§ 632. 32( 4) ( a) 2. b. ,  t he f act s of  t he i nst ant  case,  pr i or  case 

l aw,  and t he publ i c pol i c i es under l y i ng t he st at ut e,  I  concl ude 

t hat  DeHar t  i s  ent i t l ed t o uni nsur ed mot or i st  cover age.   When an 

uni dent i f i ed vehi c l e st r i kes a vehi c l e and f l ees t he hi t - and- r un 

acci dent  scene,  and anot her  vehi c l e,  l i ke DeHar t ' s,  suf f er s 

damage as a r esul t  of  t he hi t - and- r un acci dent ,  t he owner  of  t he 

damaged vehi c l e ( her e DeHar t )  i s  ent i t l ed t o uni nsur ed mot or i st  

cover age pur suant  t o t he c l ear  l anguage of  § 632. 32( 4) ( a) 2. b.   

Nei t her  a " hi t  t o"  t he pol i cyhol der ' s vehi c l e by any vehi c l e or  

any par t  t her eof  nor  cont act  bet ween t he pol i cyhol der ' s vehi c l e 

and anot her  vehi c l e i s st at ut or i l y  r equi r ed.  

                                                 
8 Smi t h v.  Gen.  Cas.  I ns.  Co. ,  2000 WI  127,  ¶25,  239 

Wi s.  2d 646,  619 N. W. 2d 882.  

9 Wi sconsi n Mut ual  concedes DeHar t  i s  not  maki ng a 
f r audul ent  c l ai m.  
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¶67 I  woul d not ,  however ,  gr ant  summar y j udgment  t o ei t her  

par t y on t he r ecor d bef or e us.   I  agr ee wi t h t he cour t  of  

appeal s t hat  mat er i al  f act s ar e i n di sput e,  i ncl udi ng whet her  

t he uni dent i f i ed mot or  vehi c l e st r uck t he s i de vi ew mi r r or  of  

t he ot her  vehi c l e and whet her  t he hi t - and- r un acci dent  caused 

DeHar t ' s damage.   I  woul d t her ef or e r emand t he cause t o t he 

c i r cui t  cour t  f or  t r i al .   

¶68 For  t he r easons set  f or t h,  I  di ssent .  

¶69 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  
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