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No. 2005AP2607
(L.C. No. 2001CV730)

STATE OF W SCONSI N ) I N SUPREME COURT

Estate of Janes H. WMatteson,
Pl aintiff-Respondent - Cross- Appel | ant, FI| LED

V.
MAY 29, 2008

Robert R WMatteson, Nancy L. Matteson, and

Mat t eson Conmmuni cati ons, David R Schanker
Clerk of Supreme Court

Def endant s- Appel | ant s- Cr oss-
Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirmed in

part, reversed in part, and cause renmnanded.

11 LOUS B. BUTLER, JR, J. Robert Matteson, Nancy
Matteson, and WMatteson Communications (collectively, Robert)
seek review of a published court of appeals opinion' that
affirmed in part, reversed in part, and renmanded a decision of
the Fond du Lac County Circuit Court, the Honorable Robert J.
Wrtz presiding, related to the dissolution of a business

part nershi p.

! Estate of Matteson v. Matteson, 2007 W App 23, 298 Ws.
2d 791, 729 N.W2d 749.
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12 Robert and Janes Matteson, who are half-brothers,
owned Matteson Communi cations, a business that sold and serviced
radi os and rel ated equi pnment. The dissolution of their business
partnership began when Janes sent Robert a notice of dissolution
in My 2001 which described the partnership as dissolved,
subject only to wi nding up, but which also contained an apparent
offer to allow the business to continue under certain
condi ti ons. After the Mattesons were unsuccessful in resolving
a dispute over the amount due Janes for his share of the
busi ness, Janes sent Robert a formal Notice of Dissolution in
Novenber 2001 demanding a w nd-up of the partnership. Follow ng
Janmes' death, the Estate of Janmes Mtteson (the Estate) filed
suit agai nst Robert in Decenber 2001 on various grounds, seeking
relief including a wi nd-up.

13 After a bifurcated trial, the circuit court, applying
the Ws. Stat. § 178.37 (2003-04)2 continuation statute rather
than the Ws. Stat. 88 178.32-.33(1) w nd-up statutes, awarded
the Estate a net judgment of $119,735.35, which reflected
cal culations of Janes' interest on the date of dissolution,
business profits attributable to that share, interest, and
costs. Both parties appeal ed.

14 The court of appeals affirmed in part, reversed in
part, and remanded the <cause to the <circuit <court wth

directions to nodify the judgnent. Specifically, the court of

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless ot herw se indicat ed.
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appeals affirmed the circuit court's application of Wsconsin's
continuation, rather than w nd-up, statutes; the circuit court's
cal cul ations wunder that statute related to application of a
predi ssolution profit sharing ratio; and the circuit court's
order requiring paynent of one year's interest as a condition of
stay of execution. The court of appeals, however, reversed the
circuit court's rulings regarding Robert's conpensation for his
| abor efforts.

15 Robert petitioned this court for review, raising the
issues of the appropriate burdens of proof and nethod of
calculating "profits attributable” wunder Ws. Stat. 8§ 178.37,
and challenging the aspect of the court's stay of execution
order requiring paynent of one year's worth of interest at 12
percent along with the judgnent.

16 We conclude that the Estate, representing the retired
partner, has the burden under Ws. Stat. § 178.37% of proving the
profits attributable to the business's use of the retiring
partner's right in the property, and that the circuit court

erred in applying a predissolution profit-sharing ratio as the

3 Assuming that this is the correct statute to be applied.
As we discuss, there are procedural concerns about this case
the record of which indicates that both the conplaint in this
case and Janes' Novenber 12, 2001, Notice of Dissolution
explicitly requested the statutory w nd-up renedies under Ws.
Stat. § 178.32-.33, not the Ws. Stat. 8§ 178.37 continuation
remedies which are the focus of the |ower court decisions and
the parties'  briefing. However, we wll assunme, wthout
concluding, that the Estate properly elected continuation in
this case subsequent to the conplaint and Notice of Dissolution
t hereby abandoning its Ws. Stat. § 178.32-.33 wind-up clains in
favor of Ws. Stat. § 178.37 continuation renedies.
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basis for postdissolution division of profits under § 178.37.
However, we conclude that the circuit court did not err in
conditioning a stay of execution of judgnent upon Robert's
depositing with the court the judgnment anmount plus 12 percent
interest for one year. W therefore affirmin part, reverse in
part, and remand this matter to the circuit court for further
proceedi ngs consistent with this opinion.
I

17 Matt eson Commruni cations was created in 1950 by Ral ph
S. Matteson, the father of half-brothers Janes and Robert. The
busi ness involves the servicing and sales of two-way radi os and
rel ated equi pnent. Janes, who joined the business in the early
1960s, was a licensed communications engineer; Robert, who
joined the business in the md-1970s, is not. \Wen their father
retired in the late 1970s, Janes and Robert continued the
busi ness as a partnership. For the nost part, Janmes perfornmed
the service, installation, and repair work, and Robert handl ed
custonmer service and sales. The business was conducted out of
Janmes' residence, and there was no witten agreenent formalizing
t he partnership. However, from 1987 until the partnership's
di ssolution, the agreed upon annual profit-sharing arrangenent
was for Janmes to receive 55 percent and Robert to receive 45
percent, with losses as well as profits divided on that 55/45
percent basis.

18 In July 2000, Janes advised Robert of his intention to
| eave the business and retire, but disputes arose regarding

di ssolution of the partnership. Negoti ati ons were unsuccessf ul
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and in a letter dated May 31, 2001, Janes' attorney advised
Robert's attorney that Janes was providing notice of dissolution
of the partnership effective as of May 31, 2001, subject only to
wi nding up, and that Janes (and his wfe, Darlene) would no
| onger be working for the business. The letter also stated that
James did not want the business to shut down "because of the
concern that this mght cause damage to the goodw !l and
continuing business[,]" and offered a settlenent. Upon Janes'
request but w thout a w nd-up, Robert transferred the business's
equi pnent, inventory and other assets from Janes' residence;
Rober t then continued operating Mtteson Communi cati ons,
restructuring it as a limted liability conpany, and using the
sanme business assets, product |ines, inventory, bank accounts,
equi pnent, vendors, and custoners.

19 On  Novenber 12, 2001, Janmes issued a Notice of
Di ssolution pursuant to Ws. Stat. 8§ 178.26, electing that the
affairs of Mtteson Conmunications be wound up forthwith.* A
month later, on Decenber 11, Janes died. On Decenber 20, 2001,
his estate sued Robert and Matteson Comruni cations, seeking, in
rel evant part, a winding up and distribution of w nd-up proceeds
pursuant to Ws. Stat. § 178.32; paynent of 55 percent of the
profits earned between January 1, 2001, and Novenber 12, 2001,

as well as those earned during w nd-up; an accounting of the

* The circuit court found the dissolution date to be May 31,
2001, however, based on the earlier letter. The parties do not
contest this finding or address it within the context of the
formal Notice of Dissolution dated Novenber 12, 2001.



No. 2005AP2607

busi ness; the appointnent of a receiver to manage and conduct
the partnership's business during the winding up process, to
liquidate assets, and to take other necessary actions; and
damages and injunctive relief. The conplaint also alleged
breach of fiduciary duties, failure to provide partnership
docunents, violations of Ws. Stat. 8§ 178.15, unjust enrichment,
and bad faith. An anended conplaint added Nancy Matteson

Robert's wife, as a defendant.

10 During the trial, t he

dismssal of its clains for

information, but it did not

clainms for

side submitted post-trial briefs.®

asked the court to

partnership was continued by Robert,

was "in a wnd-up,"”

scenari o.

> At the close of
court explained to the parties
information from the parties in
menor anda, or an accounting with

alittle nore detail,
you . even an accounti ng,
with a |edger
where you have, you know,
person, and this set off
an ultimte net figure .

hel pful . | think all
shorter explanati on,
form essentially,

your client's due.

your

appoi nt nent of
di sm ss
wi ndi ng up and accounti ng.
The Estate's post-trial

determ ne whet her

setting forth

The brief also stated that

testimony on My 11,

t he

what you are asking for,
if you wll,
sayi ng — al nost
to this person and to that
and t hat

| * m suggesti ng,
is if you could put
cal culation for

Estate stipulated to the

recei vership and for

its other clains, including

Following the trial, each

bri ef

the business of the

or whether the partnership

requested renedies for each

the Estate had the right

2004, the circuit
that it needed additional
form of briefs, letter

each of
you know,
like in a divorce case
set off and, then,
| think that would be
in alittle bit
in a succinct
what you feel
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to choose either continuation or wnd-up renedies because
Mat t eson Communi cations had "continued on after it dissolved on
an uninterrupted basis [and therefore the] Estate elects to
cl ai m agai nst the continuing business of Mtteson Communi cations
as a creditor."

11 Robert's post-trial brief was in the formof a letter
containing various exhibits, whi ch  Robert described as
establishing that damages flowing directly from the partnership
far exceeded the conpany's existing assets at the tinme of
di ssol uti on. In contrast with the Estate's brief, Robert's
letter brief identified the court's request as being limted to
a request for the calculations Robert provided rather than the
type of legal analysis provided by the Estate's brief.®

12 The court issued two separate sets of findings of
facts and conclusions of |aw In the first set of findings and
conclusions, dated August 9, 2004, the court found that the
partnership dissolved on May 31, 2001, but that there had not
yet been a wind-up of the affairs of the partnership, and that

in light of the partnership's continuation, Ws. Stat. § 178.37

®In its post-trial letter brief responding to the court's
request and criticizing the Estate's response, Robert stated
that "[p]Jursuant to the Court's request, this Menorandum deal s
only with calculations as opposed to the 'law and the nornal
briefing schedule as the Court has not requested that form of
Menorandum be submtted to the Court.” Rat her, Rober t
described, the circuit court nerely directed the parties at the
close of testinony to forward to the court "a Letter Menorandum
with attached figures indicating the parties' position regarding
damages. "
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was the applicable statute.’ The court concluded that the Estate
was entitled to $68,641, which the court describes as the val ue
of Janes' 55-percent share of the partnership as of My 31,
2001, mnus 55 percent of the fee for a court-ordered
account ant . The court found that, pursuant to Ws. Stat.
8§ 178.37, the Estate was additionally entitled to an election of
either (1) interest on that anount, or (2) 55 percent of the
business's profits from May 31, 2001, through the date such
profits were paid to the Estate. 1In its second set of findings,
the circuit court ruled, wthout apparent objection by the
parties, that the Estate chose the second option, which it
described as an election of "the 55% share of such profits that

are attributable to the plaintiff."8

" Listed as a "finding of fact" was the court's concl usion
reflecting, as we describe in this opinion, an erroneous
under standing of the law, that:

8. Because of the continuation of business by
Robert Matteson, the Estate of Janes Matteson is
entitled to an election under Section 178.37, Ws.
Stats. of either (a) interest on the value of the
Partnership interest of James Matteson from May 31,
2001 as contenplated in the Findings of Fact above, or
(b). . . 55% of the profits of the business of the
Partnership that was continued by Robert Matteson
since May 31, 200[1].

8 During a July 30, 2004, hearing, the court el aborat ed:
[A]s | understand, [the Estate] has elected to ask for

t hat percentage share of profits, although the statute
talks sonething a little bit differently, although it

may turn out to be the sane thing. It tal ks about the
profits attributable to the use of the retired or
deceased partner's right in the property of the

di ssol ved partnership. That may be the sane thing.
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13 The «circuit court retained jurisdiction over the
determ nation of the amounts of interest and profits, noting
that the parties agreed that accountant Dave Haas woul d conduct
a valuation of profits. The court also reserved a ruling on
whet her Robert was entitled to conpensation for his work that
occurred after My 31, 2001. The court then held a separate
trial on these issues, during which Haas's partner, Kenneth
St ephani, CPA, testified about the business's profits after My
31, 2001. He gave two figures for the profits accrued between
June 1, 2001, and February 28, 2005, citing $282,886.80 as
profit for that period, but also citing $344,789.29 as the
"adjusted" profit prior to deductions for |egal and professional
fees, accountant fees, | RA  expenses, and Robert's health
i nsur ance. Also in the 2001 through 2005 period, paynents to
Robert and Nancy for draws, conpensation and health insurance
benefits were <calculated at $368,574.58, while the Estate
received no distributions during that period.

14 In its second set of findings of fact and concl usions
of law, issued on Septenber 16, 2005, the court enployed the

predi ssol ution 55/45 ratio, finding that:

The profits of t he part nership, Mat t eson
Communi cations, from May 31, 2001 through the date of
trial were in the sum of $282,886. 80. Accordi ngly,
the 55% share of such profits that are attributable to
the plaintiff is in the anount of $155,587.00. The
Court previously found that the value of t he
partnership interest of Janmes Matteson as of My 31,
2001, the date of dissolution of the partnership, was
in the amount of $68, 641.00. Such sum is to be
reduced by 55% of the accounting fees incurred to
Schenck Business Sol utions, which reduces the interest
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of Janes Matteson's interest in and to the partnership
as of the date of dissolution considering accounting
fees through the date of the trial to be in the sum of
$50, 292. 00. Accordi ngly, the value of Janes
Matteson's interest in Matteson Comunications plus
his share of the profits before considering deductions
therefromis in the sum of $205, 879. 00.

The Estate's award was then reduced from $205,879 to $95, 113. 50
after the court subtracted the value of a truck awarded to
Janmes; the cost for storage of partnership records; the tine
spent by Robert, Nancy, and their son concluding the
partnership's affairs; and 55 percent of additional fees due the
court-appointed accountant.® The court concluded that because
the Estate had filed an offer of settlenent, it was also
entitled under Ws. Stat. 8§ 807.01 to interest and fees, which
it calculated at $17,542.57 interest with double taxable costs
in the amount of $7,079.28. The net judgnent awarded to the
Estate was $119, 735. 35.

115 On Septenber 20, 2005, Robert noved to stay execution
of the judgnent, pursuant to Ws. Stat. § 808.07(2)(a).® The

% Qur review of the record reveal ed a nunber of mathenmati cal

errors in the circuit court's calculations. W asked the
parties to address this issue in supplenental briefing to this
court, and the parties agreed that the circuit «court's

cal cul ations were erroneous, with the $95,113.50 judgnment anount
calculated by the circuit court not reflecting the sum of the
figures provided by the court. However, the parties disagree
about what the correct anmount should be, focusing on different
factors and discrepancies in the circuit court's calculations.
We direct the circuit court to address this issue on renmand.

19 Wsconsin Stat. § 808.07(2)(a) provides:

(2) Authority of a court to grant relief pending
appeal. (a) During the pendency of an appeal, a tria
court or an appellate court may:

10
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notion requested that the anmount of the judgnent along with "any
accunul ated interest to the date of deposit" be deposited wth
the clerk of court for Fond du Lac County and placed in an
i nterest bearing account pending the outcome of the appeal. The
nmoti on suggested that the deposit of funds with the clerk should
toll the accumul ation of interest awarded on the judgnent.

116 In response, the circuit court ordered the Estate to
post a surety bond, but when the Estate was unable to procure
the bond, the court instead ordered Robert to post security in a
sum representing the anmount of judgment plus 12 percent interest
for one-year's tinme. The court ordered that the clerk of courts
pl ace the deposited noney in an interest bearing account, wth
the interest accruing on that noney to be deened Robert's
property. !

17 Robert deposited the anount ordered on Novenber 22,
2005, and both he and the Estate appealed. In an opinion issued
on January 10, 2007, the court of appeals affirnmed in part,

reversed in part, and remanded. Estate of Matteson v. Matteson,

2007 W App 23, 193, 25, 298 Ws. 2d 791, 729 N.W2d 749. The

1. Stay execution or enforcement of a judgnent or
order;

2. Suspend, nodify, restore or grant an injunction; or
3. Make any order appropriate to preserve the existing
state of affairs or the effectiveness of the judgnent
subsequently to be entered.

1 The specific |anguage of these orders is discussed in
detail in our analysis.

11
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court of appeals affirmed the postdissolution application of the
predi ssolution 55/45 ratio for profit distribution, as well as
the order that Robert pay 12 percent interest for one year along
with the judgnment amount as a condition of +the stay of
execution. Id., 91122, 24. The court also affirmed the circuit
court's ruling that the burden of proving profits attributable
is on the continuing partner, not the retiring partner. Id.
20. However, the court of appeals reversed the circuit court's
decision to conpensate Robert only for his work to wind up the
partnership rather than ordering full conpensation for his |abor
and nmanagenment services to the business. |d., 13 (quoting Lange

v. Bartlett, 121 Ws. 2d 599, 360 N.W2d 702 (Ct. App. 1984)).

The court also reversed the circuit court's decision to deduct
Robert's conpensation from the Estate's share, rather than from
the profits of the partnership. 1d.

18 The court of appeals directed the circuit court to
nodi fy its judgnment on remand and to award Robert "conpensation
for his reasonable |abor and managenent services to Mtteson
Communi cations for the tine between dissolution and the date of
trial™ as well as ordering that that anmount, along wth storage
expenses, be divided at a 55/45 ratio between Robert and the
Estate in calculating the profits of the business. 1d., 125.

119 Robert filed a petition for review, and on April 17,
2007, we granted the petition. On March 25, 2008, follow ng

oral argunent, we ordered supplenental briefing, and the parties

12
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responded with letter briefs filed April 4 and April 8, 2008.1'?
Along with its supplenental briefing, the Estate also submtted
a notion to supplenent the record with certain circuit court
briefs, which we granted on April 18, 2008.
I

120 Judi ci al actions involving the dissolution of a
partnership and the liquidation of its affairs are proceedings
in equity, in which circuit courts have broad discretion in
achieving a fair accounting between the parties involved. See

@ull v. Van Epps, 185 Ws. 2d 609, 626-27, 517 N.W2d 531 (C

App. 1994). W w il wuphold the circuit court's exercise of
discretion if it "examned the relevant facts, applied a proper
standard of l|aw, and, using a denonstrated rational process,
arrived at a conclusion that a reasonable judge could reach.™

DeWtt Ross & Stevens, S.C. v. Glaxy Gamng and Racing Ltd.

P'ship, 2004 W 92, 21, 273 Ws. 2d 577, 682 N W2d 839.

21 In this case, the determ nation of whether the court's
application of the law was reversible error requires us to
exam ne three issues related to the dissolution of the Mtteson
br ot her s’ part nershi p: (1) as between the retiring and
remai ning partner, which one has the burden under Ws. Stat.
§ 178.37' of proving the profits attributable to the business's

use of the retiring partner's right in the partnership; (2)

12 W describe the reason for ordering supplenental briefing
and the substance of the parties' responses in our analysis
bel ow, at infra, 1926-36.

13 Assunming that this is the correct statute to be appli ed.

13
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whether the ratios used for predissolution partnership profit
distribution should be used as the basis for postdissolution
division of profits under 8§ 178.37; and (3) whether the circuit
court erred in conditioning a stay of execution of a judgnent
upon Robert's depositing with the court the judgnment anmount plus
one-year's worth of interest at 12 percent.

22 Each of these issues involves questions of statutory
interpretation, as well as application of those statutes to

undi sputed facts, which we review de novo. See Village of Cross

Pl ai ns v. Haanstad, 2006 W 16, 99, 288 Ws. 2d 573, 709 N W2d

447. The purpose of statutory interpretation is to give the

statute its "full, proper, and intended effect.”" State ex rel.

Kalal v. Crcuit Court, 2004 W 58, 944, 271 Ws. 2d 633, 681

N. W2d 110. Statutory interpretation begins wth the |anguage
of the statute. I d., 9145. Statutory |anguage is generally
accorded its comon, ordinary and accepted neani ng, but we give

legal terns of art their accepted |egal neaning. ld.; WSs.

Citizens Concerned for Cranes & Doves v. DNR, 2004 W 40, 16,

270 Ws. 2d 318, 677 NW2d 612. "If the neaning of the statute
is plain, we ordinarily stop the inquiry." Kalal, 271 Ws. 2d
633, 9145. However, if a statute is anbiguous, we nmay exam ne
extrinsic sources to ascertain its nmeaning. 1d., 150.

23 In reviewing a circuit court's determnation of the
value of interest or amount of profits distributable, and in
reviewing discretionary stays of execution, we examne the
record to determine if the circuit court reached its concl usion
by a "reasoned application of the appropriate legal standard to

14
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the relevant facts in the case." Franke v. Franke, 2004 W 8,

55 n. 38, 268 Ws. 2d 360, 674 N.W2d 832 (citation omitted).
11

124 When a partner retires or dies, the partnership is
di ssol ved. Lange, 121 Ws. 2d at 601. A notice of dissolution
does not, by itself, termnate a partnership. The term nation
of a dissolved partnership is conplete only when the partnership
affairs are settled through a "wnding up." Ws. Stat.
8§ 178.25(2). Absent an agreenent to settle the partnership
affairs wi thout asset |iquidation, winding up "involves reducing
the assets to cash (liquidation), paying «creditors, and
distributing to partners the value of their respective

interests.” First Nat'l Bank of Kenosha v. Schaefer, 91 Ws. 2d

360, 375-76, 283 N.W2d 410 (C. App. 1979)(citations omtted).
125 An exiting partner has two primary options upon
initiating a partnership dissolution. The exiting partner may
opt either (1) (continuation) to permt the business to continue
and claim his or her interest in the dissolution value as a
creditor, or (2) (wind-up) to force the dissolved business to
wind up and take his or her part of the proceeds. See Lange,
121 Ws. 2d at 601. If the exiting partner opts to force a
W nd-up, that partner is not a creditor, but rather shares both
profits and |osses after dissolution until termnation, which
occurs when all the partnership affairs are wound up. Such

situations are governed by Ws. Stat. 88 178.32-.33. See al so

Lange, 121 Ws. 2d at 602. However, if the exiting partner opts
to permt the business to continue and elects to proceed under

15
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Ws. Stat. 8§ 178.37, rather than force the business to wind up
under Ws. Stat. 88 178.32-.33, that partner is entitled as a
creditor to an additional election under Ws. Stat. § 178.37.
Specifically, the exiting partner is entitled, in addition to
the value of interest at the time of dissolution, to either

interest or "profits attributable":

|f any partner retires or dies, and the business is
continued under any of the conditions set forth in s.
178.33(2)(b) or 178.36(1), (2), (3), (5) and (6),
w thout any settlenent of accounts as between the
retired or deceased partner or the deceased partner's
estate and the person or partnership continuing the
busi ness, unless otherw se agreed, the retired partner
or the deceased partner's legal representative as
agai nst such persons or partnership may have the val ue
of the retired or deceased partner's interest at the
date of dissolution ascertained, and shall receive as
an ordinary creditor an anmount equal to the value of
the retired or deceased! partner's interest in the
di ssol ved partnership with interest, or, at the option
of the retired partner or the deceased partner's | egal
representative, in Jlieu of interest, the profits
attributable to the use of the retired or deceased
partner's right in the property of the dissolved
partnership; provided that the <creditors of the
di ssol ved partnership as agai nst t he separate
creditors, or the representative of the retired or

deceased partner, shall have priority on any claim
arising wunder this section, as provided by s.
178. 36(8).

Ws. Stat. 8§ 178.37; see also Lange, 121 Ws. 2d at 602-03.

14 Even though, at the tine this action was filed, Janes was
both retired and deceased, we treat himas a retired partner for
purposes of this case because it was his retirement which
initially caused the dissolution in this case.

16
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A

26 The present case has arrived at our doorstep in a
probl emati ¢ procedural posture. The original My 31, 2001,
dissolution letter from Janes provided notice of dissolution
subject to wnding up, but also appeared to consent to
continuation of the business. However, the letter did not
invoke Ws. Stat. 8§ 178.37 or the continuation renedi es under
that statute, but rather offered settlenent terns distinct from
the statute's "profits attributable" or interest option.

127 1In addition, any consent to continuation apparently
given by Janmes in the letter appears to have dissolved over the
next few nonths as negotiations failed. Consequently, the
conplaint in this case and the Novenber 12, 2001, Notice of
Di ssol ution sought only a winding up under Ws. Stat. § 178.32
rather than the continuation remedies avail able under Ws. Stat.
8§ 178. 37.

128 Despite the |anguage of the conplaint seeking W s.
Stat. 8§ 178.32 wind-up rather than the Ws. Stat. 8§ 178.37
continuation renedies, and despite the simlar |anguage of the

Notice of Dissolution demanding w nd-up and other descriptions

17
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> the circuit court in this case

of this as a wnd-up case,!?
proceeded as if the partnership involved a continuation, wthout
reconciling such an assunption with the wi nd-up request to the
contrary in the conplaint and Novenber 12, 2001, Notice of
Di ssol uti on.

129 Failing to nmake the required finding pursuant to Ws.
Stat. § 178.37' that Janes consented to continuation, the court
appears to have based its treatnent of this case as a
continuation rather than a wind-up on a lay interpretation of

the word "continued." Specifically, the court found that, in

the lay sense of the word, Robert had "continued" the business

15 1n addition to the May 31, 2001, and Novenber 12, 2001,
notices of dissolution and the conplaint's use of wnd-up
| anguage, an Cctober 2, 2003, response fromthe Estate's counsel
to a notion to dismss contained an affidavit from Attorney
Charles J. Hertel with the avernent that "[t]his action involves
the wind-up of the affairs of Wsconsin general partners naned
Matteson Communi cations. . . . Under Chapt er 178, Rober t
Matteson has the responsibility to wnd-up the affairs of the
partnership.”

6 See First Nat'l Bank of Kenosha v. Schaefer, 91 Ws. 2d
360, 378, 283 N.W2d 410 (Ct. App. 1979):

The determnation of whether or not the |egal
representative consented to or acquiesced in the
continuation of the business is a fact to be
determned by the trier of fact. Since the trial
court felt that sec. 178.37, Stats., applied whenever
a partner died, regardless of whether there was
consent to continue the business, no finding of fact
was nade on consent. Ordinarily, under these
ci rcunstances, we would have to remand the case back
to the trial court for a finding of fact.

See also Lange v. Bartlett, 121 Ws. 2d 599, 601-02, 360 N W2d
701 (Ct. App. 1984).
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of the partnership, and that wind-up had failed to occur

court
statu
r at he

affir

The

's interpretation of § 178.37 "continuation" as a default

tory schene that applies when w nd-up has not yet occ
r t han sonet hi ng requiring t he exiting part

mative consent is revealed in the followng July 30,

expl anation by the court of its rulings:

began
attri

§ 178

In 2001, the partnership was dissolved. . . .

What happened thereafter is that M. Robert WMatteson
continued . . . a simlar Dbusiness; a little bit
different name or different business type, rather,
formed an LLC. . . did what would be necessary to
indicate that there was a different entity and then
did a couple things: Continued to operate [the]
business wusing the assets of the partnership and,
al so, took over trying to deal wth the wi ndup of — |
think, in sonme respects, tried to deal with the w ndup
of what was left of the assets that he and his brother
had had as part of the partnership.

| say "wi ndup" even though that's sort of a
technical term I'"'m not convinced that this was a
true dissolution and, then, a windup of the affairs.
It strikes nme, from the evidence, that what happened
was that the business of Mtteson Comrunications
continued; continued in ternms of the assets used by
M. Robert Matteson, continued in ternms of simlar

cust ormer/ cust omer  base. This 1isn't the wholesale
stopping of a business and, then, the starting of a
di fferent business. This is a continuation of a
busi ness.

30 At the point at which the circuit court appar
treating this as a Ws. Stat. § 178.37 "pr

but abl e" continuation case rather than a Ws.

.32 Wi nd-up case, the court stated:

| think, M. Hertel, that your client is entitled to
their 55 percent interest as of the value — of the
value of the partnership at My 31, 2001. As |

understand, your client has elected to ask for that
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percentage share of profits, although the statute
talks sonething a little bit differently, although it

may turn out to be the sane thing. It tal ks about the
profits attributable to the wuse of the retired or
deceased partner's right in the property of the

di ssol ved partnership. That may be the sane thing.
This transition from treating the case as a 8§ 178.32 w nd-up
case to treating it as a § 178.37 "profits attributable"
continuation case was set in stone by the court's ensuing
findings of fact, including "finding" nunber eight that
"[b] ecause of the continuation of business by Robert Mtteson,
the Estate of James Matteson is entitled to an election under
Section 178. 37

31 The circuit court's "finding" that Ws. Stat. 8§ 178.37
is the applicable statute by virtue of the "continuation" of the
business is problematic. As explained in Lange, the first task
for a circuit court in a partnership dissolution case "is to
determ ne what election the retiring partner nmade at the point
of dissol ution. Every partnership dissolution causes a w nd-up
rather than a continuation unless the outgoing ©partner
‘consents' to a continuation." Lange, 121 Ws. 2d at 601-02.

See also Schaefer, 91 Ws. 2d at 378 (explaining that whether

the exiting partner consented to continuation is a fact which
must be determned by the trier of fact, and where such a
finding has not been nmade prior to application of § 178.37,
remand i s generally appropriate).

132 In addition to Ws. Stat. 8§ 178.37 requiring a finding
that the exiting partner consented to continuation before the

statute can be applied, 8 178.37 inposes different rules for
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distribution of profits than the w nd-up statutes, Ws. Stat.
8§ 178.32-.33(1). See Gull, 185 Ws. 2d at 617-18 ("[D]ifferent
rules apply depending on whether a partnership is winding up its
affairs or the business is continued. . . . Section 178.37 does
not apply when the partnership is continued only for the purpose

of winding up its affairs.")(citations omtted); Timrermnn v.

Ti mrer mann, 538 P.2d 1254, 1261 (O. 1975)(explaining that an
exiting partner may elect either a wnd-up or, "[i]n the
alternative, the withdrawing partner may allow the business to
continue or accept the fact that it has continued')(citing J.

Crane and A. Bronberg, Law of Partnership 8 86(c), at 495

(1968)). But see McDhonald v. MDonald, 68 Ws. 2d 292, 301, 228

N.W2d 727 (1975) (suggesting that Ws. Stat. 8 178.37 applies
during the period between dissolution and term nation, absent an

agreement to the contrary).?’

7 But see Schaefer, explaining that MDonald v. MDonald
68 Ws. 2d 292, 301, 228 N.W2d 727 (1975),

did not hold that sec. 178.37, Stats., applies
regardl ess of whether the business is wound-up or
continued. To interpret MDonald in this nmanner would
be to destroy the distinction between a wnd-up and a

continuation of the business. It would al so destroy
the distinction between secs. 178.33(1) and 178. 37,
St at s. Lastly, it would elimnate the necessity for

the language in sec. 178.37, Stats., which states:
"When any partner retires or dies, and the business is
conti nued under any of the conditions set forth in s.
178.33(2) (b) or 178.36(1), (2), (3), (5) and

(6) . . . ." [ Enphasi s added by Schaefer court.] W
do not believe the suprene court intended such
results.
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133 However, in this case, the court's transformation of
this case froma wind-up case to a Ws. Stat. § 178.37 case (or
perhaps nore accurately, its treatnent of this case as a hybrid
between the two, at tines addressing continuation in ternms of
w nd-up) was not objected to. The circuit court's findings of
fact and conclusions of law and the parties' briefs consistently
treat this as a Ws. Stat. 8§ 178.37 case, with no objection
raised to the altered posture of this case, despite the
conplaint having only sought a wnding up under Ws. Stat.
88 178. 32-. 33, not a 8§ 178. 37 resol ution al | owi ng for
conti nuati on.

134 Pursuant to our order asking the parties to address
these issues, both parties have continued to treat this as a
continuation case.'® Nevertheless, neither party has pointed to
any evidence in the record that Janmes consented to such
continuation rather than wind-up at the tinme of dissolution, and
neither party addressed the significance of the express w nd-up
election in Janes' Novenber 2001 Notice of Dissolution.

Further, in its supplenental brief to this court, the Estate

Schaef er, 91 Ws. 2d at 385 (first enphasis added).
Furthernmore, in MDonald, there was an agreenent to continue the
busi ness after each partner's death. 68 Ws. 2d at 304-05.

18 The parties appear to remmin confused about continuation
bei ng sonething a court "finds" after a business takes too |ong
to wind up, rather than continuation being sonething the exiting
party nust clearly consent to and elect in lieu of wnd-up at
the tinme of dissolution.
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"acknow edged . . . that it did not at any time anend the
Amended Conplaint or otherwise withdraw its demand for a w nd-up
as found in Caiml of the Arended Conplaint."

135 However, absent any objection by Robert, we accept the
procedural posture of this action as an elected continuation.
In the Estate's post-trial brief to the circuit court, a copy of
which was recently added to the appellate record of this case
the follow ng statenment was al so made: "The Estate elects to
cl ai m agai nst the continuing business of Mtteson Communi cations
as a creditor." In his letter brief to this court, Robert
simlarly argued that James' personal representative consented
to continue the business, and had elected to proceed under Ws.
Stat. § 178. 37. Absent any objection by Robert, we assune,
wi t hout concluding, that the Estate's post-trial brief statenent
may suffice as an election of continuation rather than w nd-up
as required by 8§ 178.37 (and as explained by Lange, 121 Ws. 2d
at 601-02, and Schaefer, 91 Ws. 2d at 378, 385).

136 W also find it necessary to treat this as a
continuation case because neither party objected to the circuit
court's conclusion that this is a Ws. St at . § 178. 37
continuation case rather than a w nd-up case, and because since
then both parties have consistently briefed and argued this
matter pursuant to § 178. 37. W appreciate the Estate's

explanation in its letter brief to this court that:

In retrospect, it appears to counsel for the
Estate that none of the parties understood the
inplications of Lange when the decision to dissolve
Mat t eson Communi cations was nade. As a conseqguence,
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the parties may have utilized |anguage and filed
pl eadi ngs without full appreciation of the inplication
of their actions. It is submtted that consistent
with the adage that "actions speak |ouder than words"
that the parties through their actions evidence an
intention if not agreenent that the business of the
partnership was to be conti nued.

W will therefore treat this case as a 8§ 178. 37 case.
B

137 Under Ws. Stat. 8§ 178.37, if the exiting partner has
el ected continuation, that partner has an additional election.
In addition to the value of the retired partner's interest in
the property at the date of the dissolution, the exiting partner
is also entitled to an election of either interest on that
value, or in lieu of that interest, postdissolution profits
attributable to the use of his share in the partnershinp.
Regardl ess of whether the exiting partner elects, in addition to
the dissolution date value, interest on that value or "profits
attributable,” 8§ 178.37 provides that the exiting partner

receives the elected sum "as an ordinary creditor,” wth
creditors of the dissolved partnership having priority over an
exiting partner's clainms under the statute, as provided by Ws.

Stat. § 178.36(8).'° As the court of appeals explained in Lange,

19 Wsconsin Stat. § 178.36(8) provides:

|f the business of a partnership after dissolution is
continued wunder any conditions set forth in this
section, the creditors of the dissolved partnership,
as against the separate creditors of the retiring or
deceased partner or the representative of the deceased
partner, have a prior right to any claim of the
retired partner or the representative of the deceased
partner against the person or partnership continuing
the business, on account of the retired or deceased
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profits elected under 8§ 178.37 are different from w nd-up
profits "because, in a continuation, the outgoing partner is not
responsible for the debts of the continuing partnership. The
outgoing partner, instead, takes as a creditor." Lange, 121
Ws. 2d at 602-03 (citations omtted).

138 In this case, we assunme that the Estate exercised its
statutory options to select the second continuation option
rather than court-ordered wnd-up or the first continuation
option, thereby entitling it to both the value of Janes'
interest at the tinme of dissolution and the profits attributable
to that interest.?® The only contested issues related to Ws.
Stat. § 178.37 that require resolution pertain to how to
calculate "profits attributable,” and whose burden it is to
establish that anount.

139 For the below reasons, we conclude that the burden of
proof is on the Estate, representing the retiring partner, to
determine the anount of profits attributable to the use of
Janes' right in the property, and to establish that the
cal cul ati ons enployed by both the circuit court and the court of

appeal s to ascertain those profits attributable were flawed.

partner's interest in the dissolved partnership or on
account of any consideration promsed for such
interest or for the retired or deceased partner's
right in partnership property.

20 The record does not establish when any such el ection took
pl ace, and as noted earlier, the Notice for Dissolution demanded
wi ndi ng up the partnership.
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1

140 W& first address the burden of proof issue. The
circuit court and court of appeals in this case both held that
Robert, as the continuing partner, had the burden of proving the
value of the profits attributable to the use of Janmes' rights in
t he business after dissolution. Robert argues that the circuit
court and the court of appeals were both wong on this point
because the burden is on the retiring partner, not the
continuing partner, to prove profits attributable.? W agree.

41 Wsconsin is a Uniform Partnership Act (UPA) state,
wth Ws. Stat. 8 178.37 substantially identical to Section 42

of the Revised Uniform Partnership Act, which provides:

Wen any partner retires or dies, and the business is
continued under any of the conditions set forth in
section 41 (1, 2, 3, 5, 6), or section 38(2b) wthout
any settlenent of accounts as between him or his
estate and the person or partnership continuing the
busi ness, wunless otherwi se agreed, he or his |egal

’l The Estate proposes that we not reach the burden of proof

issue at all, describing the issue as noot, because the parties
agreed to stipulate to calculations from a neutral accountant.
However, the court-appointed accountant was "engaged to

calculate the anount of profits of the business continued by
Robert Matteson after May 31, 2001," not to calculate "profits
attributable” wthin the neaning of Ws. Stat. § 178. 37
Furthernore, as the Estate acknow edges, a matter is noot if its
determ nation cannot have a practical effect on an existing
controversy. State v. Leitner, 2002 W 77, 913, 253 Ws. 2d
449, 646 N W2d 341. In this case, because we are remanding
this action for a new determination of profits attributable, the
determ nation of which party bears the burden of proving profits
attributable wll necessarily have an effect on this
controversy.
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representative as against such persons or partnership
may have the value of his interest at the date of
di ssolution ascertained, and shall receive as an
ordinary creditor an amount equal to the value of his
interest in the dissolved partnership with interest,
or, at his option or at the option of his |egal
representative, in Jlieu of interest, the profits
attributable to the use of his right in the property
of the dissolved partnership; provided that the
creditors of the dissolved partnership as against the
separate creditors, or the representative of the
retired or deceased partner, shall have priority on
any claim arising under this section, as provided by
section 41(8) of this act.

Rev. Unif. P ship Act § 42, 6-11 U. L.A 593 (2001).
142 Because Ws. Stat. 8 178.37 is a Uniform Partnership

Act statute, we initially ook there for guidance. See Skaar V.

DOR, 61 Ws. 2d 93, 98, 211 N.W2d 642 (1973). Wsconsin Stat.
§ 178.02(4) provi des that “"[t]his chapter shal | be so
interpreted and construed as to effect its general purpose to
make uniform the law of those states which enact it." The
purpose of wuniform laws is to establish both uniformty of
statutory law and wuniformty of case l|aw construing the
statutes, ensuring certainty and guidance to litigants who rely
on the courts to interpret uniform statutes in a predictable and

consi stent nmanner. See MJ. Wallrich Land & Lunmber Co. .

Ebenreiter, 216 Ws. 140, 143, 256 NW 773 (1934).
143 We note that other UPA states have concluded that the

burden of proof is on the exiting partner to prove profits
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attributabl e. 2 See e.g., Cadwal ader, Wckersham & Taft v.

Beasl ey, 728 So. 2d 253, 258 (Fla. Dist. C. App. 1998)("As the
record does not «clarify what portion, if any, of the
post di ssol uti on profits ear ned on services . . . was
attributable to Beasley, we find that Beasley failed to carry
his burden of showng what the quantum neruit value of his

services was after he left the firm™"); Hughes v. Aycock, 598

S.W2d 370, 376-77 (Tex. App. 1980)("[T]o recover profits in
l[ieu of interest under Section 42, [the exiting partner] was
required to prove by conpet ent evi dence "the profits
attributable to the use of his right in the property of the
di ssolved partnership,'" which requires proving not only the
profits the partnership earned after dissolution, but also "what
portion of those profits are directly attributable to his
capital investnent.")(citations omtted). See also 2 Alan R

Bronberg & Larry E Ri bst ei n, Bronberg and Ribstein on

Partnership 8 7.13(f), at 7:211 (Supp. 2006) ("When profits have

been elected, the retiree nust prove what profits were earned
after dissolution, as well as what profits were attributable to

the use of partnership assets as distinguished fromthe services

22 |n other contexts as well, courts in UPA states have held
that the party seeking an accounting, or the dissolution value
of his or her interest, has the burden of proof. See, e.g.,

Thigpen v. Aldred, 165 S. E. 27, 28 (Ga. 1932)(in a case
addressing a petition for accounting and settlenent of a
partnership, the Georgia Suprenme Court ruled that the plaintiff
carried the burden inposed by law of proving his right to
recover by a preponderance of the evidence); Palnmer v. Mnville,
228 NW 20, 21 (lowa 1929)(involving an action in equity for an
accounting between a contractor and real estate operator).
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of the partners.")(citations omtted). Pl acing the burden on
the exiting partner conports with the UPA election option's
purpose being in part to hasten settlenent of accounts. See
McDonal d, 68 Ws. 2d at 302.

44 Bader v. Cox, 701 S.W2d 677 (Tex. App. 1985), another

case affirmng that the burden is on the exiting partner to
establish profits attributable, is of particular relevance to
our burden of proof discussion. In Bader, the wdow of a
deceased partner sought to recover profits of the partnership's
busi ness, and the court placed the burden on the w dow to prove
profits attributable, concluding that it is the exiting partner
who "nust prove, by conpetent evidence, the profits gained after
dissolution and prior to termnation which are attributable to
the use of decedent's right in the property of the dissolved
partnership." 1d. at 684.

45 The lower courts in the present case seened to base
their decisions to swtch the burden of proof from the exiting
to the remaining partner on policy grounds unsupported by
precedent, with the court of appeals even acknow edging that

"[t] hough other jurisdictions have decided differently, it is

clear to us that the continuing partner, who runs the business
and has access to all of its records, is the one who should have
to show how profits are earned and to what they are

attributable.” Estate of WMatteson, 298 Wss. 2d 791, 120

(enphasi s added).
146 Echoing the lower courts, the Estate argues that from
a public policy perspective it makes nore sense to place the
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onus on the continuing partner to prove the postdissolution
profits attributable, wth that partner being in a better
position to access the business's records than the exiting
partner, who mght have to resort to litigation. The Estate
al so argues that the remaining partner is better positioned to
assess how the exiting partner's assets are being used for
pur poses of calculating profits attributable to those assets.

147 We acknow edge that these policy argunents have nerit.
However, although it is particularly the case where, as here,
the retiring partner died after leaving the partnership, that
the continuing partner has greater access to the business's
records as the one running the business, this does not
necessitate a general rule placing the burden on the continuing
partner to prove profits attributable. This is so for a nunber
of reasons.

148 To begin with, one of the underlying policies of the
Uniform Partnership Act is to hasten the settlenent and the
orderly wi nding up of dissolved partnerships. MDonald, 68 Ws.
2d at 302. It is in the interest of both parties to settle this
pronptly.

149 In addition, the burden of proof is generally on the

party invoking the judicial process in its favor. Ri chards v.

First Union Sec., Inc., 2006 W 55, 917, 290 Ws. 2d 620, 714

N. W2d 913. Here, the circuit court found that it was the
Estate's choice to elect the "profits attributable” distribution

rather than a statutory rate of interest.
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150 As for the conpeting policy argunents for and agai nst
pl acing the burden on the partner with less imediate access to
t he business records, we have explained that although the party
wth exclusive access to facts "should ordinarily bear the
burden of proof on that issue,” and this is a relevant factor in
determining burden of proof, this factor should not be
over enphasi zed because one nust often plead and prove matters as
to which one's adversary has superior access to the evidence,
but "with |iberal discovery, parties are placed on nore equa

footing with regard to evidence." Acuity Miut. Ins. Co. V.

Aivas, 2007 W 12, 943, 298 Ws. 2d 640, 726 N W2d 258
(citations omtted).

151 Finally, this case presents a unique fact situation in
that it involves a retiring partner who also died shortly after
retiring. W do not deem it appropriate to create a new rule
contrary to that adopted in other Uniform Partnership Act states
as a response to the unique facts of this case.

152 Consequently, we wll follow the path taken by other
UPA states that have interpreted their corresponding statutes as
pl aci ng the burden of proof on the exiting partner.

2

153 W& next address the appropriate nethodology for
calculating the profits attributable, and whether the |ower
courts erred in concluding that the partnerships' predissolution
distribution ratio of 55/45 is the appropriate neasure for a
postdi ssolution Ws. Stat. 8§ 178.37 <calculation of profits
attributable to the retired partner's right in the property.
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154 Robert argues that the 55/45 ratio was no |onger an
appropriate neasure of profit division once Janes exited the
partnership, because Janes ceased actively contributing to the
business and no longer faced the risk of joint and several
liability for the debts of the partnershinp. Robert further
argues that because a business partnership requires the
participation of two or nore persons, when one partner forces
di ssolution by retiring, that former partner relinquishes the
right to profit distribution according to agreed upon
predi ssol uti on percent ages.

155 Robert also points out the sizable discrepancy between
t he $14,000 that would have been awarded the Estate had it opted
for the interest option of Ws. Stat. § 178.37, and the $155, 587
over and above his $68,641 investnment which the circuit court
awarded to it wunder the "profits attributable” option, after
enpl oying the predissolution 55/45 profit-sharing ratio. Thi s
result, Robert suggests, cannot reflect the purpose of the
Uni f orm Partnership Act.

156 The Estate argues that the division of profits after
di ssolution nust be based on the sanme profit-sharing
distribution which the partners enployed up to the tine of
di ssolution because a partnership is not termnated at
di ssolution, but continues until the exiting partner receives
his or her original percentage interest in the partnership
during the wi nd-up process, citing Lange, 121 Ws. 2d at 601-02.
Such continued application of the agreed upon profit-sharing
per cent ages hel ps prevent remaining partners from prolonging the
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W nd-up while wusing the exiting partner’s assets to conduct
business, and helps I|imt the amunt a mnority-interest
continuing partner such as Robert can unfairly amass, the Estate
ar gues.

157 While Robert's argunents m ght make sense in a w nd-up

cont ext , 23

the wind-up incentive rationale does not apply the
sane way in a Ws. Stat. § 178.37 continuation case. I n
continuation cases, UPA states have concluded that exiting
partners are not entitled to a full predissolution profit share
after dissolution because the predissolution profit-sharing
ratio was predicated in part on that partner's contribution of
servi ces, which ended upon dissolution, while after dissolution,

the exiting partner is conpensated for the use of its investnent

in the partnership. See Bronberg and Ribstein on Partnership,

§ 7.13(f), at 7:210.

158 Consistent with the approach of other UPA states, we
conclude that a proper determnation of the profits attributable
to Janes' interest requires nore than sinply dividing the
profits according to the 55/45 percentages agreed upon for
sharing profits during the predissolution active partnership.
In postdissolution situations involving a retired partner, the
situation has changed; the retiring partner no |onger takes on

the sane shared risks, such as liability, and therefore should

23 See Schaefer, 91 Ws. 2d at 381 ("If a partnership is
seasonably wound up after dissolution, profits and |osses during
the liquidation are shared by the partners in proportion to
their predi ssol ution ratios, unl ess t hey have agr eed
ot herwi se.").
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not be rewarded the profits in the sanme ratio as if he were
still actively contributing to the partnership.

159 As the Bader court explained, wusing predissolution

per cent ages to cal cul ate t he post di ssol uti on profits
attributable is a flawed approach. The denonstration of which
portion of profits is directly attributable to an exiting
partner's investnents "requires nore than sinply multiplying the
per cent age figure representing [the exiting partner's]
contribution to capital by the total profits for the period in
question." Bader, 701 S.W2d at 684 (quoting Hughes, 598 S. W 2d
at 377). | nstead, the Bader court explained, "the portion of
the profits attributable to the [exiting partner's] ownership
interest nust be distinguished from the portion attributable to
the skill, time, efforts, and diligence of the remaining
partners." 1d.

160 Wsconsin Stat. § 178.37 explicitly sets forth a
di fferent nethodol ogy for postdissolution profit allocation than
the predissolution profit-sharing agreenment. The statute treats
the exiting partner as an ordinary creditor after dissolution,
and not as a partner whose profits attributable remain subject
t o ongoi ng 55/45 divi sion.

161 Wiile both lower courts in this case erred in applying
the predissolution 55/45 profit ratio to a calculation of
postdi ssolution profits attributable, the court of appeals was
correct in charging the circuit court with additionally erring
by refusing to conpensate Robert for his substantial |abor and
managenent services in running the business, not just his
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efforts in winding it up. As the court explained in Lange, 121
Ws. 2d at 606, such deductions to conpensate the renaining
partner for |abor and managenent services should be made, and
shoul d be cal cul ated before the final accounting of profits due
the exiting partner.

162 We agree with the court of appeals that Ws. Stat.
§ 178.15(6) is not applicable in this case.* In Qull, 185 Ws.
2d at 625, the court of appeals explained that § 178.15(6)
applies to the extra conpensation accorded to surviving partners
when a partnership is dissolved due to the death of a partner,
which is not the case here. James' death did not occur until
six nonths after the dissolution, which resulted from his
retirenment, not death.

163 The appropriate approach to the <calculation of
"profits attributable" has been set forth by decisions in other
UPA states which have already addressed this issue. In such

states, courts have determ ned that:

The first step in conputing a retiree's or
estate's postdissolution profits or interest is to
determine the extent of the fornmer partner's

investnment . . . [with] t he basi s of
conpensation . . . not [] limted to t he
anount . . . [of] the partner's account on the books

of the partnership when that anount does not reflect
profits that have not been closed out to the capita
accounts, appreciation in the value of partnership

24 Wsconsin Stat. § 178.15(6) provides that "[n]o partner
is entitled to renuneration for acting in the partnership
busi ness, except that a surviving partner is entitled to
reasonabl e conpensation for his or her services in wnding up
the partnership affairs.”
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assets, or goodw II. It has been held that the
rel evant percentage is determned by conparing the
partner's capital to net assets rather than to total
assets .

When profits have been elected, the retiree nust
prove what profits were earned after dissolution, as
well as what profits were attributable to the use of
partnership assets as distinguished from the services
of the partners. The latter is often particularly
difficult. The retiree or estate mght proceed by
conparing both earnings and work perfornmed by the
partners (and any enployees hired to replace the
outgoing partner or estate) before and after
di ssolution. The profits or interest should generally
be conputed on the basis of the partner's percentage
investrment in the firm.

Bronberg and Ribstein on Partnership 8§ 7.13(f), at 7:211-12

(citations omtted).

164 Consequently, in this case, the burden is on the
Estate to provide an accounting, which should start with the
$68,641 that the parties agree represents Janes' right in the
property as of the dissolution date. The accounting should then
add to that starting figure the net postdissolution profit
attributable to the $68, 641. Al though we do not provide an
exact fornmula for the determnation of "profits attributable,"”
which is a fact-specific determnation, the accounting of
profits attributable upon remand should be made by establishing
(1) the gross profits of the business from May 31, 2001, through
the date of final accounting:;?® (2) the net profit, calculated by

subtracting, for exanple, deductions for borrowed funds and

> See Lange, 121 Ws. 2d at 603 ("The right to a share of
the profits exists only until the final accounting has been
made. ") .
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reasonable |abor costs and expenditures (including health
i nsurance, pension paynents, and reasonable conpensation to
Robert or others working for the business, both for their
efforts in maintaining the business and in their efforts related
to this lawsuit); and (3) in what anmount those net profits
followng dissolution are attributable to Janes' dissolution
date $68,641 right in the business, as opposed to profits
generated by Robert's or others' efforts or capital. Thi s
accounting on remand should trace the profits to their source,
and provide a clear record of such tracing, and nust reflect an
actual accounting, not a flat 55/45 division.

165 As a final note, we address a dispute about whether
James' $68,641 right in the business as of the dissolution date,
to which profits attributable are traced, includes intangible
assets such as goodw I |. Wth respect to Ws. Stat. 8§ 178. 37,
we adopt the analysis of the UPA provided by the California

court of appeals, which has explained that |easehold interests,

permts to do business, and the goodw || of partnerships are as
much assets as tangible property, and that goodwi |l "is property
recogni zed and protected by the law as such . . . . How far its

value mght be affected by the conpetition of the retiring
partner is an elenent, of course, to be taken into consideration

in fixing of such value.” Ruppe v. Uter, 243 P. 715, 717 (Cal

Ct. App. 1925). See also Schaefer, 91 Ws. 2d at 382 (The

calculation of a deceased partner's dissolution date value in
the business includes "asset appreciation and good wll up to
that date, plus interest or profits from the date of death to
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final settlenent. The 'profits," however, do not include asset
appreciation.").

66 In this case, the circuit court took into account the
value of goodwill and other intangible assets as required by
Ws. Stat. 8§ 178.37; the partnership property which contributed
to the business's success after dissolution was described by the
circuit court as including "not only the tangible assets but
also the goodw |l, reputation prior to dissolution that have
contributed to the success of, in essence, the business."

|V

167 Finally, we are asked to determ ne whether the circuit
court erred in ordering Robert to post security in the anount of
judgnment plus 12 percent interest for one year's tine, with any
further interest accruing on the deposited noney to be deened
Robert's property, as a condition of the stay of execution.

168 A court has broad discretionary authority under Ws.
Stat. 8§ 808.07(2)(a)3. to issue a stay of execution of judgnent.
Section 808.07(2)(a)3. provides that a circuit court may "nake
any order appropriate to preserve the existing state of affairs
or the effectiveness of the judgnent subsequently to be entered”
pendi ng appeal .

169 In Managenent Conputer Services, Inc., v. Hawkins,

Ash, Baptie & Co., 224 Ws. 2d 312, 330, 592 Nw2d 279 (C.

App. 1998), the court of appeals affirmed the broad |evel of
discretion a circuit court has under Ws. Stat. § 808.07(2)(a)3.
in tailoring a stay of execution to a particular case. I n that
case, as in this one, the court issued a stay of execution
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requiring deposit of noney wth the court, and requiring the
court to place that noney into an interest-bearing account. |d.

at 330-31.2° The court of appeals in Managenment Conputer

Servi ces explained that "one goal of statutory interest nandates
is to conpensate prevailing parties for the tinme-value of their
noney. " Id. at 331. That goal is effectuated by granting
courts broad discretion in conditioning stays of execution on
such terns as the courts deem appropriate. 1d. at 330.

170 The  procedural hi story of the contested order
pertaining to paynment of interest in the present case is as
fol |l ows. First, in an order dated Novenber 1, 2005, 1in
accordance with its authority under Ws. Stat. 8§ 808.07 to grant
stays of execution, the circuit court granted Robert's request
for such a stay. As a condition of the stay of execution, the
court ordered the Estate to post a surety bond, while allow ng
that "[i]n the event that the [Estate] is unable to procure a
surety bond as described in the preceding paragraph, the Court
shal | again consider [Robert's] nmotion and shall require
[ Robert] to post adequate security pending the appeal."” After
the Estate was unable to procure the bond, the circuit court
issued a new order on Novenber 10, 2005, wth the follow ng

provi si ons:

1. Provided that [Robert] post[s] the security as
described in the follow ng paragraph, the execution of

2 Unlike this case, however, the court in Managenent
Conmputer Services, Inc., v. Hawkins, Ash, Baptie & Co., 224 Ws.
2d 312, 330, 592 N.w2d 279 (Ct. App. 1998), did not require
paynent of interest along with paynment of judgnent.
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the judgnent entered in the above-referenced matter is
stayed pendi ng appeal .

2. [ Robert] shall post with the Fond du Lac County
Clerk of Court the amunt of $134,400, which sum
represents the approxi mate anmount of the judgnment plus
interest 12% for one year's tine. The Cerk of Court
for Fond du Lac County, Wsconsin is directed to
invest such sum in an interest bearing account at a
financial institution doing business in Fond du Lac
County, W sconsin. The Court finds that interest on
the judgnent at 12% per annum protects the respective
interests of both [the Estate] and [Robert] during the
pendency of the appeal.

3. The Court reserves the right to amend this order
in the event that the duration of the appeal is in
excess of 12 nonth[s] fromthe date of this Oder.

171 Another order was issued on Novenber 14, 2005. Thi s
order was identical to the Novenmber 10 order except that the
foll owi ng sentence was added to the end of paragraph 2: "All
i nterest accunulating on the deposited funds at the narket rate
of interest shall be deened the property of [Robert]." The
funds were deposited with the clerk on Novenber 22, 2005.

172 Despite the language in the Novenber 14, 2005, order
deeming interest accunulating on the deposited funds to bel ong
to Robert, Robert argues that the <circuit court's stay of

execution orders violated Ws. Stat. § 807.01(4)2?" in ordering

2l Wsconsin Stat. § 807.01, addressing settlenent offers,
provides in rel evant part:

(1) After issue is joined but at |east 20 days before
the trial, the defendant may serve upon the plaintiff
a witten offer to allow judgnment to be taken agai nst
the defendant for the sum or property, or to the
effect therein specified, with costs.
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himto pay even a year's worth of interest in advance. He cites

Managenent Conputer Services and Downey v. Bradley Center Corp.

188 Ws. 2d 435, 524 N.W2d 915 (C. App. 1994), for the rule
that, under 8§ 807.01(4)'s provision that post-judgnment interest
only accrues until the judgnent is "paid," such paynent nust be
recogni zed as having been nade when it is deposited with the
clerk of courts. He argues that the circuit court erred in
requiring him to pay a year's worth of interest in advance,
which in effect fails to honor his paynent to the clerk, which
halts interest accrual under § 807.01(4).

173 Robert also argues that the court of appeals in this
case erroneously distinguished Downey as a case involving
interest accrual pursuant to Ws. Stat. 8§ 815.05(8), not Ws.
Stat. § 807.01(4). He contends that the |anguage of both
statutes limts accrual of interest until judgnment is paid.

174 W agree that Ws. Stat. 8 807.01(4) is the applicable
statute, in that it applies to the context of proposed and

rejected settlenent offers, as occurred in this case. I n

(4) If there is an offer of settlement by a party
under this section which is not accepted and the party
recovers a judgment which is greater than or equal to
the anmount specified in the offer of settlenent, the
party is entitled to interest at the annual rate of
12% on the anount recovered fromthe date of the offer
of settlenment wuntil the anmount is paid. | nt er est
under this section is in lieu of interest conputed
under ss. 814.04(4) and 815.05(8).

(5) Subsections (1) to (4) apply to offers which may

be nade by any party to any other party who demands a
j udgnment or setoff against the offering party.
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contrast, Ws. Stat. 8 815.05(8) by its express |anguage does
not apply when 8§ 807.01(4) is in effect.

175 Although Ws. Stat. 8§ 807.01(4) is the statute which
applies to this case, Ws. Stat. 88 815.05(8) and 807.01(4) use
simlar |anguage reflecting that the accrual of interest tolls
upon the paynment of judgnent. Section 807.01(4) describes a
party's right in sonme situations to interest "at the annual rate
of 12% on the anount recovered from the date of the offer of
settlement until the amount s paid,” while § 815.05(8)
simlarly describes a party's right in other situations to
interest "at the rate of 12% per year on the anount recovered
from the date of the entry of the judgnent until it is paid."
As such, we examne Downey's interpretation of the simlar
| anguage in 8 815.05(8) to interpret what § 807.01(4) neans by
t he | anguage, "until the anount is paid."

176 In Downey, the court of appeals held that paynent of
the judgnment to the clerk of courts tolls further accrual of
interest, with the clerk standing in for the winning party as
the receiver of paynent for purposes of tolling interest
accrual . Downey, 188 Ws. 2d at 448-49. The purpose of this
rule, the court explained, is to notivate the debtor to pay the
judgnment. 1d. at 449.

77 The Estate suggests that Downey should be formally
overrul ed because it has already been "silently overruled" by

this court in Wber v. Wite, 2004 W 63, 272 Ws. 2d 121, 681

N. W2d 137, as recognized by the court of appeals in Wsconsin

Central Farns, Inc. v. Heartland Agricultural WMirketing, Inc.,
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2006 W App 199, 944, 296 Ws. 2d 779, 724 N W2d 364. W
conclude that any perceived conflict between Downey and Wber is

overstated in Wsconsin Central Farns.

178 The conflict that the court of appeals in Wsconsin

Central Farns perceived between Downey and Wber appears to be

as follows: while Downey provides that interest is tolled as a
result of paying a judgment to a clerk of courts, in Whber, this
court held that a circuit court may exercise its discretion to
deny a request to stay an execution in order to avoid paying
i nterest pendi ng appeal .

179 The tension between the cases is nerely that of
di fferent results by courts simlarly exercising their
di scretion. Downey recognizes that in some cases, executions
may be stayed, tolling interest, and in Wber, we recognized
that in other cases, a court may decline such a request for
st ay. There is no substantial conflict in these differing
results that calls into question the precedential value of
ei t her case. Whet her a stay of execution may be granted is an
exercise of discretion subject to the four-factor test of

Scullion v. Wsconsin Power & Light Co., 2001 W App 120, 931
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237 Ws. 2d 498, 614 N.W2d 565, but once a stay of execution
is granted, the determ nation of whether paynent of a judgnent
tolls interest remains governed by the rule of law correctly
articul ated by Downey.

80 1In this case, the parties disagree about the terns of
the stay, not the circuit court's decision to grant one. As
such, Downey, not \Wber or Scullion, applies.

181 Although we agree with Robert that Downey establishes
that interest stops accruing upon paynent of a judgnment to the
court, we decline to adopt the application of the rule he urges
in this case. Robert argues that the court's stay condition in
this case violated Ws. Stat. § 807.01(4)'s prohibition of
i nterest accruing past paynent of judgnment because it included a
requi renent of paying one-year's worth of interest.

182 We reject this argunent. The interest ordered by the
circuit court, comng within the context of a stay condition,
fell within the court's discretion. The court ordered an anount
equal to one-year's interest to be paid along with an anount

equal to the judgnent as a condition of granting the stay, but

2 |'n Weber, this court described the four-factor test of
Scullion v. Wsconsin Power & Light Co., 2001 W App 120, 237
Ws. 2d 498, 614 N.W2d 565, as requiring circuit courts to
decide whether to grant a stay of a noney judgnent pending
appeal on the bases of four factors: (1) the issues appeal ed
and |ikelihood of success on the issues; (2) the need to ensure
the collectibility of the judgnent and accumulated interest if

the appellant is unsuccessful on appeal; (3) the interest of
the appellant; and (4) potential harm to the respondent if the
judgnment is not paid until conpletion of the appeal. Weber v.

Wiite, 2004 W 63, 135, 272 Ws. 2d 121, 681 N.W2d 137.
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once the judgnent was paid, the court's order did not require
ongoi ng, further accrual of interest. Further, it is clear from
the court's subsequent order that any interest accruing after
the deposit of the judgnent and the conditional interest paynent
tied to the stay would be returned to Robert, not given to the
Est at e.

183 At oral argunment, the Estate appeared to argue that
all the interest that accrues on the deposited funds should go
to it, not Robert, despite the circuit court's explicit Novenber
14, 2005, order allowng Robert to keep any interest that
accrued on the deposited funds after the initial deposit.

184 However, the circuit court was within its discretion
and in conpliance with statutory nmandates to order that interest
accruing on the deposited funds past the date of deposit should
revert to Robert, as well as being within its discretion in
issuing the stay of execution with paynent of one year's worth
of interest along wth judgment. The two orders, viewed
together, are consistent with inportant policy goals of securing
funds for additional statutory interest that may accrue if the
Estate wins on appeal, while also protecting Robert's tine-val ue
of the noney interest in the judgnment deposited with the court.

See Managenent Conputer Servs., 224 Ws. 2d at 330.

185 Although we agree with Robert that interest accrues
only until judgnent is paid to the clerk of courts, we concl ude
that the circuit court did not err in ordering Robert to deposit
with the court the judgnment anount plus 12 percent interest for
one year, particularly in light of its later order protecting
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Robert's right to further interest that accrues on the deposited
noney.
\Y

86 In sum we conclude that, assumng a Ws. Stat.
§ 178.37 "profits attributable” election was made, the Estate,
representing the retired partner, Janes, has the burden under
Ws. Stat. 8§ 178.37 of proving the profits attributable to the
busi ness's use of Janmes' right in the business, and that the
circuit court erred in applying a predissolution profit-sharing
ratio as the basis for postdissolution division of profits under
§ 178. 37. However, we conclude that the circuit court did not
err in conditioning a stay of execution of judgnment upon
Robert's depositing with the court the judgnent anount plus 12-
percent interest for one year.

By the Court.— The decision of the court of appeals is
affirmed in part, reversed in part, and the cause remanded to

the circuit court for proceedings consistent with this opinion.
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