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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Rober t  Mat t eson,  Nancy 

Mat t eson,  and Mat t eson Communi cat i ons ( col l ect i vel y,  Rober t )  

seek r evi ew of  a publ i shed cour t  of  appeal s opi ni on1 t hat  

af f i r med i n par t ,  r ever sed i n par t ,  and r emanded a deci s i on of  

t he Fond du Lac Count y Ci r cui t  Cour t ,  t he Honor abl e Rober t  J.  

Wi r t z pr esi di ng,  r el at ed t o t he di ssol ut i on of  a busi ness 

par t ner shi p.    

                                                 
1 Est at e of  Mat t eson v.  Mat t eson,  2007 WI  App 23,  298 Wi s.  

2d 791,  729 N. W. 2d 749.  
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¶2 Rober t  and James Mat t eson,  who ar e hal f - br ot her s,  

owned Mat t eson Communi cat i ons,  a busi ness t hat  sol d and ser vi ced 

r adi os and r el at ed equi pment .   The di ssol ut i on of  t hei r  busi ness 

par t ner shi p began when James sent  Rober t  a not i ce of  di ssol ut i on 

i n May 2001 whi ch descr i bed t he par t ner shi p as di ssol ved,  

subj ect  onl y t o wi ndi ng up,  but  whi ch al so cont ai ned an appar ent  

of f er  t o al l ow t he busi ness t o cont i nue under  cer t ai n 

condi t i ons.   Af t er  t he Mat t esons wer e unsuccessf ul  i n r esol v i ng 

a di sput e over  t he amount  due James f or  hi s shar e of  t he 

busi ness,  James sent  Rober t  a f or mal  Not i ce of  Di ssol ut i on i n 

November  2001 demandi ng a wi nd- up of  t he par t ner shi p.   Fol l owi ng 

James'  deat h,  t he Est at e of  James Mat t eson ( t he Est at e)  f i l ed 

sui t  agai nst  Rober t  i n December  2001 on var i ous gr ounds,  seeki ng 

r el i ef  i ncl udi ng a wi nd- up.  

¶3 Af t er  a bi f ur cat ed t r i al ,  t he c i r cui t  cour t ,  appl y i ng 

t he Wi s.  St at .  § 178. 37 ( 2003- 04) 2 cont i nuat i on st at ut e r at her  

t han t he Wi s.  St at .  §§ 178. 32- . 33( 1)  wi nd- up st at ut es,  awar ded 

t he Est at e a net  j udgment  of  $119, 735. 35,  whi ch r ef l ect ed 

cal cul at i ons of  James'  i nt er est  on t he dat e of  di ssol ut i on,  

busi ness pr of i t s at t r i but abl e t o t hat  shar e,  i nt er est ,  and 

cost s.   Bot h par t i es appeal ed.    

¶4 The cour t  of  appeal s af f i r med i n par t ,  r ever sed i n 

par t ,  and r emanded t he cause t o t he c i r cui t  cour t  wi t h 

di r ect i ons t o modi f y t he j udgment .   Speci f i cal l y,  t he cour t  of  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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appeal s af f i r med t he ci r cui t  cour t ' s  appl i cat i on of  Wi sconsi n' s  

cont i nuat i on,  r at her  t han wi nd- up,  st at ut es;  t he c i r cui t  cour t ' s  

cal cul at i ons under  t hat  st at ut e r el at ed t o appl i cat i on of  a 

pr edi ssol ut i on pr of i t  shar i ng r at i o;  and t he ci r cui t  cour t ' s 

or der  r equi r i ng payment  of  one year ' s i nt er est  as a condi t i on of  

st ay of  execut i on.   The cour t  of  appeal s,  however ,  r ever sed t he 

ci r cui t  cour t ' s  r ul i ngs r egar di ng Rober t ' s  compensat i on f or  hi s  

l abor  ef f or t s.   

¶5 Rober t  pet i t i oned t hi s cour t  f or  r evi ew,  r ai s i ng t he 

i ssues of  t he appr opr i at e bur dens of  pr oof  and met hod of  

cal cul at i ng " pr of i t s at t r i but abl e"  under  Wi s.  St at .  § 178. 37,  

and chal l engi ng t he aspect  of  t he cour t ' s  st ay of  execut i on 

or der  r equi r i ng payment  of  one year ' s wor t h of  i nt er est  at  12 

per cent  al ong wi t h t he j udgment .  

¶6 We concl ude t hat  t he Est at e,  r epr esent i ng t he r et i r ed 

par t ner ,  has t he bur den under  Wi s.  St at .  § 178. 373 of  pr ovi ng t he 

pr of i t s at t r i but abl e t o t he busi ness' s use of  t he r et i r i ng 

par t ner ' s r i ght  i n t he pr oper t y,  and t hat  t he c i r cui t  cour t  

er r ed i n appl y i ng a pr edi ssol ut i on pr of i t - shar i ng r at i o as t he 

                                                 
3 Assumi ng t hat  t hi s i s t he cor r ect  st at ut e t o be appl i ed.   

As we di scuss,  t her e ar e pr ocedur al  concer ns about  t hi s case,  
t he r ecor d of  whi ch i ndi cat es t hat  bot h t he compl ai nt  i n t hi s 
case and James'  November  12,  2001,  Not i ce of  Di ssol ut i on 
expl i c i t l y  r equest ed t he st at ut or y wi nd- up r emedi es under  Wi s.  
St at .  § 178. 32- . 33,  not  t he Wi s.  St at .  § 178. 37 cont i nuat i on 
r emedi es whi ch ar e t he f ocus of  t he l ower  cour t  deci s i ons and 
t he par t i es '  br i ef i ng.   However ,  we wi l l  assume,  wi t hout  
concl udi ng,  t hat  t he Est at e pr oper l y el ect ed cont i nuat i on i n 
t hi s case subsequent  t o t he compl ai nt  and Not i ce of  Di ssol ut i on,  
t her eby abandoni ng i t s Wi s.  St at .  § 178. 32- . 33 wi nd- up cl ai ms i n 
f avor  of  Wi s.  St at .  § 178. 37 cont i nuat i on r emedi es.  



No.  2005AP2607   

 

4 
 

basi s f or  post di ssol ut i on di v i s i on of  pr of i t s under  § 178. 37.   

However ,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

condi t i oni ng a st ay of  execut i on of  j udgment  upon Rober t ' s  

deposi t i ng wi t h t he cour t  t he j udgment  amount  pl us 12 per cent  

i nt er est  f or  one year .   We t her ef or e af f i r m i n par t ,  r ever se i n 

par t ,  and r emand t hi s mat t er  t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

I  

¶7 Mat t eson Communi cat i ons was cr eat ed i n 1950 by Ral ph 

S.  Mat t eson,  t he f at her  of  hal f - br ot her s James and Rober t .   The 

busi ness i nvol ves t he ser vi c i ng and sal es of  t wo- way r adi os and 

r el at ed equi pment .   James,  who j oi ned t he busi ness i n t he ear l y 

1960s,  was a l i censed communi cat i ons engi neer ;  Rober t ,  who 

j oi ned t he busi ness i n t he mi d- 1970s,  i s not .   When t hei r  f at her  

r et i r ed i n t he l at e 1970s,  James and Rober t  cont i nued t he 

busi ness as a par t ner shi p.   For  t he most  par t ,  James per f or med 

t he ser vi ce,  i nst al l at i on,  and r epai r  wor k,  and Rober t  handl ed 

cust omer  ser vi ce and sal es.   The busi ness was conduct ed out  of  

James'  r esi dence,  and t her e was no wr i t t en agr eement  f or mal i z i ng 

t he par t ner shi p.   However ,  f r om 1987 unt i l  t he par t ner shi p' s 

di ssol ut i on,  t he agr eed upon annual  pr of i t - shar i ng ar r angement  

was f or  James t o r ecei ve 55 per cent  and Rober t  t o r ecei ve 45 

per cent ,  wi t h l osses as wel l  as pr of i t s di v i ded on t hat  55/ 45 

per cent  basi s.    

¶8 I n Jul y 2000,  James advi sed Rober t  of  hi s i nt ent i on t o 

l eave t he busi ness and r et i r e,  but  di sput es ar ose r egar di ng 

di ssol ut i on of  t he par t ner shi p.   Negot i at i ons wer e unsuccessf ul ,  
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and i n a l et t er  dat ed May 31,  2001,  James'  at t or ney advi sed 

Rober t ' s  at t or ney t hat  James was pr ovi di ng not i ce of  di ssol ut i on 

of  t he par t ner shi p ef f ect i ve as of  May 31,  2001,  subj ect  onl y t o 

wi ndi ng up,  and t hat  James ( and hi s wi f e,  Dar l ene)  woul d no 

l onger  be wor ki ng f or  t he busi ness.   The l et t er  al so st at ed t hat  

James di d not  want  t he busi ness t o shut  down " because of  t he 

concer n t hat  t hi s mi ght  cause damage t o t he goodwi l l  and 

cont i nui ng busi ness[ , ] "  and of f er ed a set t l ement .   Upon James'  

r equest  but  wi t hout  a wi nd- up,  Rober t  t r ansf er r ed t he busi ness' s  

equi pment ,  i nvent or y and ot her  asset s f r om James'  r esi dence;  

Rober t  t hen cont i nued oper at i ng Mat t eson Communi cat i ons,  

r est r uct ur i ng i t  as a l i mi t ed l i abi l i t y  company,  and usi ng t he 

same busi ness asset s,  pr oduct  l i nes,  i nvent or y,  bank account s,  

equi pment ,  vendor s,  and cust omer s.     

¶9 On November  12,  2001,  James i ssued a Not i ce of  

Di ssol ut i on pur suant  t o Wi s.  St at .  § 178. 26,  el ect i ng t hat  t he 

af f ai r s of  Mat t eson Communi cat i ons be wound up f or t hwi t h. 4  A 

mont h l at er ,  on December  11,  James di ed.   On December  20,  2001,  

hi s est at e sued Rober t  and Mat t eson Communi cat i ons,  seeki ng,  i n 

r el evant  par t ,  a wi ndi ng up and di st r i but i on of  wi nd- up pr oceeds 

pur suant  t o Wi s.  St at .  § 178. 32;  payment  of  55 per cent  of  t he 

pr of i t s ear ned bet ween Januar y 1,  2001,  and November  12,  2001,  

as wel l  as t hose ear ned dur i ng wi nd- up;  an account i ng of  t he 

                                                 
4 The ci r cui t  cour t  f ound t he di ssol ut i on dat e t o be May 31,  

2001,  however ,  based on t he ear l i er  l et t er .   The par t i es do not  
cont est  t hi s f i ndi ng or  addr ess i t  wi t hi n t he cont ext  of  t he 
f or mal  Not i ce of  Di ssol ut i on dat ed November  12,  2001.   
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busi ness;  t he appoi nt ment  of  a r ecei ver  t o manage and conduct  

t he par t ner shi p' s busi ness dur i ng t he wi ndi ng up pr ocess,  t o 

l i qui dat e asset s ,  and t o t ake ot her  necessar y act i ons;  and 

damages and i nj unct i ve r el i ef .   The compl ai nt  al so al l eged 

br each of  f i duci ar y dut i es,  f ai l ur e t o pr ovi de par t ner shi p 

document s,  v i ol at i ons of  Wi s.  St at .  § 178. 15,  unj ust  enr i chment ,  

and bad f ai t h.   An amended compl ai nt  added Nancy Mat t eson,  

Rober t ' s  wi f e,  as a def endant .    

¶10 Dur i ng t he t r i al ,  t he Est at e st i pul at ed t o t he 

di smi ssal  of  i t s  c l ai ms f or  appoi nt ment  of  r ecei ver shi p and f or  

i nf or mat i on,  but  i t  di d not  di smi ss i t s ot her  c l ai ms,  i ncl udi ng 

cl ai ms f or  wi ndi ng up and account i ng.   Fol l owi ng t he t r i al ,  each 

si de submi t t ed post - t r i al  br i ef s. 5  The Est at e' s  post - t r i al  br i ef  

asked t he cour t  t o det er mi ne whet her  t he busi ness of  t he 

par t ner shi p was cont i nued by Rober t ,  or  whet her  t he par t ner shi p 

was " i n a wi nd- up, "  set t i ng f or t h r equest ed r emedi es f or  each 

scenar i o.   The br i ef  al so st at ed t hat  t he Est at e had t he r i ght  

                                                 
5 At  t he c l ose of  t est i mony on May 11,  2004,  t he c i r cui t  

cour t  expl ai ned t o t he par t i es t hat  i t  needed addi t i onal  
i nf or mat i on f r om t he par t i es i n t he f or m of  br i ef s,  l et t er  
memor anda,  or  an account i ng wi t h  

a l i t t l e mor e det ai l ,  what  you ar e aski ng f or ,  each of  
you .  .  .  even an account i ng,  i f  you wi l l ,  you know,  
wi t h a l edger  sayi ng —— al most  l i ke i n a di vor ce case 
wher e you have,  you know,  t o t hi s per son and t o t hat  
per son,  and t hi s set  of f  and t hat  set  of f  and,  t hen,  
an ul t i mat e net  f i gur e .  .  .  .   I  t hi nk t hat  woul d be 
hel pf ul .   I  t hi nk al l  I ’ m suggest i ng,  i n a l i t t l e bi t  
shor t er  expl anat i on,  i s  i f  you coul d put  i n a succi nct  
f or m,  essent i al l y ,  your  cal cul at i on f or  what  you f eel  
your  c l i ent ' s due.  
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t o choose ei t her  cont i nuat i on or  wi nd- up r emedi es because 

Mat t eson Communi cat i ons had " cont i nued on af t er  i t  di ssol ved on 

an uni nt er r upt ed basi s [ and t her ef or e t he]  Est at e el ect s t o 

c l ai m agai nst  t he cont i nui ng bus i ness of  Mat t eson Communi cat i ons 

as a cr edi t or . "   

¶11 Rober t ' s  post - t r i al  br i ef  was i n t he f or m of  a l et t er  

cont ai ni ng var i ous exhi bi t s,  whi ch Rober t  descr i bed as 

est abl i shi ng t hat  damages f l owi ng di r ect l y f r om t he par t ner shi p 

f ar  exceeded t he company' s exi st i ng asset s at  t he t i me of  

di ssol ut i on.   I n cont r ast  wi t h t he Est at e' s br i ef ,  Rober t ' s  

l et t er  br i ef  i dent i f i ed t he cour t ' s  r equest  as bei ng l i mi t ed t o 

a r equest  f or  t he cal cul at i ons Rober t  pr ovi ded r at her  t han t he 

t ype of  l egal  anal ysi s pr ovi ded by t he Est at e' s br i ef . 6   

¶12 The cour t  i ssued t wo separ at e set s of  f i ndi ngs of  

f act s and concl usi ons of  l aw.   I n t he f i r st  set  of  f i ndi ngs and 

concl usi ons,  dat ed August  9,  2004,  t he cour t  f ound t hat  t he 

par t ner shi p di ssol ved on May 31,  2001,  but  t hat  t her e had not  

yet  been a wi nd- up of  t he af f ai r s of  t he par t ner shi p,  and t hat  

i n l i ght  of  t he par t ner shi p' s cont i nuat i on,  Wi s.  St at .  § 178. 37 

                                                 
6 I n i t s post - t r i al  l et t er  br i ef  r espondi ng t o t he cour t ' s  

r equest  and cr i t i c i z i ng t he Est at e' s r esponse,  Rober t  st at ed 
t hat  " [ p] ur suant  t o t he Cour t ' s  r equest ,  t hi s Memor andum deal s  
onl y wi t h cal cul at i ons as opposed t o t he ' l aw'  and t he nor mal  
br i ef i ng schedul e as t he Cour t  has not  r equest ed t hat  f or m of  
Memor andum be submi t t ed t o t he Cour t . "   Rat her ,  Rober t  
descr i bed,  t he c i r cui t  cour t  mer el y di r ect ed t he par t i es at  t he 
c l ose of  t est i mony t o f or war d t o t he cour t  " a Let t er  Memor andum 
wi t h at t ached f i gur es i ndi cat i ng t he par t i es '  posi t i on r egar di ng 
damages. "  
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was t he appl i cabl e st at ut e. 7  The cour t  concl uded t hat  t he Est at e 

was ent i t l ed t o $68, 641,  whi ch t he cour t  descr i bes as t he val ue 

of  James'  55- per cent  shar e of  t he par t ner shi p as of  May 31,  

2001,  mi nus 55 per cent  of  t he f ee f or  a cour t - or der ed 

account ant .   The cour t  f ound t hat ,  pur suant  t o Wi s.  St at .  

§ 178. 37,  t he Est at e was addi t i onal l y ent i t l ed t o an el ect i on of  

ei t her  ( 1)  i nt er est  on t hat  amount ,  or  ( 2)  55 per cent  of  t he 

busi ness' s pr of i t s f r om May 31,  2001,  t hr ough t he dat e such 

pr of i t s wer e pai d t o t he Est at e.   I n i t s second set  of  f i ndi ngs,  

t he c i r cui t  cour t  r ul ed,  wi t hout  appar ent  obj ect i on by t he 

par t i es,  t hat  t he Est at e chose t he second opt i on,  whi ch i t  

descr i bed as an el ect i on of  " t he 55% shar e of  such pr of i t s t hat  

ar e at t r i but abl e t o t he pl ai nt i f f . " 8  

                                                 
7 Li st ed as a " f i ndi ng of  f act "  was t he cour t ' s  concl usi on 

r ef l ect i ng,  as we descr i be i n t hi s opi ni on,  an er r oneous 
under st andi ng of  t he l aw,  t hat :  

 8.  Because of  t he cont i nuat i on of  busi ness by 
Rober t  Mat t eson,  t he Est at e of  James Mat t eson i s 
ent i t l ed t o an el ect i on under  Sect i on 178. 37,  Wi s.  
St at s.  of  ei t her  ( a)  i nt er est  on t he val ue of  t he 
Par t ner shi p i nt er est  of  James Mat t eson f r om May 31,  
2001 as cont empl at ed i n t he Fi ndi ngs of  Fact  above,  or  
( b) .  .  .  55% of  t he pr of i t s  of  t he busi ness of  t he 
Par t ner shi p t hat  was cont i nued by Rober t  Mat t eson 
si nce May 31,  200[ 1] .    

8 Dur i ng a Jul y 30,  2004,  hear i ng,  t he cour t  el abor at ed:   

[ A] s I  under st and,  [ t he Est at e]  has el ect ed t o ask f or  
t hat  per cent age shar e of  pr of i t s,  al t hough t he st at ut e 
t al ks somet hi ng a l i t t l e bi t  di f f er ent l y,  al t hough i t  
may t ur n out  t o be t he same t hi ng.   I t  t al ks about  t he 
pr of i t s at t r i but abl e t o t he use of  t he r et i r ed or  
deceased par t ner ' s r i ght  i n t he pr oper t y of  t he 
di ssol ved par t ner shi p.   That  may be t he same t hi ng.    
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¶13 The ci r cui t  cour t  r et ai ned j ur i sdi ct i on over  t he 

det er mi nat i on of  t he amount s of  i nt er est  and pr of i t s,  not i ng 

t hat  t he par t i es agr eed t hat  account ant  Dave Haas woul d conduct  

a val uat i on of  pr of i t s.   The cour t  al so r eser ved a r ul i ng on 

whet her  Rober t  was ent i t l ed t o compensat i on f or  hi s wor k t hat  

occur r ed af t er  May 31,  2001.   The cour t  t hen hel d a separ at e 

t r i al  on t hese i ssues,  dur i ng whi ch Haas' s par t ner ,  Kennet h 

St ephani ,  CPA,  t est i f i ed about  t he busi ness' s pr of i t s af t er  May 

31,  2001.   He gave t wo f i gur es f or  t he pr of i t s accr ued bet ween 

June 1,  2001,  and Febr uar y 28,  2005,  c i t i ng $282, 886. 80 as 

pr of i t  f or  t hat  per i od,  but  al so c i t i ng $344, 789. 29 as t he 

" adj ust ed"  pr of i t  pr i or  t o deduct i ons f or  l egal  and pr of essi onal  

f ees,  account ant  f ees,  I RA expenses,  and Rober t ' s  heal t h 

i nsur ance.   Al so i n t he 2001 t hr ough 2005 per i od,  payment s t o 

Rober t  and Nancy f or  dr aws,  compensat i on and heal t h i nsur ance 

benef i t s wer e cal cul at ed at  $368, 574. 58,  whi l e t he Est at e 

r ecei ved no di st r i but i ons dur i ng t hat  per i od.    

¶14 I n i t s second set  of  f i ndi ngs of  f act  and concl usi ons 

of  l aw,  i ssued on Sept ember  16,  2005,  t he cour t  empl oyed t he 

pr edi ssol ut i on 55/ 45 r at i o,  f i ndi ng t hat :   

 The pr of i t s of  t he par t ner shi p,  Mat t eson 
Communi cat i ons,  f r om May 31,  2001 t hr ough t he dat e of  
t r i al  wer e i n t he sum of  $282, 886. 80.   Accor di ngl y,  
t he 55% shar e of  such pr of i t s t hat  ar e at t r i but abl e t o 
t he pl ai nt i f f  i s i n t he amount  of  $155, 587. 00.   The 
Cour t  pr evi ousl y f ound t hat  t he val ue of  t he 
par t ner shi p i nt er est  of  James Mat t eson as of  May 31,  
2001,  t he dat e of  di ssol ut i on of  t he par t ner shi p,  was 
i n t he amount  of  $68, 641. 00.   Such sum i s t o be 
r educed by 55% of  t he account i ng f ees i ncur r ed t o 
Schenck Busi ness Sol ut i ons,  whi ch r educes t he i nt er est  
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of  James Mat t eson' s i nt er est  i n and t o t he par t ner shi p 
as of  t he dat e of  di ssol ut i on consi der i ng account i ng 
f ees t hr ough t he dat e of  t he t r i al  t o be i n t he sum of  
$50, 292. 00.   Accor di ngl y,  t he val ue of  James 
Mat t eson' s i nt er est  i n Mat t eson Communi cat i ons pl us 
hi s shar e of  t he pr of i t s bef or e consi der i ng deduct i ons 
t her ef r om i s i n t he sum of  $205, 879. 00.    

The Est at e' s awar d was t hen r educed f r om $205, 879 t o $95, 113. 50 

af t er  t he cour t  subt r act ed t he val ue of  a t r uck awar ded t o 

James;  t he cost  f or  st or age of  par t ner shi p r ecor ds;  t he t i me 

spent  by Rober t ,  Nancy,  and t hei r  son concl udi ng t he 

par t ner shi p' s af f ai r s;  and 55 per cent  of  addi t i onal  f ees due t he 

cour t - appoi nt ed account ant . 9  The cour t  concl uded t hat  because 

t he Est at e had f i l ed an of f er  of  set t l ement ,  i t  was al so 

ent i t l ed under  Wi s.  St at .  § 807. 01 t o i nt er est  and f ees,  whi ch 

i t  cal cul at ed at  $17, 542. 57 i nt er est  wi t h doubl e t axabl e cost s  

i n t he amount  of  $7, 079. 28.   The net  j udgment  awar ded t o t he 

Est at e was $119, 735. 35.    

¶15 On Sept ember  20,  2005,  Rober t  moved t o st ay execut i on 

of  t he j udgment ,  pur suant  t o Wi s.  St at .  § 808. 07( 2) ( a) . 10  The 

                                                 
9 Our  r evi ew of  t he r ecor d r eveal ed a number  of  mat hemat i cal  

er r or s i n t he c i r cui t  cour t ' s  cal cul at i ons.   We asked t he 
par t i es t o addr ess t hi s i ssue i n suppl ement al  br i ef i ng t o t hi s 
cour t ,  and t he par t i es agr eed t hat  t he c i r cui t  cour t ' s  
cal cul at i ons wer e er r oneous,  wi t h t he $95, 113. 50 j udgment  amount  
cal cul at ed by t he c i r cui t  cour t  not  r ef l ect i ng t he sum of  t he 
f i gur es pr ovi ded by t he cour t .   However ,  t he par t i es di sagr ee 
about  what  t he cor r ect  amount  shoul d be,  f ocusi ng on di f f er ent  
f act or s and di scr epanci es i n t he c i r cui t  cour t ' s cal cul at i ons.   
We di r ect  t he c i r cui t  cour t  t o addr ess t hi s i ssue on r emand.  

10 Wi sconsi n St at .  § 808. 07( 2) ( a)  pr ovi des:  

( 2)  Aut hor i t y of  a cour t  t o gr ant  r el i ef  pendi ng 
appeal .  ( a)  Dur i ng t he pendency of  an appeal ,  a t r i al  
cour t  or  an appel l at e cour t  may:  
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mot i on r equest ed t hat  t he amount  of  t he j udgment  al ong wi t h " any 

accumul at ed i nt er est  t o t he dat e of  deposi t "  be deposi t ed wi t h 

t he c l er k of  cour t  f or  Fond du Lac Count y and pl aced i n an 

i nt er est  bear i ng account  pendi ng t he out come of  t he appeal .   The 

mot i on suggest ed t hat  t he deposi t  of  f unds wi t h t he c l er k shoul d 

t ol l  t he accumul at i on of  i nt er est  awar ded on t he j udgment .   

¶16 I n r esponse,  t he c i r cui t  cour t  or der ed t he Est at e t o 

post  a sur et y bond,  but  when t he Est at e was unabl e t o pr ocur e 

t he bond,  t he cour t  i nst ead or der ed Rober t  t o post  secur i t y i n a 

sum r epr esent i ng t he amount  of  j udgment  pl us 12 per cent  i nt er est  

f or  one- year ' s t i me.   The cour t  or der ed t hat  t he c l er k of  cour t s  

pl ace t he deposi t ed money i n an i nt er est  bear i ng account ,  wi t h 

t he i nt er est  accr ui ng on t hat  money t o be deemed Rober t ' s  

pr oper t y. 11   

¶17 Rober t  deposi t ed t he amount  or der ed on November  22,  

2005,  and bot h he and t he Est at e appeal ed.   I n an opi ni on i ssued 

on Januar y 10,  2007,  t he cour t  of  appeal s af f i r med i n par t ,  

r ever sed i n par t ,  and r emanded.   Est at e of  Mat t eson v.  Mat t eson,  

2007 WI  App 23,  ¶¶3,  25,  298 Wi s.  2d 791,  729 N. W. 2d 749.   The 

                                                                                                                                                             
1.  St ay execut i on or  enf or cement  of  a j udgment  or  
or der ;  

2.  Suspend,  modi f y,  r est or e or  gr ant  an i nj unct i on;  or  

3.  Make any or der  appr opr i at e t o pr eser ve t he ex i st i ng 
st at e of  af f ai r s or  t he ef f ect i veness of  t he j udgment  
subsequent l y t o be ent er ed.  

11 The speci f i c  l anguage of  t hese or der s i s di scussed i n 
det ai l  i n our  anal ysi s.  
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cour t  of  appeal s  af f i r med t he post di ssol ut i on appl i cat i on of  t he 

pr edi ssol ut i on 55/ 45 r at i o f or  pr of i t  di st r i but i on,  as wel l  as 

t he or der  t hat  Rober t  pay 12 per cent  i nt er est  f or  one year  al ong 

wi t h t he j udgment  amount  as a condi t i on of  t he st ay of  

execut i on.   I d. ,  ¶¶22,  24.   The cour t  al so af f i r med t he ci r cui t  

cour t ' s  r ul i ng t hat  t he bur den of  pr ovi ng pr of i t s at t r i but abl e 

i s on t he cont i nui ng par t ner ,  not  t he r et i r i ng par t ner .   I d. ,  

¶20.   However ,  t he cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

deci s i on t o compensat e Rober t  onl y f or  hi s wor k t o wi nd up t he 

par t ner shi p r at her  t han or der i ng f ul l  compensat i on f or  hi s l abor  

and management  ser vi ces t o t he busi ness.   I d. ,  ¶3 ( quot i ng Lange 

v.  Bar t l et t ,  121 Wi s.  2d 599,  360 N. W. 2d 702 ( Ct .  App.  1984) ) .   

The cour t  al so r ever sed t he ci r cui t  cour t ' s  deci s i on t o deduct  

Rober t ' s  compensat i on f r om t he Est at e' s shar e,  r at her  t han f r om 

t he pr of i t s of  t he par t ner shi p.   I d.    

¶18 The cour t  of  appeal s di r ect ed t he ci r cui t  cour t  t o 

modi f y i t s j udgment  on r emand and t o awar d Rober t  " compensat i on 

f or  hi s r easonabl e l abor  and management  ser vi ces t o Mat t eson 

Communi cat i ons f or  t he t i me bet ween di ssol ut i on and t he dat e of  

t r i al "  as wel l  as or der i ng t hat  t hat  amount ,  al ong wi t h st or age 

expenses,  be di v i ded at  a 55/ 45 r at i o bet ween Rober t  and t he 

Est at e i n cal cul at i ng t he pr of i t s of  t he busi ness.   I d. ,  ¶25.    

¶19 Rober t  f i l ed a pet i t i on f or  r evi ew,  and on Apr i l  17,  

2007,  we gr ant ed t he pet i t i on.   On Mar ch 25,  2008,  f ol l owi ng 

or al  ar gument ,  we or der ed suppl ement al  br i ef i ng,  and t he par t i es 
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r esponded wi t h l et t er  br i ef s f i l ed Apr i l  4 and Apr i l  8,  2008. 12  

Al ong wi t h i t s suppl ement al  br i ef i ng,  t he Est at e al so submi t t ed 

a mot i on t o suppl ement  t he r ecor d wi t h cer t ai n c i r cui t  cour t  

br i ef s,  whi ch we gr ant ed on Apr i l  18,  2008.    

I I  

¶20 Judi c i al  act i ons i nvol v i ng t he di ssol ut i on of  a 

par t ner shi p and t he l i qui dat i on of  i t s  af f ai r s ar e pr oceedi ngs 

i n equi t y,  i n whi ch c i r cui t  cour t s have br oad di scr et i on i n 

achi evi ng a f ai r  account i ng bet ween t he par t i es i nvol ved.   See 

Gul l  v.  Van Epps,  185 Wi s.  2d 609,  626- 27,  517 N. W. 2d 531 ( Ct .  

App.  1994) .   We wi l l  uphol d t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on i f  i t  " exami ned t he r el evant  f act s,  appl i ed a pr oper  

st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  pr ocess,  

ar r i ved at  a concl usi on t hat  a r easonabl e j udge coul d r each. "   

DeWi t t  Ross & St evens,  S. C.  v.  Gal axy Gami ng and Raci ng Lt d.  

P' shi p,  2004 WI  92,  ¶21,  273 Wi s.  2d 577,  682 N. W. 2d 839.  

¶21 I n t hi s case,  t he det er mi nat i on of  whet her  t he cour t ' s 

appl i cat i on of  t he l aw was r ever si bl e er r or  r equi r es us t o 

exami ne t hr ee i ssues r el at ed t o t he di ssol ut i on of  t he Mat t eson 

br ot her s '  par t ner shi p:   ( 1)  as bet ween t he r et i r i ng and 

r emai ni ng par t ner ,  whi ch one has t he bur den under  Wi s.  St at .  

§ 178. 3713 of  pr ov i ng t he pr of i t s  at t r i but abl e t o t he busi ness' s 

use of  t he r et i r i ng par t ner ' s r i ght  i n t he par t ner shi p;  ( 2)  

                                                 
12 We descr i be t he r eason f or  or der i ng suppl ement al  br i ef i ng 

and t he subst ance of  t he par t i es '  r esponses i n our  anal ysi s 
bel ow,  at  i nf r a,  ¶¶26- 36.  

13 Assumi ng t hat  t hi s i s t he cor r ect  st at ut e t o be appl i ed.  
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whet her  t he r at i os used f or  pr edi ssol ut i on par t ner shi p pr of i t  

di st r i but i on shoul d be used as t he basi s f or  post di ssol ut i on 

di v i s i on of  pr of i t s under  § 178. 37;  and ( 3)  whet her  t he c i r cui t  

cour t  er r ed i n condi t i oni ng a st ay of  execut i on of  a j udgment  

upon Rober t ' s  deposi t i ng wi t h t he cour t  t he j udgment  amount  pl us 

one- year ' s wor t h of  i nt er est  at  12 per cent .    

¶22 Each of  t hese i ssues i nvol ves quest i ons of  st at ut or y 

i nt er pr et at i on,  as wel l  as appl i cat i on of  t hose st at ut es t o 

undi sput ed f act s ,  whi ch we r evi ew de novo.   See Vi l l age of  Cr oss 

Pl ai ns v.  Haanst ad,  2006 WI  16,  ¶9,  288 Wi s.  2d 573,  709 N. W. 2d 

447.   The pur pose of  st at ut or y i nt er pr et at i on i s t o gi ve t he 

st at ut e i t s " f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  

Kal al  v.  Ci r cui t  Cour t ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage 

of  t he st at ut e.   I d. ,  ¶45.   St at ut or y l anguage i s gener al l y 

accor ded i t s common,  or di nar y and accept ed meani ng,  but  we gi ve 

l egal  t er ms of  ar t  t hei r  accept ed l egal  meani ng.   I d. ;  Wi s.  

Ci t i zens Concer ned f or  Cr anes & Doves v.  DNR,  2004 WI  40,  ¶6,  

270 Wi s.  2d 318,  677 N. W. 2d 612.   " I f  t he meani ng of  t he st at ut e 

i s pl ai n,  we or di nar i l y  st op t he i nqui r y. "   Kal al ,  271 Wi s.  2d 

633,  ¶45.   However ,  i f  a st at ut e i s ambi guous,  we may exami ne 

ext r i nsi c sour ces t o ascer t ai n i t s meani ng.   I d. ,  ¶50.  

¶23 I n r evi ewi ng a c i r cui t  cour t ' s  det er mi nat i on of  t he 

val ue of  i nt er est  or  amount  of  pr of i t s di st r i but abl e,  and i n 

r evi ewi ng di scr et i onar y st ays of  execut i on,  we exami ne t he 

r ecor d t o det er mi ne i f  t he c i r cui t  cour t  r eached i t s concl usi on 

by a " r easoned appl i cat i on of  t he appr opr i at e l egal  st andar d t o 
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t he r el evant  f act s i n t he case. "   Fr anke v.  Fr anke,  2004 WI  8,  

¶55 n.  38,  268 Wi s.  2d 360,  674 N. W. 2d 832 ( c i t at i on omi t t ed) .  

I I I  

¶24 When a par t ner  r et i r es or  di es,  t he par t ner shi p i s 

di ssol ved.   Lange,  121 Wi s.  2d at  601.   A not i ce of  di ssol ut i on 

does not ,  by i t sel f ,  t er mi nat e a par t ner shi p.   The t er mi nat i on 

of  a di ssol ved par t ner shi p i s compl et e onl y when t he par t ner shi p 

af f ai r s ar e set t l ed t hr ough a " wi ndi ng up. "   Wi s.  St at .  

§ 178. 25( 2) .   Absent  an agr eement  t o set t l e t he par t ner shi p 

af f ai r s wi t hout  asset  l i qui dat i on,  wi ndi ng up " i nvol ves r educi ng 

t he asset s t o cash ( l i qui dat i on) ,  payi ng cr edi t or s,  and 

di st r i but i ng t o par t ner s t he val ue of  t hei r  r espect i ve 

i nt er est s. "   Fi r st  Nat ' l  Bank of  Kenosha v.  Schaef er ,  91 Wi s.  2d 

360,  375- 76,  283 N. W. 2d 410 ( Ct .  App.  1979) ( c i t at i ons omi t t ed) .    

¶25 An exi t i ng par t ner  has t wo pr i mar y opt i ons upon 

i ni t i at i ng a par t ner shi p di ssol ut i on.   The exi t i ng par t ner  may 

opt  ei t her  ( 1)  ( cont i nuat i on)  t o per mi t  t he busi ness t o cont i nue 

and cl ai m hi s or  her  i nt er est  i n t he di ssol ut i on val ue as a 

cr edi t or ,  or  ( 2)  ( wi nd- up)  t o f or ce t he di ssol ved busi ness t o 

wi nd up and t ake hi s or  her  par t  of  t he pr oceeds.   See Lange,  

121 Wi s.  2d at  601.  I f  t he exi t i ng par t ner  opt s t o f or ce a 

wi nd- up,  t hat  par t ner  i s not  a cr edi t or ,  but  r at her  shar es bot h 

pr of i t s and l osses af t er  di ssol ut i on unt i l  t er mi nat i on,  whi ch 

occur s when al l  t he par t ner shi p af f ai r s ar e wound up.   Such 

si t uat i ons ar e gover ned by Wi s.  St at .  §§ 178. 32- . 33.   See al so 

Lange,  121 Wi s.  2d at  602.   However ,  i f  t he exi t i ng par t ner  opt s 

t o per mi t  t he busi ness t o cont i nue and el ect s t o pr oceed under  
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Wi s.  St at .  § 178. 37,  r at her  t han f or ce t he busi ness t o wi nd up 

under  Wi s.  St at .  §§ 178. 32- . 33,  t hat  par t ner  i s ent i t l ed as a 

cr edi t or  t o an addi t i onal  el ect i on under  Wi s.  St at .  § 178. 37.   

Speci f i cal l y,  t he exi t i ng par t ner  i s ent i t l ed,  i n addi t i on t o 

t he val ue of  i nt er est  at  t he t i me of  di ssol ut i on,  t o ei t her  

i nt er est  or  " pr of i t s at t r i but abl e" :  

I f  any par t ner  r et i r es or  di es,  and t he busi ness i s 
cont i nued under  any of  t he condi t i ons set  f or t h i n s.  
178. 33( 2) ( b)  or  178. 36( 1) ,  ( 2) ,  ( 3) ,  ( 5)  and ( 6) ,  
wi t hout  any set t l ement  of  account s as bet ween t he 
r et i r ed or  deceased par t ner  or  t he deceased par t ner ' s  
est at e and t he per son or  par t ner shi p cont i nui ng t he 
busi ness,  unl ess ot her wi se agr eed,  t he r et i r ed par t ner  
or  t he deceased par t ner ' s l egal  r epr esent at i ve as 
agai nst  such per sons or  par t ner shi p may have t he val ue 
of  t he r et i r ed or  deceased par t ner ' s i nt er est  at  t he 
dat e of  di ssol ut i on ascer t ai ned,  and shal l  r ecei ve as 
an or di nar y cr edi t or  an amount  equal  t o t he val ue of  
t he r et i r ed or  deceased14 par t ner ' s i nt er est  i n t he 
di ssol ved par t ner shi p wi t h i nt er est ,  or ,  at  t he opt i on 
of  t he r et i r ed par t ner  or  t he deceased par t ner ' s  l egal  
r epr esent at i ve,  i n l i eu of  i nt er est ,  t he pr of i t s 
at t r i but abl e t o t he use of  t he r et i r ed or  deceased 
par t ner ' s r i ght  i n t he pr oper t y of  t he di ssol ved 
par t ner shi p;  pr ovi ded t hat  t he cr edi t or s of  t he 
di ssol ved par t ner shi p as agai nst  t he separ at e 
cr edi t or s,  or  t he r epr esent at i ve of  t he r et i r ed or  
deceased par t ner ,  shal l  have pr i or i t y on any cl ai m 
ar i s i ng under  t hi s sect i on,  as pr ovi ded by s.  
178. 36( 8) .  

Wi s.  St at .  § 178. 37;  see al so Lange,  121 Wi s.  2d at  602- 03.  

                                                 
14 Even t hough,  at  t he t i me t hi s act i on was f i l ed,  James was 

bot h r et i r ed and deceased,  we t r eat  hi m as a r et i r ed par t ner  f or  
pur poses of  t hi s case because i t  was hi s r et i r ement  whi ch 
i ni t i al l y  caused t he di ssol ut i on i n t hi s case.  
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A 

¶26 The pr esent  case has ar r i ved at  our  door st ep i n a 

pr obl emat i c pr ocedur al  post ur e.   The or i gi nal  May 31,  2001,  

di ssol ut i on l et t er  f r om James pr ovi ded not i ce of  di ssol ut i on 

subj ect  t o wi ndi ng up,  but  al so appear ed t o consent  t o 

cont i nuat i on of  t he busi ness.   However ,  t he l et t er  di d not  

i nvoke Wi s.  St at .  § 178. 37 or  t he cont i nuat i on r emedi es under  

t hat  st at ut e,  but  r at her  of f er ed set t l ement  t er ms di st i nct  f r om 

t he st at ut e' s " pr of i t s at t r i but abl e"  or  i nt er est  opt i on.    

¶27 I n addi t i on,  any consent  t o cont i nuat i on appar ent l y 

gi ven by James i n t he l et t er  appear s t o have di ssol ved over  t he 

next  f ew mont hs as negot i at i ons f ai l ed.   Consequent l y,  t he 

compl ai nt  i n t hi s case and t he November  12,  2001,  Not i ce of  

Di ssol ut i on sought  onl y a wi ndi ng up under  Wi s.  St at .  § 178. 32,  

r at her  t han t he cont i nuat i on r emedi es avai l abl e under  Wi s.  St at .  

§ 178. 37.    

¶28 Despi t e t he l anguage of  t he compl ai nt  seeki ng  Wi s.  

St at .  § 178. 32 wi nd- up r at her  t han t he Wi s.  St at .  § 178. 37 

cont i nuat i on r emedi es,  and despi t e t he s i mi l ar  l anguage of  t he 

Not i ce of  Di ssol ut i on demandi ng wi nd- up and ot her  descr i pt i ons 
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of  t hi s as a wi nd- up case, 15 t he c i r cui t  cour t  i n t hi s case 

pr oceeded as i f  t he par t ner shi p i nvol ved a cont i nuat i on,  wi t hout  

r econci l i ng such an assumpt i on wi t h t he wi nd- up r equest  t o t he 

cont r ar y i n t he compl ai nt  and November  12,  2001,  Not i ce of  

Di ssol ut i on.   

¶29 Fai l i ng t o make t he r equi r ed f i ndi ng pur suant  t o Wi s.  

St at .  § 178. 3716 t hat  James consent ed t o cont i nuat i on,  t he cour t  

appear s t o have based i t s t r eat ment  of  t hi s case as a 

cont i nuat i on r at her  t han a wi nd- up on a l ay i nt er pr et at i on of  

t he wor d " cont i nued. "   Speci f i cal l y,  t he cour t  f ound t hat ,  i n 

t he l ay sense of  t he wor d,  Rober t  had " cont i nued"  t he busi ness 

                                                 
15 I n addi t i on t o t he May 31,  2001,  and November  12,  2001,  

not i ces of  di ssol ut i on and t he compl ai nt ' s use of  wi nd- up 
l anguage,  an Oct ober  2,  2003,  r esponse f r om t he Est at e' s counsel  
t o a mot i on t o di smi ss cont ai ned an af f i davi t  f r om At t or ney 
Char l es J.  Her t el  wi t h t he aver ment  t hat  " [ t ] hi s act i on i nvol ves 
t he wi nd- up of  t he af f ai r s of  Wi sconsi n gener al  par t ner s named 
Mat t eson Communi cat i ons.  .  .  .   Under  Chapt er  178,  Rober t  
Mat t eson has t he r esponsi bi l i t y  t o wi nd- up t he af f ai r s of  t he 
par t ner shi p. "    

16 See Fi r st  Nat ' l  Bank of  Kenosha v.  Schaef er ,  91 Wi s.  2d 
360,  378,  283 N. W. 2d 410 ( Ct .  App.  1979) :  

The det er mi nat i on of  whet her  or  not  t he l egal  
r epr esent at i ve consent ed t o or  acqui esced i n t he 
cont i nuat i on of  t he busi ness i s a f act  t o be 
det er mi ned by t he t r i er  of  f act .   Si nce t he t r i al  
cour t  f el t  t hat  sec.  178. 37,  St at s. ,  appl i ed whenever  
a par t ner  di ed,  r egar dl ess of  whet her  t her e was 
consent  t o cont i nue t he busi ness,  no f i ndi ng of  f act  
was made on consent .   Or di nar i l y ,  under  t hese 
ci r cumst ances,  we woul d have t o r emand t he case back 
t o t he t r i al  cour t  f or  a f i ndi ng of  f act .  

See al so Lange v.  Bar t l et t ,  121 Wi s.  2d 599,  601- 02,  360 N. W. 2d 
701 ( Ct .  App.  1984) .  
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of  t he par t ner shi p,  and t hat  wi nd- up had f ai l ed t o occur .   The 

cour t ' s  i nt er pr et at i on of  § 178. 37 " cont i nuat i on"  as a def aul t  

st at ut or y scheme t hat  appl i es when wi nd- up has not  yet  occur r ed 

r at her  t han somet hi ng r equi r i ng t he exi t i ng par t ner ' s 

af f i r mat i ve consent  i s r eveal ed i n t he f ol l owi ng Jul y 30,  2004,  

expl anat i on by t he cour t  of  i t s  r ul i ngs:  

 I n 2001,  t he par t ner shi p was di ssol ved.  .  .  .   
What  happened t her eaf t er  i s t hat  Mr .  Rober t  Mat t eson 
cont i nued .  .  .  a s i mi l ar  busi ness;  a l i t t l e bi t  
di f f er ent  name or  di f f er ent  busi ness t ype,  r at her ,  
f or med an LLC .  .  .  di d what  woul d be necessar y t o 
i ndi cat e t hat  t her e was a di f f er ent  ent i t y and t hen 
di d a coupl e t hi ngs:   Cont i nued t o oper at e [ t he]  
busi ness usi ng t he asset s of  t he par t ner shi p and,  
al so,  t ook over  t r y i ng t o deal  wi t h t he wi ndup of  – I  
t hi nk,  i n some r espect s,  t r i ed t o deal  wi t h t he wi ndup 
of  what  was l ef t  of  t he asset s  t hat  he and hi s  br ot her  
had had as par t  of  t he par t ner shi p.  

 I  say " wi ndup"  even t hough t hat ' s sor t  of  a 
t echni cal  t er m.   I ' m not  conv i nced t hat  t hi s  was a 
t r ue di ssol ut i on and,  t hen,  a wi ndup of  t he af f ai r s.   
I t  st r i kes me,  f r om t he evi dence,  t hat  what  happened 
was t hat  t he busi ness of  Mat t eson Communi cat i ons 
cont i nued;  cont i nued i n t er ms of  t he asset s used by 
Mr .  Rober t  Mat t eson,  cont i nued i n t er ms of  si mi l ar  
cust omer / cust omer  base.   Thi s i sn' t  t he whol esal e 
st oppi ng of  a busi ness and,  t hen,  t he st ar t i ng of  a 
di f f er ent  busi ness.   Thi s i s a cont i nuat i on of  a 
busi ness.  .  .  .   

¶30 At  t he poi nt  at  whi ch t he c i r cui t  cour t  appar ent l y 

began t r eat i ng t hi s as a Wi s.  St at .  § 178. 37 " pr of i t s 

at t r i but abl e"  cont i nuat i on case r at her  t han a Wi s.  St at .  

§ 178. 32 wi nd- up case,  t he cour t  st at ed:  

I  t hi nk,  Mr .  Her t el ,  t hat  your  c l i ent  i s  ent i t l ed t o 
t hei r  55 per cent  i nt er est  as of  t he val ue — of  t he 
val ue of  t he par t ner shi p at  May 31,  2001.   As I  
under st and,  your  c l i ent  has el ect ed t o ask f or  t hat  
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per cent age shar e of  pr of i t s,  al t hough t he st at ut e 
t al ks somet hi ng a l i t t l e bi t  di f f er ent l y,  al t hough i t  
may t ur n out  t o be t he same t hi ng.   I t  t al ks about  t he 
pr of i t s at t r i but abl e t o t he use of  t he r et i r ed or  
deceased par t ner ' s r i ght  i n t he pr oper t y of  t he 
di ssol ved par t ner shi p.   That  may be t he same t hi ng.  

Thi s t r ansi t i on f r om t r eat i ng t he case as a § 178. 32 wi nd- up 

case t o t r eat i ng i t  as a § 178. 37 " pr of i t s at t r i but abl e"  

cont i nuat i on case was set  i n st one by t he cour t ' s  ensui ng 

f i ndi ngs of  f act ,  i ncl udi ng " f i ndi ng"  number  ei ght  t hat  

" [ b] ecause of  t he cont i nuat i on of  busi ness by Rober t  Mat t eson,  

t he Est at e of  James Mat t eson i s ent i t l ed t o an el ect i on under  

Sect i on 178. 37 .  .  .  . "    

¶31 The ci r cui t  cour t ' s  " f i ndi ng"  t hat  Wi s.  St at .  § 178. 37 

i s t he appl i cabl e st at ut e by v i r t ue of  t he " cont i nuat i on"  of  t he 

busi ness i s pr obl emat i c.   As expl ai ned i n Lange,  t he f i r st  t ask 

f or  a c i r cui t  cour t  i n a par t ner shi p di ssol ut i on case " i s t o 

det er mi ne what  el ect i on t he r et i r i ng par t ner  made at  t he poi nt  

of  di ssol ut i on.   Ever y par t ner shi p di ssol ut i on causes a wi nd- up 

r at her  t han a cont i nuat i on unl ess t he out goi ng par t ner  

' consent s '  t o a cont i nuat i on. "   Lange,  121 Wi s.  2d at  601- 02.   

See al so Schaef er ,  91 Wi s.  2d at  378 ( expl ai ni ng t hat  whet her  

t he exi t i ng par t ner  consent ed t o cont i nuat i on i s a f act  whi ch 

must  be det er mi ned by t he t r i er  of  f act ,  and wher e such a 

f i ndi ng has not  been made pr i or  t o appl i cat i on of  § 178. 37,  

r emand i s gener al l y appr opr i at e) .    

¶32 I n addi t i on t o Wi s.  St at .  § 178. 37 r equi r i ng a f i ndi ng 

t hat  t he exi t i ng par t ner  consent ed t o cont i nuat i on bef or e t he 

st at ut e can be appl i ed,  § 178. 37 i mposes di f f er ent  r ul es f or  
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di st r i but i on of  pr of i t s t han t he wi nd- up st at ut es,  Wi s.  St at .  

§ 178. 32- . 33( 1) .   See Gul l ,  185 Wi s.  2d at  617- 18 ( " [ D] i f f er ent  

r ul es appl y dependi ng on whet her  a par t ner shi p i s wi ndi ng up i t s 

af f ai r s or  t he busi ness i s cont i nued.  .  .  .   Sect i on 178. 37 does 

not  appl y when t he par t ner shi p i s cont i nued onl y f or  t he pur pose 

of  wi ndi ng up i t s af f ai r s. " ) ( c i t at i ons omi t t ed) ;  Ti mmer mann v.  

Ti mmer mann,  538 P. 2d 1254,  1261 ( Or .  1975) ( expl ai ni ng t hat  an 

exi t i ng par t ner  may el ect  ei t her  a wi nd- up or ,  " [ i ] n t he 

al t er nat i ve,  t he wi t hdr awi ng par t ner  may al l ow t he busi ness t o 

cont i nue or  accept  t he f act  t hat  i t  has cont i nued" ) ( c i t i ng J.  

Cr ane and A.  Br omber g,  Law of  Par t ner shi p § 86( c) ,  at  495 

( 1968) ) .   But  see McDonal d v.  McDonal d,  68 Wi s.  2d 292,  301,  228 

N. W. 2d 727 ( 1975)  ( suggest i ng t hat  Wi s.  St at .  § 178. 37 appl i es 

dur i ng t he per i od bet ween di ssol ut i on and t er mi nat i on,  absent  an 

agr eement  t o t he cont r ar y) . 17   

                                                 
17 But  see Schaef er ,  expl ai ni ng t hat  McDonal d v.  McDonal d,  

68 Wi s.  2d 292,  301,  228 N. W. 2d 727 ( 1975) ,  

di d not  hol d t hat  sec.  178. 37,  St at s. ,  appl i es 
r egar dl ess of  whet her  t he busi ness i s wound- up or  
cont i nued.   To i nt er pr et  McDonal d i n t hi s manner  woul d 
be t o dest r oy t he di st i nct i on bet ween a wi nd- up and a 
cont i nuat i on of  t he busi ness.   I t  woul d al so dest r oy 
t he di st i nct i on bet ween secs.  178. 33( 1)  and 178. 37,  
St at s.   Last l y,  i t  woul d el i mi nat e t he necessi t y f or  
t he l anguage i n sec.  178. 37,  St at s. ,  whi ch st at es:   
" When any par t ner  r et i r es or  di es,  and t he busi ness i s 
cont i nued under  any of  t he condi t i ons set  f or t h i n s.  
178. 33( 2) ( b)  or  178. 36( 1) ,  ( 2) ,  ( 3) ,  ( 5)  and 
( 6)  .  .  .  . "   [ Emphasi s added by Schaef er  cour t . ]   We 
do not  bel i eve t he supr eme cour t  i nt ended such 
r esul t s.  
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¶33 However ,  i n t hi s case,  t he cour t ' s  t r ansf or mat i on of  

t hi s case f r om a wi nd- up case t o a Wi s.  St at .  § 178. 37 case ( or ,  

per haps mor e accur at el y,  i t s  t r eat ment  of  t hi s case as a hybr i d 

bet ween t he t wo,  at  t i mes addr essi ng cont i nuat i on i n t er ms of  

wi nd- up)  was not  obj ect ed t o.   The ci r cui t  cour t ' s  f i ndi ngs of  

f act  and concl usi ons of  l aw and t he par t i es '  br i ef s consi st ent l y 

t r eat  t hi s as a Wi s.  St at .  § 178. 37 case,  wi t h no obj ect i on 

r ai sed t o t he al t er ed post ur e of  t hi s case,  despi t e t he 

compl ai nt  havi ng onl y sought  a wi ndi ng up under  Wi s.  St at .  

§§ 178. 32- . 33,  not  a § 178. 37 r esol ut i on al l owi ng f or  

cont i nuat i on.    

¶34 Pur suant  t o our  or der  aski ng t he par t i es t o addr ess 

t hese i ssues,  bot h par t i es have cont i nued t o t r eat  t hi s as a 

cont i nuat i on case. 18  Never t hel ess,  nei t her  par t y  has poi nt ed t o 

any evi dence i n t he r ecor d t hat  James consent ed t o such 

cont i nuat i on r at her  t han wi nd- up at  t he t i me of  di ssol ut i on,  and 

nei t her  par t y addr essed t he si gni f i cance of  t he expr ess wi nd- up 

el ect i on i n James'  November  2001 Not i ce of  Di ssol ut i on.   

Fur t her ,  i n i t s  suppl ement al  br i ef  t o t hi s cour t ,  t he Est at e 

                                                                                                                                                             
Schaef er ,  91 Wi s.  2d at  385 ( f i r st  emphasi s added) .   
Fur t her mor e,  i n McDonal d,  t her e was an agr eement  t o cont i nue t he 
busi ness af t er  each par t ner ' s deat h.   68 Wi s.  2d at  304- 05.  

 

18 The par t i es appear  t o r emai n conf used about  cont i nuat i on 
bei ng somet hi ng a cour t  " f i nds"  af t er  a busi ness t akes t oo l ong 
t o wi nd up,  r at her  t han cont i nuat i on bei ng somet hi ng t he exi t i ng 
par t y must  c l ear l y consent  t o and el ect  i n l i eu of  wi nd- up at  
t he t i me of  di ssol ut i on.   
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" acknowl edged .  .  .  t hat  i t  di d not  at  any t i me amend t he 

Amended Compl ai nt  or  ot her wi se wi t hdr aw i t s demand f or  a wi nd- up 

as f ound i n Cl ai m I  of  t he Amended Compl ai nt . "    

¶35 However ,  absent  any obj ect i on by Rober t ,  we accept  t he 

pr ocedur al  post ur e of  t hi s act i on as an el ect ed cont i nuat i on.   

I n t he Est at e' s post - t r i al  br i ef  t o t he c i r cui t  cour t ,  a copy of  

whi ch was r ecent l y added t o t he appel l at e r ecor d of  t hi s case,  

t he f ol l owi ng st at ement  was al so made:   " The Est at e el ect s t o 

c l ai m agai nst  t he cont i nui ng bus i ness of  Mat t eson Communi cat i ons 

as a cr edi t or . "   I n hi s l et t er  br i ef  t o t hi s  cour t ,  Rober t  

s i mi l ar l y ar gued t hat  James'  per sonal  r epr esent at i ve consent ed 

t o cont i nue t he busi ness,  and had el ect ed t o pr oceed under  Wi s.  

St at .  § 178. 37.   Absent  any obj ect i on by Rober t ,  we assume,  

wi t hout  concl udi ng,  t hat  t he Est at e' s post - t r i al  br i ef  st at ement  

may suf f i ce as an el ect i on of  cont i nuat i on r at her  t han wi nd- up 

as r equi r ed by § 178. 37 ( and as expl ai ned by Lange,  121 Wi s.  2d 

at  601- 02,  and Schaef er ,  91 Wi s.  2d at  378,  385) .    

¶36 We al so f i nd i t  necessar y t o t r eat  t hi s as a 

cont i nuat i on case because nei t her  par t y obj ect ed t o t he c i r cui t  

cour t ' s  concl usi on t hat  t hi s i s a Wi s.  St at .  § 178. 37 

cont i nuat i on case r at her  t han a wi nd- up case,  and because si nce 

t hen bot h par t i es have consi st ent l y br i ef ed and ar gued t hi s 

mat t er  pur suant  t o § 178. 37.   We appr eci at e t he Est at e' s 

expl anat i on i n i t s l et t er  br i ef  t o t hi s cour t  t hat :  

 I n r et r ospect ,  i t  appear s t o counsel  f or  t he 
Est at e t hat  none of  t he par t i es under st ood t he 
i mpl i cat i ons of  Lange when t he deci s i on t o di ssol ve 
Mat t eson Communi cat i ons was made.   As a consequence,  
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t he par t i es may have ut i l i zed l anguage and f i l ed 
pl eadi ngs wi t hout  f ul l  appr eci at i on of  t he i mpl i cat i on 
of  t hei r  act i ons.   I t  i s  submi t t ed t hat  cons i st ent  
wi t h t he adage t hat  " act i ons speak l ouder  t han wor ds"  
t hat  t he par t i es t hr ough t hei r  act i ons evi dence an 
i nt ent i on i f  not  agr eement  t hat  t he busi ness of  t he 
par t ner shi p was t o be cont i nued.  

We wi l l  t her ef or e t r eat  t hi s case as a § 178. 37 case.    

B 

¶37 Under  Wi s.  St at .  § 178. 37,  i f  t he exi t i ng par t ner  has 

el ect ed cont i nuat i on,  t hat  par t ner  has an addi t i onal  el ect i on.  

I n addi t i on t o t he val ue of  t he r et i r ed par t ner ' s i nt er est  i n 

t he pr oper t y at  t he dat e of  t he di ssol ut i on,  t he exi t i ng par t ner  

i s al so ent i t l ed t o an el ect i on of  ei t her  i nt er est  on t hat  

val ue,  or  i n l i eu of  t hat  i nt er est ,  post di ssol ut i on pr of i t s 

at t r i but abl e t o t he use of  hi s shar e i n t he par t ner shi p.   

Regar dl ess of  whet her  t he exi t i ng par t ner  el ect s,  i n addi t i on t o 

t he di ssol ut i on dat e val ue,  i nt er est  on t hat  val ue or  " pr of i t s 

at t r i but abl e, "  § 178. 37 pr ovi des t hat  t he exi t i ng par t ner  

r ecei ves t he el ect ed sum " as an or di nar y cr edi t or , "  wi t h 

cr edi t or s of  t he di ssol ved par t ner shi p havi ng pr i or i t y over  an 

exi t i ng par t ner ' s c l ai ms under  t he st at ut e,  as pr ovi ded by Wi s.  

St at .  § 178. 36( 8) . 19  As t he cour t  of  appeal s expl ai ned i n Lange,  

                                                 
19 Wi sconsi n St at .  § 178. 36( 8)  pr ovi des:   

I f  t he busi ness of  a par t ner shi p af t er  di ssol ut i on i s 
cont i nued under  any condi t i ons set  f or t h i n t hi s 
sect i on,  t he cr edi t or s of  t he di ssol ved par t ner shi p,  
as agai nst  t he separ at e cr edi t or s of  t he r et i r i ng or  
deceased par t ner  or  t he r epr esent at i ve of  t he deceased 
par t ner ,  have a pr i or  r i ght  t o any cl ai m of  t he 
r et i r ed par t ner  or  t he r epr esent at i ve of  t he deceased 
par t ner  agai nst  t he per son or  par t ner shi p cont i nui ng 
t he busi ness,  on account  of  t he r et i r ed or  deceased 
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pr of i t s el ect ed under  § 178. 37 ar e di f f er ent  f r om wi nd- up 

pr of i t s " because,  i n a cont i nuat i on,  t he out goi ng par t ner  i s not  

r esponsi bl e f or  t he debt s of  t he cont i nui ng par t ner shi p.   The 

out goi ng par t ner ,  i nst ead,  t akes as a cr edi t or . "   Lange,  121 

Wi s.  2d at  602- 03 ( c i t at i ons omi t t ed) .    

¶38 I n t hi s case,  we assume t hat  t he Est at e exer ci sed i t s 

st at ut or y opt i ons t o sel ect  t he second cont i nuat i on opt i on 

r at her  t han cour t - or der ed wi nd- up or  t he f i r s t  cont i nuat i on 

opt i on,  t her eby ent i t l i ng i t  t o bot h t he val ue of  James'  

i nt er est  at  t he t i me of  di ssol ut i on and t he pr of i t s at t r i but abl e 

t o t hat  i nt er est . 20  The onl y cont est ed i ssues r el at ed t o Wi s.  

St at .  § 178. 37 t hat  r equi r e r esol ut i on per t ai n t o how t o 

cal cul at e " pr of i t s at t r i but abl e, "  and whose bur den i t  i s  t o 

est abl i sh t hat  amount .    

¶39 For  t he bel ow r easons,  we concl ude t hat  t he bur den of  

pr oof  i s on t he Est at e,  r epr esent i ng t he r et i r i ng par t ner ,  t o 

det er mi ne t he amount  of  pr of i t s at t r i but abl e t o t he use of  

James'  r i ght  i n t he pr oper t y,  and t o est abl i sh t hat  t he 

cal cul at i ons empl oyed by bot h t he c i r cui t  cour t  and t he cour t  of  

appeal s t o ascer t ai n t hose pr of i t s at t r i but abl e wer e f l awed.  

                                                                                                                                                             
par t ner ' s i nt er est  i n t he di ssol ved par t ner shi p or  on 
account  of  any consi der at i on pr omi sed f or  such 
i nt er est  or  f or  t he r et i r ed or  deceased par t ner ' s 
r i ght  i n par t ner shi p pr oper t y.  

20 The r ecor d does not  est abl i sh when any such el ect i on t ook 
pl ace,  and as not ed ear l i er ,  t he Not i ce f or  Di ssol ut i on demanded 
wi ndi ng up t he par t ner shi p.  
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1 

¶40 We f i r st  addr ess t he bur den of  pr oof  i ssue.   The 

ci r cui t  cour t  and cour t  of  appeal s i n t hi s case bot h hel d t hat  

Rober t ,  as t he cont i nui ng par t ner ,  had t he bur den of  pr ovi ng t he 

val ue of  t he pr of i t s at t r i but abl e t o t he use of  James'  r i ght s i n 

t he busi ness af t er  di ssol ut i on.   Rober t  ar gues t hat  t he c i r cui t  

cour t  and t he cour t  of  appeal s  wer e bot h wr ong on t hi s poi nt  

because t he bur den i s on t he r et i r i ng par t ner ,  not  t he 

cont i nui ng par t ner ,  t o pr ove pr of i t s at t r i but abl e. 21  We agr ee.  

¶41 Wi sconsi n i s a Uni f or m Par t ner shi p Act  ( UPA)  s t at e,  

wi t h Wi s.  St at .  § 178. 37 subst ant i al l y  i dent i cal  t o Sect i on 42 

of  t he Revi sed Uni f or m Par t ner shi p Act ,  whi ch pr ovi des:   

When any par t ner  r et i r es or  di es,  and t he busi ness i s 
cont i nued under  any of  t he condi t i ons set  f or t h i n 
sect i on 41 ( 1,  2,  3,  5,  6) ,  or  sect i on 38( 2b)  wi t hout  
any set t l ement  of  account s as bet ween hi m or  hi s 
est at e and t he per son or  par t ner shi p cont i nui ng t he 
busi ness,  unl ess ot her wi se agr eed,  he or  hi s l egal  

                                                 
21 The Est at e pr oposes t hat  we not  r each t he bur den of  pr oof  

i ssue at  al l ,  descr i bi ng t he i ssue as moot ,  because t he par t i es 
agr eed t o st i pul at e t o cal cul at i ons f r om a neut r al  account ant .   
However ,  t he cour t - appoi nt ed account ant  was " engaged t o 
cal cul at e t he amount  of  pr of i t s of  t he busi ness cont i nued by 
Rober t  Mat t eson af t er  May 31,  2001, "  not  t o cal cul at e " pr of i t s 
at t r i but abl e"  wi t hi n t he meani ng of  Wi s.  St at .  § 178. 37.   
Fur t her mor e,  as t he Est at e acknowl edges,  a mat t er  i s moot  i f  i t s  
det er mi nat i on cannot  have a pr act i cal  ef f ect  on an exi st i ng 
cont r over sy.   St at e v.  Lei t ner ,  2002 WI  77,  ¶13,  253 Wi s.  2d 
449,  646 N. W. 2d 341.   I n t hi s  case,  because we ar e r emandi ng 
t hi s act i on f or  a new det er mi nat i on of  pr of i t s at t r i but abl e,  t he 
det er mi nat i on of  whi ch par t y bear s t he bur den of  pr ovi ng pr of i t s 
at t r i but abl e wi l l  necessar i l y  have an ef f ect  on t hi s 
cont r over sy.  



No.  2005AP2607   

 

27 
 

r epr esent at i ve as agai nst  such per sons or  par t ner shi p 
may have t he val ue of  hi s i nt er est  at  t he dat e of  
di ssol ut i on ascer t ai ned,  and shal l  r ecei ve as an 
or di nar y cr edi t or  an amount  equal  t o t he val ue of  hi s 
i nt er est  i n t he di ssol ved par t ner shi p wi t h i nt er est ,  
or ,  at  hi s opt i on or  at  t he opt i on of  hi s l egal  
r epr esent at i ve,  i n l i eu of  i nt er est ,  t he pr of i t s 
at t r i but abl e t o t he use of  hi s r i ght  i n t he pr oper t y 
of  t he di ssol ved par t ner shi p;  pr ovi ded t hat  t he 
cr edi t or s of  t he di ssol ved par t ner shi p as agai nst  t he 
separ at e cr edi t or s,  or  t he r epr esent at i ve of  t he 
r et i r ed or  deceased par t ner ,  shal l  have pr i or i t y on 
any cl ai m ar i s i ng under  t hi s  sect i on,  as pr ovi ded by 
sect i on 41( 8)  of  t hi s act .  

Rev.  Uni f .  P' shi p Act  § 42,  6- I I  U. L. A.  593 ( 2001) .  

¶42 Because Wi s.  St at .  § 178. 37 i s a Uni f or m Par t ner shi p 

Act  st at ut e,  we i ni t i al l y  l ook t her e f or  gui dance.   See Skaar  v.  

DOR,  61 Wi s.  2d 93,  98,  211 N. W. 2d 642 ( 1973) .   Wi sconsi n St at .  

§ 178. 02( 4)  pr ovi des t hat  " [ t ] hi s chapt er  shal l  be so 

i nt er pr et ed and const r ued as t o ef f ect  i t s  gener al  pur pose t o 

make uni f or m t he l aw of  t hose st at es whi ch enact  i t . "   The 

pur pose of  uni f or m l aws i s t o est abl i sh bot h uni f or mi t y of  

st at ut or y l aw and uni f or mi t y of  case l aw const r ui ng t he 

st at ut es,  ensur i ng cer t ai nt y and gui dance t o l i t i gant s who r el y 

on t he cour t s t o i nt er pr et  uni f or m st at ut es i n a pr edi ct abl e and 

consi st ent  manner .   See M. J.  Wal l r i ch Land & Lumber  Co.  v.  

Ebenr ei t er ,  216 Wi s.  140,  143,  256 N. W.  773 ( 1934) .    

¶43  We not e t hat  ot her  UPA st at es have concl uded t hat  t he 

bur den of  pr oof  i s on t he exi t i ng par t ner  t o pr ove pr of i t s 
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at t r i but abl e. 22  See e. g. ,  Cadwal ader ,  Wi cker sham & Taf t  v.  

Beasl ey,  728 So.  2d 253,  258 ( Fl a.  Di st .  Ct .  App.  1998) ( " As t he 

r ecor d does not  c l ar i f y what  por t i on,  i f  any,  of  t he 

post di ssol ut i on pr of i t s ear ned on ser vi ces .  .  .  was 

at t r i but abl e t o Beasl ey,  we f i nd t hat  Beasl ey f ai l ed t o car r y 

hi s bur den of  showi ng what  t he quant um mer ui t  val ue of  hi s 

ser vi ces was af t er  he l ef t  t he f i r m. " ) ;  Hughes v.  Aycock,  598 

S. W. 2d 370,  376- 77 ( Tex.  App.  1980) ( " [ T] o r ecover  pr of i t s i n 

l i eu of  i nt er est  under  Sect i on 42,  [ t he exi t i ng par t ner ]  was 

r equi r ed t o pr ove by compet ent  evi dence ' t he pr of i t s 

at t r i but abl e t o t he use of  hi s r i ght  i n t he pr oper t y of  t he 

di ssol ved par t ner shi p, ' "  whi ch r equi r es pr ovi ng not  onl y t he 

pr of i t s t he par t ner shi p ear ned af t er  di ssol ut i on,  but  al so " what  

por t i on of  t hose pr of i t s ar e di r ect l y at t r i but abl e t o hi s 

capi t al  i nvest ment . " ) ( c i t at i ons omi t t ed) .   See al so 2 Al an R.  

Br omber g & Lar r y E.  Ri bst ei n,  Br omber g and Ri bst ei n on 

Par t ner shi p § 7. 13( f ) ,  at  7: 211 ( Supp.  2006)  ( " When pr of i t s have 

been el ect ed,  t he r et i r ee must  pr ove what  pr of i t s wer e ear ned 

af t er  di ssol ut i on,  as wel l  as what  pr of i t s wer e at t r i but abl e t o 

t he use of  par t ner shi p asset s as di st i ngui shed f r om t he ser vi ces 

                                                 
22 I n ot her  cont ext s as wel l ,  cour t s i n UPA st at es have hel d 

t hat  t he par t y seeki ng an account i ng,  or  t he di ssol ut i on val ue 
of  hi s or  her  i nt er est ,  has t he bur den of  pr oof .   See,  e. g. ,  
Thi gpen v.  Al dr ed,  165 S. E.  27,  28 ( Ga.  1932) ( i n a case 
addr essi ng a pet i t i on f or  account i ng and set t l ement  of  a 
par t ner shi p,  t he Geor gi a Supr eme Cour t  r ul ed t hat  t he pl ai nt i f f  
car r i ed t he bur den i mposed by l aw of  pr ovi ng hi s r i ght  t o 
r ecover  by a pr eponder ance of  t he evi dence) ;  Pal mer  v.  Manvi l l e,  
228 N. W.  20,  21 ( I owa 1929) ( i nvol v i ng an act i on i n equi t y f or  an 
account i ng bet ween a cont r act or  and r eal  est at e oper at or ) .    
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of  t he par t ner s. " ) ( c i t at i ons omi t t ed) .   Pl aci ng t he bur den on 

t he exi t i ng par t ner  compor t s wi t h t he UPA el ect i on opt i on' s 

pur pose bei ng i n par t  t o hast en set t l ement  of  account s.   See 

McDonal d,  68 Wi s.  2d at  302.  

¶44 Bader  v.  Cox,  701 S. W. 2d 677 ( Tex.  App.  1985) ,  anot her  

case af f i r mi ng t hat  t he bur den i s on t he exi t i ng par t ner  t o 

est abl i sh pr of i t s at t r i but abl e,  i s  of  par t i cul ar  r el evance t o 

our  bur den of  pr oof  di scussi on.   I n Bader ,  t he wi dow of  a 

deceased par t ner  sought  t o r ecover  pr of i t s of  t he par t ner shi p' s 

busi ness,  and t he cour t  pl aced t he bur den on t he wi dow t o pr ove 

pr of i t s at t r i but abl e,  concl udi ng t hat  i t  i s  t he exi t i ng par t ner  

who " must  pr ove,  by compet ent  evi dence,  t he pr of i t s gai ned af t er  

di ssol ut i on and pr i or  t o t er mi nat i on whi ch ar e at t r i but abl e t o 

t he use of  decedent ' s r i ght  i n t he pr oper t y of  t he di ssol ved 

par t ner shi p. "   I d.  at  684.   

¶45 The l ower  cour t s i n t he pr esent  case seemed t o base 

t hei r  deci s i ons t o swi t ch t he bur den of  pr oof  f r om t he exi t i ng 

t o t he r emai ni ng par t ner  on pol i cy gr ounds unsuppor t ed by 

pr ecedent ,  wi t h t he cour t  of  appeal s even acknowl edgi ng t hat  

" [ t ] hough ot her  j ur i sdi ct i ons have deci ded di f f er ent l y,  i t  i s 

c l ear  t o us t hat  t he cont i nui ng par t ner ,  who r uns t he busi ness 

and has access t o al l  of  i t s r ecor ds,  i s  t he one who shoul d have 

t o show how pr of i t s ar e ear ned and t o what  t hey ar e 

at t r i but abl e. "   Est at e of  Mat t eson,  298 Wi s.  2d 791,  ¶20 

( emphasi s added) .    

¶46 Echoi ng t he l ower  cour t s,  t he Est at e ar gues t hat  f r om 

a publ i c pol i cy per spect i ve i t  makes mor e sense t o pl ace t he 
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onus on t he cont i nui ng par t ner  t o pr ove t he post di ssol ut i on 

pr of i t s at t r i but abl e,  wi t h t hat  par t ner  bei ng i n a bet t er  

posi t i on t o access t he busi ness' s r ecor ds t han t he exi t i ng 

par t ner ,  who mi ght  have t o r esor t  t o l i t i gat i on.   The Est at e 

al so ar gues t hat  t he r emai ni ng par t ner  i s bet t er  posi t i oned t o 

assess how t he exi t i ng par t ner ' s asset s ar e bei ng used f or  

pur poses of  cal cul at i ng pr of i t s at t r i but abl e t o t hose asset s.    

¶47 We acknowl edge t hat  t hese pol i cy ar gument s have mer i t .   

However ,  al t hough i t  i s  par t i cul ar l y t he case wher e,  as her e,  

t he r et i r i ng par t ner  di ed af t er  l eavi ng t he par t ner shi p,  t hat  

t he cont i nui ng par t ner  has gr eat er  access t o t he busi ness' s 

r ecor ds as t he one r unni ng t he busi ness,  t hi s does not  

necessi t at e a gener al  r ul e pl aci ng t he bur den on t he cont i nui ng 

par t ner  t o pr ove pr of i t s at t r i but abl e.   Thi s i s so f or  a number  

of  r easons.    

¶48 To begi n wi t h,  one of  t he under l y i ng pol i c i es of  t he 

Uni f or m Par t ner shi p Act  i s t o hast en t he set t l ement  and t he 

or der l y wi ndi ng up of  di ssol ved par t ner shi ps.   McDonal d,  68 Wi s.  

2d at  302.   I t  i s  i n t he i nt er est  of  bot h par t i es t o set t l e t hi s  

pr ompt l y.    

¶49 I n addi t i on,  t he bur den of  pr oof  i s gener al l y on t he 

par t y i nvoki ng t he j udi c i al  pr ocess i n i t s f avor .   Ri char ds v.  

Fi r st  Uni on Sec. ,  I nc. ,  2006 WI  55,  ¶17,  290 Wi s.  2d 620,  714 

N. W. 2d 913.   Her e,  t he c i r cui t  cour t  f ound t hat  i t  was t he 

Est at e' s choi ce t o el ect  t he " pr of i t s at t r i but abl e"  di st r i but i on 

r at her  t han a st at ut or y r at e of  i nt er est .    
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¶50 As f or  t he compet i ng pol i cy ar gument s f or  and agai nst  

pl aci ng t he bur den on t he par t ner  wi t h l ess i mmedi at e access t o 

t he busi ness r ecor ds,  we have expl ai ned t hat  al t hough t he par t y 

wi t h excl usi ve access t o f act s  " shoul d or di nar i l y  bear  t he 

bur den of  pr oof  on t hat  i ssue, "  and t hi s i s a r el evant  f act or  i n 

det er mi ni ng bur den of  pr oof ,  t hi s f act or  shoul d not  be 

over emphasi zed because one must  of t en pl ead and pr ove mat t er s as 

t o whi ch one' s adver sar y has super i or  access t o t he evi dence,  

but  " wi t h l i ber al  di scover y,  par t i es ar e pl aced on mor e equal  

f oot i ng wi t h r egar d t o evi dence. "   Acui t y Mut .  I ns.  Co.  v.  

Ol i vas,  2007 WI  12,  ¶43,  298 Wi s.  2d 640,  726 N. W. 2d 258 

( c i t at i ons omi t t ed) .   

¶51 Fi nal l y,  t hi s case pr esent s a uni que f act  s i t uat i on i n 

t hat  i t  i nvol ves a r et i r i ng par t ner  who al so di ed shor t l y af t er  

r et i r i ng.   We do not  deem i t  appr opr i at e t o cr eat e a new r ul e 

cont r ar y t o t hat  adopt ed i n ot her  Uni f or m Par t ner shi p Act  st at es 

as a r esponse t o t he uni que f act s of  t hi s case.  

¶52 Consequent l y,  we wi l l  f ol l ow t he pat h t aken by ot her  

UPA st at es t hat  have i nt er pr et ed t hei r  cor r espondi ng st at ut es as 

pl aci ng t he bur den of  pr oof  on t he exi t i ng par t ner .    

2 

¶53 We next  addr ess t he appr opr i at e met hodol ogy f or  

cal cul at i ng t he pr of i t s at t r i but abl e,  and whet her  t he l ower  

cour t s er r ed i n concl udi ng t hat  t he par t ner shi ps '  pr edi ssol ut i on 

di st r i but i on r at i o of  55/ 45 i s  t he appr opr i at e measur e f or  a 

post di ssol ut i on Wi s.  St at .  § 178. 37 cal cul at i on of  pr of i t s 

at t r i but abl e t o t he r et i r ed par t ner ' s r i ght  i n t he pr oper t y.   
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¶54 Rober t  ar gues t hat  t he 55/ 45 r at i o was no l onger  an 

appr opr i at e measur e of  pr of i t  di v i s i on once James exi t ed t he 

par t ner shi p,  because James ceased act i vel y cont r i but i ng t o t he 

busi ness and no l onger  f aced t he r i sk of  j oi nt  and sever al  

l i abi l i t y  f or  t he debt s of  t he par t ner shi p.   Rober t  f ur t her  

ar gues t hat  because a busi ness par t ner shi p r equi r es t he 

par t i c i pat i on of  t wo or  mor e per sons,  when one par t ner  f or ces 

di ssol ut i on by r et i r i ng,  t hat  f or mer  par t ner  r el i nqui shes t he 

r i ght  t o pr of i t  di st r i but i on accor di ng t o agr eed upon 

pr edi ssol ut i on per cent ages.    

¶55 Rober t  al so poi nt s out  t he s i zabl e di scr epancy bet ween 

t he $14, 000 t hat  woul d have been awar ded t he Est at e had i t  opt ed 

f or  t he i nt er est  opt i on of  Wi s.  St at .  § 178. 37,  and t he $155, 587 

over  and above hi s $68, 641 i nvest ment  whi ch t he ci r cui t  cour t  

awar ded t o i t  under  t he " pr of i t s at t r i but abl e"  opt i on,  af t er  

empl oyi ng t he pr edi ssol ut i on 55/ 45 pr of i t - shar i ng r at i o.   Thi s 

r esul t ,  Rober t  suggest s,  cannot  r ef l ect  t he pur pose of  t he 

Uni f or m Par t ner shi p Act .    

¶56 The Est at e ar gues t hat  t he di v i s i on of  pr of i t s  af t er  

di ssol ut i on must  be based on t he same pr of i t - shar i ng 

di st r i but i on whi ch t he par t ner s empl oyed up t o t he t i me of  

di ssol ut i on because a par t ner shi p i s not  t er mi nat ed at  

di ssol ut i on,  but  cont i nues unt i l  t he exi t i ng par t ner  r ecei ves 

hi s or  her  or i gi nal  per cent age i nt er est  i n t he par t ner shi p 

dur i ng t he wi nd- up pr ocess,  c i t i ng Lange,  121 Wi s.  2d at  601- 02.   

Such cont i nued appl i cat i on of  t he agr eed upon pr of i t - shar i ng 

per cent ages hel ps pr event  r emai ni ng par t ner s f r om pr ol ongi ng t he 



No.  2005AP2607   

 

33 
 

wi nd- up whi l e usi ng t he exi t i ng par t ner ’ s asset s t o conduct  

busi ness,  and hel ps l i mi t  t he amount  a mi nor i t y- i nt er est  

cont i nui ng par t ner  such as Rober t  can unf ai r l y amass,  t he Est at e 

ar gues.    

¶57 Whi l e Rober t ' s  ar gument s mi ght  make sense i n a wi nd- up 

cont ext , 23 t he wi nd- up i ncent i ve r at i onal e does not  appl y t he 

same way i n a Wi s.  St at .  § 178. 37 cont i nuat i on case.   I n 

cont i nuat i on cases,  UPA st at es have concl uded t hat  exi t i ng 

par t ner s ar e not  ent i t l ed t o a f ul l  pr edi ssol ut i on pr of i t  shar e 

af t er  di ssol ut i on because t he pr edi ssol ut i on pr of i t - shar i ng 

r at i o was pr edi cat ed i n par t  on t hat  par t ner ' s cont r i but i on of  

ser vi ces,  whi ch ended upon di ssol ut i on,  whi l e af t er  di ssol ut i on,  

t he exi t i ng par t ner  i s compensat ed f or  t he use of  i t s  i nvest ment  

i n t he par t ner shi p.   See Br omber g and Ri bst ei n on Par t ner shi p,  

§ 7. 13( f ) ,  at  7: 210.    

¶58 Consi st ent  wi t h t he appr oach of  ot her  UPA st at es,  we 

concl ude t hat  a pr oper  det er mi nat i on of  t he pr of i t s at t r i but abl e 

t o James'  i nt er est  r equi r es mor e t han si mpl y di v i di ng t he 

pr of i t s accor di ng t o t he 55/ 45 per cent ages agr eed upon f or  

shar i ng pr of i t s dur i ng t he pr edi ssol ut i on act i ve par t ner shi p.   

I n post di ssol ut i on s i t uat i ons i nvol v i ng a r et i r ed par t ner ,  t he 

s i t uat i on has changed;  t he r et i r i ng par t ner  no l onger  t akes on 

t he same shar ed r i sks,  such as l i abi l i t y ,  and t her ef or e shoul d 

                                                 
23 See Schaef er ,  91 Wi s.  2d at  381 ( " I f  a par t ner shi p i s 

seasonabl y wound up af t er  di ssol ut i on,  pr of i t s and l osses dur i ng 
t he l i qui dat i on ar e shar ed by t he par t ner s i n pr opor t i on t o 
t hei r  pr edi ssol ut i on r at i os,  unl ess t hey have agr eed 
ot her wi se. " ) .  
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not  be r ewar ded t he pr of i t s i n t he same r at i o as i f  he wer e 

st i l l  act i vel y cont r i but i ng t o t he par t ner shi p.    

¶59 As t he Bader  cour t  expl ai ned,  usi ng pr edi ssol ut i on 

per cent ages t o cal cul at e t he post di ssol ut i on pr of i t s 

at t r i but abl e i s a f l awed appr oach.   The demonst r at i on of  whi ch 

por t i on of  pr of i t s i s di r ect l y at t r i but abl e t o an exi t i ng 

par t ner ' s i nvest ment s " r equi r es mor e t han si mpl y  mul t i pl y i ng t he 

per cent age f i gur e r epr esent i ng [ t he exi t i ng par t ner ' s]  

cont r i but i on t o capi t al  by t he t ot al  pr of i t s f or  t he per i od i n 

quest i on. "   Bader ,  701 S. W. 2d at  684 ( quot i ng Hughes,  598 S. W. 2d 

at  377) .   I nst ead,  t he Bader  cour t  expl ai ned,  " t he por t i on of  

t he pr of i t s at t r i but abl e t o t he [ exi t i ng par t ner ' s]  owner shi p 

i nt er est  must  be di st i ngui shed f r om t he por t i on at t r i but abl e t o 

t he ski l l ,  t i me,  ef f or t s,  and di l i gence of  t he r emai ni ng 

par t ner s. "   I d.  

¶60 Wi sconsi n St at .  § 178. 37 expl i c i t l y  set s f or t h a 

di f f er ent  met hodol ogy f or  post di ssol ut i on pr of i t  al l ocat i on t han 

t he pr edi ssol ut i on pr of i t - shar i ng agr eement .   The st at ut e t r eat s 

t he exi t i ng par t ner  as an or di nar y cr edi t or  af t er  di ssol ut i on,  

and not  as a par t ner  whose pr of i t s at t r i but abl e r emai n subj ect  

t o ongoi ng 55/ 45 di v i s i on.   

¶61 Whi l e bot h l ower  cour t s i n t hi s case er r ed i n appl y i ng 

t he pr edi ssol ut i on 55/ 45 pr of i t  r at i o t o a cal cul at i on of  

post di ssol ut i on pr of i t s at t r i but abl e,  t he cour t  of  appeal s was 

cor r ect  i n char gi ng t he ci r cui t  cour t  wi t h addi t i onal l y er r i ng 

by r ef usi ng t o compensat e Rober t  f or  hi s subst ant i al  l abor  and 

management  ser vi ces i n r unni ng t he busi ness,  not  j ust  hi s 
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ef f or t s i n wi ndi ng i t  up.   As t he cour t  expl ai ned i n Lange,  121 

Wi s.  2d at  606,  such deduct i ons t o compensat e t he r emai ni ng 

par t ner  f or  l abor  and management  ser vi ces shoul d be made,  and 

shoul d be cal cul at ed bef or e t he f i nal  account i ng of  pr of i t s due 

t he exi t i ng par t ner .    

¶62 We agr ee wi t h t he cour t  of  appeal s t hat  Wi s.  St at .  

§ 178. 15( 6)  i s not  appl i cabl e i n t hi s case. 24  I n Gul l ,  185 Wi s.  

2d at  625,  t he cour t  of  appeal s expl ai ned t hat  § 178. 15( 6)  

appl i es t o t he ext r a compensat i on accor ded t o sur vi v i ng par t ner s 

when a par t ner shi p i s di ssol ved due t o t he deat h of  a par t ner ,  

whi ch i s not  t he case her e.   James'  deat h di d not  occur  unt i l  

s i x mont hs af t er  t he di ssol ut i on,  whi ch r esul t ed f r om hi s 

r et i r ement ,  not  deat h.   

¶63 The appr opr i at e appr oach t o t he cal cul at i on of  

" pr of i t s at t r i but abl e"  has been set  f or t h by dec i s i ons i n ot her  

UPA st at es whi ch have al r eady addr essed t hi s i ssue.   I n such 

st at es,  cour t s have det er mi ned t hat :  

 The f i r st  st ep i n comput i ng a r et i r ee' s or  
est at e' s post di ssol ut i on pr of i t s or  i nt er est  i s  t o 
det er mi ne t he ext ent  of  t he f or mer  par t ner ' s 
i nvest ment  .  .  .  [ wi t h]  t he basi s of  
compensat i on .  .  .  not  [ ]  l i mi t ed t o t he 
amount  .  .  .  [ of ]  t he par t ner ' s account  on t he books 
of  t he par t ner shi p when t hat  amount  does not  r ef l ect  
pr of i t s t hat  have not  been cl osed out  t o t he capi t al  
account s,  appr eci at i on i n t he val ue of  par t ner shi p 

                                                 
24 Wi sconsi n St at .  § 178. 15( 6)  pr ovi des t hat  " [ n] o par t ner  

i s ent i t l ed t o r emuner at i on f or  act i ng i n t he par t ner shi p 
busi ness,  except  t hat  a sur v i v i ng par t ner  i s ent i t l ed t o 
r easonabl e compensat i on f or  hi s or  her  ser vi ces i n wi ndi ng up 
t he par t ner shi p af f ai r s. "  



No.  2005AP2607   

 

36 
 

asset s,  or  goodwi l l .   I t  has been hel d t hat  t he 
r el evant  per cent age i s det er mi ned by compar i ng t he 
par t ner ' s capi t al  t o net  asset s  r at her  t han t o t ot al  
asset s .  .  .  .   

 When pr of i t s have been el ect ed,  t he r et i r ee must  
pr ove what  pr of i t s wer e ear ned af t er  di ssol ut i on,  as 
wel l  as what  pr of i t s wer e at t r i but abl e t o t he use of  
par t ner shi p asset s as di st i ngui shed f r om t he ser vi ces 
of  t he par t ner s.   The l at t er  i s  of t en par t i cul ar l y 
di f f i cul t .   The r et i r ee or  est at e mi ght  pr oceed by 
compar i ng bot h ear ni ngs and wor k per f or med by t he 
par t ner s ( and any empl oyees hi r ed t o r epl ace t he 
out goi ng par t ner  or  est at e)  bef or e and af t er  
di ssol ut i on.   The pr of i t s or  i nt er est  shoul d gener al l y 
be comput ed on t he basi s of  t he par t ner ' s per cent age 
i nvest ment  i n t he f i r m .  .  .  .   

Br omber g and Ri bst ei n on Par t ner shi p § 7. 13( f ) ,  at  7: 211- 12 

( c i t at i ons omi t t ed) .   

¶64 Consequent l y,  i n t hi s case,  t he bur den i s  on t he 

Est at e t o pr ovi de an account i ng,  whi ch shoul d st ar t  wi t h t he 

$68, 641 t hat  t he par t i es agr ee r epr esent s James'  r i ght  i n t he 

pr oper t y as of  t he di ssol ut i on dat e.   The account i ng shoul d t hen 

add t o t hat  s t ar t i ng f i gur e t he net  post di ssol ut i on pr of i t  

at t r i but abl e t o t he $68, 641.   Al t hough we do not  pr ovi de an 

exact  f or mul a f or  t he det er mi nat i on of  " pr of i t s at t r i but abl e, "  

whi ch i s a f act - speci f i c  det er mi nat i on,  t he account i ng of  

pr of i t s at t r i but abl e upon r emand shoul d be made by est abl i shi ng 

( 1)  t he gr oss pr of i t s of  t he bus i ness f r om May 31,  2001,  t hr ough 

t he dat e of  f i nal  account i ng; 25 ( 2)  t he net  pr of i t ,  cal cul at ed by 

subt r act i ng,  f or  exampl e,  deduct i ons f or  bor r owed f unds and 

                                                 
25 See Lange,  121 Wi s.  2d at  603 ( " The r i ght  t o a shar e of  

t he pr of i t s exi st s onl y unt i l  t he f i nal  account i ng has been 
made. " ) .    
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r easonabl e l abor  cost s and expendi t ur es ( i ncl udi ng heal t h 

i nsur ance,  pensi on payment s,  and r easonabl e compensat i on t o 

Rober t  or  ot her s wor ki ng f or  t he busi ness,  bot h f or  t hei r  

ef f or t s i n mai nt ai ni ng t he busi ness and i n t hei r  ef f or t s r el at ed 

t o t hi s l awsui t ) ;  and ( 3)  i n what  amount  t hose net  pr of i t s 

f ol l owi ng di ssol ut i on ar e at t r i but abl e t o James'  di ssol ut i on 

dat e $68, 641 r i ght  i n t he bus i ness,  as opposed t o pr of i t s 

gener at ed by Rober t ' s  or  ot her s '  ef f or t s or  capi t al .   Thi s 

account i ng on r emand shoul d t r ace t he pr of i t s t o t hei r  sour ce,  

and pr ovi de a c l ear  r ecor d of  such t r aci ng,  and must  r ef l ect  an 

act ual  account i ng,  not  a f l at  55/ 45 di v i s i on.    

¶65 As a f i nal  not e,  we addr ess a di sput e about  whet her  

James'  $68, 641 r i ght  i n t he busi ness as of  t he di ssol ut i on dat e,  

t o whi ch pr of i t s at t r i but abl e ar e t r aced,  i nc l udes i nt angi bl e 

asset s such as goodwi l l .   Wi t h r espect  t o Wi s.  St at .  § 178. 37,  

we adopt  t he anal ysi s of  t he UPA pr ovi ded by t he Cal i f or ni a 

cour t  of  appeal s,  whi ch has expl ai ned t hat  l easehol d i nt er est s,  

per mi t s t o do busi ness,  and t he goodwi l l  of  par t ner shi ps ar e as 

much asset s as t angi bl e pr oper t y,  and t hat  goodwi l l  " i s  pr oper t y 

r ecogni zed and pr ot ect ed by t he l aw as such .  .  .  .   How f ar  i t s 

val ue mi ght  be af f ect ed by t he compet i t i on of  t he r et i r i ng 

par t ner  i s an el ement ,  of  cour se,  t o be t aken i nt o consi der at i on 

i n f i x i ng of  such val ue. "   Ruppe v.  Ut t er ,  243 P.  715,  717 ( Cal .  

Ct .  App.  1925) .   See al so Schaef er ,  91 Wi s.  2d at  382 ( The 

cal cul at i on of  a deceased par t ner ' s di ssol ut i on dat e val ue i n 

t he busi ness i ncl udes " asset  appr eci at i on and good wi l l  up t o 

t hat  dat e,  pl us i nt er est  or  pr of i t s f r om t he dat e of  deat h t o 



No.  2005AP2607   

 

38 
 

f i nal  set t l ement .   The ' pr of i t s, '  however ,  do not  i ncl ude asset  

appr eci at i on. " ) .  

¶66 I n t hi s case,  t he ci r cui t  cour t  t ook i nt o account  t he 

val ue of  goodwi l l  and ot her  i nt angi bl e asset s as r equi r ed by 

Wi s.  St at .  § 178. 37;  t he par t ner shi p pr oper t y whi ch cont r i but ed 

t o t he busi ness' s success af t er  di ssol ut i on was descr i bed by t he 

c i r cui t  cour t  as i ncl udi ng " not  onl y t he t angi bl e asset s but  

al so t he goodwi l l ,  r eput at i on pr i or  t o di ssol ut i on t hat  have 

cont r i but ed t o t he success of ,  i n essence,  t he busi ness. "    

I V 

¶67 Fi nal l y,  we ar e asked t o det er mi ne whet her  t he c i r cui t  

cour t  er r ed i n or der i ng Rober t  t o post  secur i t y i n t he amount  of  

j udgment  pl us 12 per cent  i nt er est  f or  one year ' s t i me,  wi t h any 

f ur t her  i nt er est  accr ui ng on t he deposi t ed money t o be deemed 

Rober t ' s  pr oper t y,  as a condi t i on of  t he st ay of  execut i on.    

¶68 A cour t  has br oad di scr et i onar y aut hor i t y under  Wi s.  

St at .  § 808. 07( 2) ( a) 3.  t o i ssue a st ay of  execut i on of  j udgment .   

Sect i on 808. 07( 2) ( a) 3.  pr ovi des t hat  a c i r cui t  cour t  may " make 

any or der  appr opr i at e t o pr eser ve t he exi st i ng s t at e of  af f ai r s 

or  t he ef f ect i veness of  t he j udgment  subsequent l y t o be ent er ed"  

pendi ng appeal .    

¶69 I n Management  Comput er  Ser vi ces,  I nc. ,  v.  Hawki ns,  

Ash,  Bapt i e & Co. ,  224 Wi s.  2d 312,  330,  592 N. W. 2d 279 ( Ct .  

App.  1998) ,  t he cour t  of  appeal s af f i r med t he br oad l evel  of  

di scr et i on a c i r cui t  cour t  has under  Wi s.  St at .  § 808. 07( 2) ( a) 3.  

i n t ai l or i ng a st ay of  execut i on t o a par t i cul ar  case.   I n t hat  

case,  as i n t hi s one,  t he cour t  i ssued a st ay of  execut i on 
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r equi r i ng deposi t  of  money wi t h t he cour t ,  and r equi r i ng t he 

cour t  t o pl ace t hat  money i nt o an i nt er est - bear i ng account .   I d.  

at  330- 31. 26  The cour t  of  appeal s i n Management  Comput er  

Ser vi ces expl ai ned t hat  " one goal  of  st at ut or y i nt er est  mandat es 

i s t o compensat e pr evai l i ng par t i es f or  t he t i me- val ue of  t hei r  

money. "   I d.  at  331.   That  goal  i s  ef f ect uat ed by gr ant i ng 

cour t s br oad di scr et i on i n condi t i oni ng st ays of  execut i on on 

such t er ms as t he cour t s deem appr opr i at e.   I d.  at  330.   

¶70 The pr ocedur al  hi st or y of  t he cont est ed or der  

per t ai ni ng t o payment  of  i nt er est  i n t he pr esent  case i s as 

f ol l ows.   Fi r st ,  i n an or der  dat ed November  1,  2005,  i n 

accor dance wi t h i t s aut hor i t y under  Wi s.  St at .  § 808. 07 t o gr ant  

st ays of  execut i on,  t he c i r cui t  cour t  gr ant ed Rober t ' s  r equest  

f or  such a st ay.   As a condi t i on of  t he st ay of  execut i on,  t he 

cour t  or der ed t he Est at e t o post  a sur et y bond,  whi l e al l owi ng 

t hat  " [ i ] n t he event  t hat  t he [ Est at e]  i s  unabl e t o pr ocur e a 

sur et y bond as descr i bed i n t he pr ecedi ng par agr aph,  t he Cour t  

shal l  agai n consi der  [ Rober t ' s ]  mot i on and shal l  r equi r e 

[ Rober t ]  t o post  adequat e secur i t y pendi ng t he appeal . "   Af t er  

t he Est at e was unabl e t o pr ocur e t he bond,  t he c i r cui t  cour t  

i ssued a new or der  on November  10,  2005,  wi t h t he f ol l owi ng 

pr ovi s i ons:   

1.  Pr ovi ded t hat  [ Rober t ]  post [ s]  t he secur i t y as 
descr i bed i n t he f ol l owi ng par agr aph,  t he execut i on of  

                                                 
26 Unl i ke t hi s case,  however ,  t he cour t  i n Management  

Comput er  Ser vi ces,  I nc. ,  v.  Hawki ns,  Ash,  Bapt i e & Co. ,  224 Wi s.  
2d 312,  330,  592 N. W. 2d 279 ( Ct .  App.  1998) ,  di d not  r equi r e 
payment  of  i nt er est  al ong wi t h payment  of  j udgment .  
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t he j udgment  ent er ed i n t he above- r ef er enced mat t er  i s 
st ayed pendi ng appeal .  

2.  [ Rober t ]  shal l  post  wi t h t he Fond du Lac Count y 
Cl er k of  Cour t  t he amount  of  $134, 400,  whi ch sum 
r epr esent s t he appr oxi mat e amount  of  t he j udgment  pl us 
i nt er est  12% f or  one year ' s t i me.   The Cl er k of  Cour t  
f or  Fond du Lac Count y,  Wi sconsi n i s di r ect ed t o 
i nvest  such sum i n an i nt er est  bear i ng account  at  a 
f i nanci al  i nst i t ut i on doi ng bus i ness i n Fond du Lac 
Count y,  Wi sconsi n.   The Cour t  f i nds t hat  i nt er est  on 
t he j udgment  at  12% per  annum pr ot ect s t he r espect i ve 
i nt er est s of  bot h [ t he Est at e]  and [ Rober t ]  dur i ng t he 
pendency of  t he appeal .  

3.  The Cour t  r eser ves t he r i ght  t o amend t hi s or der  
i n t he event  t hat  t he dur at i on of  t he appeal  i s  i n 
excess of  12 mont h[ s]  f r om t he dat e of  t hi s Or der .  

¶71 Anot her  or der  was i ssued on November  14,  2005.   Thi s 

or der  was i dent i cal  t o t he November  10 or der  except  t hat  t he 

f ol l owi ng sent ence was added t o t he end of  par agr aph 2:   " Al l  

i nt er est  accumul at i ng on t he deposi t ed f unds at  t he mar ket  r at e 

of  i nt er est  shal l  be deemed t he pr oper t y of  [ Rober t ] . "   The 

f unds wer e deposi t ed wi t h t he c l er k on November  22,  2005.    

¶72 Despi t e t he l anguage i n t he November  14,  2005,  or der  

deemi ng i nt er est  accumul at i ng on t he deposi t ed f unds t o bel ong 

t o Rober t ,  Rober t  ar gues t hat  t he c i r cui t  cour t ' s  st ay of  

execut i on or der s v i ol at ed Wi s.  St at .  § 807. 01( 4) 27 i n or der i ng 

                                                 
27 Wi sconsi n St at .  § 807. 01,  addr essi ng set t l ement  of f er s,  

pr ovi des i n r el evant  par t :  

( 1)  Af t er  i ssue i s j oi ned but  at  l east  20 days bef or e 
t he t r i al ,  t he def endant  may ser ve upon t he pl ai nt i f f  
a wr i t t en of f er  t o al l ow j udgment  t o be t aken agai nst  
t he def endant  f or  t he sum,  or  pr oper t y,  or  t o t he 
ef f ect  t her ei n speci f i ed,  wi t h cost s.  .  .  .   

.  .  .  .  
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hi m t o pay even a year ' s wor t h of  i nt er est  i n advance.   He ci t es 

Management  Comput er  Ser vi ces and Downey v.  Br adl ey Cent er  Cor p. ,  

188 Wi s.  2d 435,  524 N. W. 2d 915 ( Ct .  App.  1994) ,  f or  t he r ul e 

t hat ,  under  § 807. 01( 4) ' s pr ovi s i on t hat  post - j udgment  i nt er est  

onl y accr ues unt i l  t he j udgment  i s " pai d, "  such payment  must  be 

r ecogni zed as havi ng been made when i t  i s  deposi t ed wi t h t he 

c l er k of  cour t s.   He ar gues t hat  t he c i r cui t  cour t  er r ed i n 

r equi r i ng hi m t o pay a year ' s wor t h of  i nt er est  i n advance,  

whi ch i n ef f ect  f ai l s  t o honor  hi s payment  t o t he c l er k,  whi ch 

hal t s i nt er est  accr ual  under  § 807. 01( 4) .   

¶73 Rober t  al so ar gues t hat  t he cour t  of  appeal s i n t hi s 

case er r oneousl y di st i ngui shed Downey as a case i nvol v i ng 

i nt er est  accr ual  pur suant  t o Wi s.  St at .  § 815. 05( 8) ,  not  Wi s.  

St at .  § 807. 01( 4) .   He cont ends t hat  t he l anguage of  bot h 

st at ut es l i mi t s accr ual  of  i nt er est  unt i l  j udgment  i s pai d.    

¶74 We agr ee t hat  Wi s.  St at .  § 807. 01( 4)  i s t he appl i cabl e 

st at ut e,  i n t hat  i t  appl i es t o t he cont ext  of  pr oposed and 

r ej ect ed set t l ement  of f er s,  as occur r ed i n t hi s case.   I n 

                                                                                                                                                             
( 4)  I f  t her e i s an of f er  of  set t l ement  by a par t y 
under  t hi s sect i on whi ch i s not  accept ed and t he par t y 
r ecover s a j udgment  whi ch i s gr eat er  t han or  equal  t o 
t he amount  speci f i ed i n t he of f er  of  set t l ement ,  t he 
par t y i s ent i t l ed t o i nt er est  at  t he annual  r at e of  
12% on t he amount  r ecover ed f r om t he dat e of  t he of f er  
of  set t l ement  unt i l  t he amount  i s pai d.   I nt er est  
under  t hi s sect i on i s i n l i eu of  i nt er est  comput ed 
under  ss.  814. 04( 4)  and 815. 05( 8) .  

( 5)  Subsect i ons ( 1)  t o ( 4)  appl y t o of f er s whi ch may 
be made by any par t y t o any ot her  par t y who demands a 
j udgment  or  set of f  agai nst  t he of f er i ng par t y.  
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cont r ast ,  Wi s.  St at .  § 815. 05( 8)  by i t s expr ess l anguage does 

not  appl y when § 807. 01( 4)  i s i n ef f ect .    

¶75 Al t hough Wi s.  St at .  § 807. 01( 4)  i s t he st at ut e whi ch 

appl i es t o t hi s case,  Wi s.  St at .  §§ 815. 05( 8)  and 807. 01( 4)  use 

si mi l ar  l anguage r ef l ect i ng t hat  t he accr ual  of  i nt er est  t ol l s  

upon t he payment  of  j udgment .   Sect i on 807. 01( 4)  descr i bes a 

par t y ' s r i ght  i n some si t uat i ons t o i nt er est  " at  t he annual  r at e 

of  12% on t he amount  r ecover ed f r om t he dat e of  t he of f er  of  

set t l ement  unt i l  t he amount  i s pai d, "  whi l e § 815. 05( 8)  

s i mi l ar l y descr i bes a par t y ' s  r i ght  i n ot her  s i t uat i ons t o 

i nt er est  " at  t he r at e of  12% per  year  on t he amount  r ecover ed 

f r om t he dat e of  t he ent r y of  t he j udgment  unt i l  i t  i s  pai d. "   

As such,  we exami ne Downey' s i nt er pr et at i on of  t he s i mi l ar  

l anguage i n § 815. 05( 8)  t o i nt er pr et  what  § 807. 01( 4)  means by 

t he l anguage,  " unt i l  t he amount  i s pai d. "  

¶76 I n Downey,  t he cour t  of  appeal s hel d t hat  payment  of  

t he j udgment  t o t he c l er k of  cour t s t ol l s  f ur t her  accr ual  of  

i nt er est ,  wi t h t he c l er k st andi ng i n f or  t he wi nni ng par t y as 

t he r ecei ver  of  payment  f or  pur poses of  t ol l i ng i nt er est  

accr ual .   Downey,  188 Wi s.  2d at  448- 49.   The pur pose of  t hi s 

r ul e,  t he cour t  expl ai ned,  i s t o mot i vat e t he debt or  t o pay t he 

j udgment .   I d.  at  449.  

¶77 The Est at e suggest s t hat  Downey shoul d be f or mal l y 

over r ul ed because i t  has al r eady been " s i l ent l y over r ul ed"  by 

t hi s cour t  i n Weber  v.  Whi t e,  2004 WI  63,  272 Wi s.  2d 121,  681 

N. W. 2d 137,  as r ecogni zed by t he cour t  of  appeal s i n Wi sconsi n 

Cent r al  Far ms,  I nc.  v.  Hear t l and Agr i cul t ur al  Mar ket i ng,  I nc. ,  
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2006 WI  App 199,  ¶44,  296 Wi s.  2d 779,  724 N. W. 2d 364.   We 

concl ude t hat  any per cei ved conf l i c t  bet ween Downey and Weber  i s 

over st at ed i n Wi sconsi n Cent r al  Far ms.    

¶78 The conf l i c t  t hat  t he cour t  of  appeal s i n Wi sconsi n 

Cent r al  Far ms per cei ved bet ween Downey and Weber  appear s t o be 

as f ol l ows:   whi l e Downey pr ovi des t hat  i nt er est  i s  t ol l ed as a 

r esul t  of  payi ng a j udgment  t o a c l er k of  cour t s,  i n Weber ,  t hi s 

cour t  hel d t hat  a c i r cui t  cour t  may exer ci se i t s di scr et i on t o 

deny a r equest  t o st ay an execut i on i n or der  t o avoi d payi ng 

i nt er est  pendi ng appeal .   

¶79 The t ensi on bet ween t he cases i s mer el y t hat  of  

di f f er ent  r esul t s by cour t s s i mi l ar l y exer ci s i ng t hei r  

di scr et i on.   Downey r ecogni zes t hat  i n some cases,  execut i ons 

may be st ayed,  t ol l i ng i nt er est ,  and i n Weber ,  we r ecogni zed 

t hat  i n ot her  cases,  a cour t  may decl i ne such a r equest  f or  

st ay.   Ther e i s no subst ant i al  conf l i c t  i n t hese di f f er i ng 

r esul t s t hat  cal l s i nt o quest i on t he pr ecedent i al  val ue of  

ei t her  case.   Whet her  a st ay of  execut i on may be gr ant ed i s an 

exer ci se of  di scr et i on subj ect  t o t he f our - f act or  t est  of  

Scul l i on v.  Wi sconsi n Power  & Li ght  Co. ,  2001 WI  App 120,  ¶31,  
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237 Wi s.  2d 498,  614 N. W. 2d 565, 28 but  once a st ay of  execut i on 

i s gr ant ed,  t he det er mi nat i on of  whet her  payment  of  a j udgment  

t ol l s  i nt er est  r emai ns gover ned by t he r ul e of  l aw cor r ect l y 

ar t i cul at ed by Downey.    

¶80 I n t hi s case,  t he par t i es di sagr ee about  t he t er ms of  

t he st ay,  not  t he c i r cui t  cour t ' s  deci s i on t o gr ant  one.   As 

such,  Downey,  not  Weber  or  Scul l i on,  appl i es.  

¶81 Al t hough we agr ee wi t h Rober t  t hat  Downey est abl i shes 

t hat  i nt er est  st ops accr ui ng upon payment  of  a j udgment  t o t he 

cour t ,  we decl i ne t o adopt  t he appl i cat i on of  t he r ul e he ur ges 

i n t hi s case.   Rober t  ar gues t hat  t he cour t ' s  st ay condi t i on i n 

t hi s case vi ol at ed Wi s.  St at .  § 807. 01( 4) ' s pr ohi bi t i on of  

i nt er est  accr ui ng past  payment  of  j udgment  because i t  i ncl uded a 

r equi r ement  of  payi ng one- year ' s wor t h of  i nt er est .    

¶82 We r ej ect  t hi s ar gument .   The i nt er est  or der ed by t he 

c i r cui t  cour t ,  comi ng wi t hi n t he cont ext  of  a st ay condi t i on,  

f el l  wi t hi n t he cour t ' s  di scr et i on.   The cour t  or der ed an amount  

equal  t o one- year ' s i nt er est  t o be pai d al ong wi t h an amount  

equal  t o t he j udgment  as a condi t i on of  gr ant i ng t he st ay,  but  

                                                 
28 I n Weber ,  t hi s  cour t  descr i bed t he f our - f act or  t est  of  

Scul l i on v.  Wi sconsi n Power  & Li ght  Co. ,  2001 WI  App 120,  237 
Wi s.  2d 498,  614 N. W. 2d 565,  as r equi r i ng c i r cui t  cour t s t o 
deci de whet her  t o gr ant  a st ay of  a money j udgment  pendi ng 
appeal  on t he bases of  f our  f act or s:   ( 1)  t he i ssues appeal ed 
and l i kel i hood of  success on t he i ssues;  ( 2)  t he need t o ensur e 
t he col l ect i bi l i t y  of  t he j udgment  and accumul at ed i nt er est  i f  
t he appel l ant  i s  unsuccessf ul  on appeal ;  ( 3)  t he  i nt er est  of  
t he appel l ant ;  and ( 4)  pot ent i al  har m t o t he r espondent  i f  t he 
j udgment  i s not  pai d unt i l  compl et i on of  t he appeal .   Weber  v.  
Whi t e,  2004 WI  63,  ¶35,  272 Wi s.  2d 121,  681 N. W. 2d 137.    
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once t he j udgment  was pai d,  t he cour t ' s  or der  di d not  r equi r e 

ongoi ng,  f ur t her  accr ual  of  i nt er est .   Fur t her ,  i t  i s  c l ear  f r om 

t he cour t ' s  subsequent  or der  t hat  any i nt er est  accr ui ng af t er  

t he deposi t  of  t he j udgment  and t he condi t i onal  i nt er est  payment  

t i ed t o t he st ay woul d be r et ur ned t o Rober t ,  not  gi ven t o t he 

Est at e.    

¶83  At  or al  ar gument ,  t he Est at e appear ed t o ar gue t hat  

al l  t he i nt er est  t hat  accr ues on t he deposi t ed f unds shoul d go 

t o i t ,  not  Rober t ,  despi t e t he ci r cui t  cour t ' s  expl i c i t  November  

14,  2005,  or der  al l owi ng Rober t  t o keep any i nt er est  t hat  

accr ued on t he deposi t ed f unds af t er  t he i ni t i al  deposi t .    

¶84 However ,  t he c i r cui t  cour t  was wi t hi n i t s di scr et i on 

and i n compl i ance wi t h st at ut or y mandat es t o or der  t hat  i nt er est  

accr ui ng on t he deposi t ed f unds past  t he dat e of  deposi t  shoul d 

r ever t  t o Rober t ,  as wel l  as bei ng wi t hi n i t s di scr et i on i n 

i ssui ng t he st ay of  execut i on wi t h payment  of  one year ' s wor t h 

of  i nt er est  al ong wi t h j udgment .   The t wo or der s,  v i ewed 

t oget her ,  ar e consi st ent  wi t h i mpor t ant  pol i cy goal s of  secur i ng 

f unds f or  addi t i onal  st at ut or y i nt er est  t hat  may accr ue i f  t he 

Est at e wi ns on appeal ,  whi l e al so pr ot ect i ng Rober t ' s  t i me- val ue 

of  t he money i nt er est  i n t he j udgment  deposi t ed wi t h t he cour t .  

See Management  Comput er  Ser vs. ,  224 Wi s.  2d at  330.  

¶85 Al t hough we agr ee wi t h Rober t  t hat  i nt er est  accr ues 

onl y unt i l  j udgment  i s pai d t o t he c l er k of  cour t s,  we concl ude 

t hat  t he c i r cui t  cour t  di d not  er r  i n or der i ng Rober t  t o deposi t  

wi t h t he cour t  t he j udgment  amount  pl us 12 per cent  i nt er est  f or  

one year ,  par t i cul ar l y i n l i ght  of  i t s  l at er  or der  pr ot ect i ng 
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Rober t ' s  r i ght  t o f ur t her  i nt er est  t hat  accr ues on t he deposi t ed 

money.    

V 

¶86 I n sum,  we concl ude t hat ,  assumi ng a Wi s.  St at .  

§ 178. 37 " pr of i t s at t r i but abl e"  el ect i on was made,  t he Est at e,  

r epr esent i ng t he r et i r ed par t ner ,  James,  has t he bur den under  

Wi s.  St at .  § 178. 37 of  pr ovi ng t he pr of i t s at t r i but abl e t o t he 

busi ness' s use of  James'  r i ght  i n t he busi ness,  and t hat  t he 

c i r cui t  cour t  er r ed i n appl y i ng a pr edi ssol ut i on pr of i t - shar i ng 

r at i o as t he basi s f or  post di ssol ut i on di v i s i on of  pr of i t s under  

§ 178. 37.   However ,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r  i n condi t i oni ng a st ay of  execut i on of  j udgment  upon 

Rober t ' s  deposi t i ng wi t h t he cour t  t he j udgment  amount  pl us 12-

per cent  i nt er est  f or  one year .    

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and t he cause r emanded t o 

t he c i r cui t  cour t  f or  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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