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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng i n par t ,  

r ever si ng i n par t ,  and r emandi ng wi t h di r ect i ons,  an or der  of  

                                                 
1 St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2006 WI  App 

109,  293 Wi s.  2d 668,  721 N. W. 2d 127.  
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t he Ci r cui t  Cour t  f or  Waukesha Count y,  Judge Pat r i ck C.  

Haughney. 2 

¶2 Pet i t i oner s,  Wei sf l og' s Showr oom Gal l er y,  I nc.  ( WSGI ) ,  

Ronal d Wei sf l og ( Wei sf l og)  i ndi v i dual l y,  and Amer i can Fami l y 

Mut ual  I nsur ance Company,  WSGI ' s and Wei sf l og' s i nsur er ,  seek 

r evi ew of  t he cour t  of  appeal s '  deci s i on t hat  af f i r med i n par t  

and r ever sed i n par t  t he c i r cui t  cour t ' s  j udgment  i n f avor  of  

t he r espondent s,  Rober t  St uar t  and Li n Far quhar - St uar t  

( col l ect i vel y,  t he St uar t s) .   Thi s case i nvol ves t he 

i nt er pr et at i on and appl i cat i on of  t he Home I mpr ovement  Pr act i ces 

Act  ( HI PA) ,  whi ch i s cont ai ned i n Wi s.  Admi n.  Code § ATCP 110 

( Oct . ,  2004) 3 ( ATCP 110) ,  and Wi s.  St at .  § 100. 20( 5)  ( 2003- 04) 4.  

¶3 Ther e ar e s i x  pr i nci pal  i ssues upon r evi ew:  1)  Whet her  

t he HI PA and negl i gence cl ai ms of  t he r espondent s ar e bar r ed by 

a st at ut e of  l i mi t at i ons? 2)  Whet her  t he HI PA,  whi ch pr ovi des 

f or  t he doubl i ng of  damages " because of  a v i ol at i on .  .  .  of  any 

or der "  ( Wi s.  St at .  § 100. 20( 5) )  i ssued pur suant  t o HI PA,  

aut hor i zes t he doubl i ng of  an ent i r e damage awar d even i f  a HI PA 

vi ol at i on i s combi ned wi t h addi t i onal  wr ongdoi ng t hat  

cont r i but es t o t he l oss i n quest i on? 3)  Whet her ,  gi ven t he 

                                                 
2 The compani on case t o t hi s case,  St uar t  v.  Wei sf l og' s 

Showr oom Gal l er y,  I nc. ,  No.  2005AP1287 ( St uar t  I I ) ,  i s  expect ed 
t o be r el eased l at er  t hi s t er m.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 
Code ar e t o t he Oct ober  2004 ver si on unl ess ot her wi se not ed.  

4 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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evi dence pr esent ed i n t he pr esent  case,  t he c i r cui t  cour t  

commi t t ed er r or  i n aski ng t he j ur y t o appor t i on damages bet ween 

t he St uar t s '  HI PA cl ai ms and t hei r  negl i gence cl ai ms? 4)  Whet her  

t he economi c l oss doct r i ne ( ELD)  appl i es t o bar  t he HI PA 

vi ol at i on c l ai ms or  t he negl i gence cl ai ms of  t he r espondent s?  

5)  Whet her  a cor por at e empl oyee may be hel d per sonal l y l i abl e 

f or  act s,  he or  she t akes on behal f  of  t he cor por at e ent i t y t hat  

empl oys hi m or  her ,  t hat  v i ol at e t he HI PA? and 6)  Whet her  t he 

c i r cui t  cour t  er r ed i n i t s det er mi nat i on of  t he appr opr i at e 

at t or ney f ee awar d? 

¶4 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   I n 

doi ng so,  we hol d as f ol l ows on each of  t he s i x pr i nci pal  

i ssues.   Fi r st ,  we hol d t hat  t he St uar t s '  HI PA cl ai ms and t hei r  

negl i gence cl ai ms ar e not  bar r ed by t he st at ut e of  l i mi t at i ons 

because t hei r  c l ai ms ar e gover ned by t he di scover y r ul e and t he 

si x- year  st at ut e of  l i mi t at i ons set  f or t h i n Wi s.  St at .          

§ 893. 93( 1) ( b) .   Second,  we ar e sat i sf i ed t hat  Wi s.  St at .        

§ 100. 20( 5)  aut hor i zes t he doubl i ng of  an ent i r e damage awar d,  

even i f  a HI PA v i ol at i on i s combi ned wi t h addi t i onal  wr ongdoi ng 

t hat  cont r i but es t o t he l oss i n quest i on.   Thi r d,  based on t he 

evi dence i n t he r ecor d and on t he f act s of  t he pr esent  case,  we 

hol d t hat  t he c i r cui t  cour t  er r ed by aski ng t he j ur y t o 

appor t i on damages bet ween t he St uar t s '  HI PA cl ai ms and t hei r  

negl i gence cl ai ms.   Four t h,  we ar e sat i sf i ed t hat  t he ELD i s 

i nappl i cabl e t o t he St uar t s '  c l ai ms,  and,  t her ef or e,  does not  

bar  t hei r  c l ai ms.   Fi f t h,  we hol d t hat  a cor por at e empl oyee may 

be hel d per sonal l y l i abl e f or  act s,  he or  she t akes on behal f  of  
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t he cor por at e ent i t y t hat  empl oys hi m or  her ,  t hat  v i ol at e t he 

HI PA.   Last l y,  we hol d t hat  t he c i r cui t  cour t  er r ed i n i t s 

det er mi nat i on of  an appr opr i at e at t or ney f ee awar d.  

I  

¶5 The St uar t s hi r ed WSGI  t o r emodel  and t o put  an 

addi t i on ont o t hei r  home i n Br ookf i el d,  Wi sconsi n.   Wei sf l og i s  

t he pr esi dent  of  WSGI ,  a home bui l di ng and r emodel i ng company.   

I n 1995,  t he St uar t s met  wi t h Wei sf l og t o di scuss t hei r  pr oj ect .   

The St uar t s c l ai m t hat  Wei sf l og pr omi sed t hem t hat ,  f or  an 

ar chi t ect ur al  f ee of  $1, 000,  he woul d pr ovi de t hem wi t h a desi gn 

and f i nal  dr awi ngs f or  t he r emodel i ng and f or  t he addi t i on.   

Rober t  St uar t  t est i f i ed at  t r i al  t hat  Wei sf l og pr omi sed hi m 

" i ndependent  ar chi t ect ur al  ser vi ce[ s] . "   I n addi t i on,  Wei sf l og 

st at ed t hat  he under st ood Br ookf i el d bui l di ng codes and 

r egul at i ons,  and t hat  he woul d compl y wi t h t hem.   The St uar t s 

s i gned a " Remodel i ng Ar chi t ect ur al  Cont r act "  ( Ar chi t ect ur al  

Cont r act )  encompassi ng t hi s agr eement . 5  Nei t her  Wei sf l og nor  hi s  

son,  Rober t ,  who was t he pr oj ect  manager ,  was a l i censed 

ar chi t ect .   Fur t her mor e,  no out s i de ar chi t ect s wer e r et ai ned f or  

t he pr oj ect .   Thi s c l ai med mi sr epr esent at i on t hat  t he St uar t s 

woul d r ecei ve " Ar chi t ect ur al "  ser vi ces,  when t he ser vi ces of  an 

ar chi t ect  wer e not  pr ovi ded,  i s one of  t he bases f or  t he 

St uar t s '  HI PA and negl i gence cl ai ms.   I n May 1996,  af t er  

                                                 
5 I n answer  t o a speci al  ver di ct  quest i on,  t he j ur y f ound 

t hat  WSGI  made f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons 
i n or der  t o i nduce t he St uar t s t o ent er  i nt o t he r emodel i ng 
ar chi t ect ur al  cont r act  or  f or  payment  under  sai d cont r act .  
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r ecei v i ng t he dr awi ngs,  t he St uar t s ent er ed i nt o a second 

cont r act  f or  t he r emodel i ng and f or  t he const r uct i on of  t hei r  

home addi t i on ( Remodel i ng Cont r act ) ,  whi ch cal l ed f or  a t ot al  

payment  of  $278, 000.  

¶6 I n suppor t  of  t he St uar t s '  mi sr epr esent at i on c l ai ms,  

Rober t  St uar t  t est i f i ed at  t r i al  t hat  Wei sf l og had pr omi sed t he 

St uar t s t hat  t he pr oduct s Wei sf l og woul d use on t hei r  pr oj ect  

wer e hi gh qual i t y,  t hat  he was f ami l i ar  wi t h and under st ood t he 

l ocal  bui l di ng codes and r egul at i ons,  and t hat  " he coul d pr ovi de 

ar chi t ect ur al  ser vi ce"  f or  t he St uar t s,  whi ch i ncl uded doi ng t he 

" ar chi t ect ur al  desi gn wor k. " 6  However ,  i n cont r ast  t o Wei sf l og' s  

r epr esent at i ons,  t he St uar t s hi ghl i ght ed at  t r i al  t he poor  

qual i t y of  t he ser vi ces and pr oduct s t hey had r ecei ved,  and al so 

emphasi zed Ronal d and Rober t  Wei sf l og' s admi ss i ons at  t r i al  

about  t hei r  l ack of  f ami l i ar i t y wi t h l ocal  bui l di ng codes and 

r egul at i ons.   For  exampl e,  at  t r i al ,  Ronal d Wei sf l og admi t t ed he 

                                                 
6 Cont r ar y t o t he concur r ence/ di ssent ' s asser t i on,  t hese 

st at ement s show t hat  Wei sf l og made mi sr epr esent at i ons on behal f  
of  WSGI  about  hi s t hen exi st i ng qual i f i cat i ons,  knowl edge,  and 
abi l i t i es,  not  j ust  about  f ut ur e per f or mance,  i n r egar d t o t he 
Remodel i ng Cont r act .   Concur r ence/ Di ssent ,  ¶¶67- 76.   For  
exampl e,  hi s asser t i on t hat  he under st ood Br ookf i el d codes and 
r egul at i ons ver y wel l  was exact l y such a pr esent  
mi sr epr esent at i on gi ven hi s l at er  admi ssi ons at  t r i al  t o t he 
cont r ar y.   He coul d not  compl y wi t h bui l di ng codes t hat  he was 
not  awar e of ,  and t hi s was a pr esent  mi sr epr esent at i on.   
Accor di ngl y,  t he r ecor d r ef l ect s t hat  Wei sf l og and WSGI  made 
pr esent  mi sr epr esent at i ons i n r egar d t o bot h t he Ar chi t ect ur al  
Cont r act  and t he Remodel i ng Cont r act .   I ndeed,  t he j ur y answer ed 
" yes"  when asked whet her  t he r emodel i ng cont r act or  or  i t s agent s 
made f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons t hat  t he 
r emodel i ng wor k woul d compl y wi t h t he bui l di ng codes.   The j ur y 
f ur t her  f ound t hat  t hi s was a cause of  damages t o t he St uar t s.  
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was not  f ami l i ar  wi t h cer t ai n r el evant  por t i ons of  t he Ci t y of  

Br ookf i el d' s bui l di ng code. 7  Fur t her mor e,  Rober t  Wei sf l og 

t est i f i ed he was not  even awar e t hat  Br ookf i el d had a bui l di ng 

code.  

¶7 Under  Rober t  Wei sf l og' s di r ect i on,  WSGI  r emodel ed t he 

home and bui l t  t he addi t i on,  whi ch i ncl uded a r oom cont ai ni ng a 

hot  t ub.   I n 2001,  Rober t  St uar t  st epped t hr ough t he f l oor  of  

t he hot  t ub r oom.   When he l i f t ed up t he car pet  i n t hat  r oom,  he 

di scover ed t hat  t he f l oor  had r ot t ed t hr ough.   The St uar t s t hen 

hi r ed an engi neer / home i nspect or  who f ound many ot her  ser i ous 

const r uct i on def ect s and bui l di ng code vi ol at i ons.  

¶8 I n Apr i l  2003,  appr oxi mat el y t wo year s af t er  t he 

St uar t s di scover ed t he pr obl ems and appr oxi mat el y seven year s 

af t er  const r uct i on commenced,  t he St uar t s f i l ed t hi s l awsui t .   

I n t he var i ous ver si ons of  t hei r  compl ai nt ,  t he St uar t s 

i ni t i al l y  al l eged negl i gence i n desi gn and const r uct i on,  br each 

of  cont r act ,  and t he HI PA vi ol at i ons by v i r t ue of  t he c l ai med 

mi sr epr esent at i ons made by WSGI  and Wei sf l og.   However ,  j ust  

bef or e t he t r i al  began,  t he St uar t s di smi ssed t hei r  br each of  

cont r act  c l ai ms.  

                                                 
7 A good exampl e was Ronal d Wei sf l og' s admi ssi on at  t r i al  

t hat  he was unawar e of  t he l ocal  bui l di ng code f or  pr oper l y 
exhaust i ng dr yer  vent s.   The i mpr oper l y- exhaust ed dr yer  vent  was 
l i nked by t he St uar t s '  engi neer / home i nspect or  t o t he l at er  mol d 
gr owt h and l i nt  accumul at i on i n t he St uar t s '  at t i c .   We not e,  
agai n,  t hat  t he j ur y f ound t hat  t he r emodel i ng cont r act or  or  i t s 
agent s made f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons t hat  
t he r emodel i ng wor k woul d compl y wi t h t he bui l di ng codes.  
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¶9 At  t r i al ,  t he St uar t s pr esent ed t he t est i mony of  an 

ar chi t ect  who st at ed t hat  WSGI ' s pl ans wer e def i c i ent  i n 

mul t i pl e r espect s,  i ncl udi ng t hei r  nonconf or mance wi t h 

appl i cabl e bui l di ng codes.   The St uar t s al so i nt r oduced t he 

r epor t  of  t hei r  engi neer / home i nspect or  t hat  di scussed many 

def i c i enci es i n t he const r uct i on.   The r epor t  concl uded t hat  

some of  t hese def i c i enci es st emmed f r om t he nonconf or mance of  

t he pl ans and some r esul t ed f r om t he act ual  const r uct i on.   The 

r epor t  al so concl uded t hat  t he hot  t ub r oom had t o be demol i shed 

and r ebui l t ,  whi ch was an assessment  t hat  WSGI ' s exper t  at  t r i al  

was f or ced t o concede.   The t ot al  cost  t o r epai r  t he f aul t y 

pr oj ect  was est i mat ed t o be about  $96, 000.  

I I  

¶10 We begi n wi t h a di scussi on of  our  st andar ds of  r evi ew.   

Det er mi ni ng t he appr opr i at e st at ut es of  l i mi t at i ons t o appl y t o 

t he HI PA vi ol at i ons and t o t he negl i gence cl ai ms ar e quest i ons 

of  st at ut or y and admi ni st r at i ve r egul at i on const r uct i on t hat  ar e 

subj ect  t o our  de novo r evi ew.   Dai ml er Chr ysl er  v.  LI RC,  2007 WI  

15,  ¶10,  299 Wi s.  2d 1,  727 N. W. 2d 311.  

¶11 When det er mi ni ng whet her  Wi s.  St at .  § 100. 20( 5)  

aut hor i zes t he doubl i ng of  an ent i r e damage awar d,  even i f  a 

HI PA vi ol at i on i s combi ned wi t h addi t i onal  wr ongdoi ng t hat  

cont r i but es t o t he l oss i n quest i on,  we appl y t he same st andar d 

of  r evi ew as we do f or  ot her  i ssues of  st at ut or y const r uct i on.   

We must  gi ve ef f ect  t o st at ut or y enact ment s by det er mi ni ng t he 

st at ut e' s meani ng,  especi al l y t hr ough i t s l anguage,  whi ch we 

pr esume expr esses t he i nt ent  of  t he l egi s l at ur e.   St at e ex r el .  
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Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   We f avor  a const r uct i on t hat  wi l l  

f ul f i l l  t he i nt ent  of  a st at ut e or  a r egul at i on,  over  a 

const r uct i on t hat  def eat s i t s mani f est  obj ect .   Shands v.  

Cast r ovi nci ,  115 Wi s.  2d 352,  356,  340 N. W. 2d 506 ( 1983) .   

However ,  f or  quest i ons of  st at ut or y const r uct i on,  such as t hi s  

one,  our  r evi ew i s de novo.   DOR v.  Ri ver  Ci t y Ref use Removal ,  

I nc. ,  2007 WI  27,  ¶26,  299 Wi s.  2d 561,  729 N. W. 2d 396.   

Admi ni st r at i ve r ul es or  r egul at i ons ar e t o be const r ued i n t he 

same manner  as ar e st at ut es.   Bai er l  v.  McTaggar t ,  2001 WI  107,  

¶21,  245 Wi s.  2d 632,  629 N. W. 2d 277.   We ut i l i ze an i dent i cal  

st andar d of  r evi ew i n det er mi ni ng whet her  a cor por at e empl oyee 

may be hel d per sonal l y l i abl e f or  t he act s,  he or  she t akes on 

behal f  of  t he cor por at e ent i t y t hat  empl oys hi m or  her ,  t hat  

v i ol at e t he HI PA,  s i nce t hat  i ssue al so i nvol ves t he 

i nt er pr et at i on of  st at ut es and admi ni st r at i ve r egul at i ons.  

¶12 I n det er mi ni ng whet her  t he c i r cui t  cour t  er r ed by 

aski ng t he j ur y t o appor t i on damages bet ween t he HI PA and t he 

negl i gence cl ai ms,  we st ar t  wi t h t he r equi r ement  t hat  a speci al  

ver di ct  must  cover  al l  mat er i al  i ssues of  ul t i mat e f act .   Wi s.  

St at .  § 805. 12.   However ,  t he cont ent  of  t he speci al  ver di ct  

r emai ns wi t hi n t he di scr et i on of  t he c i r cui t  cour t ,  and t hi s 

cour t  wi l l  not  i nt er f er e wi t h t he speci al  ver di c t  submi t t ed,  so 

l ong as al l  mat er i al  i ssues of  f act  ar e cover ed by appr opr i at e 

quest i ons,  Meur er  v.  I TT Gen.  Cont r ol s,  90 Wi s.  2d 438,  445- 46,  

280 N. W. 2d 156 ( 1979) ,  and so l ong as t he f or m cor r ect l y and 

adequat el y cover s t he l aw t hat  appl i es t o t he case.   Vogel  v.  
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Gr ant - Laf ayet t e El ec.  Coop. ,  201 Wi s.  2d 416,  422,  548 N. W. 2d 

829 ( 1996) .  

¶13 We ar e sat i sf i ed t hat  t he ELD cannot  appl y t o bar  

st at ut or y c l ai ms,  i ncl udi ng t hose under  HI PA,  because of  publ i c 

pol i cy i ssues t hat  we di scuss her ei n.   When r evi ewi ng whet her  

t he ELD appl i es t o bar  t he negl i gence cl ai ms of  t he r espondent s,  

we wi l l  det er mi ne whet her  t he cont r act s i n quest i on ar e 

pr edomi nant l y f or  ser vi ces or  f or  pr oduct s,  and t hen must  appl y  

t he ELD t o t he r el evant  set  of  f act s.   Li nden v.  Cascade St one 

Co. ,  2005 WI  113,  ¶¶8,  22,  283 Wi s.  2d 606,  699 N. W. 2d 189.   See 

al so I ns.  Co.  of  N.  Am.  v.  Cease El ec. ,  I nc. ,  2004 WI  139,  ¶¶14,  

15,  276 Wi s.  2d 361,  688 N. W. 2d 462.   Bot h of  t hese 

det er mi nat i ons ar e quest i ons of  l aw t hat  r emai n subj ect  t o our  

i ndependent  r evi ew.   I ns.  Co.  of  N.  Am. ,  276 Wi s.  2d 361,  ¶¶14,  

15.  

¶14 Whet her  t he c i r cui t  cour t  er r ed i n i t s det er mi nat i on 

on t he amount  of  t he at t or ney f ee awar d t o t he St uar t s i s 

subj ect  t o a di f f er ent  st andar d of  r evi ew.   Unl ess t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s  di scr et i on,  t he amount  of  an 

at t or ney f ee awar d t ypi cal l y i s l ef t  t o t he di scr et i on of  t he 

c i r cui t  cour t ,  gi ven t hat  cour t ' s  gr eat er  f ami l i ar i t y wi t h t he 

l ocal i t y ' s bi l l i ng nor ms and i t s f i r st hand oppor t uni t y t o 

wi t ness t he qual i t y of  t he at t or ney' s r epr esent at i on.   Kol upar  

v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  ¶22,  275 Wi s.  2d 

1,  683 N. W. 2d 58 ( Kol upar  I ) ;  see al so Kol upar  v.  Wi l de Pont i ac 

Cadi l l ac,  I nc. ,  2007 WI  98,  ¶15,  ___ Wi s.  2d ___,  735 N. W. 2d 93 

( Kol upar  I I ) ;  Ander son v.  MSI  Pr ef er r ed I ns.  Co. ,  2005 WI  62,  
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¶19,  281 Wi s.  2d 66,  697 N. W. 2d 73.   However ,  we may exami ne t he 

ci r cui t  cour t ' s  expl anat i on t o det er mi ne whet her  t he cour t  

empl oyed a l ogi cal  r at i onal e t hat  was based on t he appr opr i at e 

l egal  pr i nci pl es and on t he f act s i n t he r ecor d.   I d.  

I I I .  STATUTE OF LI MI TATI ONS 

¶15 On r evi ew,  Wei sf l og and WSGI  ar gue t hat  t he St uar t s '  

HI PA cl ai ms and t hei r  negl i gence cl ai ms wer e bar r ed by t he s i x-

year  st at ut e of  l i mi t at i ons set  f or t h i n Wi s.  St at .  § 893. 43,  

whi ch i s appl i cabl e t o cont r act  act i ons,  under  t he pr emi se t hat  

t he St uar t s '  c l ai ms act ual l y wer e c l ai ms based on t he br each of  

bot h cont r act s.   Wei sf l og and WSGI  cl ai m t hat  t he HI PA mer el y 

adds penal t y pr ovi s i ons t o t he br each of  cont r act  c l ai ms and 

t hat ,  as a r esul t ,  t he cont r act  st at ut e of  l i mi t at i ons shoul d 

appl y t o t he HI PA cl ai ms.   On r evi ew,  t he St uar t s ar gue t hat  

t hei r  HI PA cl ai ms,  i n addi t i on t o t hei r  c l ai ms f or  negl i gent  

desi gn and const r uct i on,  ar e i ndependent  c l ai ms si mi l ar  t o t or t  

c l ai ms,  whi ch ar e gover ned by t he di scover y r ul e.  

¶16 Thi s cour t  f i r st  adopt ed t he di scover y r ul e i n Hansen 

v.  A. H.  Robi ns,  I nc. ,  113 Wi s.  2d 550,  559,  335 N. W. 2d 578 

( 1983) .   I n Hansen,  we st at ed t hat  i t  woul d be " mani f est l y 

unj ust  f or  t he s t at ut e of  l i mi t at i ons t o begi n t o r un bef or e a 

c l ai mant  coul d r easonabl y become awar e of  t he i nj ur y. "   I d.   We 

not ed t hat  " as a pr act i cal  mat t er  a c l ai m cannot  be enf or ced 

unt i l  t he c l ai mant  di scover s t he i nj ur y and t he accompanyi ng 

r i ght  of  act i on. "   I d.   Wi t hout  t he di scover y r ul e,  t her e coul d 

be i nst ances wher e cl ai ms woul d be t i me bar r ed bef or e a har m 

was,  or  even coul d be,  di scover ed,  whi ch woul d make i t  
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i mpossi bl e f or  an i nj ur ed par t y t o seek r edr ess.   I d.   As we 

not ed,  t hi s woul d puni sh v i ct i ms who wer e bl amel ess f or  t he 

del ay and woul d benef i t  many wr ongdoer s by bar r i ng such 

mer i t or i ous c l ai ms.   I d.   We hel d " t hat  t he i nj ust i ce of  bar r i ng 

mer i t or i ous c l ai ms bef or e t he c l ai mant  knows of  t he i nj ur y 

out wei ghs t he t hr eat  of  st al e or  f r audul ent  c l ai ms. "   I d.   As a 

r esul t ,  we concl uded t hat  t he di scover y r ul e appl i ed t o " al l  

t or t  act i ons ot her  t han t hose al r eady gover ned by a 

l egi s l at i vel y cr eat ed di scover y r ul e. "   I d.  at  560.   Fi nal l y,  we 

hel d t hat  " [ s] uch t or t  c l ai ms shal l  accr ue on t he dat e t he 

i nj ur y i s di scover ed[ , ]  or  wi t h r easonabl e di l i gence shoul d be 

di scover ed,  whi chever  occur s f i r st . "   I d.   We l at er  ext ended t he 

di scover y r ul e t o hol d t hat  a c l ai m di d not  accr ue unt i l  t he 

cause of  t he i nj ur y was di scover ed.   Doe v.  Ar chdi ocese of  

Mi l waukee,  211 Wi s.  2d 312,  335,  565 N. W. 2d 94 ( 1997) .  

¶17 We ar e sat i sf i ed t hat  none of  t he St uar t s '  c l ai ms ar e 

bar r ed by a st at ut e of  l i mi t at i ons.   The St uar t s '  HI PA cl ai ms 

and t hei r  negl i gence cl ai ms ar e gover ned by t he di scover y r ul e.   

We hol d t hat  t he St uar t s '  har m was of  t he t ype t hat  t he HI PA was 

i nt ended t o pr event ,  t he St uar t s wer e wi t hi n t he c l ass of  

per sons t hat  t he HI PA was enact ed t o pr ot ect ,  t hat  t her e was a 

c l ear l y expr essed l egi s l at i ve i nt ent  t hat  t he HI PA pr ovi de a 

basi s f or  t he i mposi t i on of  c i v i l  l i abi l i t y ,  and t hat ,  

accor di ngl y,  v i ol at i ons of  HI PA pr ovi s i ons const i t ut e a basi s 

f or  t he i mposi t i on of  c i v i l  l i abi l i t y  separ at e and apar t  f r om 

any br each of  cont r act  c l ai ms.   See gener al l y Taf t  v.  Der r i cks,  
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2000 WI  App 103,  ¶¶2,  12,  235 Wi s.  2d 22,  613 N. W. 2d 190.   As a 

r esul t ,  we appl y t he di scover y r ul e t o t he St uar t s '  c l ai ms.   I d.   

¶18 We hol d t hat  Wi s.  St at .  § 893. 93( 1) ( b)  i s t he 

appl i cabl e st at ut e of  l i mi t at i ons gi ven t he al l egat i ons of  f r aud 

and mi sr epr esent at i on upon whi ch t he St uar t s '  c l ai ms,  i ncl udi ng 

bot h t hei r  HI PA and negl i gence cl ai ms,  ar e based.   The r el evant  

st at ut e r eads:  " An act i on f or  r el i ef  on t he gr ound of  f r aud.   

The cause of  act i on i n such case[ s]  i s  not  deemed t o have 

accr ued unt i l  t he di scover y,  by t he aggr i eved par t y,  of  t he 

f act s const i t ut i ng t he f r aud. "   Wi s.  St at .  § 893. 93( 1) ( b) .  

¶19 Appl y i ng t he di scover y r ul e and Wi s.  St at .             

§ 893. 93( 1) ( b) ,  we ar e sat i sf i ed t hat ,  as a mat t er  of  l aw,  t he 

St uar t s t i mel y f i l ed t hei r  c l ai ms.   Di scover y by t he St uar t s of  

t he f act s coul d have occur r ed no ear l i er  t han when Rober t  

St uar t ' s  f oot  went  t hr ough t he f l oor  of  t he hot  t ub r oom i n t he 

f al l  of  2001.   The St uar t s f i l ed t hei r  c l ai ms on Apr i l  11,  2003,  

whi ch was l ess t han t wo year s af t er  t he di scover y of  t he f act s  

i n 2001.   The f i l i ng dat e was wel l  wi t hi n t he s i x- year  st at ut e 

of  l i mi t at i ons pr escr i bed by § 893. 93( 1) ( b) .   Accor di ngl y,  none 

of  t he St uar t s '  c l ai ms ar e bar r ed by t he st at ut e of  l i mi t at i ons.  

I V.  DAMAGES 

¶20 The pet i t i oner s ar gue t hat  doubl e damages shoul d be 

assessed onl y on t he amount  of  t he damages t hat  t he j ur y 

appor t i oned t o HI PA vi ol at i ons,  and not  t o t he por t i on of  t he 

pecuni ar y l oss at t r i but ed t o negl i gent  const r uct i on and desi gn.   

I n cont r ast ,  t he St uar t s ar gue t hat  t hei r  ent i r e pecuni ar y l oss 

shoul d be doubl ed because t hat  r esul t  woul d pr eser ve t he 
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r emedi al  nat ur e of  t he i mpor t ant  consumer  pr ot ect i ons 

encompassed i n t he HI PA.  

¶21 Gi ven t he f act s of  t he pr esent  case,  we hol d t hat  t he 

HI PA shoul d be appl i ed t o r equi r e t he pet i t i oner s t o pay doubl e 

damages on t he St uar t s '  ent i r e pecuni ar y l oss,  even t hough t he 

St uar t s al l eged ot her ,  non- HI PA,  c l ai ms.   Whi l e t he HI PA i s 

s i l ent  on whet her  t he doubl i ng of  damages appl i es t o t he ent i r e 

amount  of  t he pecuni ar y l oss when ot her  conduct  by t he 

cont r act or  cont r i but es t o t he l oss,  r emedi al  st at ut es must  be 

l i ber al l y const r ued t o advance t he r emedy t hat  t he l egi s l at ur e 

i nt ended t o be af f or ded.   Benkoski  v.  Fl ood,  2001 WI  App 84,  242 

Wi s.  2d 652,  626 N. W. 2d 851.  

¶22 I n Benkoski ,  a case i n whi ch t he cour t  of  appeal s 

addr essed t he quest i on of  doubl e damages,  t he cour t  hel d t hat  a 

mobi l e homeowner  ( Benkoski )  shoul d r ecei ve damages i n t he amount  

of  t wi ce t he sal es pr i ce of  t he mobi l e home,  t wi ce t he 

adver t i s i ng expenses Benkoski  i ncur r ed,  and an at t or ney f ee 

awar d when t he mobi l e home par k ' s owner  v i ol at ed Wi s.  Admi n.  

Codes §§ ATCP 125. 06 and 125. 09,  and Wi s.  St at .  § 710. 15,  by 

addi ng an unr easonabl e r est r i ct i on on t he sal e of  t he mobi l e 

home.   Benkoski ,  242 Wi s.  2d 652,  ¶¶1- 3.   The mobi l e home par k ' s 

owner  had added a condi t i on t o Benkoski ' s mobi l e home par k l ot  

l ease t hat  a f ut ur e pur chaser  woul d have t o r emove t he mobi l e 

home f r om t he par k at  t he end of  t he l ease when Benkoski  sol d 

t he mobi l e home.   I d.   The cour t  of  appeal s hel d t hat  t he r emedy 

of  doubl e damages was appr opr i at e because i t  woul d:  1)  encour age 

t hose who wer e i nj ur ed by unf ai r  t r ade pr act i ces t hat  v i ol at ed 
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admi ni st r at i ve r egul at i ons t o br i ng sui t ;  2)  encour age 

i ndi v i dual s t o become " pr i vat e at t or ney gener al s"  i n enf or ci ng 

t hei r  own r i ght s,  wi t h t he aggr egat e ef f ect  oper at i ng t o enf or ce 

t he r i ght s of  t he publ i c;  3)  det er  i mper mi ssi bl e conduct  t hat  

v i ol at ed admi ni st r at i ve r egul at i ons by subj ect i ng v i ol at or s t o 

doubl e damages,  an at t or ney f ee awar d,  and cost s;  and 4)  augment  

t he Wi sconsi n Depar t ment  of  Just i ce' s enf or cement  of  

admi ni st r at i ve r egul at i ons.   I d. ,  ¶17.  

¶23 We agr ee wi t h t he st at ement  of  t he cour t  of  appeal s i n 

t he mat t er  bef or e us t hat  " doubl e damages and at t or ney f ees hel p 

di spel  t he r el uct ance of  par t i es i nj ur ed by unf ai r  t r ade 

pr act i ces t o br i ng f or war d t hei r  causes of  act i on and hel p det er  

s i mi l ar  and f ut ur e cont r act or  mal f easance,  wi t h t he aggr egat e 

ef f ect  of  wor ki ng t o t he publ i c good. "   St uar t  v.  Wei sf l og' s 

Showr oom Gal l er y ,  I nc. ,  2006 WI  App 109,  ¶48,  293 Wi s.  2d 668,  

721 N. W. 2d 127 ( c i t at i on omi t t ed) .   I n such cases,  t he ent i r e 

pecuni ar y l oss shoul d be doubl ed f or  HI PA vi ol at i ons.   Doubl e 

damages ar e an avai l abl e r emedy f or  HI PA vi ol at i ons,  gi ven t hat  

t he c l ear  l anguage of  Wi s.  St at .  § 100. 20( 5)  al l ows f or  t he 

r ecover y of  " t wi ce t he amount  of  such pecuni ar y l oss .  .  .  . "   

Wi s.  St at .  § 100. 20( 5) .  

¶24 Fur t her mor e,  i n t he pr esent  case,  t he St uar t s '  ent i r e 

pecuni ar y l oss was suf f er ed because of  t he pet i t i oner s '  HI PA 

vi ol at i ons,  namel y t he i ni t i al  mi sr epr esent at i ons,  upon whi ch 

t he St uar t s r el i ed i n ent er i ng i nt o bot h cont r act s.   A c l ear  

causal  connect i on exi st s bet ween t he St uar t s '  ent i r e pecuni ar y 

l oss and t he HI PA vi ol at i ons.   That  connect i on i s cer t ai nl y 
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wi t hi n t he st at ut or y l anguage t hat  a per son must  suf f er  a 

" pecuni ar y l oss because of  a v i ol at i on .  .  .  . "   Wi s.  St at .       

§ 100. 20( 5) .   The pr esent  case meet s t he HI PA r equi r ement  of  a 

sel l er  maki ng a mi sr epr esent at i on " t o i nduce any per son t o ent er  

i nt o a home i mpr ovement  cont r act  .  .  .  . "   Wi s.  Admi n.  Code      

§ ATCP 110. 02( 11) .   Pet i t i oner s made t hei r  mi sr epr esent at i ons 

out  " of  t hei r  own vol i t i on and desi gn .  .  .  . "   Rayner  v.  Reeves 

Cust om Bui l der s,  I nc. ,  2004 WI  App 231,  ¶15,  277 Wi s.  2d 535,  

545,  691 N. W. 2d 705.   Accor di ngl y,  a doubl i ng of  t he St uar t s '  

ent i r e pecuni ar y l oss i s appr opr i at e i n t he pr esent  case gi ven 

t he f act s i n t hi s r ecor d.   Upon r emand,  t he c i r cui t  cour t  shoul d 

doubl e t he damages based upon t he ent i r e pecuni ar y l oss f or  t he 

r easons st at ed her ei n.  

V.  APPORTI ONMENT 

¶25 Over  t he St uar t s '  obj ect i on and at  t he pet i t i oner s '  

r equest ,  t he c i r cui t  cour t  submi t t ed a quest i on t o t he j ur y 

aski ng t he j ur y t o appor t i on t he St uar t s '  damages bet ween t hose 

damages caused by WSGI ' s negl i gent  desi gn and const r uct i on and 

t hose damages caused by WSGI ' s  mi sr epr esent at i ons t hat  wer e 

act i onabl e under  t he HI PA.   Speci f i cal l y,  t he par t i es di sagr eed 

over  t he i ncl us i on of  Quest i on 16B of  t he speci al  ver di ct  

submi t t ed t o t he j ur y.   Quest i on 16B r ead as f ol l ows:  " Taki ng 

100 per cent  as a t ot al  amount  of  damages,  what  per cent age of  t he 

amount  you pl aced i n answer  16A[ 8]  do you at t r i but e t o:      
                                                 

8 Quest i on 16A r ead:  " What  sum of  money,  i f  any,  wi l l  f ai r l y  
and r easonabl y compensat e Rober t  and Li n St uar t  f or  damages 
r esul t i ng f r om t he negl i gence of  t he def endant ( s) ?"   The j ur y 
answer ed t hi s quest i on wi t h a f i gur e of  $95, 000. 00.  
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Mi sr epr esent at i on ___%  Negl i gence i n const r uct i on ___%     

Tot al  100%. "  

¶26 The j ur y f ound WSGI  l i abl e under  bot h t he negl i gence 

cl ai ms and t he HI PA cl ai ms.   Af t er  det er mi ni ng t he St uar t s '  

damages t o be $95, 000,  t he j ur y appor t i oned 75 per cent  of  t he 

damages t o t he negl i gence cl ai ms and 25 per cent  of  t he damages 

t o t he HI PA mi sr epr esent at i on c l ai ms.  

¶27 The St uar t s f i l ed a post ver di ct  mot i on i n t he c i r cui t  

cour t  ar gui ng t hat  t he i ncl usi on of  Quest i on 16B was er r oneous.   

The ci r cui t  cour t  deni ed t hat  mot i on.   Bef or e t he cour t  of  

appeal s,  t he St uar t s once agai n ar gued t hat  t he c i r cui t  cour t  

er r ed by submi t t i ng t he appor t i onment  quest i on t o t he j ur y  

because doi ng so f r ust r at ed t he publ i c pol i cy behi nd t he HI PA.   

The cour t  of  appeal s agr eed and,  t her ef or e,  r ever sed t he ci r cui t  

cour t .   The St uar t s cont i nue t o make t hat  ar gument  t o t hi s 

cour t .  

¶28 We hol d t hat  t he c i r cui t  cour t  er r ed by havi ng t he 

j ur y appor t i on damages bet ween t he negl i gence cl ai ms and t he 

HI PA cl ai ms.   The ci r cui t  cour t ' s  speci al  ver di ct ,  par t i cul ar l y 

Quest i on 16B,  was not  consi st ent  wi t h t he l aw.   The HI PA was 

i nt ended t o cur b unscr upul ous busi ness t act i cs t hat  cause 

f i nanci al  di st r ess t o bot h consumer s and t o per sons engaged i n 

l egi t i mat e busi nesses.   See gener al l y Benkoski ,  242 Wi s.  2d 652,  

¶17.  

¶29 Ther e i s no pl ace i n t hi s r emedi al  f r amewor k f or  t he 

appor t i onment  of  damages when,  as her e,  t he St uar t s '  damages 

f l owed f r om t he pet i t i oner s '  mi sr epr esent at i ons.   Cer t ai nl y,  t he 
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mi sr epr esent at i ons wer e i nst r ument al  i n causi ng t he St uar t s t o 

ent er  i nt o t he cont r act s.  

¶30 To obt ai n appor t i onment  i n l awsui t s t hat  cont ai n HI PA 

cl ai ms,  we hol d t hat ,  bef or e a par t y may r equest  appor t i onment ,  

i t  must  meet  t he bur den of  showi ng t hat  t he damages can be 

separ at ed. 9  The pet i t i oner s f ai l ed t o do so i n t he pr esent  case.   

I n cases such as t he pr esent  one,  wher e t her e i s no cl ear  way t o 

appor t i on t he St uar t s '  pecuni ar y  l oss bet ween negl i gence damages 

and HI PA damages,  doubl i ng t he ent i r e pecuni ar y l oss ser ves 

publ i c pol i cy concer ns by encour agi ng vi ct i ms t o become " pr i vat e 

at t or ney gener al s"  and by pr ov i di ng l ar ger  di s i ncent i ves t o 

unscr upul ous cont r act or s.  

¶31 Ther e ar e addi t i onal  r easons why appor t i onment  i s not  

appr opr i at e i n t he pr esent  case.   Ther e was not  enough evi dence 

pr esent ed at  t r i al  f or  t he j ur y t o make a det er mi nat i on on 

appor t i onment ,  as demonst r at ed by t he r ecor d.   Fur t her mor e,  t he 

c i r cui t  cour t  di d not  i nst r uct  t he j ur y on t he appor t i onment  

                                                 
9 The concur r ence/ di ssent  ar gues t hat  t he j ur y had enough 

i nf or mat i on t o separ at e t he negl i gent  const r uct i on t hat  occur r ed 
as a r esul t  of  t he er r oneous speci f i cat i ons i n t he Wei sf l og-
cr eat ed pl ans f r om t he negl i gent  const r uct i on t hat  occur r ed as a 
r esul t  of  t he bui l der s not  f ol l owi ng t he pl ans.   
Concur r ence/ Di ssent ,  ¶98.   Our  r evi ew of  t he r ecor d does not  
suppor t  t he concur r ence/ di ssent ' s asser t i on t hat  t he j ur y had 
enough i nf or mat i on t o dr aw such di st i nct i ons.  
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i ssue. 10  Accor di ngl y,  we ar e sat i sf i ed t hat  t he j ur y di d not  

have enough i nf or mat i on or  i nst r uct i on,  as a mat t er  of  l aw,  t o 

appor t i on damages bet ween t he St uar t s '  negl i gent  desi gn and 

const r uct i on c l ai ms and t hei r  HI PA cl ai ms.   We ar e sat i sf i ed 

t hat  i f ,  as her e,  t he par t y r equest i ng appor t i onment  f ai l s  t o 

meet  i t s bur den of  pr ovi di ng suf f i c i ent  evi dence at  t r i al  t o 

necessi t at e appor t i onment ,  t hat  t her e shoul d be no 

appor t i onment . 11 

VI .  ECONOMI C LOSS DOCTRI NE 

¶32 On r evi ew,  t he pet i t i oner s ar gue t hat  t he St uar t s '  

c l ai ms wer e bar r ed by t he ELD,  and t he pet i t i oner s ur ge t hi s 

cour t  t o appl y t he " pr edomi nant  pur pose t est , "  set  f or t h i n 

Li nden.   Li nden,  283 Wi s.  2d 606,  ¶¶8,  22.   Pet i t i oner s want  

t hi s cour t  t o hol d t hat  t he t r ansact i ons her e wer e pr i mar i l y f or  

                                                 
10 The r ecor d r ef l ect s t hat  t he c i r cui t  cour t  j udge r ead 

Quest i on 16,  i ncl udi ng Quest i on 16B,  t o t he j ur y.   The r ecor d 
al so r ef l ect s  t hat  t he j udge r ead onl y  st andar d j ur y 
i nst r uct i ons t o t he j ur y on negl i gence,  cont r act or s '  negl i gence,  
damages,  and causat i on.   The onl y expl anat i on t he j udge gave t o 
t he j ur y on Quest i on 16 speci f i cal l y was t hat  i t  was a damage 
quest i on and t hen st at ed,  " You must  answer  t he damage quest i ons 
no mat t er  how you answer ed any of  t he pr evi ous quest i ons i n t he 
ver di ct s.   The amount  of  damages,  i f  any,  f ound by you,  shoul d 
i n no way be i nf l uenced or  be af f ect ed by any of  your  pr evi ous 
answer s t o quest i ons i n t he ver di ct . "   The j udge t hen cont i nued 
by r eadi ng st andar d j ur y i nst r uct i ons on damages,  pr oof  of  
damages,  ATCP 110 cl ai ms,  mi sr epr esent at i on,  and negl i gent  
mi sr epr esent at i on.  

11 The concur r ence/ di ssent  mi sconst r ues our  r easoni ng as 
r equi r i ng a def endant  t o pr ove damages.   Rat her ,  we ar e pl aci ng 
t he bur den of  pr ovi ng t hat  t he evi dence i s of  suf f i c i ent  det ai l  
t o al l ow f or  appor t i onment  on a def endant  who r equest s 
appor t i onment  i n an ATCP act i on.   Concur r ence/ Di ssent ,  ¶97.  



No.  2005AP886   

 

19 
 

t he sal e of  goods used i n const r uct i on and not  f or  ser vi ces.   I n 

cont r ast ,  t he St uar t s ar gue t hat  t he ELD does not  appl y t o bar  

t hei r  c l ai ms.  

¶33 We hol d t hat  t he ELD i s i nappl i cabl e t o t he St uar t s '  

c l ai ms,  and,  t her ef or e,  t he ELD does not  appl y t o bar  t hose 

cl ai ms.   I f  we wer e t o appl y t he ELD t o bar  t he HI PA cl ai ms,  we 

woul d be i gnor i ng t he publ i c pol i c i es t hat  ar e t he basi s f or  t he 

HI PA.   We ar e sat i sf i ed t hat  t he ELD cannot  appl y t o st at ut or y  

c l ai ms,  i ncl udi ng t hose under  HI PA,  because of  such publ i c 

pol i c i es. 12  Whet her  or  not  t he ELD appl i es t o t he St uar t s '  non-

HI PA negl i gence cl ai ms woul d be anal yzed and det er mi ned usi ng 

t he pr edomi nant  pur pose t est .   I n anal yzi ng t hose cl ai ms i n 

l i ght  of  t he pr edomi nant  pur pose t est ,  we hol d t hat  t he 

ar chi t ect ur al  cont r act ,  whi ch was one f or  ser vi ces, 13 was t he 

cor e t r ansact i on f r om whi ch t he cont r act  f or  t he r emodel i ng and 

f or  t he addi t i on f l owed.   That  second cont r act  al so i nvol ved 

ser vi ces,  as wel l  as some pr oduct s.   Gi ven t hat  t he cor e 

cont r act  was one f or  ser vi ces,  and gi ven t hat  bot h cont r act s 

i nvol ved ser vi ces,  we ar e sat i s f i ed t hat  t he t r ansact i ons wer e 

                                                 
12 The ELD does not  bar  t he st at ut or y c l ai ms.   Gi ven t he 

i nabi l i t y  i n t he pr esent  case t o appor t i on damages bet ween t he 
st at ut or y and t he common l aw cl ai ms,  none of  t he St uar t s '  c l ai ms 
shoul d be bar r ed by t he ELD.  

13 I n ar gui ng t hat  t he Remodel i ng Cont r act  was pr edomi nant l y  
a cont r act  f or  goods ( pr oduct s) ,  t he concur r ence/ di ssent  
el evat es f or m over  subst ance by c l ai mi ng t hat  t he cont r act  i s  
one f or  " dr awi ngs, "  as opposed t o bei ng a cont r act  f or  t he 
ser vi ce of  cr eat i ng ar chi t ect ur al  desi gns and communi cat i ng 
t hose desi gns.   Concur r ence/ Di ssent ,  ¶106.  
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pr i mar i l y f or  ser vi ces and t hat  t he ELD does not  appl y i n t he 

pr esent  case.   The appr opr i at e appl i cat i on of  t he pr edomi nant  

pur pose t est  l eads us t o t hat  r esul t .  

¶34 I n our  I nsur ance Co.  of  Nor t h Amer i ca v.  Cease 

El ect r i c deci s i on,  we enunci at ed a " br i ght  l i ne r ul e"  t hat  t he 

ELD i s " i nappl i cabl e t o c l ai ms f or  t he negl i gent  pr ovi s i on of  

ser vi ces. "   I ns.  Co.  of  N.  Am. ,  276 Wi s.  2d 361,  ¶52.   

Accor di ngl y,  we hol d t hat  t he ELD i s not  appl i cabl e t o t he 

St uar t s '  c l ai ms because t her e wer e t wo cont r act s ,  bot h i nvol v i ng 

ser vi ces,  and because t he most  s i gni f i cant  one,  appl y i ng t he 

HI PA,  was t he f i r st  one f or  t he pr ovi s i on of  so- cal l ed 

ar chi t ect ur al  ser vi ces by Wei sf l og and WSGI . 14  As we not ed i n 

Li nden,  economi c damages f or  t he pur pose of  t he ELD " ar e t hose 

ar i s i ng because t he pr oduct  does not  per f or m as expect ed,  

i ncl udi ng damage t o t he pr oduct  i t sel f  or  monet ar y l osses caused 

by t he pr oduct . "   Li nden,  283 Wi s.  2d 606,  ¶6 ( c i t at i on 

omi t t ed) .   Her e,  t he St uar t s '  damages r esul t ed f r om t he HI PA 

vi ol at i ons and f r om t he negl i gent  desi gn and const r uct i on 

pr act i ces of  t he pet i t i oner s,  not  f r om a f ai l ur e of  t he 

                                                 
14 Whi l e not  cont r ol l i ng,  we f i nd hel pf ul  and i l l ust r at i ve 

t he appr oach a Mi nnesot a cour t  used when f aced wi t h t wo separ at e 
cont r act s,  one of  whi ch was f or  ser vi ces and one of  whi ch was 
f or  goods.   See Mi nn.  For est  Pr ods. ,  I nc.  v.  Li gna Mach. ,  I nc. ,  
17 F.  Supp.  2d 892 ( D.  Mi nn.  1998) .   That  cour t  r ef used t o appl y 
t he pr edomi nant  pur pose t est  when f aced wi t h t he exi st ence of  
" t wo separ at e and di st i nct  cont r act s, "  one of  whi ch was f or  t he 
desi gn of  a sawmi l l  and one of  whi ch was f or  t he sal e of  sawmi l l  
equi pment .   I d.  at  904.  
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const r uct i on suppl i es and pr oduct s. 15  Accor di ngl y,  f or  t hi s 

addi t i onal  r eason,  we hol d t hat  t he ELD i s i nappl i cabl e t o t he 

St uar t s '  c l ai ms.  

¶35 As not ed pr evi ousl y,  t o appl y t he ELD t o t he HI PA 

cl ai ms woul d def eat  t he publ i c pol i c i es under pi nni ng t he HI PA 

and t he r emedi es i t  pr ovi des.   Publ i c pol i cy concer ns r equi r e 

consumer  pr ot ect i on st at ut es and admi ni st r at i ve r egul at i ons be 

r ead i n par i  mat er i a t o achi eve t he goal s  of  pr ovi di ng 

consumer s,  as wel l  as per sons engaged i n l egi t i mat e busi nesses,  

                                                 
15 The r epor t  of  t he St uar t s '  engi neer / home i nspect or ,  

Thomas Fei za,  whi ch t he St uar t s pr esent ed at  t r i al ,  i s  r epl et e 
wi t h exampl es of  how t he ar chi t ect ur al  and desi gn ser vi ces 
pr ovi ded by WSGI  and Wei sf l og wer e t he cause of  t he r ot t i ng wood 
i n t he hot  t ub r oom,  as opposed t o def i c i ent  pr oduct s.  

The St uar t s '  exper t  not ed t he f ol l owi ng def i c i enci es i n t he 
hot  t ub r oom' s desi gn t hat  l ed t o t he r ot t i ng wood:  t he pl ans 
f or  t he hot  t ub r oom l acked appr opr i at e speci f i cat i ons and 
det ai l s;  t he pl ans f ai l ed t o speci f y t he r equi r ed pr essur e 
t r eat ed wood t o di scour age decay and t er mi t es;  t her e was no 
vent i l at i on i n t he unheat ed cr awl  space bel ow t he hot  t ub r oom;  
t he sol e exhaust  f an i n t he hot  t ub r oom had no vi s i bl e ext er i or  
di schar ge or  t er mi nat i on;  pr oper  sur f ace dr ai nage was not  
speci f i ed;  t her e was not  s l ab on gr ade const r uct i on t o pr event  
moi st ur e pr obl ems wi t h t he wood f r amed f l oor i ng;  t her e wer e no 
gut t er s on t he hot  t ub r oom t o dr ai n wat er  away f r om i t s  
f oundat i on;  t he l ack of  a dr ai n t i l e syst em;  t he use of  a wood 
r et ai ni ng st r i p i nst ead of  a met al  r et ai ni ng st r i p on t he r oof  
of  t he hot  t ub r oom,  i n cont r adi ct i on t o t he manuf act ur er ' s 
speci f i cat i ons,  whi ch caused wat er  t o bui l d up on t he r oof ;  t he 
l ack of  cr awl  space access panel s,  as r equi r ed by Br ookf i el d 
bui l di ng codes;  and t he l ack of  suf f i c i ent  r oof  vent i ng.  

For  t he r easons di scussed her ei n,  t hi s case i s ver y  
di f f er ent  t han t he ci r cumst ances pr esent ed t o us i n t he case of  
1325 Nor t h Van Bur en,  LLC v.  T- 3 Gr oup,  Lt d. ,  2006 WI  94,  293 
Wi s.  2d 410,  716 N. W. 2d 822,  wher e t he mi xed cont r act  was 
pr edomi nant l y f or  a pr oduct ,  r at her  t han f or  ser vi ces.  
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wi t h necessar y pr ot ect i ons and appr opr i at e r emedi es.   Jackson v.  

DeWi t t ,  224 Wi s.  2d 877,  887,  592 N. W. 2d 262 ( Ct .  App.  1999) .  

¶36 I n a case i nvol v i ng anot her  unf ai r  t r ade st at ut e,  our  

cour t  of  appeal s  hel d t hat  t he ELD di d not  appl y  t o bar  a c l ai m 

under  t he " Fr audul ent  r epr esent at i ons"  st at ut e,  Wi s.  St at .       

§ 100. 18.   See Kai l i n v.  Ar mst r ong,  2002 WI  App 70,  252 Wi s.  2d 

676,  643 N. W. 2d 132.   As t he Kai l i n cour t  not ed,  appl y i ng t he 

ELD t o HI PA cl ai ms woul d el i mi nat e t he consumer  pr ot ect i on t hat  

t he st at e l egi s l at ur e i nt ended.   I d.  

¶37 Fur t her mor e,  t he HI PA gi ves no i ndi cat i on t hat  t he 

l egi s l at ur e mer el y i nt ended t o add a r emedy t o common- l aw br each 

of  cont r act  or  mi sr epr esent at i on c l ai ms.   Accor di ngl y,  we hol d 

t hat  t he ELD does not  ext end t o HI PA cl ai ms,  nor  does i t  cover  

negl i gence cl ai ms such as t he ones her e t hat  ar e t he r esul t  of  

mi sr epr esent at i ons under  t he HI PA.  

VI I .  PERSONAL LI ABI LI TY 

¶38 The par t i es di sagr eed over  t he speci al  ver di c t  t hat  

woul d be submi t t ed t o t he j ur y  on t he i ssue of  Ronal d Wei sf l og' s 

per sonal  l i abi l i t y .   The ci r cui t  cour t  deni ed t he St uar t s '  

r equest  t o i ncl ude quest i ons on t he speci al  ver di ct  as t o 

whet her  Wei sf l og shoul d be hel d per sonal l y l i abl e.   The 

pet i t i oner s asser t ed t hat  such quest i ons shoul d not  be i ncl uded 

based on t hei r  ar gument  t hat  per sonal  l i abi l i t y  shoul d not  

r esul t  when an i ndi v i dual  i s  act i ng onl y i n hi s  or  her  cor por at e 

busi ness capaci t y.  

¶39 The cour t  of  appeal s hel d t hat  t he c i r cui t  cour t  

er r oneousl y r ef used t o submi t  t o t he j ur y speci al  ver di ct  
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quest i ons on whet her  Wei sf l og shoul d be hel d per sonal l y l i abl e 

f or  t he r espondent s '  damages. 16  As a r esul t ,  t he cour t  of  

appeal s r emanded t hat  i ssue t o t he c i r cui t  cour t  wi t h 

i nst r uct i ons t o hol d a new t r i al  on whet her  Wei sf l og shoul d be 

hel d per sonal l y l i abl e.  

¶40 The HI PA envi s i ons t hat  a per son,  such as Wei sf l og,  

may be per sonal l y l i abl e gi ven i t s pl ai n l anguage whi ch r eads:  

" ' Sel l er '  means a per son engaged i n t he busi ness of  maki ng or  

sel l i ng home i mpr ovement s and i ncl udes cor por at i ons,  

par t ner shi ps,  associ at i ons and any ot her  f or m of  busi ness 

or gani zat i on or  ent i t y,  and t hei r  of f i cer s,  r epr esent at i ves,  

agent s and empl oyees. "   Wi s.  Admi n.  Code § ATCP 110( 5)  ( emphasi s 

added) .   Fur t her mor e,  Wi s.  St at .  § 100. 20( 5)  st at es:  " Any per son 

suf f er i ng pecuni ar y l oss because of  a v i ol at i on by any ot her  

per son of  any or der  i ssued under  t hi s sect i on may sue f or  

damages t her ef or e .  .  .  and shal l  r ecover  t wi ce t he amount  of  

such pecuni ar y l oss,  t oget her  wi t h cost s,  i ncl udi ng a r easonabl e 

at t or ney' s f ee. "  ( Emphasi s added. )  

¶41 We hol d t hat  a cor por at e empl oyee may be per sonal l y 

l i abl e f or  act s,  he or  she t akes on behal f  of  t he cor por at e 

ent i t y t hat  empl oys hi m or  her ,  t hat  v i ol at e t he HI PA.   

Accor di ngl y,  such vi ol at i ons may cr eat e per sonal  l i abi l i t y  f or  

                                                 
16 Cont r ar y t o t he concur r ence/ di ssent ' s asser t i on t hat  " t he 

St uar t s asked f or  no quest i on t hat  woul d have assi gned per sonal  
l i abi l i t y  t o Ronal d Wei sf l og f or  mi sr epr esent at i on"  
( Concur r ence/ Di ssent ,  ¶113) ,  t he St uar t s made exact l y such a 
r equest  i n t he Pl ai nt i f f s '  Pr oposed Speci al  Ver di ct ,  r equest s 12 
t hr ough 14.  
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i ndi v i dual s who ar e al l eged t o be r esponsi bl e f or  pr ohi bi t ed,  

unf ai r  deal i ngs and pr act i ces. 17  However ,  we not e t hat  mer el y  

bei ng an of f i cer ,  agent ,  empl oyee,  r epr esent at i ve,  shar ehol der ,  

or  di r ect or  wi l l  not  be enough t o i mpose i ndi v i dual  l i abi l i t y  on 

a per son i n such a c l ass i n t he absence of  pr oof  t hat  he or  she 

was per sonal l y r esponsi bl e f or  pr ohi bi t ed,  unf ai r  deal i ngs or  

pr act i ces.  

¶42 Fur t her mor e,  our  deci s i on t oday i s i n l i ne wi t h our  

pr i or  j ur i spr udence i n r el at ed ar eas of  t he l aw.   As we have 

st at ed,  " The gener al  r ul e i s t hat  t he agent ,  as wel l  as t he 

pr i nci pal  f or  whom he i s act i ng[ , ]  i s  r esponsi bl e f or  t he 

t or t i ous act s of  t he agent . "   Hanmer  v.  I LHR Dep' t ,  92 Wi s.  2d 

90,  97,  284 N. W. 2d 587 ( 1979)  ( c i t at i on omi t t ed) . 18  I n anot her  

deci s i on,  we made i t  c l ear  t hat  t hi s pr i nci pl e al so appl i es t o 

t he t or t  of  mi sr epr esent at i on.   Oxmans'  Er wi n Meat  Co.  v.  

                                                 
17 Despi t e t he ar gument  of  t he pet i t i oner s,  our  pr evi ous 

j ur i spr udence i n Amer i cans wi t h Di sabi l i t i es Act  ( ADA)  cases,  
such as Al ber t e v.  Anew Heal t h Car e Ser vi ces,  I nc. ,  2000 WI  7,  
232 Wi s.  2d 587,  605 N. W. 2d 515,  i s di st i ngui shabl e gi ven t hat  
Wi s.  St at .  § 100. 20( 5)  and ATCP 110 cl ear l y pr ovi de f or  
i ndi v i dual  l i abi l i t y  f or  cor por at e empl oyees who ar e wr ongdoer s,  
wher eas t he ADA does not  cont empl at e such i ndi v i dual  l i abi l i t y .  

18 I n Hanmer ,  t wo busi ness owner s wer e hel d t o have 
vol unt ar i l y  t er mi nat ed t hei r  own empl oyment  f or  unempl oyment  
compensat i on pur poses when t hey deci ded t he busi ness shoul d f i l e 
f or  bankr upt cy.   Hanmer  v.  I LHR Dep' t ,  92 Wi s.  2d 90,  95,  284 
N. W. 2d 587 ( 1979) .   We not ed t hat  t he co- owner s di d not  enj oy a 
l egal  st at us apar t  f r om t he busi ness ent i t y t hey j oi nt l y owned 
f or  t hi s pur pose.   I d.   I n so hol di ng,  we st at ed,  " I t  i s  not  
now,  nor  has i t  ever  been,  t he l aw i n t hi s  st at e t hat  such an 
i ndi v i dual  escapes l i abi l i t y  mer el y because he was act i ng i n t he 
capaci t y of  a cor por at e di r ect or . "   I d.  at  97.  
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Bl acket er ,  86 Wi s.  2d 683,  692- 93,  273 N. W. 2d 285 ( 1979)  

( hol di ng a nonr esi dent  cor por at e of f i cer  per sonal l y l i abl e f or  

mi sr epr esent at i ons t he of f i cer  " per sonal l y commi t [ t ed]  or  

par t i c i pat e[ d]  i n"  on behal f  of  t he cor por at i on whi l e pr esent  i n 

Wi sconsi n) .  

¶43 We r emand t he case t o t he c i r cui t  cour t  wi t h 

i nst r uct i ons t o hol d a new t r i al  on whet her  Ronal d Wei sf l og 

shoul d be hel d per sonal l y l i abl e f or  t he St uar t s '  damages.  

VI I I .  ATTORNEY FEES 

¶44 On mot i ons af t er  t he ver di ct ,  t he c i r cui t  cour t  

awar ded at t or ney f ees i n t he amount  of  $15, 675 t o t he St uar t s.   

The ci r cui t  cour t  decl i ned t o hol d a separ at e hear i ng on t he 

det er mi nat i on of  an at t or ney f ee awar d.   I nst ead,  t he c i r cui t  

cour t  r eached t hat  f i gur e af t er  i t  doubl ed t he dol l ar  val ue 

associ at ed wi t h t he 25 per cent  of  t he damages t hat  t he j ur y 

at t r i but ed t o t he ATCP 110 vi ol at i ons,  whi ch made t he ATCP 110 

damages r i se f r om $23, 750 t o $47, 500.   Af t er  doi ng so,  t he 

c i r cui t  cour t  t hen r eached i t s deci s i on t hat  t he at t or ney f ee 

awar d shoul d be $15, 675 by appl y i ng a 33 1/ 3 per cent  cont i ngency 

f ee t o t he damage amount  of  $47, 500.  

¶45 The St uar t s cont end t hat  t he c i r cui t  cour t  er r ed i n 

usi ng t hi s met hodol ogy i nst ead of  cor r ect l y appl y i ng t he 

l odest ar  met hodol ogy.   The St uar t s had sought  appr oxi mat el y 

$200, 000 i n at t or ney f ees.   I n Kol upar  I ,  t hi s cour t  adopt ed t he 

l odest ar  met hodol ogy f or  det er mi ni ng r easonabl e at t or ney f ees 

under  f ee shi f t i ng st at ut es and speci f i cal l y di r ect ed " t he 

c i r cui t  cour t s t o f ol l ow i t s l ogi c when expl ai ni ng how a f ee 
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awar d has been det er mi ned. "   See Kol upar ,  275 Wi s.  2d 1,  ¶30.   

I n Ander son,  we not ed t hat  " [ u] nder  t hi s anal ysi s,  t he c i r cui t  

cour t  must  f i r s t  mul t i pl y t he r easonabl e hour s expended by a 

r easonabl e r at e .  .  .  .  The ci r cui t  cour t  may t hen make 

adj ust ment s usi ng t he SCR 20: 1. 5( a)  f act or s. "   Ander son,  281 

Wi s.  2d 66,  ¶39 ( c i t at i ons omi t t ed) ;  see al so Kol upar  I I ,  ___ 

Wi s.  2d ___,  ¶15.  

¶46 As not ed above,  t he appor t i onment  of  damages bet ween 

t he St uar t s '  negl i gence cl ai ms and t hei r  HI PA cl ai ms,  upon whi ch 

t he amount  of  damages f or  t he at t or ney f ee awar d det er mi nat i on 

was based,  was er r oneous.   Fur t her mor e,  we ar e sat i sf i ed t hat  

t he use of  a per cent age cont i ngency f ee i nst ead of  t he l odest ar  

met hodol ogy was an er r oneous exer ci se of  di scr et i on by t he 

c i r cui t  cour t  gi ven t he f act s of  t he pr esent  case.  

¶47 We r emand t hi s mat t er  t o t he c i r cui t  cour t  f or  a 

det er mi nat i on of  what  const i t ut es a r easonabl e at t or ney f ee 

awar d i n t hi s case ut i l i z i ng t he l odest ar  met hodol ogy.  

I X 

¶48 We hol d as f ol l ows on each of  t he s i x pr i nci pal  i ssues 

t hat  we wer e asked t o answer  i n t hi s deci s i on.   Fi r st ,  we hol d 

t hat  t he St uar t s'  HI PA cl ai ms and t hei r  negl i gence cl ai ms ar e 

not  bar r ed by a st at ut e of  l i mi t at i ons because t hei r  c l ai ms ar e 

gover ned by t he di scover y r ul e and t he si x- year  st at ut e of  

l i mi t at i ons set  f or t h i n Wi s.  St at .  § 893. 93( 1) ( b) .   Second,  we 

ar e sat i sf i ed t hat  Wi s.  St at .  § 100. 20( 5)  aut hor i zes t he 

doubl i ng of  an ent i r e damage awar d,  even i f  a HI PA vi ol at i on i s 

combi ned wi t h addi t i onal  wr ongdoi ng t hat  cont r i but es t o t he l oss 
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i n quest i on.   Thi r d,  based on t he evi dence i n t he r ecor d and on 

t he f act s of  t he pr esent  case,  we hol d t hat  t he c i r cui t  cour t  

er r ed by aski ng t he j ur y t o appor t i on damages bet ween t he 

St uar t s '  HI PA cl ai ms and t hei r  negl i gence cl ai ms.   Four t h,  we 

ar e sat i sf i ed t hat  t he ELD i s i nappl i cabl e t o t he St uar t s '  

c l ai ms,  and,  t her ef or e,  does not  bar  t hei r  c l ai ms.   Fi f t h,  we 

hol d t hat  a cor por at e empl oyee may be hel d per sonal l y l i abl e f or  

act s,  he or  she t akes on behal f  of  t he cor por at e ent i t y t hat  

empl oys hi m or  her ,  t hat  v i ol at e t he HI PA.   Last l y,  we hol d t hat  

t he c i r cui t  cour t  er r ed i n i t s det er mi nat i on of  an appr opr i at e 

at t or ney f ee awar d.   

¶49 The deci s i on of  t he cour t  of  appeal s i s af f i r med,  and 

t he case i s r emanded t o t he c i r cui t  cour t  f or  pr oceedi ngs 

consi st ent  wi t h our  deci s i on.  

By the Court.—Af f i r med and r emanded t o t he c i r cui t  cour t .  
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¶50 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on except  Par t  VI  r el at i ng t o t he economi c 

l oss doct r i ne.    

¶51 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he economi c 

l oss doct r i ne " cannot  appl y t o bar  st at ut or y c l ai ms,  i ncl udi ng 

t hose under  HI PA. " 1  I  do not  j oi n t he maj or i t y opi ni on i n 

addr essi ng t he quest i on whet her  t he economi c l oss doct r i ne bar s 

t he St uar t s '  c l ai ms f or  negl i gent  desi gn or  negl i gent  

const r uct i on.   Thi s di scussi on i s not  necessar y t o t he hol di ng 

i n t he pr esent  case.  

¶52 I  agr ee wi t h t he maj or i t y opi ni on i n not  r espondi ng t o 

t he concur r ence/ di ssent  t hat  addr esses and deci des t he i nst ant  

case on whet her  t he pl ai nt i f f s pr oved t hat  t he def endant s made 

an act i onabl e mi sr epr esent at i on f or  pur poses of  t he Home 

I mpr ovement  Pr act i ces Act  ( HI PA) . 2  Thi s i ssue was not  r ai sed or  

br i ef ed. 3  The maj or i t y opi ni on pr oper l y l eaves t he i ssue 

unt ouched.  

¶53 For  t he r easons set  f or t h,  I  j oi n t he maj or i t y opi ni on 

except  Par t  VI .   I  wr i t e separ at el y on t he i ssues of  t he 

economi c l oss doct r i ne and act i onabl e mi sr epr esent at i on.   

                                                 
1 Maj or i t y op. ,  ¶13.   

2 See concur r ence/ di ssent ,  ¶¶66- 81.    

3 The maj or i t y opi ni on cor r ect l y st at es t he i ssues bef or e 
t he cour t  at  ¶3.   
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¶54 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part, 

dissenting in part).   The l awsui t  bef or e t he cour t  ar i ses f r om 

t he desi gn and const r uct i on of  an addi t i on t o t he home of  Rober t  

St uar t  and Li n Far quhar - St uar t  ( t he St uar t s) .   Two t ypes of  

c l ai ms wer e t r i ed t o a j ur y:   ( 1)  v i ol at i on of  Wi sconsi n 

Admi ni st r at i ve Code § ATCP 110. 02( 11)  ( Oct .  2004) 1 ( a pr ovi s i on 

of  t he Home I mpr ovement  Pr act i ces Act  or  HI PA)  based on 

mi sr epr esent at i on and ( 2)  common l aw negl i gence i n t he desi gn 

and const r uct i on of  t he addi t i on.   The St uar t s pr evai l ed on bot h 

t ypes of  c l ai ms and t he j ur y al l ocat ed damages bet ween t hose 

cl ai ms.    

¶55 Bef or e us as par t  of  t hi s r evi ew ar e a pot ent i al  

appl i cat i on of  t he st at ut e of  l i mi t at i ons,  whi ch t he def endant s,  

Wei sf l og' s Showr oom Gal l er y,  I nc.  and Ronal d Wei sf l og,  r ai sed as 

an af f i r mat i ve def ense2 and t he cour t  of  appeal s  deci s i on t hat  

t he at t or ney f ees awar ded by t he c i r cui t  cour t  wer e det er mi ned 

by an i ncor r ect  pr ocess and must  be r ecomput ed.    

¶56 The maj or i t y opi ni on concl udes t hat  t he HI PA cl ai m and 

t he negl i gence cl ai ms ar e not  bar r ed by t he st at ut e of  

l i mi t at i ons and t hat  t he c i r cui t  cour t  er r ed i n i t s 

det er mi nat i on of  an appr opr i at e at t or ney f ees awar d. 3  I  concur  

t o t he maj or i t y opi ni on,  i n par t ,  because I  concl ude t hat  t he 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 

Code ar e t o t he Oct ober  2004 ver si on,  unl ess ot her wi se not ed.  

2 Nei t her  t he c i r cui t  cour t  nor  t he cour t  of  appeal s 
concl uded t hat  t he af f i r mat i ve def ense was mer i t or i ous.  

3 Maj or i t y op. ,  ¶4.  
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st at ut e of  l i mi t at i ons does not  bar  ei t her  t ype of  c l ai m.   I  

al so concl ude t hat  i f  I  wer e t o assume t hat  a HI PA vi ol at i on 

wer e possi bl e gi ven t he j ur y ' s  f act ual  f i ndi ngs i n r egar d t o 

what  was r epr esent ed,  I  woul d concl ude t hat  t he St uar t s '  HI PA 

cl ai m woul d not  be bar r ed by t he economi c l oss doct r i ne and t hat  

t he anal ysi s t he c i r cui t  cour t  used i n det er mi ni ng t he amount  of  

at t or ney f ees i s i nconsi st ent  wi t h t he pr ecedent  est abl i shed by 

Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  ¶¶23- 30,  

275 Wi s.  2d 1,  683 N. W. 2d 58.   However ,  on r emand,  t he c i r cui t  

cour t  shoul d det er mi ne whet her  t he Ar chi t ect ur al  Remodel i ng 

Cont r act  i s  a " home i mpr ovement  cont r act "  as def i ned i n Wi s.  

Admi n.  Code § ATCP 110. 01( 4) 4 because under  t he l odest ar  met hod 

f or  det er mi ni ng at t or ney f ees t hat  we endor sed i n Kol upar ,  t he 

t ype of  c l ai m on whi ch a l i t i gant  pr evai l s i s a f act or  f or  t he 

c i r cui t  cour t ' s  consi der at i on.   I d. ,  ¶30.   

¶57 I  di ssent ,  i n par t ,  because I  f ur t her  concl ude,  

cont r ar y t o t he maj or i t y opi ni on,  t hat  t he f ol l owi ng f i ve 

hol di ngs shoul d be t hi s cour t ' s  concl usi ons when t he l aw i s 

appl i ed t o t hose f act s t hat  wer e f ound by t he j ur y:   ( 1)  t he 

def endant s '  r epr esent at i ons t hat  t hey woul d desi gn dr awi ngs and 

const r uct  an addi t i on t o t he St uar t s '  home consi st ent  wi t h t he 

                                                 
4 No par t y i n t hi s r evi ew has ar gued t hat  ei t her  t he 

Remodel i ng Ar chi t ect ur al  Cont r act  or  t he Remodel i ng Cont r act  ar e 
not  " home i mpr ovement  cont r act s, "  so t he maj or i t y opi ni on and I  
have assumed t hat  t hey bot h ar e.   However ,  " home i mpr ovement  
cont r act "  has a speci f i c  def i ni t i on i n Wi s.  Admi n.  Code § ATCP 
110. 01( 4) .   I t  cover s cont r act s bet ween a " sel l er "  and a " buyer "  
t o const r uct  " home i mpr ovement s. "   A " home i mpr ovement "  i s 
def i ned i n § ATCP 110. 01( 2)  as " t he r emodel i ng,  al t er i ng,  
r epai r i ng,  pai nt i ng,  or  moder ni z i ng of  r esi dent i al  or  non-
commer ci al  pr oper t y,  or  t he maki ng of  addi t i ons t her et o .  .  .  . "      
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bui l di ng codes ar e not  r epr esent at i ons of  a t hen exi st i ng or  

pr e- exi st i ng f act  and accor di ngl y t hey cannot  f or m t he basi s f or  

a HI PA vi ol at i on based on mi sr epr esent at i on; 5 ( 2)  assumi ng t hat  a 

HI PA vi ol at i on wer e possi bl e gi ven t he j ur y ' s f i ndi ngs i n r egar d 

t o what  was r epr esent ed,  not hi ng i n Wi s.  Admi n.  Code,  ch.  ATCP 

110,  nor  i n Wi s.  St at .  § 100. 20( 5)  on whi ch t hi s  HI PA cl ai m i s  

based,  aut hor i zes doubl i ng t he j ur y ' s awar d of  damages f or  

negl i gent  const r uct i on,  as wel l  as t hose damages awar ded f or  t he 

HI PA vi ol at i on;  ( 3)  assumi ng t hat  a HI PA vi ol at i on wer e possi bl e 

gi ven t he j ur y ' s f i ndi ngs i n r egar d t o what  was r epr esent ed,  t he 

c i r cui t  cour t  di d not  er r  by per mi t t i ng t he j ur y t o al l ocat e 

damages bet ween t he HI PA cl ai m and t he negl i gence cl ai m because 

t he St uar t s pl ed bot h t ypes of  c l ai ms,  t r i ed bot h t ypes of  

c l ai ms and r equest ed speci al  ver di ct  quest i ons on bot h t ypes of  

c l ai ms;  ( 4)  t he economi c l oss doct r i ne bar s t he negl i gence 

cl ai ms t hat  ar e based on negl i gent  desi gn and const r uct i on of  

t he addi t i on;  and ( 5)  t he c i r cui t  cour t  di d not  er r  i n dr af t i ng 

Speci al  Ver di ct  Quest i on 9,  whi ch pl aced Ronal d Wei sf l og on t he 

Speci al  Ver di ct  sol el y i n r egar d t o whet her  he was a pr i nci pal  

i n t he Remodel i ng Cont r act  because t hat  i s t he onl y cont ext  i n 

whi ch he coul d have been per sonal l y l i abl e under  t he evi dence 

adduced at  t r i al .   Accor di ngl y,  I  woul d r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he case t o t he c i r cui t  cour t  t o 

vacat e t he awar d of  damages and at t or ney f ees and di smi ss t he 

l awsui t .    

                                                 
5 However ,  as I  expl ai n bel ow,  t hey may f or m t he basi s f or  a 

br each of  cont r act  c l ai m.  
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I .   BACKGROUND6 

¶58 The St uar t s want ed t o enl ar ge t hei r  home.   To t hi s 

end,  t hey had pl ans dr awn by an unnamed bui l der  f or  t he addi t i on 

t hey want ed.   However ,  when t he bi ds came i n,  t he addi t i on was 

out  of  t hei r  pr i ce r ange.   Subsequent l y,  t he St uar t s hear d of  

t he Wei sf l og company,  and i n 1995,  t hey met  wi t h Ronal d 

Wei sf l og,  t he Pr esi dent  of  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  t o 

di scuss t hei r  i deas f or  an addi t i on.   They gave Ronal d Wei sf l og 

a check f or  $500 and he agr eed t o begi n wor k on dr awi ngs t o 

i mpl ement  t hei r  i deas.   

¶59 Fol l owi ng sever al  meet i ngs wi t h Ronal d Wei sf l og,  t he 

St uar t s ent er ed i nt o a wr i t t en cont r act  ent i t l ed,  " Remodel i ng 

Ar chi t ect ur al  Cont r act . "   Thi s cont r act  r equi r ed t he St uar t s t o 

pay a " r emodel i ng ar chi t ect ur al  f ee"  of  $1, 000 t en days af t er  

t hei r  appr oval  of  t he f i nal i zed dr awi ngs f or  t he addi t i on.   The 

Remodel i ng Ar chi t ect ur al  Cont r act  al so pr ovi ded as f ol l ows:  

We under st and t hat  t hi s r emodel i ng ar chi t ect ur al  f ee 
wi l l  be appl i ed t owar d t he const r uct i on cost s of  t he 
r emodel i ng pr oj ect ,  af t er  we s i gn a cont r act  wi t h 
Wei sf l og' s Showr oom Gal l er y,  I nc. ,  accept i ng t hi s 
cor por at i on as t he r emodel er s of  our  f ut ur e pr oj ect .  

¶60 Bot h of  t he St uar t s s i gned t he Remodel i ng 

Ar chi t ect ur al  Cont r act  and Ronal d Wei sf l og s i gned i t  as 

" Pr esi dent "  of  Wei sf l og' s Showr oom Gal l er y,  I nc.   The St uar t s 

under st ood t hat  t he $1, 500 i n f ees pai d under  t he Remodel i ng 

Ar chi t ect ur al  Cont r act  ent i t l ed t hem t o owner shi p of  t he pl ans 

                                                 
6 The f act s i n t he " Backgr ound"  ar e ei t her  t hose f ound by 

t he j ur y i n t he Speci al  Ver di ct  or  t hey ar e undi sput ed.  
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once t hey wer e f i nal i zed and t hat  t hey coul d t ake t hem t o any 

bui l der  f or  bi ds t o do t he act ual  const r uct i on.    

¶61 On Apr i l  21,  1996,  t he St uar t s  ent er ed i nt o a second 

cont r act ,  ent i t l ed " Remodel i ng Cont r act , "  t o const r uct  t he 2, 000 

squar e f oot  addi t i on t o t hei r  home. 7  The Remodel i ng Cont r act  was 

i n t he amount  of  $278, 076. 96.   I t  l i s t ed var i ous t ypes of  

mat er i al s t hat  woul d be used i n t he const r uct i on of  t he addi t i on 

t o t he St uar t s '  home,  r oom by r oom.   On t he l ast  page,  t he 

Remodel i ng Cont r act  showed $74, 113 as " al l owances"  f or  var i ous 

t ypes of  pr oduct s,  such as cabi net s,  car pet  and appl i ances,  

wher ei n t he cont r act  pr i ce coul d var y i f  t he St uar t s sel ect ed 

mor e or  l ess expensi ve pr oduct s t han pr ovi ded f or  i n t he 

al l owances.   Rober t  Wei sf l og, 8 Ronal d' s son,  s i gned t he cont r act ,  

wi t hout  any desi gnat i on t hat  he was si gni ng on behal f  of  

Wei sf l og' s Showr oom Gal l er y,  I nc.    

¶62 The St uar t s commenced t hi s act i on al l egi ng negl i gence 

i n t he desi gn and const r uct i on of  t hei r  home addi t i on and br each 

of  cont r act .   They l at er  amended t he compl ai nt  t o al l ege t hey 

wer e damaged because of  HI PA vi ol at i ons under  Wi s.  Admi n.  Code 

§ ATCP 110. 02( 11)  based on al l eged mi sr epr esent at i ons.   Bef or e 

t r i al ,  t he St uar t s di smi ssed t hei r  br each of  cont r act  c l ai ms and 

pr oceeded on t he al l eged HI PA vi ol at i ons and cl ai ms of  common 

l aw negl i gence i n t he desi gn and const r uct i on of  t he addi t i on.   

                                                 
7 The addi t i on doubl ed t he si ze of  t he St uar t ' s  home,  and 

al so cr eat ed an out door  i n- gr ound swi mmi ng pool  wi t h sur r oundi ng 
deck.  

8 Rober t  Wei sf l og has never  been a def endant  i n t he St uar t s '  
l awsui t .   
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¶63 The j ur y was t he f act  f i nder  f or  t he St uar t s '  c l ai ms.   

Ther ef or e,  t he Speci al  Ver di ct  answer s ar e cr i t i cal  t o a cor r ect  

appl i cat i on of  t he r el evant  l aw.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶64 Resol ut i on of  f our  of  t he f i ve i ssues t hat  I  wi l l  

addr ess9 pr oceed bef or e t hi s cour t  as quest i ons of  l aw wher ei n we 

pr ovi de an i ndependent  r evi ew,  but  benef i t i ng f r om t he anal yses 

of  pr evi ous cour t  deci s i ons.   St at e v.  Col e,  2003 WI  59,  ¶12,  

262 Wi s.  2d 167,  663 N. W. 2d 700.   Whet her  a r epr esent at i on i s 

suf f i c i ent  t o f or m a l egal l y act i onabl e mi sr epr esent at i on i s a 

quest i on of  l aw.   Loul a v.  Snap- On Tool s Cor p. ,  175 Wi s.  2d 50,  

54,  498 N. W. 2d 866 ( Ct .  App.  1993) .   The i nt er pr et at i on and 

appl i cat i on of  st at ut es ar e quest i ons of  l aw,  Mi nut eman,  I nc.  v.  

Al exander ,  147 Wi s.  2d 842,  853,  434 N. W. 2d 773 ( 1989) ,  as ar e 

t he i nt er pr et at i on and appl i cat i on of  admi ni st r at i ve r ul es,  

Snyder  v.  Badger l and Mobi l e Homes,  I nc. ,  2003 WI  App 49,  ¶10,  

260 Wi s.  2d 770,  659 N. W. 2d 887.   Whet her  t he economi c l oss 

doct r i ne appl i es ei t her  t o a par t i cul ar  t ype of  c l ai m or  t o a 

par t i cul ar  f act  set  pr esent s a quest i on of  l aw.   See Kal ot i  

Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 WI  111,  ¶10,  283 

Wi s.  2d 555,  699 N. W. 2d 205;  Kai l i n v.  Ar mst r ong,  2002 WI  App 

70,  ¶43,  252 Wi s.  2d 676,  643 N. W. 2d 132.    

¶65 However ,  t he f or m of  a speci al  ver di ct  i s  commi t t ed t o 

t he di scr et i on of  t he c i r cui t  cour t .   Meur er  v.  I TT Gen.  

                                                 
9 I  do not  addr ess t he st andar d of  r evi ew f or  i ssues t hat  I  

do not  di scuss i n t hi s opi ni on.  
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Cont r ol s,  90 Wi s.  2d 438,  445,  280 N. W. 2d 156 ( 1979) .   

Accor di ngl y,  I  r evi ew t he Speci al  Ver di ct  t o det er mi ne whet her  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n t he 

quest i ons r el at i ng t o t he appor t i onment  of  damages.   For d Mot or  

Co.  v.  Lyons,  137 Wi s.  2d 397,  465,  405 N. W. 2d 354 ( Ct .  App.  

1987) .    

B.  Mi sr epr esent at i on 

¶66 Al l  of  t he St uar t s '  HI PA cl ai ms ar e based on al l eged 

mi sr epr esent at i ons.   Ther ef or e,  an under st andi ng of  t he l egal  

pr i nci pl es t hat  under l i e an act i onabl e c l ai m of  

mi sr epr esent at i on i s essent i al  t o my di scussi on of  t hei r  HI PA 

cl ai ms.  

1.  Gener al  pr i nci pl es 

¶67 Not  ever y r epr esent at i on t hat  t ur ns out  t o be unt r ue 

i s a l egal l y act i onabl e mi sr epr esent at i on.   For  exampl e,  t o 

mai nt ai n a c l ai m of  mi sr epr esent at i on,  t he St uar t s must  al l ege 

and pr ove t hat  t he def endant s made a r epr esent at i on of  a f act  

t hat  was unt r ue at  t he t i me when t he r epr esent at i on was made.   

Consol .  Paper s,  I nc.  v.  Dor r - Ol i ver ,  I nc. ,  153 Wi s.  2d 589,  594,  

451 N. W. 2d 456 ( Ct .  App.  1989)  ( concl udi ng t hat  Dor r - Ol i ver ' s 

r epr esent at i on t hat  t he c l ar i f i er  i t  wi l l  const r uct  wi l l  meet  

t he speci f i c  oper at i ng r equi r ement s of  Consol i dat ed Paper s was 

not  act i onabl e as a mi sr epr esent at i on,  even t hough t he cl ar i f i er  

t hat  was bui l t  di d not  compl y wi t h Consol i dat ed Paper s '  speci f i c  

oper at i ng r equi r ement s) .   Repr esent at i ons t hat  ar e pr omi ses of  

f ut ur e per f or mance ar e not  act i onabl e as mi sr epr esent at i ons,  
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unl ess t he per son pr omi si ng f ut ur e per f or mance had no i nt ent i on 

of  car r y i ng out  t hat  pr omi se at  t he t i me he made i t .   I d.     

¶68 I n addi t i on,  exagger at i ons or  st at ement s of  opi ni on 

t hat  a sel l er  makes cl ai mi ng t hat  hi s pr oduct  i s t he best  or  

t hat  t he qual i t y  of  hi s wor k i s  t he f i nest  ar e mer e " puf f er y" ;  

and t her ef or e,  t hey ar e l egal l y i nsuf f i c i ent  t o suppor t  a c l ai m 

f or  mi sr epr esent at i on.   Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  

2004 WI  32,  ¶41,  270 Wi s.  2d 146,  677 N. W. 2d 233 ( concl udi ng 

t hat  Har l ey- Davi dson' s adver t i s i ng i t s TC- 88 mot or cycl e as a 

" mast er pi ece"  and of  " pr emi um qual i t y"  wer e l egal l y i nsuf f i c i ent  

t o suppor t  a c l ai m of  mi sr epr esent at i on) .   As we have expl ai ned,  

" [ T] he exagger at i ons r easonabl y t o be expect ed of  a sel l er  as t o 

t he degr ee of  qual i t y of  hi s pr oduct ,  t he t r ut h or  f al s i t y of  

whi ch cannot  be pr eci sel y det er mi ned, "  ar e not  act i onabl e 

mi sr epr esent at i ons under  t he l aw.   St at e v.  Am.  TV & Appl i ance 

of  Madi son,  I nc. ,  146 Wi s.  2d 292,  301- 02,  430 N. W. 2d 709 ( 1988)  

( concl udi ng t hat  Amer i can TV' s r epr esent at i on t hat  i t s washi ng 

machi nes wer e t he " best "  or  t he " f i nest "  wer e i nsuf f i c i ent  

r epr esent at i ons t o v i ol at e Wi s.  St at .  § 100. 18,  as a mat t er  of  

l aw) .   St at ed ot her wi se,  commer ci al  puf f er y i s not  wi t hi n t he 

ambi t  of  l egal l y act i onabl e mi sr epr esent at i on because i t  i s  t he 

opi ni on of  t he speaker  and " not  capabl e of  bei ng subst ant i at ed 

or  r ef ut ed. "   Ti et swor t h,  270 Wi s.  2d 146,  ¶44;  see al so I n r e 

St er l i ng Dr ug,  I nc. ,  102 F. T. C.  395 ( 1983)  ( concl udi ng t hat  

Bayer ' s r epr esent at i on t hat  i t  pr oduced " t he wor l d' s best  

aspi r i n"  was l awf ul  puf f er y) .    

2.  The j ur y ' s f i ndi ngs 
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¶69 The j ur y f ound f or  t he St uar t s on t wo 

mi sr epr esent at i on c l ai ms,  one f or  each of  t he t wo cont r act s t o 

whi ch t he St uar t s wer e par t i es.   Fi r st ,  t he j ur y  f ound t hat  i n 

or der  t o i nduce t he St uar t s t o ent er  i nt o t he Remodel i ng 

Ar chi t ect ur al  Cont r act  or  t o keep any payment  under  t he 

Remodel i ng Ar chi t ect ur al  Cont r act ,  Wei sf l og' s Showr oom Gal l er y,  

I nc.  made a r epr esent at i on t hat  was f al se decept i ve or  

mi sl eadi ng. 10  The j ur y di d not  i dent i f y t he speci f i c  

r epr esent at i on t hat  was made.   Second,  t he j ur y f ound t hat  i n 

or der  t o i nduce t he St uar t s t o ent er  i nt o t he Remodel i ng 

Cont r act ,  Wei sf l og' s Showr oom Gal l er y,  I nc.  made onl y one 

r epr esent at i on:   t hat  const r uct i on of  t he addi t i on " wi l l  compl y 

wi t h t he bui l di ng codes. " 11  Ther ef or e,  t he maj or i t y opi ni on' s  

exami nat i on of  t he HI PA cl ai ms,  whi ch r est  on t he 

mi sr epr esent at i on f i ndi ngs of  t he j ur y,  shoul d r est  sol el y on 

                                                 
10 The Speci al  Ver di ct  submi t t ed t o t he j ur y pr ovi ded:  

1.  Di d Wei sf l og Showr oom Gal l er y,  I nc. ,  make any 
f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons 
i n or der  t o i nduce t he Pl ai nt i f f s,  Rober t  & Li n 
St uar t  t o ent er  i nt o a r emodel i ng ar chi t ect ur e 
cont r act ,  or  t o obt ai n or  keep any payment  under  
t he r emodel i ng ar chi t ect ur e cont r act ? 

ANSWER:   Yes.  

11 The Speci al  Ver di ct  submi t t ed t o t he j ur y pr ovi ded:  

13.  Di d t he r emodel i ng cont r act or  or  i t s agent s make 
f al se,  decept i ve or  mi sl eadi ng r epr esent at i ons 
t hat  r emodel i ng wor k wi l l  compl y wi t h t he 
bui l di ng codes i n or der  t o i nduce t he Pl ai nt i f f s  
Rober t  and Li n St uar t  t o ent er  t he r emodel i ng 
cont r act ? 

ANSWER:   Yes.  
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t he r epr esent at i on t hat  t he addi t i on " wi l l  compl y wi t h t he 

bui l di ng codes"  because t hat  i s what  t he j ur y f ound.    

¶70 Bef or e us,  t he St uar t s do not  ar gue t hat  t he j ur y 

shoul d have been asked whet her  t he " r emodel i ng cont r act or "  made 

any addi t i onal  f al se,  decept i ve or  mi sl eadi ng r epr esent at i ons 

ot her  t han t hose assur i ng t hat  t he f ut ur e const r uct i on wi l l  

compl y wi t h t he bui l di ng codes when f i ni shed.   Ther ef or e,  t hei r  

sol e HI PA cl ai m i n r egar d t o t he Remodel i ng Cont r act  i s  t hat  t he 

" r emodel i ng cont r act or "  sai d t he addi t i on wi l l  be const r uct ed i n 

compl i ance wi t h t he bui l di ng codes.  

¶71 Thi r d,  t he j ur y f ound t hat  Wei sf l og' s Showr oom 

Gal l er y,  I nc.  and Ronal d Wei sf l og di d not  r epr esent  t hat  t hey 

wer e l i censed ar chi t ect s. 12  Thi s negat i ve f i ndi ng was a 

r ej ect i on of  one basi s f or  t he St uar t s '  HI PA cl ai m t hat ,  

                                                 
12 The Speci al  Ver di ct  For m pr ovi ded t he f ol l owi ng quest i ons 

and answer s i n t hi s r egar d:  

4.  Di d Wei sf l og Showr oom Gal l er y,  I nc.  mi sr epr esent  
t hat  t hey wer e l i censed ar chi t ect s? 

ANSWER:   No.    

I f  you answer ed Quest i on 4,  " yes" ,  t hen answer  t hi s 
quest i on:  

5.  Di d t he St uar t s r el y on t he mi sr epr esent at i on? 

ANSWER:   N/ A.  

I f  you answer ed Quest i on No.  5,  " yes" ,  t hen answer  
t hi s quest i on:  

6.  Was such mi sr epr esent at i on a cause of  damages t o 
t he St uar t s? 

ANSWER:   N/ A.  
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cont r ar y t o Wi s.  Admi n.  Code § ATCP 110. 02( 4) ( d) ,  t he def endant s 

had r epr esent ed t hey wer e l i censed ar chi t ect s  when t hey wer e 

not .   The St uar t s do not  cont est  t hi s f i ndi ng or  ar gue t hat  

Speci al  Ver di ct  Quest i on No.  4 was i mpr oper l y f r amed.    

¶72 Four t h,  because i t  was t he St uar t s '  posi t i on at  t r i al  

t hat  t he r emodel i ng cont r act  was wi t h Ronal d Wei sf l og i n hi s 

per sonal ,  not  cor por at e,  capaci t y,  Speci al  Ver di ct  Quest i ons 

Nos.  9 and 10 addr essed t hi s i ssue. 13  Quest i on No.  9 asked " Who 

di d t he St uar t s have a r emodel i ng cont r act  wi t h?  Ronal d 

Wei sf l og as [ an]  i ndi v i dual ,  or  [ wi t h]  Wei sf l og Showr oom 

Gal l er y,  I nc. ?"   The j ur y answer ed t hat  quest i on,  " Wei sf l og 

Showr oom Gal l er y,  I nc. "   

¶73 Fi f t h,  Quest i on No.  16 asked t he j ur y t o f i nd t he 

t ot al  damages t he St uar t s suf f er ed and t hen t o appor t i on t he 

damages bet ween t he HI PA mi sr epr esent at i on c l ai m and t he common 

                                                 
13 The Speci al  Ver di ct  submi t t ed t o t he j ur y pr ovi ded:  

9.  Who di d t he St uar t s have a r emodel i ng cont r act  
wi t h? 

A.  Ronal d Wei sf l og as i ndi v i dual ? 

OR 

B.  Wei sf l og Showr oom Gal l er y,  I nc.  

ANSWER:   Wei sf l og Showr oom Gal l er y,  I nc.  

I f  you sel ect ed 9A onl y,  t hen answer  quest i on No.  10.  

10.  Di d a par t y  ot her  t han Ronal d Wei sf l og act  as 
gener al  cont r act or  or  assume r esponsi bi l i t y  f or  
t he per f or mance of  t he r emodel i ng cont r act ? 

ANSWER:   N/ A.  
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l aw cl ai m f or  negl i gent  const r uct i on. 14   The j ur y f ound t hat  t he 

t ot al  amount  of  damages r esul t i ng f r om t he negl i gence of  t he 

def endant s was $95, 000.   I t  al so f ound t hat  25% of  t he St uar t s '  

damages wer e due t o mi sr epr esent at i on and 75% wer e due t o 

negl i gence i n const r uct i on of  t he addi t i on.   The j ur y di d not  

assi gn any damages f or  negl i gence i n desi gn.     

                                                 
14 The Speci al  Ver di ct  submi t t ed t o t he j ur y pr ovi ded:  

Regar dl ess of  how you have answer ed any of  t he 
pr evi ous quest i ons,  you must  answer  t hese quest i ons.  

16A.  What  sum of  money,  i f  any,  wi l l  f ai r l y  and 
r easonabl y compensat e Rober t  and Li n St uar t  f or  
damages r esul t i ng f r om t he negl i gence of  t he 
def endant ( s) ? 

ANSWER:   $95, 000. 00.  

16B.  Taki ng 100 per cent  as a t ot al  amount  of  damages,  
what  per cent age of  t he amount  you pl aced i n 
answer  16A do you at t r i but e t o:  

 Mi sr epr esent at i on     25% 

 Negl i gence i n const r uct i on   75% 

      Tot al  100% 



No.   2005AP886. pdr  

 

13 
 

3.  Lack of  pr esent  or  pr e- exi st i ng f act s 

¶74 Al l  of  t he r epr esent at i ons t hat  t he j ur y f ound wer e 

made t o i nduce t he St uar t s t o ent er  i nt o each of  t he t wo 

cont r act s wer e pr omi ses of  f ut ur e per f or mance. 15  Ronal d Wei sf l og 

never  di sput ed t hat  he r epr esent ed t hat  he woul d cr eat e dr awi ngs 

f or  t he addi t i on t hat  " wi l l  compl y"  wi t h t he bui l di ng codes and 

t hat  t he addi t i on Wei sf l og' s Showr oom Gal l er y,  I nc.  cont r act ed 

t o const r uct  al so " wi l l  compl y"  wi t h t he bui l di ng codes.     

¶75 However ,  t he maj or i t y opi ni on' s anal ysi s get s of f  

t r ack i n at  l east  t hr ee r espect s :   ( 1)  i t  does not  acknowl edge 

t hat  pr omi ses of  f ut ur e per f or mance ar e not  act i onabl e as 

mi sr epr esent at i ons,  Consol i dat ed Paper s,  153 Wi s.  2d at  594;  ( 2)  

i t  does not  acknowl edge t hat  r epr esent at i ons about  t he qual i t y  

of  a pr oduct  or  a ser vi ce by t he sel l er  ar e not  act i onabl e as 

mi sr epr esent at i ons,  Ti et swor t h,  270 Wi s.  2d 146,  ¶41;  and ( 3)  i t  

does not  acknowl edge t hat  t he onl y f act s t hat  can under l i e i t s 

opi ni on ar e t hose t hat  t he j ur y f ound i n t he Speci al  Ver di ct ,  

i . e. ,  we ar e not  f r ee t o add f act s i nconsi st ent  wi t h t hose f ound 

by t he j ur y i n or der  t o suppor t  a posi t i on.  Wur t z v.  Fl ei schman,  

97 Wi s.  2d 100,  108,  293 N. W. 2d 155 ( 1980) .   The f act s f ound by 

t he j ur y show onl y r epr esent at i ons of  act s t o be accompl i shed i n 

t he f ut ur e.    

                                                 
15 I f  t he j ur y had f ound t hat  Wei sf l og Showr oom Gal l er y,  

I nc.  and Ronal d Wei sf l og had r epr esent ed t hey wer e l i censed 
ar chi t ect s,  t hat  woul d have been t he r epr esent at i on of  a f act  
t hen i n exi st ence.   However ,  t he St uar t s di d not  pr evai l  on t hat  
al l egat i on.  
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¶76 The maj or i t y opi ni on r epeat edl y suppor t s i t s opi ni on 

wi t h f act s t hat  t he j ur y di d not  f i nd.   For  exampl e,  t he 

maj or i t y opi ni on says,  " Ronal d Wei sf l og had pr omi sed t he St uar t s  

t hat  t he pr oduct s he woul d use on t hei r  pr oj ect  wer e hi gh 

qual i t y,  t hat  he was f ami l i ar  wi t h and under st ood t he l ocal  

bui l di ng codes and r egul at i ons,  and t hat  ' he coul d pr ovi de 

ar chi t ect ur al  ser vi ce'  f or  t he St uar t s,  whi ch i ncl uded doi ng t he 

' ar chi t ect ur al  desi gn wor k. ' " 16  However ,  t he j ur y di d not  f i nd 

t hat  Ronal d Wei sf l og r epr esent ed t hat  he " was f ami l i ar "  wi t h t he 

bui l di ng codes when he was not .   I nst ead,  t he j ur y f ound he 

r epr esent ed " t hat  r emodel i ng wor k wi l l  compl y wi t h t he bui l di ng 

codes. "   Speci al  Ver di ct  Quest i on No.  13 ( emphasi s added) .   The 

j ur y ' s f i ndi ng i s a pr omi se of  f ut ur e per f or mance,  not  a 

r epr esent at i on of  a f act  i n exi st ence when t he r epr esent at i on 

was made.   Ther ef or e,  i t  cannot  f or m t he basi s f or  a 

mi sr epr esent at i on c l ai m.   Consol .  Paper s,  153 Wi s.  2d at  594.  

¶77 I n addi t i on,  t he j ur y made no f i ndi ng t hat  t he 

def endant s r epr esent ed t he qual i t y of  t hei r  pr oduct s or  

ser vi ces;  nor  shoul d i t  have done so,  as a r epr esent at i on of  

qual i t y i s not  act i onabl e as a mi sr epr esent at i on.   Ti et swor t h,  

                                                 
16 Maj or i t y op. ,  ¶6.   Not e 5 t o ¶6 el abor at es t hat  Ronal d 

Wei sf l og' s " asser t i on t hat  he under st ood Br ookf i el d codes and 
r egul at i ons ver y wel l  was exact l y such a pr esent  
mi sr epr esent at i on gi ven hi s l at er  admi ssi ons at  t r i al  t o t he 
cont r ar y. "   However ,  t he j ur y  made no f i ndi ng t hat  Ronal d 
Wei sf l og r epr esent ed t hat  " he under st ood Br ookf i el d codes and 
r egul at i ons ver y wel l "  when he di d not .   We ar e not  t he f i nder s 
of  f act  i n an appel l at e r evi ew and t her ef or e,  we ar e not  f r ee t o 
suppl ement  t he f act s f ound by t he j ur y t o suppor t  our  
concl usi ons.   See Wur t z v.  Fl ei schman,  97 Wi s.  2d 100,  108,  293 
N. W. 2d 155 ( 1980) .    
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270 Wi s.  2d 146,  ¶41.   I n t hi s r egar d,  t he maj or i t y mi st akes 

mer e puf f er y f or  an act i onabl e mi sr epr esent at i on.   For  exampl e,  

i t  r el at es,  " Ronal d Wei sf l og had pr omi sed t he St uar t s t hat  t he 

pr oduct s he woul d use on t hei r  pr oj ect  wer e hi gh qual i t y 

.  .  .  . " 17  However ,  t he j ur y made no such f i ndi ng of  f act .   

Fur t her mor e,  as we r ecent l y expl ai ned i n Ti et swor t h,  wher e 

anot her  st at ut or y c l ai m of  mi sr epr esent at i on was made,  " t he 

exagger at i ons r easonabl y t o be expect ed of  a sel l er  as t o t he 

degr ee of  qual i t y of  hi s pr oduct ,  t he t r ut h or  f al s i t y of  whi ch 

cannot  be pr eci sel y det er mi ned"  ar e not  act i onabl e as 

mi sr epr esent at i ons.   I d.  ( quot i ng Am.  TV,  146 Wi s.  2d at  301-

02) .   

¶78 And f i nal l y,  t he maj or i t y opi ni on i gnor es t he j ur y ' s 

speci f i c  f i ndi ng t hat  Wei sf l og' s Showr oom Gal l er y,  I nc.  and 

Ronal d Wei sf l og di d not  r epr esent  t hat  t hey wer e l i censed 

ar chi t ect s.   Speci al  Ver di ct  No.  4.   We ar e not  f r ee t o add t o 

or  t o i gnor e t he Speci al  Ver di ct .   Accor di ngl y,  no 

mi sr epr esent at i on c l ai m under  HI PA was pr oved by t he St uar t s.   

No damages ar e due f or  mi sr epr esent at i on under  HI PA and no 

                                                 
17 Maj or i t y op. ,  ¶6.   Thi s cont ent i on coul d have r el evance 

onl y t o t he Remodel i ng Ar chi t ect ur al  Cont r act  because t he onl y  
r epr esent at i on t he j ur y f ound was f al se,  decept i ve or  mi sl eadi ng 
i n r egar d t o t he Remodel i ng Cont r act  was t he r epr esent at i on t hat  
t he const r uct i on of  t he addi t i on " wi l l  compl y"  wi t h t he bui l di ng 
codes.    
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at t or ney f ees shoul d be awar ded based on a pr oved HI PA 

vi ol at i on. 18   

¶79 The case bef or e us i s a c i v i l  act i on.   However ,  I  am 

par t i cul ar l y concer ned wi t h t he maj or i t y opi ni on' s br oadeni ng 

t he def i ni t i on of  a l egal l y act i onabl e r epr esent at i on t o i ncl ude 

pr omi ses of  f ut ur e per f or mance because vi ol at i ons of  Wi s.  Admi n.  

Code ch.  ATCP 110 may be pr osecut ed as cr i mes,  under  Wi s.  St at .  

§ 100. 26( 3) .   St at e v.  St epni ewski ,  105 Wi s.  2d 261,  262- 63,  314 

N. W. 2d 98 ( 1982)  ( concl udi ng t hat  a cr i mi nal  pr osecut i on under  

§ 100. 26( 3)  f or  v i ol at i ons of  ch.  ATCP 110 does not  r equi r e 

pr oof  of  i nt ent i onal  conduct ) .    

¶80 The def i ni t i on of  " r epr esent at i on"  t hat  t he cour t  

chooses t o appl y t o § ATCP 110. 02( 11)  i n t he case at  bar  wi l l  be 

t he same def i ni t i on t hat  wi l l  appl y when vi ol at i ons of  § ATCP 

110. 02( 11)  ar e pr osecut ed cr i mi nal l y.   Ther ef or e,  subsequent  t o 

t he cour t ' s  deci s i on i n t hi s case,  a pl umber  who t el l s a 

homeowner  t hat  he wi l l  pr oper l y i nst al l  a t oi l et  but  does not  do 

so,  or  a gener al  cont r act or  who t el l s a homeowner  t hat  he wi l l  

compl y wi t h t he bui l di ng code i n t he r emodel i ng of  a r esi dence 

but  t hen a subcont r act or  does not  adher e t o t he r el evant  codes,  

coul d be subj ect  t o cr i mi nal  pr osecut i on under  § 100. 26( 3)  f or  

f ai l i ng t o keep t hose pr omi ses of  f ut ur e per f or mance.    

                                                 
18 However ,  i t  shoul d not  be assumed t hat ,  because t he 

def endant s '  r epr esent at i on t hat  t he desi gn and const r uct i on of  
t he addi t i on wi l l  compl y wi t h t he bui l di ng codes i s not  an 
act i onabl e mi sr epr esent at i on,  t he def endant s ar e r el i eved of  
t hei r  l egal  dut y  t o f ul f i l l  t he pr omi se t hey made.   Fai l ur e t o 
keep a pr omi se of  f ut ur e per f or mance i s act i onabl e as a br each 
of  cont r act .   El i  Envt l .  Cont r act or s,  I nc.  v.  435 Par t ner s,  LLC,  
2007 WI  App 119,  ¶6,  300 Wi s.  2d 712,  731 N. W. 2d 354.     
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¶81 Br each of  cont r act  damages t o compensat e t he homeowner  

f or  shoddy wor kmanshi p have been a suf f i c i ent  r emedy i n t he 

past .   However ,  because t he maj or i t y opi ni on def i nes pr omi ses of  

f ut ur e per f or mance as act i onabl e r epr esent at i ons when t hose 

pr omi ses ar e not  f ul f i l l ed,  t he l aw wi l l  change.   That  change 

wi l l  pl ace an unwar r ant ed bur den of  possi bl e cr i mi nal  

pr osecut i on on t he bui l di ng t r ades.   I t  wi l l  have f ar - r eachi ng 

i mpact s t hr oughout  Wi sconsi n,  whi ch t he maj or i t y  opi ni on appear s 

not  f ul l y  t o appr eci at e.     

C.  Wi sconsi n St at .  § 100. 20( 5)  

1.  Doubl e damages 

¶82 The maj or i t y opi ni on concl udes t hat  bot h t he damages 

sust ai ned by t he St uar t s f or  mi sr epr esent at i on and t he damages 

t hey sust ai ned due t o negl i gent  const r uct i on shoul d be doubl ed 

under  t he pr ovi s i ons of  Wi s.  St at .  § 100. 20( 5) . 19  The maj or i t y 

opi ni on r eaches t hi s concl usi on because i t  f i nds t hat  a " c l ear  

causal  connect i on exi st s bet ween t he St uar t s '  ent i r e pecuni ar y 

l oss and t he HI PA vi ol at i ons. " 20   

¶83 The maj or i t y opi ni on' s concl usi on i s er r oneous f or  at  

l east  t wo r easons:   Fi r st ,  causat i on i s a j ur y quest i on,  K & S 

Tool  & Di e Cor p.  v.  Per f ect i on Machi ner y Sal es,  I nc. ,  2007 WI  

70,  ¶¶38- 39,  301 Wi s.  2d 109,  732 N. W. 2d 792,  and t he j ur y made 

no f i ndi ng of  a causal  connect i on bet ween t he St uar t s '  ent i r e 

pecuni ar y l oss and t he HI PA vi ol at i ons.   I nst ead,  t he St uar t s 

                                                 
19 Maj or i t y op. ,  ¶4.  

20 Maj or i t y op. ,  ¶24.  
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r equest ed, 21 and t he ci r cui t  cour t  submi t t ed,  speci al  ver di ct  

quest i ons wher e causat i on f or  damages due t o negl i gence22 and 

causat i on f or  damages due t o mi sr epr esent at i on23 wer e f ound 

separ at el y by t he j ur y.   The maj or i t y opi ni on conf l at es t he 

j ur y ' s causat i on f i ndi ngs i n or der  t o br i ng bot h c l ai ms under  

t he HI PA umbr el l a,  but  t hat  i s  cont r ar y t o t he speci f i c  f i ndi ngs 

of  t he j ur y.   

¶84 Second,  whet her  t he j ur y ' s awar d f or  t he St uar t s '  

c l ai m of  common l aw negl i gence i n const r uct i on coul d under  any 

concei vabl e l egal  t heor y be combi ned wi t h t he j ur y ' s awar d f or  

mi sr epr esent at i on and t hen doubl ed depends on t he i nt er pr et at i on 

of  Wi s.  St at .  § 100. 20( 5) .   Thi s  i s so because t he St uar t s '  sol e 

r i ght  t o doubl e damages and an awar d of  at t or ney f ees ar i ses 

under  § 100. 20( 5) .   However ,  t he maj or i t y opi ni on engages i n no 

at t empt  t o det er mi ne t he meani ng of  § 100. 20( 5) .   

¶85 We i nt er pr et  a st at ut e t o det er mi ne i t s meani ng,  

assumi ng t hat  t he meani ng t he l egi s l at ur e i nt ended i s expr essed 

i n t he wor ds t he l egi s l at ur e chose.   Kal al  v.  Ci r cui t  Cour t  f or  

Dane Count y,  2004 WI  58,  ¶¶43- 44,  271 Wi s.  2d 633,  681 N. W. 2d 

110.   St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and 

accept ed meani ng when t he t er ms used ar e not  t echni cal  or  

                                                 
21 The Speci al  Ver di ct  quest i ons submi t t ed by t he St uar t s 

ar e cont ai ned i n Exhi bi t  107B.  

22 See Speci al  Ver di ct  Quest i on Nos.  8 ( r el at i ng t o 
negl i gence i n t he Remodel i ng Ar chi t ect ur al  Cont r act )  and 12 
( r el at i ng t o negl i gence i n t he Remodel i ng Cont r act ) .   

23 See Speci al  Ver di ct  Quest i on Nos.  3 ( r el at i ng t o 
mi sr epr esent at i on i n t he Remodel i ng Ar chi t ect ur al  Cont r act )  and 
15 ( r el at i ng t o mi sr epr esent at i on i n t he Remodel i ng Cont r act ) .  
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r equi r e a speci al  meani ng.   I d. ,  ¶45.   I f  t he wor ds ar e pl ai n 

and unambi guous,  we appl y t hi s meani ng.   I d. ,  ¶46.   Wi sconsi n 

St at .  § 100. 20( 5)  pr ovi des:  

Any per son suf f er i ng pecuni ar y l oss because of  a 
v i ol at i on by any ot her  per son of  any or der  i ssued 
under  t hi s sect i on may sue f or  damages t her ef or  i n any 
cour t  of  compet ent  j ur i sdi ct i on and shal l  r ecover  
t wi ce t he amount  of  such pecuni ar y l oss.  

Sect i on 100. 20( 5)  unambi guousl y r equi r es t hat  i n or der  t o obt ai n 

doubl e damages and at t or ney f ees,  a c l ai mant  must  show t hat  he 

or  she suf f er ed " pecuni ar y l oss"  " because of "  a v i ol at i on of  an 

" or der  i ssued"  under  § 100. 20.  

¶86 Wi sconsi n Admi n.  Code § ATCP 110. 02 has been 

i nt er pr et ed as cr eat i ng an " or der "  t hat  was " i ssued"  under  Wi s.  

St at .  § 100. 20.   Rayner  v.  Reeves Cust om Bui l der s,  I nc. ,  2004 WI  

App 231,  ¶13,  277 Wi s.  2d 535,  691 N. W. 2d 705 ( concl udi ng t hat  

ch.  ATCP 110 was pr omul gat ed pur suant  t o § 100. 20( 2) ,  and al l ows 

gener al  or der s f or bi ddi ng unf ai r  t r ade pr act i ces) .   Accor di ngl y,  

§ ATCP 110. 02( 11) ,  whi ch i s t he basi s of  t he St uar t s '  HI PA 

cl ai m,  i s an " or der "  wi t hi n t he scope of  § 100. 20( 5) .   

Ther ef or e,  t he St uar t s may obt ai n t wi ce t he amount  of  t he 

pecuni ar y l oss24 t hat  t hey suf f er ed,  i f  t he l oss was " because of "  

a r epr esent at i on t hat  t he j ur y f ound t he def endant s made i n 

v i ol at i on of  § ATCP 110. 02( 11) .   Snyder ,  260 Wi s.  2d 770,  ¶19 

( concl udi ng t hat  because a par t y must  est abl i sh t hat  hi s  

" pecuni ar y l oss"  was suf f er ed " because of "  an ATCP vi ol at i on i n 

or der  t o be ent i t l ed t o doubl e damages and r easonabl e at t or ney 

                                                 
24 Bef or e us,  t he def endant s do not  cont est  t he j ur y ' s 

f i ndi ng t hat  t he St uar t s suf f er  a pecuni ar y l oss.  
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f ees,  an ATCP vi ol at i on t hat  causes no damages pr ecl udes an 

awar d of  at t or ney f ees) .    

¶87 Resol ut i on of  whet her  t he St uar t s i ncur r ed pecuni ar y 

l oss " because of "  a r epr esent at i on made i n v i ol at i on of  Wi s.  

Admi n.  Code § ATCP 110. 02( 11)  r equi r es an i nt er pr et at i on of  

§ ATCP 110. 02( 11) .   We i nt er pr et  an admi ni st r at i ve r ul e such as 

§ ATCP 110. 02( 11)  " t o gi ve ef f ect  t o t he i nt ent  of  t he 

r egul at i on. "   Snyder ,  260 Wi s.  2d 770,  ¶10 ( quot i ng Jackson v.  

DeWi t t ,  224 Wi s.  2d 877,  887,  592 N. W. 2d 262 ( Ct .  App.  1999) ) .   

As wi t h st at ut or y i nt er pr et at i on,  we begi n wi t h t he pl ai n 

meani ng of  t he r egul at i on.   I d.   I f  t he l anguage of  t he 

r egul at i on c l ear l y and unambi guousl y set s f or t h i t s meani ng,  we 

appl y t hat  meani ng t o t he f act s  pr esent ed by t he case at  hand.   

I d.   Sect i on ATCP 110. 02 pr ovi des i n r el evant  par t :  

No sel l er  shal l  engage i n t he f ol l owi ng unf ai r  met hods 
of  compet i t i on or  unf ai r  t r ade pr act i ces:  

.  .  .   

( 11)  MI SREPRESENTATI ONS;  GENERAL.   Make any f al se,  
decept i ve or  mi sl eadi ng r epr esent at i on i n or der  t o 
i nduce any per son t o ent er  i nt o a home i mpr ovement  
cont r act .  

Thi s r ul e unambi guousl y r equi r es t he St uar t s t o pr ove t hat  t he 

def endant s made a " f al se,  decept i ve or  mi sl eadi ng 

r epr esent at i on"  t o i nduce t hem t o ent er  i nt o a " home i mpr ovement  

cont r act . "    

¶88 Ther e i s not hi ng i n Wi s.  Admi n.  Code § ATCP 110. 02( 11)  

t hat  r ef er s t o negl i gence i n t he desi gn or  i n t he const r uct i on 

of  a home i mpr ovement .   However ,  t he St uar t s '  exper t  wi t ness,  

Ar chi t ect  Kei t h Schul t z,  opi ned t hat  t he r emodel i ng cont r act or  
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had not  f ol l owed t he const r uct i on speci f i cat i ons t hat  wer e 

r equi r ed by t he dr awi ngs.   

¶89 These f ai l ur es t o f ol l ow t he dr awi ngs suppor t  t he 

awar d of  damages f or  negl i gent  const r uct i on.   They ar e 

i ndependent  of  any r epr esent at i ons t hat  t he j ur y  f ound t hat  t he 

def endant s made about  compl yi ng wi t h t he bui l di ng codes.   

Accor di ngl y,  t hey do not  come wi t hi n t he par amet er s of  Wi s.  

Admi n.  Code § ATCP 110. 02( 11) ,  whi ch i s t he " or der "  component  of  

Wi s.  St at .  § 100. 20( 5) .   The St uar t s ar e ent i t l ed t o doubl e 

damages onl y i f  t hose damages occur r ed " because of "  a v i ol at i on 

of  an " or der . "   Event s ot her  t han mi sr epr esent at i ons,  i . e. ,  

negl i gent  const r uct i on,  t hat  caused damages t o t he St uar t s ar e 

not  compensabl e under  § 100. 20( 5) .   Paul i k v.  Coombs,  120 

Wi s.  2d 431,  439 n. 5,  355 N. W. 2d 357 ( Ct .  App.  1984)  ( concl udi ng 

t hat  no at t or ney f ees coul d be awar ded under  § 100. 20( 5)  f or  

def endi ng agai nst  Coombs'  successf ul  count er cl ai ms) .   St at ed 

ot her wi se,  t he negl i gent  const r uct i on di d not  r esul t  i n damages 

" because of "  an " or der "  i ssued under  § 100. 20.   The damages 

ar i s i ng f r om negl i gent  const r uct i on st and on di f f er ent  

anal yt i cal  f oot i ng.   Accor di ngl y ,  I  concl ude t hat  t he maj or i t y  

opi ni on er r s i n l umpi ng al l  t he damages t oget her  and doubl i ng 

t hem.   Ther e i s no st at ut or y or  admi ni st r at i ve r ul e suppor t  f or  

such a concl usi on.  

¶90 The maj or i t y opi ni on r el i es on Benkoski  v.  Fl ood,  2001 

WI  App 84,  242 Wi s.  2d 652,  626 N. W. 2d 851,  f or  i t s  deci s i on t o 

l ump al l  t he damages t oget her ,  r egar dl ess of  t he cause of  t he 

damages,  and t hen doubl e t he awar ds.   However ,  Benkoski  pr ovi des 
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no suppor t  f or  t he maj or i t y ' s concl usi on.   An ent i r el y di f f er ent  

quest i on was deci ded i n Benkoski  t han i s pr esent ed her e.   

Benkoski  f ocused on t he mat hemat i cal  cal cul at i on of  t he amount  

of  t he pecuni ar y l oss,  not  on whet her  t he pecuni ar y l oss 

occur r ed because of  an or der  v i ol at i on.   

¶91 I n Benkoski ,  t he quest i on pr esent ed was whet her  t he 

pr i ce of  a l ost  sal e of  a mobi l e home shoul d be doubl ed bef or e 

subt r act i ng t he f ai r  mar ket  val ue of  t he mobi l e home,  or  af t er  

subt r act i ng t he f ai r  mar ket  pr i ce of  t he mobi l e home,  i n or der  

t o ar r i ve at  t he amount  of  t he " pecuni ar y l oss"  under  Wi s.  St at .  

§ 100. 20( 5) .   Benkoski ,  242 Wi s.  2d 652,  ¶26.   The cour t  of  

appeal s r el i ed on our  r at i onal e under  t he Lemon Law cases,  wher e 

we concl uded t hat  t he l egi s l at ur e i nt ended t o i ncl ude t he 

pur chase pr i ce i n t he cal cul at i on of  t he amount  of  pecuni ar y 

damages.   I d. ,  ¶¶27- 28 ( c i t i ng Hughes v.  Chr ysl er  Mot or s Cor p. ,  

197 Wi s.  2d 973,  982,  542 N. W. 2d 148 ( 1996) ) .    

¶92 Benkoski  does not  st and f or  t he pr oposi t i on t hat  any 

damages shown by a Wi s.  St at .  § 100. 20( 5)  c l ai mant ,  r egar dl ess 

of  t he cause of  t he damages,  can be l umped t oget her  wi t h t hose 

i ncur r ed because of  a § 100. 20( 5)  v i ol at i on and t hen doubl ed.   

To concl ude as t he maj or i t y opi ni on has,  t ur ns ever y i nst ance of  

shoddy wor kmanshi p i nt o a HI PA mi sr epr esent at i on c l ai m.    

¶93 Accor di ngl y,  wer e I  t o assume t hat  a HI PA vi ol at i on 

wer e possi bl e gi ven t he j ur y ' s f i ndi ngs i n r egar d t o what  was 

r epr esent ed,  I  woul d concl ude t hat  t he St uar t s ar e ent i t l ed 

under  Wi s.  St at .  § 100. 20( 5)  t o doubl e onl y $23, 750, 25 not  t he 
                                                 

25 The j ur y f ound t ot al  damages of  $95, 000 and t hat  25% 
( $23, 750)  of  t hose damages was caused by mi sr epr esent at i on.  
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ent i r e $95, 000 awar d,  because i t  i s  onl y t he mi sr epr esent at i on 

damages t hat  wer e sust ai ned " because of "  a vi ol at i on of  an 

" or der  i ssued"  under  § 100. 20( 5) .   Snyder ,  260 Wi s.  2d 770,  ¶19;  

Paul i k,  120 Wi s.  2d at  439 n. 5.    

2.  Appor t i onment  of  damages 

¶94 Speci al  Ver di ct  Quest i on No.  16 addr essed damages.   

Par t  16A asked t he j ur y t o det er mi ne t he St uar t s '  t ot al  damages 

and par t  16B asked t he j ur y t o appor t i on t he damages bet ween 

" Mi sr epr esent at i on"  and " Negl i gence i n const r uct i on. "   The j ur y  

answer ed t hat  $95, 000 was t he St uar t s '  t ot al  damages and of  t hat  

amount ,  25% was due t o " Mi sr epr esent at i on"  and 75% was due t o 

" Negl i gence i n const r uct i on. "   The maj or i t y opi ni on concl udes 

t hat  t he damages shoul d not  have been appor t i oned bet ween t he 

t wo di f f er ent  t ypes of  c l ai ms t hat  t he St uar t s t r i ed and 

pr evai l ed upon. 26   

¶95  The ci r cui t  cour t  has br oad di scr et i on i n f ashi oni ng 

a speci al  ver di c t  f or m and j ur y i nst r uct i ons t hat  accompany i t .   

Meur er ,  90 Wi s.  2d at  445;  Maci  v.  St at e Far m Fi r e & Cas.  Co. ,  

105 Wi s.  2d 710,  719,  314 N. W. 2d 914 ( Ct .  App.  1981) .   A 

di scr et i onar y act  i s  t he pr oduct  of  a r at i onal  pr ocess wher ei n 

t he f act s devel oped at  t r i al  ar e consi der ed wi t h t he l aw t hat  

appl i es t o t hem.    

¶96 The St uar t s t r i ed t wo t ypes of  c l ai ms:   

mi sr epr esent at i on t o i nduce cont r act s ( t he HI PA cl ai ms)  and 

negl i gence i n t he desi gn and const r uct i on of  t he addi t i on.   Al l  

damages r ecover abl e under  Wi s.  St at .  § 100. 20( 5)  must  have 

                                                 
26 Maj or i t y op. ,  ¶28.  
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r esul t ed " because of "  a v i ol at i on of  an " or der "  r ef er enced i n 

§ 100. 20( 5) .   Snyder ,  260 Wi s.  2d 770,  ¶19;  Paul i k,  120 Wi s.  2d 

at  439 n. 5.   The " or der "  under l y i ng t he St uar t s '  c l ai m i s Wi s.  

Admi n.  Code § ATCP 110. 02( 11) .   The St uar t s r equest ed separ at e 

causat i on quest i ons f or  mi sr epr esent at i on and f or  negl i gence,  

and t he j ur y appor t i oned damages caused by each cl ai m accor di ng 

t o i t s v i ew of  t he evi dence.   The j ur y ' s f i ndi ngs t hat  25% of  

t he St uar t s '  damages was caused by mi sr epr esent at i on and 75% was 

caused by negl i gent  const r uct i on ar e consi st ent  wi t h t he 

evi dence adduced at  t r i al .   The ci r cui t  cour t  consi der ed t hi s 

evi dence and t he r equi r ement s of  § 100. 20( 5)  when i t  ar r i ved at  

t he appor t i onment  of  damages quest i on i n t he Speci al  Ver di ct .   

Accor di ngl y,  wer e I  t o assume t hat  a HI PA vi ol at i on wer e 

possi bl e gi ven t he j ur y ' s f i ndi ngs i n r egar d t o what  was 

r epr esent ed,  I  woul d concl ude t hat  t her e was no er r oneous 

exer ci se of  di scr et i on by t he ci r cui t  cour t  i n f ashi oni ng t he 

Speci al  Ver di ct .   

¶97 Fur t her mor e,  t he i ssue of  appor t i onment  of  damages i s  

c l osel y r el at ed t o t he i ssue of  doubl e damages.   I n t hi s r egar d,  

t he maj or i t y opi ni on cont i nues t o r el y on Benkoski ;  on t he 

pol i cy i t  want s t o f ur t her ;  and on i t s det er mi nat i on t hat  t he 

def endant s had t he bur den of  " showi ng"  t hat  t he damages f or  

di f f er ent  c l ai ms coul d be separ at ed. 27  However ,  t he speci al  

ver di ct  shows t hat  t he def endant s di d pr ove t hat  negl i gent  

const r uct i on caused damages di f f er ent  f r om damages caused by  

mi sr epr esent at i on.   The maj or i t y opi ni on obser ves,  " Ther e i s no 

                                                 
27 Maj or i t y op. ,  ¶¶28–30.  
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pl ace i n t hi s r emedi al  f r amewor k f or  t he appor t i onment  of  

damages when,  as her e,  t he St uar t s '  damages f l owed f r om t he 

pet i t i oner s '  mi sr epr esent at i ons. " 28  The maj or i t y i s i ncor r ect ;  

t hat  i s  not  what  t he j ur y f ound.   The St uar t s  r equest ed separ at e 

quest i ons on negl i gence and on mi sr epr esent at i on and separ at e 

quest i ons on causat i on r el at i ng t o each t ype of  c l ai m. 29  They 

r ecei ved what  t hey r equest ed.   

¶98 The maj or i t y opi ni on al so asser t s t hat  " [ t ] her e was 

not  enough evi dence pr esent ed at  t r i al  f or  t he j ur y t o make a 

det er mi nat i on on appor t i onment ,  as demonst r at ed by t he r ecor d. " 30  

The maj or i t y opi ni on never  poi nt s out  why t he r ecor d i s  

i nsuf f i c i ent  t o suppor t  t he ver di ct .   I t s asser t i on i gnor es t he 

uncont r over t ed t est i mony of  t he St uar t s '  own exper t ,  Ar chi t ect  

Kei t h Schul t z,  who t est i f i ed t o t he r emodel i ng cont r act or ' s 

f ai l ur e t o f ol l ow t he dr awi ngs and t o hi s obser vat i ons of  shoddy 

wor kmanshi p,  as wel l  as bui l di ng code vi ol at i ons.   The j ur y 

hear d t hi s t est i mony and i t  was abl e t o appor t i on t he damages,  

as t he Speci al  Ver di ct  shows.   We sust ai n a j ur y ver di ct  i f  

t her e i s any cr edi bl e evi dence t o suppor t  i t .   Gi ese v.  

Mont gomer y War d,  I nc. ,  111 Wi s.  2d 392,  408,  331 N. W. 2d 585 

( 1983) ;  St ewar t  v.  Wol f ,  85 Wi s.  2d 461,  471,  271 N. W. 2d 79 

( 1978)  ( concl udi ng t hat  an appor t i onment  of  negl i gence must  be 

sust ai ned i f  t her e i s any cr edi bl e evi dence t o suppor t  i t ) .   

                                                 
28 Maj or i t y op. ,  ¶29.   

29 See not es 35 and 36 above and Exhi bi t  107B,  t he St uar t s '  
r equest ed Speci al  Ver di ct .  

30 Maj or i t y op. ,  ¶31.  
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Her e,  Schul t z r evi ewed t he dr awi ngs f or  t he addi t i on and 

compar ed t hem wi t h t he act ual  const r uct i on.   He t hen poi nt ed out  

numer ous i nst ances wher e t he r emodel i ng cont r act or  di d not  

f ol l ow t he dr awi ngs. 31  Thi s evi dence was cr edi bl e and i t  

suppor t s t he j ur y ' s ver di ct .    

D.  Economi c Loss Doct r i ne 

1.  Gener al  pr i nci pl es 

¶99 The economi c l oss doct r i ne i s a common l aw doct r i ne 

cr eat ed by t he cour t s t o r ecogni ze t hat  cont r act  l aw and t he l aw 

of  war r ant y ar e bet t er  sui t ed t han t or t  l aw t o deal  wi t h pur el y 

economi c l oss bet ween t wo cont r act i ng par t i es.   Kal ot i ,  283 

Wi s.  2d 555,  ¶28.   We have def i ned " economi c l oss"  as " damages 

r esul t i ng f r om i nadequat e val ue because t he pr oduct  i s i nf er i or  

and does not  wor k f or  t he gener al  pur poses f or  whi ch i t  was 

manuf act ur ed and sol d. "   I d. ,  ¶29 ( quot i ng Daanen & Janssen,  

I nc.  v.  Cedar api ds,  I nc. ,  216 Wi s.  2d 395,  400- 01,  573 N. W. 2d 

842 ( 1998) ) .   Economi c damages i ncl ude damages t o t he pr oduct  

i t sel f  and t o ot her  component s i n an i nt egr at ed syst em.   Wausau 

Ti l e,  I nc.  v.  Count y Concr et e Cor p. ,  226 Wi s.  2d 235,  249- 50,  

593 N. W. 2d 445 ( 1999) .   We have appl i ed i t  t o t he const r uct i on 

of  r esi dent i al  r eal  est at e,  Li nden v.  Cascade St one Co. ,  I nc. ,  

2005 WI  113,  283 Wi s.  2d 606,  699 N. W. 2d 189,  and t o r emodel i ng 

                                                 
31 Schul t z t est i f i ed t hat  t he dr awi ngs r equi r ed doubl e 2x10 

f l oor  j oi st s i n t he hot  t ub r oom and onl y s i ngl e 2x12 f l oor  
j oi st s had been used;  t he f l oor i ng under  t he car pet i ng i n t he 
hot  t ub r oom was t o be 3/ 4 i nch t ongue and gr oove OSB over  a 1/ 2 
i nch sub- f l oor ,  but  onl y a 3/ 4 i nch OSB t hat  was not  t ongue and 
gr oove was used and t he 1/ 2 i nch sub- f l oor  was ent i r el y omi t t ed;  
t he at t i c  had been vent ed as r equi r ed by t he code,  but  
i nsul at i on had been appl i ed so as t o bl ock t he at t i c  vent s.    
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cont r act s,  1325 Nor t h Van Bur en,  LLC v.  T- 3 Gr oup,  Lt d. ,  2006 WI  

94,  293 Wi s.  2d 410,  716 N. W. 2d 822.   However ,  cont r act s f or  

ser vi ces,  wher e a pr oduct  i s mer el y i nci dent al ,  do not  f al l  

wi t hi n t he scope of  t he economi c l oss doct r i ne.   I ns.  Co.  of  N.  

Am.  v.  Cease El ec. ,  I nc. ,  2004 WI  139,  ¶36,  276 Wi s.  2d 361,  688 

N. W. 2d 462.   When a cont r act  i s  mi xed,  i ncl udi ng bot h ser vi ces 

and t he cr eat i on of  a pr oduct ,  we must  det er mi ne t he pr edomi nant  

pur pose of  t he cont r act  bef or e we may concl ude whet her  t he 

economi c l oss doct r i ne appl i es.   Li nden,  283 Wi s.  2d 606,  ¶22.   

2.  Negl i gence cl ai ms 

¶100 I n or der  t o det er mi ne whet her  t he economi c l oss 

doct r i ne appl i es t o pr ecl ude common l aw cl ai ms f or  negl i gence 

bet ween cont r act i ng par t i es wher e bot h a pr oduct  and ser vi ces 

ar e pr ovi ded,  one must  det er mi ne whet her  t he pr edomi nant  pur pose 

of  t he cont r act  i s  t o pr ovi de a pr oduct  or  t o pr ovi de ser vi ces.   

1325 N.  Van Bur en,  293 Wi s.  2d 410,  ¶24;  Li nden,  283 Wi s.  2d 

606,  ¶¶18- 22.   We empl oy a t ot al i t y of  t he c i r cumst ances t est  t o 

det er mi ne t he pr edomi nant  pur pose of  a cont r act .   Li nden,  283 

Wi s.  2d 606,  ¶22.   The t ot al i t y of  c i r cumst ances i ncl udes bot h 

subj ect i ve and obj ect i ve f act or s.   I d.   Those f act or s i ncl ude,  

but  ar e not  l i mi t ed t o,  t he pr i mar y obj ect i ve t he cont r act i ng 

par t i es ent er ed i nt o t he cont r act  t o achi eve,  t he r equi r ement s 

of  t he cont r act ,  t he nat ur e of  t he busi ness of  t he par t y doi ng 

wor k under  t he cont r act ,  and t he val ue of  t he mat er i al s used.   

1325 N.  Van Bur en,  LLC,  293 Wi s.  2d 410,  ¶42.  

¶101 Her e,  t he St uar t s ent er ed i nt o t wo separ at e cont r act s;  

t hey t r i ed t wo negl i gence cl ai ms;  and t he j ur y  made separ at e 
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f act ual  f i ndi ngs i n r egar d t o negl i gence under  each cont r act .   

That  i s,  t he j ur y answer ed separ at e quest i ons wi t h r egar d t o:   

( 1)  negl i gence i n per f or mi ng t he Remodel i ng Ar chi t ect ur al  

Cont r act 32 and ( 2)  negl i gence i n per f or mi ng t he Remodel i ng 

Cont r act . 33   

a.  The Remodel i ng Ar chi t ect ur al  Cont r act  

¶102 I n or der  t o eval uat e whet her  t he economi c l oss 

doct r i ne has any ef f ect  on t he St uar t ' s  negl i gence cl ai m based 

on t he Remodel i ng Ar chi t ect ur al  Cont r act  under  whi ch t he j ur y 

f ound t hat  Wei sf l og' s Showr oom Gal l er y,  I nc.  negl i gent l y 

desi gned t he addi t i on,  I  begi n by det er mi ni ng whet her  t he 

pr edomi nant  pur pose of  t he Remodel i ng Ar chi t ect ur al  Cont r act  was 

f or  a pr oduct  or  f or  ser vi ces,  under  t he t ot al i t y of  t he 

c i r cumst ances pr esent ed by t hi s case.   Li nden,  283 Wi s.  2d 606,  

¶22.    

¶103 Rober t  St uar t  expl ai ned t hat  hi s pr i mar y obj ect i ve i n 

cont r act i ng wi t h Wei sf l og' s Showr oom Gal l er y,  I nc.  under  t he 

Remodel i ng Ar chi t ect ur al  Cont r act  was t o obt ai n dr awi ngs 

suf f i c i ent  f or  t he const r uct i on of  t he addi t i on he and hi s wi f e 

hoped t o bui l d.   He sai d t hat  cont r act i ng f or  t he dr awi ngs was 

not  t i ed t o usi ng Wei sf l og' s Showr oom Gal l er y,  I nc.  as t he 

bui l der  f or  t he addi t i on.   He expl ai ned t hat  he coul d use any 

                                                 
32 Speci al  Ver di ct  Quest i on No.  7 asked whet her  Wei sf l og 

Showr oom Gal l er y ,  I nc.  was negl i gent  i n i t s desi gn of  t he 
St uar t s '  addi t i on.  

33 Speci al  Ver di ct  Quest i on No.  11 asked whet her  t he 
r emodel i ng cont r act or  was " negl i gent  wi t h r espect  t o t he 
const r uct i on of  t he St uar t s '  addi t i on. "  
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bui l der  of  hi s choosi ng t o do t he act ual  const r uct i on.   The 

Remodel i ng Ar chi t ect ur al  Cont r act ' s t er ms34 ar e consi st ent  wi t h 

hi s t est i mony.   

¶104 Ther e was no t est i mony t hat  Wei sf l og' s Showr oom 

Gal l er y,  I nc.  was i n t he busi ness of  cr eat i ng dr awi ngs f or  

r emodel i ng pr oj ect s i n gener al .   Rat her ,  i t  appear s t hat  t he 

dr awi ngs i t  cr eat ed wer e f or  t hose who Ronal d hoped woul d hi r e 

Wei sf l og' s Showr oom Gal l er y,  I nc.  t o do t he r emodel i ng wor k.   

Ther e i s al so not hi ng i n t he r ecor d t hat  expl ai ns how many hour s  

wer e spent  on t he dr awi ngs or  what  mat er i al s wer e used i n t hei r  

pr epar at i on,  asi de f r om t he obv i ous paper  on whi ch t hey wer e 

pr i nt ed.   However ,  t her e was a pr oduct  pr oduced,  t he dr awi ngs 

f or  t he addi t i on t he St uar t s bui l t . 35  I t s pr i ce was a f i xed 

$1, 500 and was not  dependent  on t he number  of  hour s i t  t ook t o 

cr eat e a desi gn t hat  sat i sf i ed t he St uar t s.   

¶105 The Remodel i ng Ar chi t ect ur al  Cont r act  i s  much 

di f f er ent  f r om t he gener al  cont r act  f or  t he const r uct i on of  a 

r esi dence t hat  was r evi ewed i n Li nden.   The t or t  c l ai ms at  i ssue 

i n Li nden wer e made agai nst  subcont r act or s who pr oduced 

component s i n an i nt egr at ed syst em.   Ther ef or e,  we exami ned t he 

ef f ect  t hat  t he Li ndens'  cont r act  wi t h t he gener al  cont r act or  

had on t he subcont r act or s.   Li nden,  283 Wi s.  2d 606,  ¶25.   We 

concl uded t hat  t he wor k of  t he subcont r act or s,  who pr ovi ded a 

st ucco coat i ng and r oof i ng f or  t he house had no i ndependent  

val ue t o t he Li ndens because t hey cont r act ed t o pur chase a 

                                                 
34 See Exhi bi t  1.  

35 See Exhi bi t  3.  
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compl et ed house,  not  i t s component s.   I d. ,  ¶29.   Ther ef or e,  we 

exami ned whet her  t he gener al  cont r act  t o const r uct  t he house had 

as i t s pr edomi nant  pur pose t he pr ovi s i on of  a pr oduct  or  t he 

pr ovi s i on of  a ser vi ce.   I d. ,  ¶22.    

¶106 Her e,  t he dr awi ngs made under  t he Remodel i ng 

Ar chi t ect ur al  Cont r act  ar e not  a component  of  an i nt egr at ed 

syst em as t he house' s r oof  was i n Li nden.   Rat her ,  t he dr awi ngs 

had a separ at e pr i ce and an oppor t uni t y f or  i ndependent  use by 

t he St uar t s.   As Rober t  St uar t  expl ai ned,  when t he dr awi ngs wer e 

compl et e,  he was f r ee t o choose any bui l der  t o do t he 

const r uct i on.   Accor di ngl y,  I  concl ude t hat  t he pr edomi nant  

pur pose of  t he Remodel i ng Ar chi t ect ur al  Cont r act  was t o pr oduce 

a pr oduct ,  t he dr awi ngs f or  t he addi t i on.   

¶107 However ,  t he j ur y awar ded no damages f or  negl i gent  

desi gn;  i t  awar ded damages onl y f or  " Negl i gence i n 

const r uct i on. "   The j ur y ' s ver di ct  i s  r easonabl e because t her e 

was no t est i mony what soever  t hat  assi gned any val ue t o 

negl i gence i n desi gn.   Al l  of  t he damages t est i mony r el at ed t o 

t he cost  of  demol i shi ng a por t i on of  t he addi t i on,  r ebui l di ng i t  

and cor r ect i ng ot her  const r uct i on er r or s i n ar eas of  t he 

addi t i on t hat  wer e not  demol i shed.    

  b.  The Remodel i ng Cont r act  

¶108 The Remodel i ng Cont r act  i ndi sput abl y i nvol ved:   ( 1)  

t he cr eat i on of  a pr oduct ,  t he addi t i on,  and ( 2)  ser vi ces,  t he 

const r uct i on l abor .   Ther ef or e,  I  r evi ew t he t ot al i t y of  t he 

c i r cumst ances t o det er mi ne t he pr edomi nant  pur pose of  t hi s 

cont r act .   Fi r st ,  t he addi t i on const r uct ed i ncl uded many f acet s:   
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a new hot  t ub r oom;  a new,  expanded ki t chen;  a new,  expanded 

mast er  bedr oom sui t e;  a powder  r oom and ent r y change;  and an 

add- on t o t he gar age wi t h a mudr oom,  bat h and f ami l y r oom and an 

out door  i n- gr ound swi mmi ng pool  and sur r oundi ng deck.   

Accor di ngl y,  a pr oduct  was cr eat ed.   Second,  t he St uar t s '  

pr i mar y obj ect i ve i n ent er i ng i nt o t he Remodel i ng Cont r act  was 

t o near l y doubl e t he s i ze of  t hei r  home and si gni f i cant l y 

upgr ade i t s ameni t i es.   Thi r d,  t he " r emodel i ng cont r act or , "  

Wei sf l og' s Showr oom Gal l er y,  I nc. ,  was i n t he busi ness of  

cr eat i ng pr oduct s:   r emodel ed r esi dent i al  pr oper t i es.   Four t h,  

t he addi t i on' s cost  t o t he St uar t s was $278, 076. 96.   Thi s cost  

i ncl uded mat er i al s and t he l abor  necessar y t o cr eat e a 2, 000 

squar e f oot  addi t i on.   The cost  of  al l  t he mat er i al s i s not  

f ul l y  i dent i f i ed,  but  t he al l owances f or  such i t ems as pool ,  hot  

t ub,  cabi net s,  car pet ,  wi ndow cover i ngs,  count er t ops and 

appl i ances i s $74, 113. 36  Fi nal l y,  t he Remodel i ng Cont r act  st at ed 

t hat  t he " Cont r act  amount  i s based upon bi d sheet . "   Any changes 

i n t he speci f i cat i ons bi d upon t hat  r ai sed or  l ower ed t he cost  

of  t he addi t i on woul d be char ged or  cr edi t ed t o t he St uar t s.   

Ther ef or e,  t he par t i es bar gai ned f or  t he pr i ce of  t he addi t i on 

based on t he speci f i cat i ons,  not  on t he hour s of  l abor  i t  t ook 

t o compl et e t he addi t i on.   Under  t he t ot al i t y of  t he 

c i r cumst ances pr esent ed,  t he St uar t s cont r act ed f or  much mor e 

t han ser vi ces wi t h mat er i al s bei ng mer el y i nci dent al ,  as was t he 

case i n Cease El ect r i c.   The Remodel i ng Cont r act  had as i t s 

pr edomi nant  pur pose t he cr eat i on of  a pr oduct ,  t he St uar t s '  home 

                                                 
36 See Exhi bi t  4.  
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addi t i on.   I t  f al l s  squar el y wi t hi n t he economi c l oss doct r i ne' s 

pr oscr i pt i on t hat  t he St uar t s may not  mai nt ai n t or t  c l ai ms f or  

t he f ai l ur e t o compl et e t he const r uct i on i n a wor kmanl i ke 

manner .   Thei r  c l ai ms sound i n cont r act .   Li nden,  283 Wi s.  2d 

606,  ¶22.    

¶109 The anal ysi s of  t he Remodel i ng Cont r act  f or  t he 

St uar t s '  home shoul d f ol l ow t he anal ysi s we empl oyed i n 1325 

Nor t h Van Bur en.   Ther e,  we appl i ed t he t ot al i t y of  

c i r cumst ances t est  t o t he r emodel i ng of  a war ehouse and 

concl uded t hat  t he par t i es bar gai ned t o pr oduce a pr oduct :   42 

r esi dent i al  condomi ni ums and adj acent  par ki ng gar ages.   1325 N.  

Van Bur en,  293 Wi s.  2d 410,  ¶46.   My concl usi on her e i s 

consi st ent  wi t h 1325 Nor t h Van Bur en,  LLC and wi t h Li nden,  but  

t he maj or i t y opi ni on' s i s not .    

¶110 The maj or i t y opi ni on' s anal ysi s get s of f  t r ack because 

i t  conf l at es t he t wo cont r act s and asser t s t hat  t he Remodel i ng 

Ar chi t ect ur al  Cont r act ,  under  whi ch t he dr awi ngs f or  t he 

addi t i on wer e cr eat ed,  i s " t he cor e t r ansact i on,  f r om whi ch t he 

cont r act  f or  t he r emodel i ng and f or  t he addi t i on f l owed. " 37  The 

maj or i t y opi ni on never  def i nes a " cor e t r ansact i on. "   I t  al so 

s i mpl y assumes,  wi t hout  anal ysi s,  t hat  t he Remodel i ng 

Ar chi t ect ur al  Cont r act  i s  a cont r act  f or  ser vi ces. 38  The 

maj or i t y opi ni on t hen l abel s t he Remodel i ng Ar chi t ect ur al  

Cont r act  as t he " cor e"  cont r act  and concl udes t hat  s i nce i t  i s  a 

ser vi ces cont r act ,  t he Remodel i ng Cont r act ' s pr i mar y pur pose i s  

                                                 
37 Maj or i t y op. ,  ¶33.  

38 I d.  
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al so t o pr ovi de ser vi ces. 39  These concl usi ons per mi t  t he 

maj or i t y opi ni on t o s i de- st ep t he economi c l oss doct r i ne wi t hout  

an anal ysi s of  t he t ot al i t y of  t he c i r cumst ances pr esent ed by 

t he c l ai ms i n t hi s case.   A t ot al i t y of  t he c i r cumst ances 

anal ysi s i s r equi r ed bef or e t he pr edomi nant  pur pose of  a 

cont r act  can be det er mi ned when a cont r act  pr ovi des bot h a 

pr oduct  and ser vi ces.   1325 N.  Van Bur en,  293 Wi s.  2d 410,  ¶29;  

Li nden,  283 Wi s.  2d 606,  ¶22.   

¶111 The maj or i t y opi ni on al so er r s  because i t  i gnor es bot h 

t he f act s and t he l aw t hat  appl y t o t he quest i on pr esent ed.   

Fi r st ,  t he undi sput ed t est i mony of  Rober t  St uar t  i s  t hat  he 

owned t he dr awi ngs and coul d have t aken t hem t o any bui l der  he 

chose t o const r uct  t he addi t i on.   Quer y,  i f  t he St uar t s t ook t he 

dr awi ngs t o anot her  bui l der  and t hat  bui l der  negl i gent l y  

const r uct ed t he addi t i on,  woul d t he pr edomi nant  pur pose of  t he 

cont r act  t o const r uct  t he addi t i on be f or  ser vi ces?  Woul d t he 

def endant s be l i abl e f or  t he negl i gence of  t he bui l der  who 

car el essl y const r uct ed t he addi t i on?  The answer  t o each 

quest i on i s " no. "    

¶112 Second,  t he quest i ons t hi s case pr esent s r equi r e t he 

cour t  t o under t ake a t ot al i t y of  t he c i r cumst ances anal ysi s t o 

det er mi ne t he pr edomi nant  pur pose of  t he Remodel i ng Cont r act .   

I n my vi ew,  t he maj or i t y opi ni on woul d come t o a di f f er ent  

r esul t  i f  i t  f ol l owed t he cour t ' s  pr ecedent  so c l ear l y set  out  

i n 1325 Nor t h Van Bur en and i n Li nden.   Accor di ngl y,  i n 

conf or mance wi t h t hat  pr ecedent  and t he pr edomi nant  pur pose of  

                                                 
39 I d.  
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t he Remodel i ng Cont r act ,  I  concl ude t hat  t he St uar t s '  c l ai m f or  

negl i gent  const r uct i on i s bar r ed by t he economi c l oss doct r i ne 

and t he $71, 25040 i n damages awar ded by t he j ur y f or  t hat  c l ai m 

must  be vacat ed.    

                                                 
40 The j ur y f ound t ot al  damages of  $95, 000 and t hat  75% 

( $71, 250)  of  t hose damages wer e caused by negl i gent  const r uct i on 
of  t he addi t i on.  
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F.  Per sonal  Li abi l i t y  

¶113 The j ur y was asked t o det er mi ne whet her  t he Remodel i ng 

Cont r act  was wi t h Ronal d Wei sf l og or  wi t h Wei sf l og' s Showr oom 

Gal l er y,  I nc. ,  i n or der  t o det er mi ne whet her  Ronal d Wei sf l og had 

per sonal  l i abi l i t y  f or  const r uct i on def ect s.   I t  det er mi ned t hat  

Wei sf l og' s Showr oom Gal l er y,  I nc.  was t he par t y wi t h whom t he 

St uar t s cont r act ed t o do t he const r uct i on of  t he addi t i on. 41  The 

maj or i t y opi ni on concl udes t hat  t he c i r cui t  cour t  er r ed i n not  

submi t t i ng a quest i on i n r egar d t o Ronal d Wei sf l og' s per sonal  

l i abi l i t y  f or  t he St uar t s '  HI PA cl ai ms. 42  However ,  t he St uar t s 

asked f or  no quest i on t hat  woul d have assi gned per sonal  

l i abi l i t y  t o Ronal d Wei sf l og f or  mi sr epr esent at i on.   What  t he 

St uar t s r equest ed was:  

Taki ng 100 per cent  as a t ot al  amount  of  negl i gence 
whi ch caused damages t o t he Pl ai nt i f f s,  Rober t  and Li n 
St uar t ,  what  per cent age of  such t ot al  negl i gence do 
you at t r i but e t o:  

( i )    Wei sf l og Showr oom Gal l er y,  I nc.  ____% 

( i i )   Ronal d Wei sf l og    ____% 

         100%43 

¶114 The maj or i t y opi ni on al so or der s a new t r i al .   On 

r emand,  t he c i r cui t  cour t  must  consi der  whet her  t he HI PA 

mi sr epr esent at i on c l ai m on whi ch t he j ur y deci ded i n f avor  of  

t he St uar t s i s based on a l egal l y act i onabl e r epr esent at i on or  

on a pr omi se of  f ut ur e per f or mance because t hi s quest i on has 

                                                 
41 See Speci al  Ver di ct  Quest i on No.  9.    

42 Maj or i t y op. ,  ¶43.  

43 See Exhi bi t  107B,  quest i on 20.  



No.   2005AP886. pdr  

 

36 
 

never  been addr essed.   A r epr esent at i on of  a f act  t hen i n 

exi st ence or  of  a pr e- exi st i ng f act  i s  r equi r ed f or  act i onabl e 

mi sr epr esent at i on.   Consol .  Paper s,  153 Wi s.  2d at  594.   I n my 

vi ew,  when t he l aw on t hi s i ssue i s pr oper l y anal yzed,  t he j ur y 

ver di ct  suppor t s no HI PA cl ai m.   Accor di ngl y,  t her e can be no 

new t r i al  i n r egar d t o a c l ai m of  mi sr epr esent at i on based on 

pr omi ses of  f ut ur e per f or mance.  

I I I .   CONCLUSI ON 

¶115 I n concl usi on,  I  di ssent  i n par t  because I  concl ude,  

cont r ar y t o t he maj or i t y opi ni on,  t hat  t he f ol l owi ng f i ve 

hol di ngs shoul d be t hi s cour t ' s  concl usi ons when t he l aw i s 

appl i ed t o t hose f act s f ound by t he j ur y:   ( 1)  t he def endant s '  

r epr esent at i ons t hat  t hey woul d desi gn dr awi ngs and const r uct  an 

addi t i on t o t he St uar t s '  home consi st ent  wi t h t he bui l di ng codes 

ar e not  r epr esent at i ons of  a t hen exi st i ng or  pr e- exi st i ng f act  

and accor di ngl y t hey cannot  f or m t he basi s f or  a HI PA vi ol at i on 

based on mi sr epr esent at i on;  ( 2)  assumi ng t hat  a HI PA vi ol at i on 

wer e possi bl e gi ven t he j ur y ' s f i ndi ngs i n r egar d t o what  was 

r epr esent ed,  not hi ng i n Wi s.  Admi n.  Code,  ch.  ATCP 110,  nor  i n 

Wi s.  St at .  § 100. 20( 5)  on whi ch t hi s HI PA cl ai m i s based,  

aut hor i zes doubl i ng t he j ur y ' s awar d of  damages f or  negl i gent  

const r uct i on,  as wel l  as t hose damages awar ded f or  t he HI PA 

vi ol at i on;  ( 3)  assumi ng t hat  a HI PA vi ol at i on wer e possi bl e 

gi ven t he j ur y ' s f i ndi ngs i n r egar d t o what  was r epr esent ed,  t he 

c i r cui t  cour t  di d not  er r  by per mi t t i ng t he j ur y t o al l ocat e 

damages bet ween t he HI PA cl ai m and t he negl i gence cl ai m because 

t he St uar t s pl ed bot h t ypes of  c l ai ms,  t r i ed bot h t ypes of  
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cl ai ms and r equest ed Speci al  Ver di ct  quest i ons on bot h t ypes of  

c l ai ms;  ( 4)  t he economi c l oss doct r i ne bar s t he negl i gence 

cl ai ms t hat  ar e based on negl i gent  desi gn and const r uct i on of  

t he addi t i on;  and ( 5)  t he c i r cui t  cour t  di d not  er r  i n dr af t i ng 

Speci al  Ver di ct  Quest i on 9,  whi ch pl aced Ronal d Wei sf l og on t he 

Speci al  Ver di ct  sol el y i n r egar d t o whet her  he was a pr i nci pal  

i n t he Remodel i ng Cont r act  because t hat  i s t he onl y cont ext  i n 

whi ch he coul d have been per sonal l y l i abl e under  t he evi dence 

adduced at  t r i al .    

¶116 Accor di ngl y,  I  woul d r ever se t he deci s i on of  t he cour t  

of  appeal s and r emand t he case t o t he c i r cui t  cour t  t o vacat e 

t he awar d of  damages and at t or ney f ees.    

¶117 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s opi ni on.  
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