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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s af f i r mi ng a j udgment  

and or der  of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Jean W.  

Di Mot t o,  Judge. 1  The ci r cui t  cour t  deni ed,  wi t hout  an 

evi dent i ar y hear i ng,  Andr ae D.  Howel l ' s  post convi ct i on mot i on t o 

wi t hdr aw hi s gui l t y pl ea,  hol di ng t hat  t he pl ea col l oquy,  

compl ai nt ,  and sent enci ng suf f i c i ent l y demonst r at ed t hat  Howel l  

                                                 
1 St at e v.  Howel l ,  2006 WI  App 182,  296 Wi s.  2d 380,  722 

N. W. 2d 567.  
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under st ood t hat  he was ai di ng and abet t i ng hi s cousi n Joseph 

Shar p i n f i r st  degr ee r eckl ess i nj ur y,  Wi s.  St at .  § 940. 23( 1) ( a)  

( 2003- 04) , 2 and t hat  t her e was a suf f i c i ent  f act ual  basi s t o 

suppor t  t he pl ea.     

¶2 The i ssue on r ev i ew i s l i mi t ed t o whet her  t he c i r cui t  

cour t  er r ed i n f ai l i ng t o hol d an evi dent i ar y hear i ng on 

Howel l ' s  mot i on t o wi t hdr aw hi s pl ea.   Mor e speci f i cal l y,  t he 

i ssue i s whet her  Howel l ' s  mot i on t o wi t hdr aw hi s gui l t y pl ea 

sat i sf i es,  f or  pur poses of  gr ant i ng an evi dent i ar y hear i ng,  t he 

r equi r ement s of  ( 1)  t he Banger t  l i ne of  cases,  St at e v.  Banger t ,  

131 Wi s.  2d 246,  274,  389 N. W. 2d 12 ( 1986) ;  ( 2)  t he 

Nel son/ Bent l ey l i ne of  cases,  Nel son v.  St at e,  54 Wi s.  2d 489,  

195 N. W. 2d 629 ( 1972) ,  and St at e v.  Bent l ey,  201 Wi s.  2d 303,  

548 N. W. 2d 50 ( 1996) ;  or  ( 3)  bot h l i nes of  cases.   We ar e not  

asked t o deci de,  and do not  deci de,  whet her  t he c i r cui t  cour t  

shoul d ul t i mat el y gr ant  or  deny Howel l ' s  mot i on t o wi t hdr aw hi s  

gui l t y pl ea.    

¶3 Thi s case i nvol ves t he appl i cat i on of  our  wel l -

devel oped case l aw on a c i r cui t  cour t ' s  gr ant i ng an evi dent i ar y  

hear i ng on a def endant ' s mot i on t o wi t hdr aw a gui l t y pl ea.    

¶4 Conf usi on and di sagr eement  abound about  whet her  

Howel l ' s  mot i on paper s pr esent  a Banger t  or  a Nel son/ Bent l ey 

mot i on.   I n t he St at e' s or i gi nal  br i ef  t o t he cour t  of  appeal s,  

counsel  anal yzed Howel l ' s  pl ea- wi t hdr awal  c l ai m i n a Banger t  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se i ndi cat ed.  
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f r amewor k.   I n t he St at e' s suppl ement al  br i ef  t o t he cour t  of  

appeal s and t he St at e' s r esponse t o Howel l ' s  pet i t i on f or  

r evi ew,  counsel  adopt ed t he v i ew of  t he cour t  of  appeal s '  

maj or i t y t hat  Howel l  had al l eged a Nel son/ Bent l ey c l ai m.    

¶5 Counsel  f or  t he St at e suggest s i n t hi s cour t  t hat  upon 

f ur t her  anal ysi s and r ef l ect i on,  Howel l ' s  pl ea- wi t hdr awal  mot i on 

exhi bi t s f eat ur es of  bot h a Banger t  mot i on and a Nel son/ Bent l ey 

mot i on,  and i s i n ef f ect  a " dual - pur pose mot i on. "   The mot i on 

al l eges t hat  Howel l ' s  mi sunder st andi ng was a r esul t  of  pr obl ems 

occur r i ng bot h wi t hi n and out si de t he pl ea col l oquy.  

¶6 The cour t  of  appeal s di d not  r evi ew Howel l ' s  mot i on as 

a Banger t  mot i on because i t  concl uded t hat  Howel l  had not  

al l eged t hat  t he pl ea col l oquy was def ect i ve.   The di ssent i ng 

j udge i n t he cour t  of  appeal s consi der ed Howel l ' s  mot i on t o be a 

Banger t  mot i on descr i bi ng a def ect i ve pl ea col l oquy.   

¶7 For  t he r easons set  f or t h,  we hol d t hat  Howel l  i s  

ent i t l ed under  Banger t  t o an ev i dent i ar y hear i ng r egar di ng hi s  

mot i on t o wi t hdr aw hi s gui l t y pl ea.   As r equi r ed by Banger t ,  t he 

mot i on makes a pr i ma f aci e showi ng t hat  t he c i r cui t  cour t ' s  pl ea 

col l oquy di d not  conf or m wi t h Wi s.  St at .  § 971. 08 and j udi c i al l y  

mandat ed pr ocedur es and i ncl udes t he al l egat i on t hat  Howel l  di d 

not  know or  under st and i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea col l oquy. 3  I n keepi ng wi t h Banger t ,  we 

                                                 
3 St at e v.  Br own,  2006 WI  100,  ¶2,  293 Wi s.  2d 594,  716 

N. W. 2d 906 ( c i t i ng St at e v.  Hampt on,  2004 WI  107,  ¶46,  274 
Wi s.  2d 379,  683 N. W. 2d 14;  St at e v.  Banger t ,  131 Wi s.  2d 246,  
274,  389 N. W. 2d 12 ( 1986) ) .    
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exami ne t he r ecor d at  t he pl ea hear i ng;  we do not  conf abul at e 

about  f act s and conver sat i ons not  on t he r ecor d.   We st ay 

f ocused.   A def endant ' s r i ght  t o an evi dent i ar y hear i ng under  

Banger t  cannot  be ci r cumvent ed by ei t her  t he cour t  or  t he St at e 

asser t i ng t hat  based on t he r ecor d as a whol e t he def endant ,  

despi t e t he def ect i ve pl ea col l oquy,  ent er ed a const i t ut i onal l y  

sound pl ea.    

¶8 I n anal yzi ng Howel l ' s  mot i on under  Nel son/ Bent l ey,  we 

concl ude t hat  t he par t  of  t he mot i on t hat  coul d be consi der ed a 

Nel son/ Bent l ey mot i on r ai ses t he same l egal  i ssue as t he c l ai m 

under  Banger t ,  namel y t hat  t he pl ea was not  knowi ng,  

i nt el l i gent ,  and vol unt ar y because Howel l  mi sunder st ood t he 

concept  of  par t y- t o- a- cr i me l i abi l i t y .   The evi dent i ar y mat t er  

pr esent ed i n t he Nel son/ Bent l ey por t i on of  t he mot i on,  namel y 

t hat  Howel l  mi sunder st ood par t y- t o- a- cr i me l i abi l i t y  based on 

conver sat i ons wi t h hi s at t or ney,  wi l l  l i kel y be addr essed at  t he 

Banger t  hear i ng.   Consequent l y,  we need not  assess t he val i di t y  

of  Howel l ' s  Nel son/ Bent l ey c l ai m.   Howel l ' s  mot i on ent i t l es hi m 

t o an evi dent i ar y hear i ng under  Banger t  on t he i ssue of  whet her  

hi s pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y.  

¶9 We t hus hol d t hat  Howel l ' s  mot i on war r ant s hi m an 

evi dent i ar y hear i ng under  Banger t  t o det er mi ne whet her  he can 

wi t hdr aw hi s gui l t y pl ea because i t  was not  knowi ng,  

i nt el l i gent ,  or  vol unt ar y.   The bur den i s on t he St at e at  t he 

evi dent i ar y hear i ng i n t he i nst ant  case on t he Banger t  mot i on t o 

pr ove by c l ear  and convi nci ng evi dence t hat  Howel l ' s  pl ea was 

knowi ng,  i nt el l i gent ,  and vol unt ar y.  
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¶10 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he cause t o t he c i r cui t  cour t  f or  an 

evi dent i ar y hear i ng under  Banger t  t o det er mi ne whet her  Howel l  i s  

ent i t l ed t o wi t hdr aw hi s gui l t y pl ea.    

I  

¶11 We br i ef l y summar i ze t he f act s her e.   We di scuss t he 

pl ea col l oquy and Howel l ' s  mot i on when we exami ne t he l egal  

i ssues r el at i ng t o Banger t  and Nel son/ Bent l ey.  

¶12 On Febr uar y 8,  2004,  Mar cus Pear son was shot  t wi ce 

whi l e seat ed i n hi s vehi c l e.   The def endant ,  Andr ae D.  Howel l ,  

al ong wi t h hi s s i st er  Ki mber l y and hi s cousi n Joseph Shar p,  had 

al l egedl y dr i ven t o t he scene t o f i nd anot her  s i st er ,  Apr i l ,  who 

was dat i ng Pear son.   Pear son al l eged t hat  Howel l  exi t ed hi s 

vehi c l e,  br andi shed a r i f l e,  and shot  hi m.  

¶13 The St at e char ged Howel l  wi t h f i r st  degr ee r eckl ess 

i nj ur y under  Wi s.  St at .  § 940. 23( 1) ( a) . 4  On t he dat e or i gi nal l y 

set  f or  t r i al ,  Shar p al l egedl y admi t t ed t o Howel l ' s  t r i al  

counsel  t hat  Shar p,  not  Howel l ,  shot  t he v i ct i m.   Howel l ' s  t r i al  

counsel  r equest ed an adj our nment  al l egedl y i n l i ght  of  t hi s 

i nf or mat i on.        

¶14 At  t he next  hear i ng,  t he St at e moved t o amend t he 

i nf or mat i on t o add par t y- t o- a- cr i me l i abi l i t y ,  on t he t heor y 

t hat  evi dence at  t he t r i al  mi ght  show t hat  Shar p,  not  Howel l ,  

was t he shoot er  and t hat  Howel l  " assi st ed peopl e i n put t i ng t he 

                                                 
4 The i nf or mat i on i ncor r ect l y st at es t hat  t he char ge i s 

f i r st  degr ee r eckl essl y endanger i ng saf et y under  Wi s.  St at .  
§ 941. 30( 1) .  
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v i ct i m"  i n a pl ace wher e he coul d be shot  by someone el se.   A 

par t y t o a cr i me i s st at ut or i l y  def i ned as " a per son who 

di r ect l y commi t s t he cr i me" ;  a per son who " i nt ent i onal l y ai ds 

and abet s t he commi ssi on"  of  a cr i me;  or  a per son who " i s a 

par t y t o a conspi r acy wi t h anot her  t o commi t  i t . " 5  Mi l waukee 

Count y Ci r cui t  Cour t  Judge Ri char d J.  Sankovi t z al l owed t he 

amendment . 6    

¶15 On t he same day t he i nf or mat i on was amended,  Howel l  

ent er ed a gui l t y pl ea t o bei ng par t y t o t he cr i me of  f i r st  

degr ee r eckl ess i nj ur y.   Judge Sankovi t z conduct ed t he pl ea 

col l oquy,  accept ed t he pl ea,  and convi ct ed Howel l  of  t he of f ense 

char ged.   

¶16 At  a l at er  pr oceedi ng,  Mi l waukee Count y Ci r cui t  Cour t  

Judge Jean Di Mot t o sent enced Howel l  t o f our t een year s '  

i mpr i sonment  wi t h seven year s of  i ni t i al  i ncar cer at i on and seven 

year s of  ext ended super vi s i on.    

¶17 Ther eaf t er ,  Howel l  f i l ed a post convi ct i on mot i on t o 

wi t hdr aw hi s gui l t y pl ea pur suant  t o Wi s.  St at .  § 809. 30,  

ar gui ng t hat  hi s pl ea was not  ent er ed knowi ngl y,  i nt el l i gent l y,  

and vol unt ar i l y  because he f ai l ed t o under st and t he concept  of  

par t y- t o- a- cr i me l i abi l i t y  f or  f i r st  degr ee r eckl ess i nj ur y.    

¶18 The ci r cui t  cour t ,  Judge Jean Di Mot t o,  wi t hout  

i ndi cat i ng whet her  she was r ul i ng under  t he Banger t  or  

                                                 
5 Wi s.  St at .  § 939. 05( 1) , ( 2) ( b) .  

6 I t  appear s t hat  t he char ge was onl y const r uct i vel y amended 
t o i ncl ude a par t y- t o- a- cr i me modi f i er ;  nei t her  t he compl ai nt  
nor  t he i nf or mat i on i n t he r ecor d r ef l ect s t hi s amendment .    
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Nel son/ Bent l ey l i ne of  cases,  deni ed Howel l ' s  mot i on wi t hout  an 

evi dent i ar y hear i ng.   The ci r cui t  cour t  r ul ed t hat  " [ t ] he pl ea 

i n conj unct i on wi t h t he compl ai nt  i s  mor e t han suf f i c i ent  t o 

est abl i sh t hat  t he def endant  act ed as a par t y t o a cr i me i n t he 

of f ense per pet r at ed agai nst  Mar cus Pear son and t hat  t he 

def endant  under st ood t hat  he was ai di ng hi s cousi n or  

i nt ent i onal l y assi st i ng hi s cousi n i n f aci l i t at i ng t he 

commi ssi on of  t he of f ense,  whet her  or  not  he r eal i zed hi s cousi n 

woul d ut i l i ze t he weapon"  ( emphasi s i n or i gi nal ) .  

¶19 On appeal ,  t he cour t  of  appeal s  af f i r med t he c i r cui t  

cour t ' s  j udgment  and or der ,  hol di ng t hat  Howel l ' s  mot i on r ai sed 

a Nel son/ Bent l ey chal l enge and t hat  Howel l ' s  mot i on cont ai ned 

onl y concl usor y al l egat i ons t hat  wer e not  " subj ect  t o meani ngf ul  

assessment  i n l i ght  of  t he r ecor d. "    

¶20 Howel l  pet i t i oned t he cour t  of  appeal s f or  a r ehear i ng 

i n l i ght  of  St at e v.  Hampt on,  2004 WI  107,  274 Wi s.  2d 379,  683 

N. W. 2d 14.   The cour t  of  appeal s wi t hdr ew i t s or i gi nal  unani mous 

opi ni on t o addr ess t he al l eged i nconsi st ency bet ween i t s  

deci s i on and t hi s cour t ' s  deci s i on i n Hampt on. 7   

¶21 Upon r ehear i ng,  t he cour t  of  appeal s once agai n hel d 

t hat  Howel l  was not  ent i t l ed t o an evi dent i ar y hear i ng on hi s 

mot i on t o wi t hdr aw hi s gui l t y pl ea.   The cour t  of  appeal s 

det er mi ned t hat  " Howel l ' s  mot i on di d not  asser t  t hat  hi s pl ea 

col l oquy was def ect i ve wi t hi n t he meani ng of  St at e v.  Banger t . " 8  

                                                 
7 Howel l ,  296 Wi s.  2d 380,  ¶10.  

8 I d. ,  ¶9 ( emphasi s i n or i gi nal ) .  
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The cour t  of  appeal s appl i ed Nel son/ Bent l ey t o Howel l ' s  mot i on 

and agai n hel d t hat  Howel l ' s  mot i on i ncl uded onl y concl usor y 

st at ement s t hat  di d not  ent i t l e hi m t o an evi dent i ar y hear i ng.  

The cour t  of  appeal s r ej ect ed Howel l ' s  ar gument  t hat  Hampt on 

does not  r equi r e mor e t han a concl usor y s t at ement  i n a 

post convi ct i on mot i on t o wi t hdr aw a gui l t y  pl ea when t he 

def endant  al l eges he mi sunder st ood t he nat ur e of  t he cr i me 

char ged.  

¶22 Cour t  of  Appeal s Judge Char l es Dykman di ssent ed,  

concl udi ng t hat  Howel l  had i n f act  r ai sed a Banger t  c l ai m and 

al l eged suf f i c i ent  f act s t o ent i t l e hi m t o an evi dent i ar y 

hear i ng.   Judge Dykman al so concl uded t hat  Hampt on appl i ed t o 

bot h Banger t  and non- Banger t  ( t hat  i s ,  t o Nel son/ Bent l ey)  c l ai ms 

and t hat  under  Hampt on,  Howel l  had suf f i c i ent l y al l eged a 

mi sunder st andi ng t o war r ant  an evi dent i ar y hear i ng on t he 

mot i on.  

I I  

¶23 " A pl ea of  gui l t y i s mor e t han a conf essi on whi ch 

admi t s t hat  t he accused di d var i ous act s;  i t  i s  i t sel f  a 

convi ct i on .  .  .  . " 9  By pl eadi ng gui l t y or  no cont est  t o a 

cr i me,  a def endant  wai ves i mpor t ant  const i t ut i onal  r i ght s,  

i ncl udi ng t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  t he r i ght  t o 

a j ur y t r i al ,  and t he r i ght  t o conf r ont  one' s accuser s. 10  Under  

t he Uni t ed St at es Const i t ut i on,  a gui l t y or  no cont est  pl ea 

                                                 
9 Boyki n v.  Al abama,  395 U. S.  238,  242 ( 1969) .  

10 I d.  at  243;  Hampt on,  274 Wi s. 2d 379,  ¶22.  
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" must  be af f i r mat i vel y shown t o be knowi ng,  i nt el l i gent ,  and 

vol unt ar y. " 11   

¶24 To war r ant  an evi dent i ar y hear i ng on a post convi ct i on 

mot i on t o wi t hdr aw a pl ea of  gui l t y or  no cont est ,  t he def endant  

must  sat i sf y t he r equi r ement s of  Banger t  or  Nel son/ Bent l ey.    

I I I  

¶25 We f i r st  anal yze Howel l ' s  mot i on under  Banger t .    

¶26 Banger t  and i t s pr ogeny gover n t he c i r cui t  cour t  at  

pl ea col l oqui es.   A c i r cui t  cour t  must  addr ess def endant s 

per sonal l y and f ul f i l l  sever al  dut i es set  f or t h i n 

Wi s.  St at .  § 971. 0812 and j udi c i al  mandat es t o ensur e t hat  a pl ea 
                                                 

11 Br own,  293 Wi s.  2d 594,  ¶25.  

12 Wi sconsi n St at .  § 971. 08 pr ovi des:  

971. 08 Pl eas of  gui l t y and no cont est ;  wi t hdr awal  
t her eof .  

( 1)  Bef or e t he cour t  accept s a pl ea of  gui l t y or  no 
cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

( a)  Addr ess t he def endant  per sonal l y and det er mi ne 
t hat  t he pl ea i s made vol unt ar i l y  wi t h under st andi ng 
of  t he nat ur e of  t he char ge and t he pot ent i al  
puni shment  i f  convi ct ed.  

( b)   Make such i nqui r y as sat i sf i es i t  t hat  t he 
def endant  i n f act  commi t t ed t he cr i me char ged.  

( c)   Addr ess t he def endant  per sonal l y and advi se t he 
def endant  as f ol l ows:   " I f  you ar e not  a c i t i zen of  
t he Uni t ed St at es of  Amer i ca,  you ar e advi sed t hat  a 
pl ea of  gui l t y or  no cont est  f or  t he of f ense wi t h 
whi ch you ar e char ged may r esul t  i n depor t at i on,  t he 
excl usi on f r om admi ssi on t o t hi s  count r y or  t he deni al  
of  nat ur al i zat i on,  under  f eder al  l aw. "  

( d)   I nqui r e of  t he di st r i ct  at t or ney whet her  he or  
she has compl i ed wi t h s.  971. 095( 2) .  
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of  gui l t y or  no cont est  i s  const i t ut i onal l y sound. 13  The pur pose 

of  t hese dut i es i s t o i nf or m t he def endant  of  t he nat ur e of  t he 

char ges,  t o ascer t ai n t he def endant ' s under st andi ng of  t he 

char ge,  and t o ensur e t hat  t he def endant  i s awar e of  t he 

const i t ut i onal  r i ght s bei ng wai ved. 14  " I n a l egal  sense,  t he 

pur pose of  t he col l oquy i s t o assur e a vol unt ar y and i nt el l i gent  

pl ea,  as wel l  as f undament al  f ai r ness i n t he t aki ng of  pl eas. " 15  

¶27 A Banger t  Mot i on.   A def endant  may i nvoke Banger t  onl y 

by al l egi ng t hat  t he c i r cui t  cour t  f ai l ed t o f ul f i l l  i t s  pl ea 

col l oquy dut i es. 16  A Banger t  mot i on war r ant s an evi dent i ar y 

                                                                                                                                                             
( 2)  I f  a cour t  f ai l s  t o advi se a def endant  as r equi r ed 
by sub.  ( 1) ( c)  and a def endant  l at er  shows t hat  t he 
pl ea i s l i kel y t o r esul t  i n t he def endant ' s 
depor t at i on,  excl usi on f r om admi ssi on t o t hi s count r y 
or  deni al  of  nat ur al i zat i on,  t he cour t  on t he 
def endant ' s mot i on shal l  vacat e any appl i cabl e 
j udgment  agai nst  t he def endant  and per mi t  t he 
def endant  t o wi t hdr aw t he pl ea and ent er  anot her  pl ea.   
Thi s subsect i on does not  l i mi t  t he abi l i t y  t o wi t hdr aw 
a pl ea of  gui l t y or  no cont est  on any ot her  gr ounds.  

( 3)  Any pl ea of  gui l t y whi ch i s not  accept ed by t he 
cour t  or  whi ch i s subsequent l y per mi t t ed t o be 
wi t hdr awn shal l  not  be used agai nst  t he def endant  i n a 
subsequent  act i on.  

13 The cour t  r ecent l y comment ed on t hese dut i es i n Br own,  
293 Wi s.  2d 594,  ¶¶34- 36.   We wi l l  descr i be onl y t hose dut i es 
r el evant  t o t he i nst ant  r evi ew.   The r emai nder  ar e di scussed i n 
Br own.  

14 Banger t ,  131 Wi s.  2d at  267.    

15 Hampt on,  274 Wi s. 2d 379,  ¶44.  " I n a pr act i cal  sense,  t he 
pur pose of  t he col l oquy i s t o pr omot e f i nal i t y by el i mi nat i ng 
one of  t he gr ounds f or  pl ea wi t hdr awal . "   I d.  

16 Br own,  293 Wi s.  2d 594,  ¶36.  
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hear i ng i f  ( 1)  t he mot i on makes " a pr i ma f aci e showi ng t hat  

[ t he]  pl ea was accept ed wi t hout  t he t r i al  cour t ' s  conf or mance 

wi t h [ Wi s.  St at . ]  § 971. 08 or  ot her  mandat or y pr ocedur es, " 17 and 

i f  ( 2)  t he mot i on al l eges t hat  i n f act  t he def endant  di d not  

know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea col l oquy. 18   

¶28 The r equi r ement s f or  a Banger t  mot i on ar e r el at i vel y 

r el axed because t he sour ce of  t he def endant ' s mi sunder st andi ng,  

t he pl ea col l oquy def ect ,  shoul d be cl ear  f r om t he t r anscr i pt  of  

t he hear i ng at  whi ch t he pl ea was t aken.   We r equi r e l ess f r om 

t he al l egat i ons i n a Banger t  mot i on because t he ci r cui t  cour t  

bear s t he r esponsi bi l i t y  of  pr event i ng f ai l ur es i n t he pl ea 

col l oquy. 19  

                                                 
17 Banger t ,  131 Wi s.  2d at  274.   I n Hampt on,  we expl ai ned 

t hat  " t he def endant  must  poi nt  t o a speci f i c  def ect  i n t he pl ea 
hear i ng whi ch const i t ut es an er r or  by t he cour t .   The def endant  
wi l l  not  sat i sf y t hi s bur den mer el y by al l egi ng t hat  ' t he pl ea 
col l oquy was def ect i ve'  or  ' t he cour t  f ai l ed t o conf or m t o i t s 
mandat or y dut i es dur i ng t he pl ea col l oquy. '   The def endant  must  
make speci f i c  al l egat i ons .  .  .  . "   Hampt on,  274 Wi s. 2d 379,  
¶57.  

18 Banger t ,  131 Wi s.  2d at  274.   See al so Hampt on,  274 
Wi s. 2d 379,  ¶46.   A Banger t  c l ai m,  i n essence,  " ar gues t hat  t he 
col l oquy conduct ed by t he t r i al  cour t  at  t he pl ea hear i ng was 
const i t ut i onal l y i nsuf f i c i ent  t o ascer t ai n [ t he def endant ' s]  
under st andi ng of  t he nat ur e of  t he char ge and [ t he def endant ' s]  
knowl edge of  whi ch const i t ut i onal  r i ght s he was wai vi ng. "   
Banger t ,  131 Wi s.  2d at  255.  

19 Banger t  " r equi r es somet hi ng l ess t o suppor t  t he 
def endant ' s al l egat i on of  hi s under st andi ng at  t he t i me of  pl ea 
[ because]  t he cour t  can head of f  t he pr obl em wi t h a suf f i c i ent  
pl ea col l oquy. "   Hampt on,  274 Wi s.  2d 379,  ¶65.  
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¶29 I f  t he def endant ' s mot i on meet s bot h pr ongs of  

Banger t ,  t he St at e has t he bur den t o pr ove at  t he evi dent i ar y 

hear i ng t hat  t he pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y. 20   

¶30 St andar d of  Appel l at e Revi ew.   Thi s cour t  deci des 

whet her  a post convi ct i on mot i on t o wi t hdr aw a gui l t y or  no 

cont est  pl ea under  Banger t  ent i t l es a def endant  t o an 

evi dent i ar y hear i ng i ndependent l y of  t he c i r cui t  cour t  and cour t  

of  appeal s but  benef i t i ng f r om t hei r  anal yses. 21   

¶31 A r evi ewi ng cour t  f i r st  det er mi nes as a mat t er  of  l aw 

whet her  a def endant ' s mot i on " has poi nt ed t o def i c i enci es i n t he 

pl ea col l oquy t hat  est abl i sh a v i ol at i on of  Wi s.  St at .  § 971. 08 

or  ot her  mandat or y dut i es at  a pl ea hear i ng. " 22  The r evi ewi ng 

cour t  t hen det er mi nes as a mat t er  of  l aw whet her  a def endant  

" has suf f i c i ent l y al l eged t hat  he di d not  know or  under st and 

i nf or mat i on t hat  shoul d have been pr ovi ded at  t he pl ea 

hear i ng .  .  .  . " 23   

¶32 Howel l ' s  Banger t  Mot i on.   Howel l  and t he St at e agr ee 

i n t hi s cour t  t hat  Howel l ' s  mot i on shoul d be consi der ed under  

Banger t .   They di sagr ee,  however ,  whet her  t he mot i on ent i t l es 

Howel l  t o an evi dent i ar y hear i ng under  Banger t .   

                                                 
20 Banger t ,  131 Wi s.  2d at  274- 75.  

21 Br own,  293 Wi s.  2d 594,  ¶21.    

22 Br own,  293 Wi s.  2d 594,  ¶21;  see al so St at e v.  
Lacker shi r e,  2007 WI  74,  ¶25,  ___ Wi s.  2d ___,  ___ N. W. 2d ___.    

23 Br own,  293 Wi s.  2d 594,  ¶21 ( c i t i ng Bent l ey,  201 
Wi s.  2d at  310) .  
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¶33 Howel l  cont ends t hat  hi s al l egat i ons ar e suf f i c i ent  t o 

ent i t l e hi m t o an evi dent i ar y hear i ng under  Banger t ,  namel y t hat  

t he c i r cui t  cour t  di d not  det er mi ne t hat  t he pl ea was made 

vol unt ar i l y  wi t h under st andi ng of  t he nat ur e of  t he char ge;  di d 

not  c l ar i f y what  par t y- t o- a- cr i me l i abi l i t y  ent ai l ed;  and di d 

not  cor r ect  mi sl eadi ng st at ement s t he St at e made dur i ng t he pl ea 

col l oquy about  par t y- t o- a- cr i me l i abi l i t y .   He asser t s t hat  as a 

r esul t ,  he di d not  under st and par t y- t o- a- cr i me l i abi l i t y  such 

t hat  hi s pl ea was not  knowi ng or  vol unt ar y.  

¶34 The St at e cont ends t hat  Howel l ' s  Banger t  mot i on f ai l s  

because t he pl ea col l oquy was not  def ect i ve.   The St at e asser t s 

t hat  t he pl ea col l oquy adequat el y and accur at el y  i nf or med Howel l  

of  hi s cr i mi nal  l i abi l i t y  as an ai der  and abet t or  par t y t o a 

cr i me.  

¶35 Rel evant  t o t he i nst ant  r evi ew ar e t wo Banger t  dut i es 

of  a c i r cui t  cour t  at  t he pl ea col l oquy.    

¶36 One,  " t he [ c i r cui t ]  cour t  must  addr ess t he def endant  

per sonal l y and .  .  .  [ e] st abl i sh t he def endant ' s under st andi ng 

of  t he nat ur e of  t he cr i me wi t h whi ch he i s char ged and t he 

r ange of  puni shment s t o whi ch he i s subj ect i ng hi msel f  by 

ent er i ng a pl ea .  .  .  . " 24  Two,  " t he [ c i r cui t ]  cour t  must  

addr ess t he def endant  per sonal l y and .  .  .  [ a] scer t ai n 

                                                 
24 I d. ,  ¶35 ( ci t i ng Banger t ,  131 Wi s.  2d at  262;  

Wi s.  St at .  § 971. 08( 1) ( a) ) .    
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per sonal l y whet her  a f act ual  basi s exi st s  t o suppor t  t he 

pl ea .  .  .  . " 25   

¶37 Dut y t o Est abl i sh Def endant ' s Under st andi ng.   We f i r st  

exami ne t he ci r cui t  cour t ' s  dut y t o est abl i sh t he def endant ' s 

under st andi ng of  t he nat ur e of  t he cr i me.   I n St at e v.  Br own,  

2006 WI  100,  ¶55,  293 Wi s.  2d 594,  716 N. W. 2d 906,  t he cour t  

r ecogni zed t hat  par t y- t o- a- cr i me l i abi l i t y  needed t o be 

addr essed by t he c i r cui t  cour t  dur i ng t he pl ea col l oquy.   

¶38 I n t he i nst ant  case,  as evi denced by t he r ecor d,  t he 

c i r cui t  cour t  engaged i n onl y a l i mi t ed expl or at i on r egar di ng 

whet her  Howel l  under st ood t he nat ur e of  hi s cr i mi nal  l i abi l i t y  

as an ai der  and abet t or .    

¶39 We exami ne t he r el evant  por t i ons of  t he r ecor d,  namel y 

t he t r anscr i pt  of  t he pl ea col l oquy,  t o det er mi ne whet her  t he 

pl ea col l oquy was def ect i ve.   We exami ne t he pl ea col l oquy f i r st  

t o det er mi ne whet her  t he c i r cui t  cour t  i nf or med Howel l  of  t he 

nat ur e of  t he char ge and t hen whet her  t he c i r cui t  cour t  

ascer t ai ned Howel l ' s  under st andi ng of  t he nat ur e of  t he char ge. 26 

¶40 I n per mi t t i ng t he amendment  t o t he char ge t o i ncl ude 

t he par t y- t o- a- cr i me modi f i er  at  t he begi nni ng of  t he pl ea 

                                                 
25 I d.  ( c i t i ng Banger t ,  131 Wi s.  2d at  262;  

Wi s.  St at .  § 971. 08( 1) ( b) ) .    

26 Banger t ,  131 Wi s.  2d at  267.   I n Banger t ,  t he cour t  
" char act er i ze[ d]  t hi s obl i gat i on as a dut y t o f i r st  i nf or m a 
def endant  of  t he nat ur e of  t he char ge or ,  al t er nat i vel y,  t o 
f i r st  ascer t ai n t hat  t he def endant  possesses accur at e 
i nf or mat i on about  t he nat ur e of  t he char ge.   The cour t  must  t hen 
ascer t ai n t he def endant ' s under st andi ng of  t he nat ur e of  t he 
char ge .  .  .  . "   I d.  
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hear i ng,  t he c i r cui t  cour t  char act er i zed par t y- t o- a- cr i me 

l i abi l i t y  i n t he i nst ant  case as assi st i ng peopl e i n put t i ng t he 

v i ct i m i n a pl ace wher e he coul d be shot .   The ci r cui t  cour t  

t hen engaged i n t he f ol l owi ng exchange wi t h Howel l ' s  t r i al  

counsel  and Howel l :    

THE COURT:  Woul d i t  be f ai r  t o st at e t hat  t he 
amendment  t o t he i nf or mat i on compr i ses t he pr ospect  
t hat  at  t r i al  t he evi dence mi ght  show t hat  Mr .  Howel l  
di dn' t  pul l  t he t r i gger ,  but  t hat  he assi st ed peopl e 
i n put t i ng t he v i ct i m i n a pl ace wher e he coul d be 
shot  by somebody el se? 

[ DEFENSE COUNSEL] :  That ' s a cor r ect  st at ement .  

THE COURT:  Mr .  Howel l ,  do you agr ee wi t h t hat ? 

THE DEFENDANT:  Yes,  Your  Honor .   

( Emphasi s added. )  

¶41 Lat er  i n t he pl ea col l oquy,  t he c i r cui t  cour t  

descr i bed how i f  Howel l  went  t o t r i al  t he St at e woul d have t o 

pr ove t hat  Howel l  shot  t he v i ct i m or  assi st ed t he per son who 

shot  t he v i ct i m,  knowi ng what  t hat  per son was doi ng.   The 

ci r cui t  cour t  addr essed Howel l  as f ol l ows:  

THE COURT:  Do you under st and t hat  bef or e you can be 
f ound gui l t y t he St at e woul d be r equi r ed t o pr ove t hat  
on Febr uar y 8t h of  t hi s year  someone caused gr eat  
bodi l y har m t o [ Pear son] .   The St at e woul d have t o 
pr ove t hat  whoever  di d t hi s [ shot  Pear son]  di d i t  by 
cr i mi nal l y r eckl ess conduct .   That  means t hat  t hey 
wer e engaged i n conduct  t hat  t he per son knew at  t he 
t i me t o cr eat e a subst ant i al  and unr easonabl e r i sk of  
deat h or  gr eat  bodi l y har m t o Mr .  Pear son,  and was 
awar e t hat  t hey wer e cr eat i ng such a r i sk.   The St at e 
woul d have t o pr ove t hat  t he per son who shot  hi m,  shot  
hi m i n c i r cumst ances whi ch showed ut t er  di sr egar d f or  
human l i f e.   And t hen t he St at e woul d have t o pr ove 
ei t her  t hat  you wer e t he per son who di d al l  t hose 
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t hi ngs or  t hat  you i nt ent i onal l y assi st ed someone el se 
who was doi ng t hose t hi ngs,  knowi ng what  t hey wer e 
doi ng.    

Do you under st and what  t he St at e woul d have t o pr ove? 

THE DEFENDANT:  Yes.  

( Emphasi s added. )  

¶42 When pr ompt ed by t he c i r cui t  cour t ,  t he St at e,  i n 

descr i bi ng t he nat ur e of  Howel l ' s  cr i mi nal  l i abi l i t y  as a par t y 

t o a cr i me,  expl ai ned t hat  Howel l  was wi t h t he shoot er ,  obser ved 

t he shoot er  wi t h t he gun as t hey got  out  of  t he car ,  and woul d 

have appr oached t he vi ct i m i n t hi s s i t uat i on.   Thi s par t  of  t he 

col l oquy r eads as f ol l ows:  

THE COURT:  So,  i f  t he case came t o t r i al  what  ar e t he 
t wo possi bi l i t i es t hat  t he St at e coul d pr ove as f ar  as 
Mr .  Howel l ' s  i nvol vement  i n t he shoot i ng? 

[ THE STATE] :  The t wo possi bi l i t i es woul d be,  Judge,  
t hat ,  one,  he i s  t he act ual  shoot er ,  whi ch woul d have 
been t he vi ct i m' s act ual  t est i mony;  t he ot her  i s what  
def ense counsel  and I  have di scussed.   Hi s posi t i on 
and hi s ar gument  t o t he cour t  wi l l  be t hat  hi s cousi n 
was t he shoot er  and he was t her e wi t h hi m,  obser ved 
hi m wi t h t he gun as t hey got  out  of  t he car  and woul d 
have appr oached t he vi ct i m i n t hi s s i t uat i on.  

THE COURT:  Ar e t hose f act s —— or  may I  accept  t hose 
f act s as t r ue? 

DEFENSE COUNSEL:  We woul d st i pul at e t o t hat  f act ual  
basi s and t hose ar e t he f act s upon whi ch Mr .  Howel l  
has i ndi cat ed hi s gui l t  t o me as wel l .   I s t hat  
cor r ect ? 

THE DEFENDANT:  Yes.  

THE COURT:  So,  Mr .  Howel l ,  you' r e not  necessar i l y  
agr eei ng t hat  you shot  Mr .  Pear son;  t hat  you ar e 
agr eei ng t hat  you and your  cousi n went  t her e and t hat  
you appr oached Mr .  Pear son and by doi ng so you 
assi st ed your  cousi n i n shoot i ng hi m? 
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THE DEFENDANT:  Yes.  

( Emphasi s added. )   

 ¶43 Al t hough t he ci r cui t  cour t ,  t he St at e,  and Howel l ' s 

t r i al  counsel  wer e di scussi ng t he f act ual  bases f or  t he cr i me 

char ged,  t hese par t s of  t he pl ea col l oquy have bear i ng on t he 

cour t ' s  obl i gat i on t o i nf or m Howel l  of  t he nat ur e of  t he char ge.  

 ¶44 Howel l ' s  mot i on cont ends t hat  t he pl ea col l oquy 

r ei nf or ced Howel l ' s  bel i ef  t hat  hi s mer e pr esence and hi s 

f ai l ur e t o st op t he shoot i ng wer e suf f i c i ent  t o make hi m a par t y  

t o a cr i me.   Howel l  asser t s i n hi s mot i on t hat  he " never  woul d 

have pl ed gui l t y had he r eal i zed t hat  hi s mer e pr esence was not  

enough because he mai nt ai ns he i s i nnocent  and di d not  even know 

t her e was a gun unt i l  Mr .  Shar p r ai sed t he gun up t o shoot . "  

¶45 To demonst r at e t hat  t he c i r cui t  cour t  f ai l ed t o 

expl ai n par t y- t o- a- cr i me l i abi l i t y  adequat el y,  one need onl y 

compar e t he ci r cui t  cour t ' s  pl ea col l oquy wi t h t he pat t er n j ur y 

i nst r uct i on expl ai ni ng t he l i abi l i t y  of  a per son who ai ds and 

abet s t he commi ssi on of  a cr i me.  

¶46 Wi sconsi n Jur y I nst r uct i on——Cr i mi nal  400 ( 2005)  st at es 

i n par t  as f ol l ows:  

A per son i nt ent i onal l y ai ds and abet s t he commi ssi on 
of  a cr i me when,  act i ng wi t h knowl edge or  bel i ef  t hat  
anot her  per son i s commi t t i ng or  i nt ends t o commi t  a 
cr i me,  ( he)  ( she)  knowi ngl y ei t her :  

assi st s t he per son who commi t s t he cr i me;  or  

i s r eady and wi l l i ng t o assi st  and t he 
per son who commi t s t he cr i me knows of  t he 
wi l l i ngness t o assi st .  
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To i nt ent i onal l y ai d and abet  [ f i r st  degr ee r eckl ess 
i nj ur y] ,  t he def endant  must  know t hat  anot her  per son 
i s commi t t i ng or  i nt ends t o commi t  t he cr i me of  [ f i r st  
degr ee r eckl ess i nj ur y]  and have t he pur pose t o assi st  
t he commi ssi on of  t hat  cr i me.  

However ,  a per son does not  ai d and abet  i f  ( he)  ( she)  
i s onl y a byst ander  or  spect at or  and does not hi ng t o 
assi st  t he commi ssi on of  a cr i me. 27 

¶47 The ci r cui t  cour t ' s  cur t  expl anat i on of  ai di ng and 

abet t i ng f al l s  f ar  shor t  of  t hi s j ur y i nst r uct i on and of  any 

ot her  means of  i nf or mi ng Howel l  about  t he nat ur e of  hi s cr i mi nal  

l i abi l i t y .  

¶48 Si mpl y st at i ng t hat  t he St at e woul d have t o pr ove t hat  

Howel l  " assi st ed"  or  " i nt ent i onal l y assi st ed"  t he shoot er  was 

not  suf f i c i ent  t o expl ai n t o Howel l  ai der  and abet t or  par t y- t o-

a- cr i me l i abi l i t y ,  ei t her  gener al l y or  i n t he cont ext  of  f i r st  

degr ee r eckl ess i nj ur y.   The ci r cui t  cour t  di d not  expl ai n how 

Howel l  had been a par t y t o a cr i me i f  he " woul d have appr oached 

t he vi ct i m"  or  i f  he had " assi st ed peopl e i n put t i ng t he v i ct i m 

i n a pl ace wher e he coul d be shot . "   I n shor t ,  t he c i r cui t  

cour t ' s  descr i pt i ons of  t he ai di ng and abet t i ng aspect  of  par t y-

t o- a- cr i me l i abi l i t y  do not  amount  t o a c l ear  expl anat i on of  t he 

char ge.   Thi s cour t  cannot  and shoul d not  specul at e about  what  

i nf or mat i on Howel l ,  counsel ,  and t he ci r cui t  cour t  may have 

shar ed of f  t he r ecor d bef or e t he pl ea hear i ng.   

                                                 
27 The f i nal  sent ence of  t he i nst r uct i on i s t o be used " i f  

suppor t ed by t he evi dence. "   Wi s JI ——Cr i mi nal  400 ( 2005) .  
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¶49 Accor di ngl y,  we concl ude t hat  not hi ng i n t he pl ea 

col l oquy demonst r at es t hat  Howel l  r ecei ved cor r ect  i nf or mat i on 

about  t hi s char ge f r om ot her  sour ces.    

¶50 To sat i sf y Banger t ,  t he c i r cui t  cour t  shoul d have 

est abl i shed not  onl y t hat  Howel l  had t he pr oper  i nf or mat i on but  

al so t hat  he under st ood t hat  i nf or mat i on.   The pl ea col l oquy i n 

t he i nst ant  case quot ed above f ai l ed t o est abl i sh t hat  Howel l  

under st ood t he nat ur e of  t he char ge.  

¶51 Thi s cour t  has r ecommended t hat  t o ascer t ai n a 

def endant ' s under st andi ng of  a char ge,  a c i r cui t  cour t  mi ght  

summar i ze t he nat ur e of  t he char ge by r eadi ng t he j ur y 

i nst r uct i ons,  mi ght  ask def endant ' s counsel  about  hi s or  her  

expl anat i on t o t he def endant  and ask counsel  or  t he def endant  t o 

summar i ze t he expl anat i on,  or  mi ght  r ef er  t o t he r ecor d or  ot her  

evi dence of  t he def endant ' s under st andi ng of  t he nat ur e of  t he 

char ge. 28  We encour age ci r cui t  cour t s t o use t hese or  s i mi l ar  

met hods because " [ e] ach met hod enabl es a cour t  t o ascer t ai n t he 

accur acy of  t he def endant ' s knowl edge;  each met hod gi ves 

subst ant i ve cont ent  t o a def endant ' s under st andi ng. " 29  The 

ci r cui t  cour t  di d not  empl oy any of  t hese suggest ed met hods or  

any ot her  sui t abl e met hod t o ascer t ai n Howel l ' s  under st andi ng of  

par t y- t o- a- cr i me l i abi l i t y .      

                                                 
28 Banger t ,  131 Wi s.  2d at  268;  Br own,  293 Wi s.  2d 594,  

¶¶46- 51.   These r ecommendat i ons ar e not  an exhaust i ve l i s t  of  
met hods f or  c i r cui t  cour t s t o ascer t ai n a def endant ' s knowl edge 
and under st andi ng of  t he nat ur e of  t he char ge.    

29 Br own,  293 Wi s.  2d 594,  ¶56.  
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¶52 The ci r cui t  cour t  di d not  est abl i sh Howel l ' s  

under st andi ng of  t he i nf or mat i on i t  r el ayed t o Howel l  by 

per sonal l y quest i oni ng hi m.   Rat her  t han aski ng Howel l  t o 

summar i ze hi s under st andi ng,  t he c i r cui t  cour t  asked hi m 

quest i ons t hat  r equi r ed si mpl e " yes"  or  " no"  r esponses.    

¶53 As we expl ai ned i n Banger t ,  " [ a]  def endant ' s  mer e 

af f i r mat i ve r esponse t hat  he under st ands t he nat ur e of  t he 

char ge,  wi t hout  est abl i shi ng hi s knowl edge of  t he nat ur e of  t he 

char ge,  submi t s mor e t o a per f unct or y pr ocedur e r at her  t han t o 

t he const i t ut i onal  st andar d t hat  a pl ea be af f i r mat i vel y shown 

t o be vol unt ar i l y  and i nt el l i gent l y made. " 30  By r ef er r i ng s i mpl y 

t o Howel l ' s  " assi st ance"  i n t he cr i me and aski ng Howel l  f or  onl y 

a s i ngl e wor d r esponse,  t he c i r cui t  cour t  di d not  appr opr i at el y 

ascer t ai n Howel l ' s  under st andi ng.   A def endant  must  " at  some 

poi nt  [ have]  expr essed hi s knowl edge of  t he nat ur e of  t he 

char ge"  t o sat i sf y t he r equi r ement  of  Wi s.  St at .  § 971. 08. 31 

¶54 The ci r cui t  cour t  di d not  est abl i sh t hat  Howel l  was 

pr oper l y advi sed of  t he nat ur e of  t he char ge by hi s t r i al  

counsel .   The ci r cui t  cour t  asked Howel l ' s  t r i al  counsel  onl y 

whet her  he was sat i sf i ed t hat  Howel l  was ent er i ng t he gui l t y 

pl ea knowi ngl y and vol unt ar i l y ,  t o whi ch counsel  answer ed " yes. "   

                                                 
30 Banger t ,  131 Wi s.  2d at  269.    

31 Banger t ,  131 Wi s.  2d at  268- 69.   A c i r cui t  cour t  may 
t ai l or  a pl ea col l oquy t o t he i ndi v i dual  def endant .   Br own,  293 
Wi s. 2d 594,  ¶58.   I n " cust omi zi ng a pl ea col l oquy,  however ,  a 
c i r cui t  cour t  must  ' do mor e t han mer el y r ecor d t he def endant ' s 
af f i r mat i on of  under st andi ng. ' "   I d. ,  ¶58 ( quot i ng Banger t ,  131 
Wi s.  2d at  267) .  
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Thi s quest i on by t he c i r cui t  cour t  and Howel l ' s  t r i al  counsel ' s 

r esponse wer e not  adequat e.   " A st at ement  f r om def ense counsel  

t hat  he has r evi ewed t he el ement s of  t he char ge,  wi t hout  some 

summar y of  t he el ement s or  det ai l ed descr i pt i on of  t he 

conver sat i on,  cannot  const i t ut e an ' af f i r mat i ve showi ng t hat  t he 

nat ur e of  t he cr i me has been communi cat ed. ' " 32 

¶55 We t hus agr ee wi t h Howel l  t hat ,  as demonst r at ed by t he 

r ecor d,  t he pl ea col l oquy was def ect i ve i n t hat  t he c i r cui t  

cour t  f ai l ed t o i nf or m Howel l  of  t he nat ur e of  t he char ge and 

f ai l ed t o ascer t ai n Howel l ' s  under st andi ng of  t he nat ur e of  t he 

par t y- t o- a- cr i me char ge.     

¶56 Dut y t o Ascer t ai n Fact ual  Basi s .   We t ur n now t o t he 

second al l eged def ect  i n t he pl ea col l oquy,  namel y t hat  t he 

c i r cui t  cour t  f ai l ed i n i t s dut y t o est abl i sh t he f act ual  basi s 

f or  t he char ged cr i me t o suppor t  Howel l ' s  gui l t y pl ea. 33     

¶57  Howel l ' s  mot i on al l eges t hat  t he c i r cui t  cour t  f ai l ed 

t o est abl i sh a suf f i c i ent  f act ual  basi s f or  t he pl ea by al l egi ng 

t hat  hi s conduct  di d not  sat i sf y par t y- t o- a- cr i me l i abi l i t y  and 

t hat  i f  he had had t he pr oper  under st andi ng he never  woul d have 

pl ed gui l t y because he was not  a par t y t o t he cr i me of  f i r st  

                                                 
32 I d.  ( quot i ng Banger t ,  131 Wi s.  2d at  268) .  

33 Wi s.  St at .  § 971. 08( 1) ( b) ;  Br own,  293 Wi s.  2d 594,  ¶35.   
The dut y of  t he c i r cui t  cour t  t o ascer t ai n whet her  a suf f i c i ent  
f act ual  basi s f or  t he pl ea exi st s i s an i mpor t ant  st at ut or i l y  
and j udi c i al l y  r equi r ed dut y t hat  cannot  be shi r ked.   St at e v.  
Lacker shi r e,  2007 WI  74,  ¶35,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ 
( c i t i ng Br own,  293 Wi s. 2d 594,  ¶35,  c i t i ng Banger t ,  131 
Wi s.  2d at  262;  Wi s.  St at .  § 971. 08( 1) ( b) ) .    
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degr ee r eckl ess i nj ur y.   The St at e r ecogni zes t hat  par t y- t o- a-

cr i me l i abi l i t y  i s  an aspect  of  t he f act ual  basi s of  t he char ged 

cr i me when t he def endant  di savows di r ect  par t i c i pat i on i n t he 

cr i me and di scusses t he f act ual  basi s r equi r ement  i n i t s br i ef .  

¶58 A ci r cui t  cour t ' s  f ai l ur e t o f ul f i l l  t he 

Wi s.  St at .  § 971. 08( 1) ( b)  f act ual  basi s r equi r ement  ent i t l es t he 

def endant  t o t he Banger t  pr ocedur e,  accor di ng t o our  case l aw,  

al t hough " appl y i ng t he Banger t  pr ocedur e f or  f ai l ur e t o sat i sf y 

t he f act ual  basi s r equi r ement  i s an awkwar d f i t . "   St at e v.  

Lacker shi r e,  2007 WI  74 ¶48,  ___ Wi s.  2d ___,  ___ N. W. 2d ___.   

As t he cour t  expl ai ned i n Lacker shi r e,  when a subst ant i al  

quest i on exi st s about  t he f act ual  basi s f or  a pl ea of  gui l t y or  

no cont est ,  doubt s ar i se about  whet her  t he pl ea was knowi ng and 

i nt el l i gent .   The f ocus of  t he Banger t  evi dent i ar y hear i ng i n 

t hese cases wi l l  be on whet her  t he pl ea was knowi ng and 

i nt el l i gent  despi t e t he f ai l ur e of  t he c i r cui t  cour t  t o 

est abl i sh whet her  a f act ual  basi s f or  t he pl ea exi st ed. 34  I n t he 

i nst ant  case,  as i n Lacker shi r e,  t he f act s r el at i ng t o t he 

def endant ' s conduct  r emai n i n di sput e because t he ci r cui t  cour t  

f ai l ed t o est abl i sh whet her  t he under l y i ng conduct  const i t ut ed 

t he cr i me t o whi ch t he def endant  pl ed gui l t y. 35         

¶59 I n l i ght  of  our  r ecent  deci s i on i n Lacker shi r e,  we use 

t hi s oppor t uni t y t o emphasi ze t he i mpor t ance of  a c i r cui t  

                                                 
34 St at e v.  Lacker shi r e,  2007 WI  74,  ¶52,  ___ Wi s.  2d ___,  

___ N. W. 2d ___.  

35 St at e v.  Lacker shi r e,  2007 WI  74,  ¶46,  ___ Wi s.  2d ___,  
___ N. W. 2d ___.  
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cour t ' s  ensur i ng i t  i s  sat i sf i ed t hat  t he def endant  i n f act  

commi t t ed t he cr i me by engagi ng i n suf f i c i ent  i nqui r y at  t he 

pl ea col l oquy. 36 

¶60 The ci r cui t  cour t ' s  di scussi on of  t he f act ual  basi s i s 

l i mi t ed t o t he f ol l owi ng al l eged act i ons by Howel l :  t hat  " he 

assi st ed peopl e i n put t i ng t he v i ct i m i n a pl ace wher e he coul d 

be shot  by somebody el se" ;  t hat  he ei t her  shot  Pear son or  

" i nt ent i onal l y assi st ed someone el se who was doi ng t hose t hi ngs,  

knowi ng what  t hey wer e doi ng" ;  t hat  " he was t her e wi t h [ Shar p] ,  

obser ved hi m wi t h t he gun as t hey got  out  of  t he car  and woul d 

have appr oached t he vi ct i m i n t hi s s i t uat i on" ; 37 and t hat  Howel l  

and Shar p " went  t her e and t hat  [ Howel l ]  appr oached Mr .  Pear son 

and by doi ng so [ he]  assi st ed [ hi s]  cousi n i n shoot i ng hi m. "    

¶61 No addi t i onal  det ai l s about  Howel l ' s  r ol e i n t he cr i me 

char ged appear  i n t he pl ea col l oquy i n par t  because t he ci r cui t  

cour t  al l owed def ense counsel  t o st i pul at e t hat  a f act ual  basi s 

f or  t he pl ea exi st ed i n t he compl ai nt .      

THE COURT:   May I  accept  as t r ue t he f act s st at ed i n 
t he compl ai nt ? 

[ DEFENSE COUNSEL] :   We woul d st i pul at e t o t he f act ual  
basi s f or  t he pl ea i n t he compl ai nt  wi t h t he 
under st andi ng as par t y t o a cr i me.  

¶62 Because t he compl ai nt  was not  amended t o r ef l ect  

par t y- t o- a- cr i me l i abi l i t y ,  t he f act ual  basi s f or  Howel l ' s  

                                                 
36 St at e v.  Lacker shi r e,  2007 WI  74,  ¶50,  ___ Wi s.  2d ___,  

___ N. W. 2d ___;  Wi s.  St at .  § 971. 08( 1) .  

37 St at ement  by t he pr osecut or  i n r esponse t o t he c i r cui t  
cour t .  
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gui l t y pl ea t o ai di ng and abet t i ng t he cr i me was absent  f r om t he 

compl ai nt .   Thus,  def ense counsel ' s st i pul at i on t o t he f act ual  

basi s i n t he compl ai nt  i s  i nsuf f i c i ent  t o f ul f i l l  t he c i r cui t  

cour t ' s  dut y t o per sonal l y ascer t ai n t hat  a f act ual  basi s exi st s 

f or  t he cr i me char ged.   The compl ai nt  s i mpl y st at es t hat  Pear son 

" per sonal l y obser ved t he above- named def endant  [ Howel l ]  

appr oachi ng hi m ar med wi t h a r i f l e,  poi nt  t hi s r i f l e at  hi m and 

shoot  hi m. "    

¶63 The i nf or mat i on i s even l ess i nf or mat i ve about  t he 

cr i me char ged and si mi l ar l y does not  r ef l ect  par t y- t o- a- cr i me 

l i abi l i t y .   Even i f  Howel l ' s  counsel  st i pul at ed t o t he f act s 

el i c i t ed at  t he pr el i mi nar y hear i ng,  t hat  t est i mony i s 

i nsuf f i c i ent  t o pr ovi de a f act ual  basi s f or  t he pl ea. 38 

¶64 The ci r cui t  cour t  di d not  i nqui r e i nt o how Howel l  

" assi st ed"  Shar p,  how " appr oachi ng"  t he v i ct i m const i t ut ed 

assi st ance,  or  how ei t her  al l eged act i on was suf f i c i ent  t o 

est abl i sh t hat  Howel l  ai ded and abet t ed Shar p i n t he shoot i ng.   

That  Howel l  obser ved Shar p wi t h a f i r ear m does not  al one subj ect  

Howel l  t o par t y- t o- a- cr i me l i abi l i t y .   The ci r cui t  cour t  di d not  

i nqui r e i nt o Howel l ' s  knowl edge about  Shar p' s i nt ent i ons or  when 

Howel l  f i r st  obser ved t he f i r ear m.   The ci r cui t  cour t  al so di d 

not  i nqui r e i nt o who pr ocur ed t he f i r ear m or  br ought  i t  t o t he 

                                                 
38 At  t he pr el i mi nar y hear i ng,  Pear son was t he onl y wi t ness 

and he t est i f i ed t hat  Howel l  was t he act ual  shoot er .   Ther e i s  
no di scussi on of  Shar p' s i nvol vement  or  how Howel l  and Shar p 
i nt er act ed.   Ther e i s al so no t est i mony as t o why Pear son was at  
t he l ocat i on of  t he shoot i ng and t hus no i ndi cat i on t hat  Howel l  
ar r anged f or  Pear son t o be t her e.  
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scene.   Nor  di d t he c i r cui t  cour t  det er mi ne whet her  Howel l  had 

t he r equi s i t e i nt ent  f or  par t y- t o- a- cr i me l i abi l i t y .    

¶65 I n Br own,  we expl ai ned t hat  " [ p] r obi ng quest i ons may 

not  al ways be necessar y,  but  t hey hel p t o ensur e a def endant ' s 

under st andi ng and t hey hel p t o compl et e t he hear i ng r ecor d. " 39  

Her e,  t he pl ea col l oquy r ai ses mor e quest i ons t han i t  answer s 

about  what  act ual l y happened r egar di ng Howel l ,  Shar p,  and 

Pear son on t he day of  t he shoot i ng.   

¶66 I n l i ght  of  t he l at e amendment  t o t he char ge addi ng 

par t y- t o- a- cr i me l i abi l i t y  and wi t hout  an accompanyi ng change i n 

t he f act ual  basi s i n t he compl ai nt ,  t he c i r cui t  cour t ,  pur suant  

t o Wi s.  St at .  § 971. 08 and Banger t ,  shoul d have pr obed deeper  t o 

ensur e t hat  t her e was a suf f i c i ent  f act ual  basi s f or  t he pl ea 

t hat  was now based on t he t heor y t hat  Howel l  may not  have been 

t he shoot er  and i nst ead onl y assi st ed t he shoot er .   I t  was 

i mpor t ant  f or  t he c i r cui t  cour t  t o det er mi ne at  t he pl ea 

col l oquy what  assi st ance Howel l  pr ovi ded and whet her  t hat  

assi st ance was pr ovi ded wi t h t he r equi s i t e i nt ent ,  especi al l y 

s i nce t he compl ai nt ,  i nf or mat i on,  and pr el i mi nar y hear i ng di d 

not  addr ess ai der  and abet t or  l i abi l i t y .  

¶67 We r epeat  our  comment s i n Lacker shi r e:   " [ T] he 

obl i gat i on t hat  t he c i r cui t  cour t  est abl i sh a suf f i c i ent  f act ual  

basi s hel ps ensur e t hat  t he def endant ' s pl ea i s knowi ng and 

i nt el l i gent .   The f act ual  basi s r equi r ement  ' pr ot ect s a 

def endant  who i s i n t he posi t i on of  pl eadi ng vol unt ar i l y  wi t h an 

                                                 
39 Br own,  293 Wi s. 2d 594,  ¶77.  
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under st andi ng of  t he nat ur e of  t he char ge but  wi t hout  r eal i z i ng 

t hat  hi s conduct  does not  act ual l y f al l  wi t hi n t he char ge. '   

 .  .  .  A def endant ' s f ai l ur e t o r eal i ze t hat  t he conduct  t o 

whi ch she pl eads gui l t y does not  f al l  wi t hi n t he of f ense char ged 

i s i ncompat i bl e wi t h t he pl ea bei ng ' knowi ng'  and 

' i nt el l i gent . ' " 40  

¶68 We t hus concl ude t hat  Howel l ' s  mot i on sat i sf i es t he 

f i r st  pr ong of  Banger t  by maki ng a pr i ma f aci e demonst r at i on 

t hat  t he pl ea col l oquy was def ect i ve i n est abl i shi ng Howel l ' s  

under st andi ng of  t he nat ur e of  hi s cr i mi nal  l i abi l i t y  as a par t y 

t o a cr i me and i n est abl i shi ng a f act ual  basi s  f or  t he cr i me 

char ged.    

¶69 We f ur t her  concl ude t hat  Howel l ' s  post convi ct i on 

mot i on sat i sf i es t he second pr ong of  Banger t .  I t  al l eges t hat  

t he pl ea was not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

ent er ed.   Howel l ' s  mot i on st at es t hat  Howel l  " bel i eved t hat  he 

was gui l t y as par t y- t o- a- cr i me si mpl y f or  f ai l ur e t o st op t he 

cr i me f r om occur r i ng" ;  t hat  he " di d not  know t hat  bei ng gui l t y 

as par t y t o a cr i me r equi r ed mor e t han hi s pr esence and hi s 

f ai l ur e t o act  t o st op t he shoot i ng" ;  and t hat  he " never  woul d 

have pl ed gui l t y had he r eal i zed t hat  hi s mer e pr esence was not  

enough .  .  .  . "   I n shor t ,  Howel l ' s  mot i on suf f i c i ent l y al l eges 

t hat  he i n f act  di d not  know or  under st and t he i nf or mat i on t hat  

                                                 
40 St at e v.  Lacker shi r e,  2007 WI  74,  ¶35,  ___ Wi s.  2d ___,  

___ N. W. 2d ___ ( i nt er nal  c i t at i ons omi t t ed) .  
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shoul d have been pr ovi ded at  t he pl ea hear i ng t o suppor t  hi s 

gui l t y pl ea.      

¶70 I n a Banger t  mot i on,  a c i r cui t  cour t  and a r evi ewi ng 

cour t  exami ne onl y whet her  " a def endant  i s ent i t l ed t o an 

evi dent i ar y hear i ng when t he cour t  er r s at  a pl ea hear i ng. " 41  

The St at e cannot  c i r cumvent  a def endant ' s r i ght  t o an 

evi dent i ar y hear i ng under  Banger t  by ar gui ng t hat  based on t he 

r ecor d as a whol e t he def endant ,  despi t e t he def ect i ve pl ea 

col l oquy,  ent er ed a const i t ut i onal l y sound pl ea.   " I f  t he mot i on 

est abl i shes a pr i ma f aci e v i ol at i on of  Wi s.  St at .  § 971. 08 or  

ot her  cour t - mandat ed dut i es and makes t he r equi s i t e al l egat i ons,  

t he cour t  must  hol d a post convi ct i on evi dent i ar y hear i ng at  

whi ch t he st at e i s gi ven an oppor t uni t y t o show by cl ear  and 

convi nci ng evi dence t hat  t he def endant ' s pl ea was knowi ng,  

i nt el l i gent ,  and vol unt ar y despi t e t he i dent i f i ed i nadequacy of  

t he pl ea col l oquy. " 42  The St at e wi l l  have t he oppor t uni t y at  t he 

evi dent i ar y hear i ng t o demonst r at e t hat  Howel l  under st ood hi s 

par t y- t o- a- cr i me l i abi l i t y .    

¶71 I n sum,  we concl ude t hat  Howel l ' s  mot i on i s suf f i c i ent  

under  Banger t  and t hat  Howel l  i s  ent i t l ed t o an evi dent i ar y 

hear i ng on hi s Banger t  c l ai ms.   We r emi nd ci r cui t  cour t s ( and 

t he St at e)  t o ensur e t hat  t he Banger t  r equi r ement s ar e met .   

" ' Thi s cour t  cannot  over emphasi ze t he i mpor t ance of  t he t r i al  

cour t ' s  t aki ng gr eat  car e i n ascer t ai ni ng t he def endant ' s 

                                                 
41 Hampt on,  274 Wi s.  2d 379,  ¶72.  

42 Br own,  293 Wi s.  2d 594,  ¶40 ( emphasi s added) .    
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under st andi ng'  of  t he nat ur e of  t he char ges and t he 

const i t ut i onal  r i ght s bei ng wai ved. " 43  Thi s cour t  under st ands 

" t hat  most  t r i al  j udges ar e under  consi der abl e cal endar  

const r ai nt s,  but  i t  i s  of  par amount  i mpor t ance t hat  j udges 

devot e t he t i me necessar y t o ensur e t hat  a pl ea meet s t he 

const i t ut i onal  st andar d.   The pl ea hear i ng col l oquy must  not  be 

r educed t o a per f unct or y exchange.   I t  demands t he t r i al  cour t ' s  

' ut most  sol i c i t ude. ' " 44 

I V 

¶72 Bef or e movi ng t o our  second i nqui r y,  namel y whet her  

Howel l ' s  mot i on sat i sf i es Nel son/ Bent l ey,  we must  br i ef l y 

di scuss a def endant ' s abi l i t y  t o i nvoke bot h Banger t  and 

Nel son/ Bent l ey i n t he same mot i on.  

¶73 A Dual  Banger t  and Nel son/ Bent l ey Mot i on.   A def endant  

may i nvoke bot h Banger t  and Nel son/ Bent l ey i n a s i ngl e 

post convi ct i on mot i on t o wi t hdr aw a pl ea of  gui l t y or  no 

cont est . 45  Nel son/ Bent l ey and Banger t ,  al t hough di f f er ent ,  ar e 
                                                 

43 I d. ,  ¶32 ( quot i ng Banger t ,  at  270) .  

44 I d. ,  ¶33 ( quot i ng Banger t  at  278- 79 ( quot i ng Boyki n,  395 
U. S.  at  243- 44) ) .  

45 Br own,  293 Wi s.  2d 594,  ¶42.   I n Br own,  we expl ai ned:  

When t he def endant  f i l es a dual  pur pose mot i on——t hat  
i s,  a Banger t  mot i on combi ned wi t h a [ Nel son/ Bent l ey]  
mot i on t hat  al l eges i nef f ect i ve assi st ance of  counsel  
or  some ot her  pr obl em af f ect i ng t he pl ea t hat  i s 
ext r i nsi c t o t he pl ea hear i ng r ecor d——t he cour t  shoul d 
make an i ni t i al  r ul i ng on whet her  an evi dent i ar y 
hear i ng i s r equi r ed and,  i f  i t  i s ,  what  t he hear i ng 
wi l l  addr ess.   

I d.  
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not  i nconsi st ent .   Bot h i nvol ve r equest s f or  an evi dent i ar y 

hear i ng on a mot i on t o wi t hdr aw a pl ea of  gui l t y or  no cont est .   

I n bot h t he def endant  has t he bur den of  maki ng a showi ng i n t he 

mot i on t o wi t hdr aw t he pl ea t o j ust i f y an evi dent i ar y hear i ng. 46   

¶74 The Banger t  and Nel son/ Bent l ey mot i ons,  however ,  ar e 

appl i cabl e t o di f f er ent  f act ual  c i r cumst ances. 47  A def endant  

i nvokes Banger t  when t he pl ea col l oquy i s def ect i ve;  a def endant  

i nvokes Nel son/ Bent l ey when t he def endant  al l eges t hat  some 

f act or  ext r i nsi c t o t he pl ea col l oquy,  l i ke i nef f ect i ve 

assi st ance of  counsel  or  coer ci on,  r ender s a pl ea i nf i r m. 48  A 

" dual  pur pose"  mot i on woul d i ncl ude al l egat i ons of  a def ect i ve 

pl ea col l oquy and al l egat i ons of  some ot her  i nj ust i ce t hat  

r ender s t he pl ea i nf i r m.   We agai n st at e t hat  a def endant  may 

i ncl ude bot h Banger t  and Nel son/ Bent l ey c l ai ms i n a s i ngl e 

mot i on t o wi t hdr aw a pl ea of  gui l t y or  no cont est .    

¶75 A Nel son/ Bent l ey Mot i on.   To ent i t l e a def endant  t o an 

evi dent i ar y hear i ng under  Nel son/ Bent l ey,  a def endant  must  

" al l ege[ ]  f act s whi ch,  i f  t r ue,  woul d ent i t l e t he def endant  t o 

r el i ef  .  .  .  .   However ,  i f  t he def endant  f ai l s  t o al l ege 

suf f i c i ent  f act s  i n hi s mot i on t o r ai se a quest i on of  f act ,  or  

                                                 
46 Hampt on,  274 Wi s.  2d 379,  ¶56 ( di scussi ng t he 

si mi l ar i t i es of  mot i ons br ought  under  Banger t  and 
Nel son/ Bent l ey) .  

47 I d.  

48 Br own,  293 Wi s.  2d 594,  ¶42.  Bent l ey,  201 Wi s.  2d at  311 
( i nef f ect i ve assi st ance of  counsel ) ;  St at e v.  Basl ey,  2006 WI  
App 253,  ¶9,  ___ Wi s.  2d ___,  726 N. W. 2d 671 ( coer ci on by 
def ense counsel ) .   
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pr esent s onl y concl usi onar y al l egat i ons,  or  i f  t he r ecor d 

concl usi vel y demonst r at es t hat  t he def endant  i s not  ent i t l ed t o 

r el i ef ,  t he t r i al  cour t  may i n t he exer ci se of  i t s  l egal  

di scr et i on deny t he mot i on wi t hout  a hear i ng. " 49  A def endant ' s 

Nel son/ Bent l ey mot i on must  meet  a hi gher  st andar d f or  pl eadi ng 

t han a Banger t  mot i on. 50  I f  t he def endant ' s mot i on and t he 
                                                 

49 Nel son v.  St at e,  54 Wi s.  2d 489,  497- 98,  195 N. W. 2d 629 
( 1972) .  

50 We r ej ect  Howel l ' s  cont ent i on t hat  t he cour t  changed t he 
Banger t  and Nel son/ Bent l ey t est s when i t  wr ot e t he f ol l owi ng i n 
Hampt on:   

The def endant  must  make speci f i c  al l egat i ons [ i n a 
Banger t  mot i on]  such as " at  no poi nt  dur i ng t he pl ea 
col l oquy di d t he cour t  expl ai n t hat  i t  was not  bound 
by t he pl ea bar gai n and was f r ee t o di sr egar d t he 
pr osecut or ' s sent enci ng r ecommendat i on. "   I n addi t i on,  
t he def endant  must  al l ege t hat  he di d not  i n f act  
under st and t hat  t he cour t  was not  bound by t he pl ea 
agr eement  because t hat  i nf or mat i on/ expl anat i on was not  
pr ovi ded.   We t hi nk a mot i on of  t hi s nat ur e passes t he 
t est  of  Nel son and Bent l ey:  a mot i on t o wi t hdr aw a 
pl ea t hat  al l eges f act s whi ch,  i f  t r ue,  woul d ent i t l e 
t he def endant  t o r el i ef .   The al l egat i on t hat  t he 
def endant  di d not  under st and i s,  admi t t edl y,  
concl usor y;  but  t he al l egat i on r ai ses a quest i on of  
f act  and per haps l aw t hat  r equi r es r esol ut i on.  

Hampt on,  274 Wi s.  2d 379,  ¶57 ( emphasi s added) .    

We di sagr ee wi t h Howel l ' s  c l ai m t hat  t hi s l anguage r ender s 
unnecessar y t he " non- concl usor y"  r equi r ement  of  t he 
Nel son/ Bent l ey t est .   Fi r st ,  Hampt on was a Banger t  case,  and 
t hus di d not  change t he l aw of  t he Nel son/ Bent l ey l i ne of  cases.   
Second,  t he l anguage does not  el i mi nat e t he " non- concl usor y"  
r equi r ement  of  Nel son/ Bent l ey;  r at her ,  i t  expl ai ns t hat  cer t ai n 
concl usor y st at ement s ar e accept abl e i n Banger t  cases.   See al so 
St at e v.  Goyet t e,  2006 WI  App 178,  ¶17 n. 8,  296 Wi s.  2d 359,  722 
N. W. 2d 731 ( c i t i ng t o t hi s passage and expl ai ni ng t hat  " t he 
second Banger t  pr ong i s sat i sf i ed by a concl usor y al l egat i on 
t hat  t he def endant  di d not  know or  under st and" ) .    
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r ecor d f ai l  t o meet  t hese r equi r ement s,  a c i r cui t  cour t  i n i t s 

di scr et i on may gr ant  or  deny an evi dent i ar y hear i ng.    

¶76 I n ot her  wor ds,  a def endant  f i r st  must  al l ege 

suf f i c i ent ,  nonconcl usor y f act s  i n hi s mot i on t hat ,  i f  t r ue,  

woul d ent i t l e hi m t o r el i ef .   I f  t he def endant  f ai l s  t o meet  t he 

pl eadi ng r equi r ement s,  t he c i r cui t  cour t  i n i t s  di scr et i on may 

never t hel ess gr ant  or  deny an evi dent i ar y hear i ng.   I f  t he 

def endant  meet s t he pl eadi ng r equi r ement s,  t he c i r cui t  cour t  

t hen must  l ook t o t he r ecor d.    

¶77 A wel l - pl ed compl ai nt  may be deni ed wi t hout  an 

evi dent i ar y hear i ng i f  t he r ecor d as a whol e concl usi vel y 

demonst r at es t hat  r el i ef  i s  not  war r ant ed. 51  Unl ess t he r ecor d 

                                                 
51 The Nel son cour t  addr essed a post convi ct i on mot i on t o 

wi t hdr aw a gui l t y pl ea pur suant  t o Wi s.  St at .  § 974. 06,  whi ch 
gover ns col l at er al  at t acks br ought  af t er  t he t i me f or  appeal  has 
expi r ed.   Thi s st at ut e pr ovi des t hat  " [ u] nl ess t he mot i on and 
t he f i l es and r ecor ds of  t he act i on concl usi vel y show t hat  t he 
per son i s ent i t l ed t o no r el i ef ,  t he cour t  shal l  .  .  .  gr ant  a 
pr ompt  hear i ng. "   Wi s.  St at .  § 974. 06( 3) ( c) .    

The Bent l ey cour t  ext ended t he Nel son t est  t o ot her  
post convi ct i on mot i ons t o wi t hdr aw gui l t y pl eas,  i ncl udi ng t hose 
br ought  pur suant  t o Wi s.  St at .  ( Rul e)  § 809. 30 and § 974. 02.   
The Bent l ey cour t ,  al t hough r ecogni z i ng t he di f f er ence bet ween a 
§ 974. 02 and a § 974. 06 mot i on,  announced t hat  " our  st andar d of  
r evi ew i s di ct at ed by Nel son. "   Bent l ey,  201 Wi s.  2d at  310.   
The Bent l ey cour t  expl ai ned t hat  " t he t est  i s  t he same f or  a 
di r ect  chal l enge t o t he convi ct i on on a mot i on t o wi t hdr aw a 
gui l t y pl ea as f or  a col l at er al  chal l enge pur suant  t o § 974. 06. "   
I d.  at  310 n. 6 ( i nt er nal  c i t at i ons omi t t ed) .   
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concl usi vel y demonst r at es t hat  t he def endant  i s  ent i t l ed t o no 

r el i ef ,  t he c i r cui t  cour t  must  gr ant  an evi dent i ar y hear i ng.   I f  

t he r ecor d concl usi vel y demonst r at es t hat  t he def endant  i s not  

ent i t l ed t o r el i ef ,  t hen t he ci r cui t  cour t  i n i t s di scr et i on may 

gr ant  or  deny an evi dent i ar y hear i ng. 52 

¶78 St andar d of  Appel l at e Revi ew.   Under  Nel son/ Bent l ey,  a 

r evi ewi ng cour t  det er mi nes as a mat t er  of  l aw,  i ndependent l y of  

t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  

anal yses,  whet her  a def endant ' s mot i on t o wi t hdr aw a gui l t y pl ea 

" on i t s f ace al l eges f act s whi ch woul d ent i t l e t he def endant  t o 

                                                                                                                                                             
The Bent l ey cour t  i nt er pr et ed Nel son as f ol l ows:  " I f  t he 

mot i on on i t s f ace al l eges f act s whi ch woul d ent i t l e t he 
def endant  t o r el i ef ,  t he c i r cui t  cour t  has no di scr et i on and 
must  hol d an evi dent i ar y hear i ng. "  Bent l ey,  201 Wi s.  2d at  310,  
c i t i ng Nel son,  54 Wi s.  2d at  497 ( emphasi s added) .   I n phr asi ng 
t he Nel son t est  t hi s way,  Bent l ey mi ght  be i nt er pr et ed t o make 
an evi dent i ar y hear i ng mandat or y whenever  t he mot i on cont ai ns 
suf f i c i ent ,  nonconcl usor y f act s,  even i f  t he r ecor d as a whol e 
woul d demonst r at e t hat  t he def endant ' s pl ea was const i t ut i onal l y 
sound.   Such an i nt er pr et at i on of  Nel son and Bent l ey,  however ,  
i s  not  cor r ect .   The cor r ect  i nt er pr et at i on of  Nel son/ Bent l ey i s 
t hat  an evi dent i ar y hear i ng i s not  mandat or y i f  t he r ecor d as a 
whol e concl usi vel y demonst r at es t hat  def endant  i s not  ent i t l ed 
t o r el i ef ,  even i f  t he mot i on al l eges suf f i c i ent  nonconcl usor y 
f act s.  

52 An adequat e and accur at e pl ea col l oquy does not  f or ecl ose 
a Bent l ey chal l enge.   The cour t  of  appeal s r ecent l y expl ai ned 
t hat  " [ t ] he St at e i s s i mpl y i ncor r ect  t hat  a good and suf f i c i ent  
pl ea col l oquy,  one t hat  concededl y compl i es wi t h t he 
r equi r ement s of  Banger t ,  can be r el i ed on t o deny an evi dent i ar y 
hear i ng f or  a def endant  who seeks t o wi t hdr aw hi s or  her  pl ea on 
non- Banger t  gr ounds.   The ent i r e pr emi se of  a Nel son/ Bent l ey 
pl ea wi t hdr awal  mot i on i s t hat  somet hi ng not  appar ent  f r om t he 
pl ea col l oquy may have r ender ed a gui l t y or  no cont est  pl ea 
i nf i r m. "   St at e v.  Basl ey,  2006 WI  App 253,  ¶15,  ___ 
Wi s.  2d ___,  726 N. W. 2d 671.  
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r el i ef , " 53 and whet her  t he r ecor d concl usi vel y demonst r at es t hat  

t he def endant  i s ent i t l ed t o no r el i ef .  

¶79 A r evi ewi ng cour t  r evi ews a c i r cui t  cour t ' s  exer ci se 

of  i t s  di scr et i on t o gr ant  or  deny a hear i ng when as a mat t er  of  

l aw t he def endant ' s mot i on f ai l s t o al l ege suf f i c i ent  f act s 

ent i t l i ng t he def endant  t o r el i ef  or  pr esent s onl y concl usor y 

al l egat i ons,  or  t he r ecor d,  as a mat t er  of  l aw,  concl usi vel y  

demonst r at es t he def endant  i s not  ent i t l ed t o r el i ef .   Thi s 

r evi ew det er mi nes whet her  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on. 54   

¶80 Howel l ' s  Nel son/ Bent l ey Mot i on.   We begi n by obser vi ng 

t hat  Howel l ' s  mot i on i t sel f  di d not  c l ear l y di st i ngui sh bet ween 

t he cl ai ms under  Banger t  of  a def ect i ve pl ea col l oquy and t he 

cl ai ms under  Nel son/ Bent l ey of  pr obl ems ext r i nsi c t o t he pl ea 

col l oquy.   Rat her ,  Howel l ' s  mot i on gener al l y al l eged t hat  he 

mi sunder st ood t he nat ur e of  par t y- t o- a- cr i me l i abi l i t y ,  l i s t ed 

t he var i ous sour ces of  t hi s mi sunder st andi ng,  and r equest ed an 

evi dent i ar y hear i ng t o demonst r at e Howel l ' s  mi sunder st andi ng.  

¶81 We need not  exami ne i n t he i nst ant  case whet her  

al l egat i ons i n t he post convi ct i on mot i on t o wi t hdr aw t he gui l t y 

pl ea ar e suf f i c i ent  under  Nel son/ Bent l ey t o ent i t l e Howel l  t o an 

evi dent i ar y hear i ng.   Sever al  of  Howel l ' s  c l ai ms appr opr i at el y 

f al l  under  Nel son/ Bent l ey because t hey r el at e t o pr obl ems ot her  

                                                 
53 Bent l ey,  201 Wi s.  2d at  310 ( c i t i ng Not t el son v.  DI LHR,  

94 Wi s.  2d 106,  116,  287 N. W. 2d 763 ( 1980)  ( whet her  f act s 
f ul f i l l  a par t i cul ar  l egal  st andar d i s a quest i on of  l aw) ) .    

54 Nel son,  54 Wi s.  2d at  497- 98.   See ¶¶76- 78,  supr a.    
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t han a def ect i ve pl ea col l oquy.   That  par t  of  Howel l ' s  mot i on 

t hat  mi ght  be consi der ed a Nel son/ Bent l ey mot i on r ai ses t he same 

l egal  i ssue as hi s Banger t  c l ai m,  namel y t hat  hi s pl ea was not  

knowi ng,  i nt el l i gent ,  or  vol unt ar y because he mi sunder st ood t he 

nat ur e of  par t y- t o- a- cr i me l i abi l i t y .  

¶82 The mot i on asser t s t hat  bet ween June 9,  t he or i gi nal  

dat e of  t r i al ,  and t he pl ea col l oquy,  Howel l  spoke wi t h hi s 

t r i al  counsel  about  t he amended par t y- t o- a- cr i me char ge,  and as 

a r esul t  of  t he conver sat i on,  Howel l  devel oped a 

mi sunder st andi ng about  what  was necessar y f or  hi m t o be 

convi ct ed of  bei ng par t y t o t he cr i me of  f i r st  degr ee r eckl ess 

i nj ur y.  The evi dent i ar y mat t er  under  Howel l ' s  Nel son/ Bent l ey 

c l ai m,  namel y t hat  Howel l  mi sunder st ood par t y- t o- a- cr i me 

l i abi l i t y  because of  conver sat i ons wi t h hi s at t or ney,  wi l l  

l i kel y be addr essed at  t he Banger t  hear i ng.   At  t he Banger t  

hear i ng,  bot h t he St at e and Howel l  may pr esent  evi dence 

ext r i nsi c t o t he r ecor d t o demonst r at e whet her  Howel l  pr oper l y  

under st ood t he concept  of  par t y- t o- a- cr i me l i abi l i t y  despi t e t he 

def ect i ve pl ea col l oquy.   Consequent l y,  we need not  and do not  

assess t he val i di t y of  Howel l ' s  al l egat i ons under  t he 

Nel son/ Bent l ey l i ne of  cases.   

¶83 We r ecogni ze t hat ,  under  ot her  c i r cumst ances,  a cour t  

may have t o anal yze a def endant ' s dual  pur pose mot i on under  bot h 

t he Banger t  and t he Nel son/ Bent l ey st andar ds t o det er mi ne 

whet her  an evi dent i ar y hear i ng i s war r ant ed on t hose cl ai ms and 

t he nat ur e of  t he hear i ng.  
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¶84 I n sum,  havi ng al r eady r ecogni zed t hat  Howel l  i s  

ent i t l ed t o an evi dent i ar y hear i ng under  Banger t  on whet her  hi s  

pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y  because Howel l  

mi sunder st ood t he nat ur e of  par t y- t o- a- cr i me l i abi l i t y ,  we need 

not  det er mi ne whet her  Howel l  has made suf f i c i ent  al l egat i ons 

under  Nel son/ Bent l ey t o war r ant  an evi dent i ar y hear i ng under  

Nel son/ Bent l ey.   The al l egat i ons i n hi s mot i on ar e suf f i c i ent  

under  Banger t  t o ent i t l e Howel l  t o t he r el i ef  sought ,  t hat  i s ,  

an evi dent i ar y hear i ng t hat  wi l l  addr ess whet her  Howel l  pr oper l y  

under st ood t he nat ur e of  par t y- t o- a- cr i me l i abi l i t y .  

¶85 We need wr i t e no f ur t her .   We do,  however ,  poi nt  out  

t hat  wer e we t o consi der  Howel l ' s  mot i on as a Nel son/ Bent l ey 

mot i on r at her  t han as a Banger t  mot i on,  we woul d have t o 

det er mi ne whet her  as a mat t er  of  l aw t he r ecor d concl usi vel y 

demonst r at es t hat  Howel l  i s  ent i t l ed t o no r el i ef .   Al t hough t he 

st at ement s made by Howel l ' s  t r i al  counsel  at  sent enci ng gi ve 

pause,  t he r ecor d as a whol e does not  concl usi vel y demonst r at e 

t hat  Howel l  i s  ent i t l ed t o no r el i ef .   

*  *  *  *  *  

¶86 For  t he r easons set  f or t h,  we hol d t hat  Howel l  i s  

ent i t l ed under  Banger t  t o an ev i dent i ar y hear i ng r egar di ng hi s  

mot i on t o wi t hdr aw hi s gui l t y pl ea.   As r equi r ed by Banger t ,  t he 

mot i on makes a pr i ma f aci e showi ng t hat  t he c i r cui t  cour t ' s  pl ea 

col l oquy di d not  conf or m wi t h Wi s.  St at .  § 971. 08 and j udi c i al l y  

mandat ed pr ocedur es and i ncl udes t he al l egat i on t hat  Howel l  di d 
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not  know or  under st and i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea col l oquy. 55   

¶87 I n anal yzi ng Howel l ' s  mot i on under  Nel son/ Bent l ey,  we 

concl ude t hat  t he par t  of  t he mot i on t hat  coul d be consi der ed a 

Nel son/ Bent l ey mot i on r ai ses t he same l egal  i ssue as t he c l ai m 

under  Banger t ,  namel y t hat  hi s pl ea was not  knowi ng,  

i nt el l i gent ,  and vol unt ar y because Howel l  mi sunder st ood t he 

concept  of  par t y- t o- a- cr i me l i abi l i t y .   The evi dent i ar y mat t er  

pr esent ed i n t he Nel son/ Bent l ey por t i on of  t he mot i on,  namel y 

t hat  Howel l  mi sunder st ood par t y- t o- a- cr i me l i abi l i t y  based on 

conver sat i ons wi t h hi s at t or ney,  wi l l  l i kel y be addr essed at  t he 

Banger t  hear i ng.   Consequent l y,  we need not  assess t he val i di t y  

of  Howel l ' s  Nel son/ Bent l ey c l ai m.   Howel l ' s  mot i on ent i t l es hi m 

t o an evi dent i ar y hear i ng under  Banger t  on t he i ssue of  whet her  

hi s pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y.  

¶88 We t hus hol d t hat  Howel l ' s  mot i on war r ant s an 

evi dent i ar y hear i ng under  Banger t  t o det er mi ne whet her  he can 

wi t hdr aw hi s gui l t y pl ea because i t  was not  knowi ng,  

i nt el l i gent ,  or  vol unt ar y.   The bur den i s on t he St at e at  t he 

evi dent i ar y hear i ng i n t he i nst ant  case on t he Banger t  mot i on t o 

pr ove by c l ear  and convi nci ng evi dence t hat  Howel l ' s  pl ea was 

knowi ng,  i nt el l i gent ,  and vol unt ar y.  

¶89 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he cause t o t he c i r cui t  cour t  f or  an 

                                                 
55 Br own,  293 Wi s. 2d 594,  ¶2 ( c i t i ng Hampt on,  274 Wi s. 2d 

379,  ¶46;  Banger t ,  131 Wi s.  2d at  274) .    
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evi dent i ar y hear i ng under  Banger t  t o det er mi ne whet her  Howel l  i s  

ent i t l ed t o wi t hdr aw hi s gui l t y pl ea.    

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.  
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¶90 JON P.  WI LCOX,  J.    ( di ssent i ng) .   Judges and j ust i ces 

ar e umpi r es,  not  pi nch hi t t er s. 1  Nonet hel ess,  t he maj or i t y i n 

t hi s case t akes t hei r  second at - bat  t hi s t er m f or  a def endant  

t hat  f ai l ed t o make a mot i on al l egi ng a l ack of  a f act ual  basi s 

pur suant  t o Wi s.  St at .  § 971. 08( 1) ( b) .   See St at e v.  

Lacker shi r e,  2007 WI  74___ Wi s.  2d ___,  ___ N. W. 2d ___.    

¶91 Pr evi ousl y,  t he pl ea- wi t hdr awal  pr ocedur e empower ed 

def endant s t o make a mot i on al l egi ng how a pl ea- t aki ng cour t  

f ai l ed t o sat i sf y a pl ea col l oquy dut y.   That  mot i on per mi t t ed 

t he def endant s t o have t he cour t  deal  wi t h t hei r  al l egat i on 

di r ect l y.    

¶92 Now,  j udges consi der i ng def endant s '  mot i ons have t he 

added obl i gat i on t o be on t he l ookout  f or  subst ant i al  quest i ons 

and r ed f l ags i n t he r ecor d.   That  r ol e used t o be f ul f i l l ed by 

t he def endant s and t hei r  counsel .    

¶93 Because I  concl ude def endant s and def ense counsel  ar e 

st i l l  bet t er  sui t ed t han j udges t o spot  subst ant i al  quest i ons i n 

a pl ea col l oquy,  I  r espect f ul l y di ssent .  

                                                 
1 Chi ef  Just i ce John G.  Rober t s,  Jr . ,  as nomi nee t o be t he 

Chi ef  Just i ce of  t he Uni t ed St at es,  st at ed t he f ol l owi ng i n hi s 
openi ng st at ement :  

Judges and Just i ces ar e ser vant s of  t he l aw,  not  t he 
ot her  way ar ound.   Judges ar e l i ke umpi r es.   Umpi r es 
don’ t  make t he r ul es,  t hey appl y  t hem.   The r ol e of  an 
umpi r e and a j udge i s cr i t i cal .   They make sur e 
ever ybody pl ays by t he r ul es,  but  i t  i s  a l i mi t ed 
r ol e.   Nobody ever  went  t o a bal l  game t o see t he 
umpi r e.  

Conf i r mat i on Hear i ng on t he Nomi nat i on of  John G.  Rober t s,  Jr .  
t o be Chi ef  Just i ce of  t he Uni t ed St at es,  109t h Cong.  109- 158 
( 2005) .   
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I  

¶94 Dur i ng a pl ea col l oquy,  a c i r cui t  cour t  j udge has a 

number  of  dut i es.   One of  t he dut i es i s t o " [ m] ake such i nqui r y 

as sat i sf i es i t  t hat  t he def endant  i n f act  commi t t ed t he cr i me 

char ged. "   Wi s.  St at .  § 971. 08( 1) ( b) .   The cour t  has r ef er r ed t o 

t hi s as t he f act ual  basi s r equi r ement .   St at e v.  Thomas,  2000 WI  

13,  ¶14,  232 Wi s.  2d 714,  605 N. W. 2d 836.   I f  a def endant  

bel i eves t hat  a cour t  f ai l ed t o sat i sf y i t s  § 971. 08( 1) ( b)  

obl i gat i on,  he or  she may al l ege t hat  f ai l ur e i n a mot i on t o 

wi t hdr aw hi s or  her  pl ea.    

¶95 Howel l  never  made a mot i on t hat  al l eged t hat  t he pl ea-

t aki ng cour t  f ai l ed t o sat i sf y t he f act ual  basi s r equi r ement .   

Rat her ,  i n hi s mot i on,  Howel l  al l eged t hat  " he f ai l ed t o 

under st and what  t he st at e had t o pr ove t o f i nd hi m gui l t y as a 

par t y t o a cr i me of  t he char ge of  f i r st  degr ee r eckl ess i nj ur y. "   

Howel l ' s  al l egat i on ar i ses out  of  an obl i gat i on di st i nct  f r om 

t he f act ual  basi s r equi r ement  of  § 971. 08( 1) ( b) .   I t  ar i ses out  

of  a pl ea- t aki ng cour t ' s  dut y  under  Wi s.  St at .  § 971. 08( 1) ( a)  t o 

" [ a] ddr ess t he def endant  per sonal l y and det er mi ne t hat  t he pl ea 

i s made vol unt ar i l y  wi t h under st andi ng of  t he nat ur e of  t he 

char ge and t he pot ent i al  puni shment  i f  convi ct ed. "      

¶96 Never t hel ess,  t he maj or i t y her e ascr i bes t o Howel l ' s  

mot i on an al l egat i on t hat  t he f act ual  basi s accept ed by t he 

c i r cui t  cour t  was i nsuf f i c i ent .   Maj or i t y op. ,  ¶57.   The 

maj or i t y does t hi s i n t he f ace of  Howel l ' s  own ar gument .   Whi l e 

t he maj or i t y spends pages di scussi ng t he § 971. 08( 1) ( b)  f act ual  

basi s r equi r ement ,  Howel l  di d not  do so i n hi s br i ef  t o t he 
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cour t .   Act ual l y,  a r ef er ence t o § 971. 08( 1) ( b)  never  even 

appear s i n hi s br i ef .   

I I  

¶97 Howel l  never  al l eged t hat  t he j udge t hat  t ook hi s pl ea 

f ai l ed t o sat i sf y t he f act ual  basi s r equi r ement .   Never t hel ess,  

t hi s cour t  i s  st eppi ng i n on Howel l ' s  behal f .   I t  concl udes t hat  

t he j udge r evi ewi ng Howel l ' s  pl ea wi t hdr awal  mot i on er r ed i n not  

f i ndi ng t hat  t he pl ea- t aki ng j udge di d not  sat i sf y t he 

§ 971. 08( 1) ( b)  f act ual  basi s r equi r ement .   Appel l at e cour t s t hat  

f ai l  t o r ecogni ze when j udges ar e humbl y appl y i ng t he r ul es,  

r at her  t han engagi ng i n t he wor k pr oper l y l ef t  t o t he advocat es,  

under mi ne t he pr oper  r ol e of  t he j udi c i ar y.    

¶98 For  t he f or goi ng r easons,  I  r espect f ul l y di ssent .  

¶99 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.    
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¶100 DAVI D T.  PROSSER,  J.    ( di ssent i ng) .   The wor l d wi l l  

not  end i f  Andr ae Howel l  i s  gi ven an evi dent i ar y hear i ng on hi s 

mot i on t o wi t hdr aw hi s pl ea.   But  t he admi ni st r at i on of  j ust i ce 

i n Wi sconsi n cour t s wi l l  suf f er  because,  i n awar di ng Howel l  a 

Banger t 1 hear i ng,  t he maj or i t y adds a new r esponsi bi l i t y  f or  

j udges i n a pl ea col l oquy,  f udges t he di st i nct i on bet ween 

Banger t  mot i ons and non- Banger t  mot i ons f or  pl ea wi t hdr awal ,  

unf ai r l y shi f t s t he bur den of  pr oof  at  t he evi dent i ar y hear i ng 

t o t he St at e,  and gi ves cr edi bi l i t y  t o Howel l ' s  whol l y  

unsubst ant i at ed al l egat i ons t hat  anot her  per son,  not  Howel l ,  

shot  and i nj ur ed Mar cus Pear son.   For  t hese r easons,  I  

r espect f ul l y di ssent .  

I  

¶101 On Jul y 12,  2004,  Andr ae D.  Howel l  ent er ed a pl ea of  

gui l t y t o t he char ge of  f i r st - degr ee r eckl ess i nj ur y,  as a par t y 

t o t he cr i me.   He was sent enced on August  31,  2004.    

¶102 On Mar ch 2,  2005,  mor e t han si x mont hs af t er  sent ence,  

Howel l  moved t o wi t hdr aw hi s pl ea.   Hi s mot i on was deni ed by t he 

c i r cui t  cour t  wi t hout  an evi dent i ar y hear i ng.   Thi s deci s i on was 

af f i r med by t he cour t  of  appeal s i n a schol ar l y opi ni on on 

August  31,  2006.  

¶103 The cour t  of  appeal s deci s i on i s now r ever sed,  and t he 

cause i s r emanded t o t he c i r cui t  cour t  " f or  an evi dent i ar y 

hear i ng under  Banger t  t o det er mi ne whet her  Howel l  i s  ent i t l ed t o 

wi t hdr aw hi s gui l t y pl ea. "   Maj or i t y op. ,  ¶89.   " The bur den i s  

                                                 
1 St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .  
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on t he St at e at  t he evi dent i ar y hear i ng .  .  .  t o pr ove by c l ear  

and convi nci ng evi dence t hat  Howel l ' s  pl ea was knowi ng,  

i nt el l i gent ,  and vol unt ar y. "   I d. ,  ¶9.  

¶104 I n maki ng t hi s deci s i on,  t he cour t  second- guesses t he 

wor k of  sever al  j udges and does so on ext r emel y f l i msy gr ounds.    

¶105 Let  us go back t o t he begi nni ng.  

¶106 On Sunday,  Febr uar y 8,  2004,  Mar cus Pear son,  t hen 23,  

was si t t i ng i n hi s car  on t he st r eet  near  3124 West  Or i ol e Dr i ve 

i n Mi l waukee.   I t  was about  noon.   Suddenl y,  a man appr oached 

Pear son wi t h a r i f l e,  poi nt ed t he r i f l e,  and shot  hi m,  

f r act ur i ng hi s r i ght  mi ddl e f i nger  and r i ght  l ower  l eg.   Pear son 

succeeded i n dr i v i ng of f ,  past  t he shoot er ,  and i mmedi at el y 

headed t o a hospi t al .  

¶107 On Febr uar y 12,  2004,  t he St at e f i l ed a cr i mi nal  

compl ai nt  agai nst  Howel l ,  t hen 30,  al l egi ng t hat  he was t he 

shoot er  i n t he Febr uar y 8 i nci dent .  

¶108 On Febr uar y 20,  2004,  Mi l waukee Count y Cour t  

Commi ssi oner  Audr ey Y.  Br ooks pr esi ded at  a pr el i mi nar y 

exami nat i on at  whi ch Pear son was t he onl y wi t ness.   Pear son 

t est i f i ed t hat  whi l e he was si t t i ng i n t he dr i ver ' s seat  of  hi s 

car ,  Howel l  appear ed on t he si dewal k near  a di scar ded couch,  

about  30 t o 35 f eet  away.   Pear son sai d he had known Howel l ——

" Dr ay" ——f or  about  f our  year s,  and t hat  " Dr ay"  shot  hi m wi t h a 

r i f l e.   " The f i r st  shot  came r i ght  t hr ough t he 

wi ndshi el d.  .  .  .   I  mean t he wi ndshi el d cr acked, "  he sai d.   A 

second shot  went  t hr ough t he car  door  as Pear son dr ove away.   On 

cr oss- exami nat i on Pear son was asked i f  he was cer t ai n t hat  
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Howel l  was t he per son who shot  hi m.   " Posi t i ve, "  he answer ed.   

" Looked dead at  hi m.   He l ooked dead at  me. "  

¶109 Af t er  Howel l  was bound over  f or  t r i al ,  t he St at e gave 

def ense at t or ney Mi chael  Backes t he I nf or mat i on,  an " of f er "  

l et t er ,  and,  t o use Backes' s  wor ds,  " s i zeabl e amount s of  

di scover y. "  

¶110 On Mar ch 2,  2004,  Mi l waukee Count y Ci r cui t  Judge 

Ri char d J.  Sankovi t z hel d a schedul i ng conf er ence.   He set  a 

f i nal  pr et r i al  conf er ence f or  May 17 and a j ur y  t r i al  f or  June 

9.   Thi s schedul i ng conf er ence was of f  t he r ecor d.   The 

def endant  was not  pr esent .  

¶111 A year  ear l i er ,  on Mar ch 19,  2003,  Andr ae Howel l  was 

convi ct ed of  a f el ony.   On Apr i l  15,  2003,  he was sent enced t o 

one year  of  conf i nement  i n t he Wi sconsi n St at e Pr i son,  but  t hi s 

sent ence was st ayed and he was pl aced on pr obat i on f or  t hr ee 

year s.   Thus,  on Febr uar y 8,  2004,  Howel l  was on pr obat i on.   On 

or  about  Apr i l  27,  2004,  Howel l ' s  pr obat i on was r evoked i n 

r esponse t o t he Pear son shoot i ng,  and he was sent enced t o 

pr i son.   Howel l ' s  st at us i s r epeat edl y al l uded t o i n t he r ecor d 

of  t hi s case,  but  t her e i s no t r anscr i pt  or  wr i t t en deci s i on 

f r om t he pr obat i on r evocat i on pr oceedi ngs i n t he r ecor d.  

¶112 At t or ney Backes r epr esent ed Howel l  at  t he Febr uar y 20 

pr el i mi nar y hear i ng and t he Jul y 12 pl ea.   He r epr esent ed Howel l  

at  t wo hear i ngs bet ween t hese dat es.   Thus,  he may have 

r epr esent ed Howel l  dur i ng pr obat i on r evocat i on.   The r ecor d does 

not  t el l  us.   I n any event ,  however ,  Backes woul d have been 

f ami l i ar  wi t h t he f act  t hat  Howel l ' s  pr obat i on had been r evoked.   
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Howel l  had t o be br ought  f r om t he Dodge Cor r ect i onal  I nst i t ut i on 

f or  t he May 17 hear i ng and f or  t he June 9 hear i ng.   At  t he June 

9 hear i ng,  t her e was t al k of  get t i ng Howel l  appr opr i at e c l ot hes 

f or  t he t r i al .  

¶113 On May 17,  t her e was a f i nal  pr et r i al  conf er ence of f  

t he r ecor d.   Then t he cour t  went  back on t he r ecor d.   The cour t  

sai d i n par t ,  i n t he pr esence of  Howel l :  

 The par t i es know who t hei r  wi t nesses ar e .  .  .  .   
The def ense i ndi cat ed t her e may be a wi t ness or  t wo 
t hat  needs t o be i nt er vi ewed bet ween now and t he t r i al  
dat e .  .  .  .   The def ense i n t hi s case i s t hat  Mr .  
Howel l  was pr esent  at  t he scene,  but  was not  t he 
shoot er .   The St at e i ndi cat ed of f  t he r ecor d t hat  i t  
had advi sed Mr .  Howel l  at  t he out set  of  t he 
pr oceedi ngs t hat  i f  t he case can be r esol ved on t he 
char ge t hat  was i ssued i n t he I nf or mat i on,  
t hat  .  .  .  i t  woul d be,  but  i f  t he case went  t o t r i al ,  
t he St at e woul d be f i l i ng addi t i onal  
char ges .  .  .  [ namel y]  one count  of  at t empt ed f i r st  
degr ee i nt ent i onal  homi ci de whi l e ar med and one count  
of  bei ng a f el on i n possessi on of  a f i r ear m.    

( Emphasi s added. )   At t or ney Backes r epl i ed t hat  he had " r evi ewed 

t hat  i ssue wi t h Mr .  Howel l  t hi s mor ni ng agai n and he 

under st ands. "    

 ¶114 On June 9,  t he schedul ed dat e of  t r i al ,  t he cour t  

i ndi cat ed t hat  t her e had been conver sat i ons wi t h counsel  of f  t he 

r ecor d.   On t he r ecor d,  t he cour t  sai d:  " [ A]  wi t ness t hat  Mr .  

Backes has not  pr evi ousl y had cont act  wi t h seems t o have 

sur f aced her e t oday and has i nf or mat i on t hat  Mr .  Backes needs t o 

expl or e. "   At t or ney Backes t hen r esponded:  

MR.  BACKES:  I ' ve been i nf or med t hat  t he St at e 
i s goi ng t o amend char ges not  onl y 
upwar d but  al so t o expand t he 
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l i mi t s of  l i abi l i t y  t o my cl i ent  
by i ncl udi ng par t y t o a cr i me.  

 My def ense of  t he case has been 
t he al l egat i on t hat  he' s t he 
shoot er .   My whol e t heor y t hat  
I ' ve come——t hat  I ' m pr epar ed t o 
t r y i ncl udi ng pr ovi di ng cl ot hes t o 
show t hat  he was not  t he shoot er ,  
al l  my ef f or t s i n pr epar at i on f or  
t r i al  ar e somewhat  meani ngl ess at  
t hi s poi nt .   Ther e' s a whol e new 
t heor y.  

 Of  cour se,  i n addi t i on,  t he par t y 
we' ve been t r y i ng t o f i nd i s now 
her e and I  di d t al k t o hi m and 
he' s pr epar ed t o t est i f y and t hat  
i s cer t ai nl y a f act or  .  .  .   

THE COURT:  Woul d t he par t y t o a cr i me wr i nkl e 
al so mean t hat  t her e' s a 
possi bi l i t y  t hat  t he case won' t  
even be t r i ed? 

MR.  BACKES:  That  i s a possi bi l i t y  especi al l y 
as I  r evi ew what  Mr .  [ Shar p]  wi l l  
be t est i f y i ng t o.  

( Emphasi s added. )   Assi st ant  Di s t r i ct  At t or ney Kennet h Ber g t hen 

i nt er j ect ed:  

MR.  BERG:  The st at ement  by Mr .  
[ Shar p]  .  .  .  who i s t he wi t ness 
who' s her e[ , ]  was al so f r eel y 
gi ven t o Mr .  Backes i n t he 
st at ement  he gave t o t he pol i ce.   
I  under st and t hat  appar ent l y t hi s 
case wi l l  be adj our ned,  but  I  want  
t he Cour t  t o know t hat  we ar e 
f ul l y  pr epar ed t o t r y t he case.  

MR.  BACKES:  Wel l  .  .  .  i f  t hey don' t  want  t o 
amend char ges t o i ncl ude par t y t o 
a cr i me,  I ' d now be mor e t han 
happy t o r econsi der  my posi t i on.  
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THE COURT:  Par t y t o a cr i me i s not  much of  a 
sur pr i se.   I t  mi ght  be enough of  a 
sur pr i se t o war r ant  an 
adj our nment ,  but  I  don' t  t hi nk Mr .  
Howel l ,  when he l ooks at  t he 
ul t i mat e r esol ut i on of  t he case,  
shoul d be so sur pr i sed by how i t  
get s r esol ved i f  i t  goes down as a 
par t y t o a cr i me.  

 .  .  .  .   

 Ther e ar e a bunch of  wi t nesses 
her e who came t o see t he St at e put  
on i t s case t oday and I  know t hat  
t hey' r e di sappoi nt ed by v i r t ue of  
t he f act  t hat  t he case i sn' t  bei ng 
t r i ed,  but  gi ven t hi s devel opment  
wher e t he St at e has a di f f er ent  
t heor y f or  hol di ng you l i abl e on 
evi dence t hat  doesn' t  seem t o be 
account ed f or  by your  def ense i n 
t he case,  i t ' s  qui t e possi bl e t hat  
t her e won' t  even be a t r i al  i n 
t hi s case and I  t hi nk t hat  i t ' s  
bet t er  t o l et  you and Mr .  Backes 
di gest  t hi s change i n t he char ges 
i n t he case and deci de whet her  you 
r eal l y ar e i nt ent  upon a t r i al .  

 .  .  .  .   

 Rat her  t han schedul i ng t he t r i al  
at  t hi s poi nt  what  I ' m goi ng t o do 
i s set  a st at us dat e so t hat  you 
and Mr .  Backes can t al k about  t he 
case and you can deci de whet her  
you want  a t r i al  or  whet her  you 
want  t o t r y t o r esol ve t he case i n 
a di f f er ent  way.  

( Emphasi s added. )  

¶115 On Jul y 12,  t he par t i es appear ed f or  a pl ea.   The 

f i r st  quest i on t he cour t  asked was:  " Have t her e been 

negot i at i ons?"   Assi st ant  Di st r i ct  At t or ney Ber g r esponded t hat  

t her e had been negot i at i ons.   The St at e was amendi ng t he char ge 
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t o add par t y t o a cr i me.   However ,  i t  was not  pur sui ng ot her  

char ges.   Ber g sai d he under st ood t hat  t he def endant  woul d be 

ent er i ng " a pl ea of  ot her  t han not  gui l t y.   Bot h s i des wi l l  be 

f r ee t o ar gue at  sent enci ng. "   Def ense at t or ney Backes agr eed t o 

t he St at e' s summar y of  negot i at i ons.  

I I  

 ¶116 The above st at ed f act s const i t ut e t he r ecor d of  t hi s 

case at  t he st ar t  of  t he pl ea col l oquy.   The r ecor d does not  

i ncl ude any pol i ce r epor t ,  t he s t at ement s of  any wi t nesses,  t he 

st at ement  of  t he def endant ,  or  a t r anscr i pt  or  any document at i on 

f r om t he r evocat i on of  Howel l ' s  pr obat i on.   However ,  al l  t hese 

document s woul d have been avai l abl e t o t he def endant  and hi s  

at t or ney.   The r ecor d makes cl ear  t hat  t he def endant  had 

mul t i pl e oppor t uni t i es over  sever al  mont hs t o conf er  wi t h hi s 

at t or ney,  t o di gest  devel opment s,  and t o pl ot  st r at egy.  

 ¶117 At t or ney Backes r ef er r ed t o " Joseph"  as ear l y as 

Febr uar y 20 i n t he pr el i mi nar y hear i ng,  but  t he r ecor d t el l s  us 

not hi ng about  Joseph Shar p ( except  t hat  he was a cousi n of  t he 

def endant )  or  what  he mi ght  say as a wi t ness.   The cl er k not ed 

on May 17 t hat  t he St at e i nt ended t o cal l  t en wi t nesses,  t he 

def ense,  f i ve.   We do not  know whet her  Joseph Shar p was a St at e 

wi t ness,  a def ense wi t ness,  or  was not  l i s t ed as a wi t ness.   We 

do know t hat  t he par t i es wer e i n cont i nual  negot i at i on.  

 ¶118 A f ai r  r eadi ng of  t he r ecor d i s t hat  Howel l  pl anned t o 

def end agai nst  t he speci f i c  char ge t hat  he was t he shoot er .   

Thi s def ense was subst ant i al l y  under mi ned,  however ,  when t he 

St at e br oadened t he char ge by addi ng par t y t o a cr i me,  f or  par t y  
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t o a cr i me woul d have ensnar ed Howel l ,  even i f  he wer e not  t he 

shoot er ,  i f  he conspi r ed t o pl an t he cr i me or  i f  he knowi ngl y 

assi st ed anot her  shoot er .   The " whol e new t heor y"  t hat  At t or ney 

Backes r ef er r ed t o was par t y t o a cr i me,  not  an al l egat i on t hat  

Joseph Shar p was t he shoot er .   Ther e i s no evi dence i n t he 

r ecor d at  t hi s poi nt  suggest i ng t hat  Howel l  di d not  know 

anyt hi ng i n advance about  t he conf r ont at i on wi t h Pear son or  t hat  

he was sur pr i sed by t he shoot i ng.  

I I I  

¶119 The f ol l owi ng sel ect ed passages appear  i n t he pl ea 

col l oquy:  

THE COURT:  I s t her e any obj ect i on t o t he amendment  
t o t he i nf or mat i on? 

MR.  BACKES:  No.  

THE COURT:  Woul d i t  be f ai r  t o st at e t hat  t he 
amendment  t o t he i nf or mat i on compr i ses 
t he pr ospect  t hat  at  t r i al  t he evi dence 
mi ght  show t hat  Mr .  Howel l  di dn' t  pul l  
t he t r i gger ,  but  t hat  he assi st ed 
peopl e i n put t i ng t he v i ct i m i n a pl ace 
wher e he coul d be shot  by somebody 
el se? 

MR.  BACKES:  That ' s a cor r ect  st at ement .  

THE COURT:  Mr .  Howel l ,  do you agr ee wi t h t hat ? 

THE DEFENDANT:  Yes,  Your  Honor .  

THE COURT:  So,  t her e i s no obj ect i on t o t he 
amendment ? 

THE DEFENDANT:  No,  Your  Honor .  

THE COURT:  Mr .  Howel l ,  I ' m goi ng t o gr ant  t he 
St at e' s mot i on t o amend t he i nf or mat i on 
i n t hi s case.   You' r e now char ged wi t h 
bei ng a par t y t o t he cr i me of  f i r st  
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degr ee r eckl ess i nj ur y.   Do you 
under st and t hat ? 

THE DEFENDANT:  Yes,  Your  Honor .  

( Emphasi s added. )  

¶120 When t he cour t  used l anguage " t hat  [ Howel l ]  assi st ed 

peopl e i n put t i ng t he v i ct i m i n a pl ace wher e he coul d be shot  

by somebody el se, "  t he cour t  was l i kel y r espondi ng t o somet hi ng 

t he par t i es had sai d t o t he cour t  of f  t he r ecor d about  t he 

of f ense.   The l anguage i mpl i es t hat  Howel l  hel ped " set  up"  t he 

v i ct i m.   Howel l ' s  at t or ney and Howel l  hi msel f  agr eed t hat  t he 

cour t ' s  st at ement  was cor r ect .  

¶121 The not i on t hat  t he Pear son shoot i ng was a " set  up"  

was st r ongl y i mpl i ed at  t he subsequent  sent enc i ng hear i ng by 

Assi st ant  Di st r i ct  At t or ney Ber g:  

Mr .  Pear son al ways wonder ed .  .  .  .   Thi s i s one 
of  t hese cases wher e det er mi ni ng exact l y al l  of  t he 
l evel s of  r esponsi bi l i t y  i s  di f f i cul t  because t her e 
wer e c l ear l y peopl e i ncl udi ng a gi r l f r i end of  hi s who 
want ed hi m t o go t o t hat  l ocat i on [ on Or i ol e Dr i ve] .  

 He ver y accur at el y has i ndi cat ed he goes t o a 
ver y speci f i c  l ocat i on t o meet  a young l ady who he' s 
had a r el at i onshi p wi t h.   And at  t hat  l ocat i on,  t he 
l ocat i on t hat  t hi s Cour t  can see f r om t he Compl ai nt ,  
he' s near l y k i l l ed.   Hi s car  was shot  at  numer ous 
t i mes.   He i s hi t  t wi ce.  

¶122 I f  t hi s r endi t i on of  t he f act s  was shar ed wi t h t he 

cour t  at  some poi nt  bef or e t he pl ea hear i ng,  i t  woul d have made 

per f ect  sense f or  t he cour t  t o suggest  t hat  Howel l  " assi st ed 

peopl e i n put t i ng t he v i ct i m i n a pl ace wher e he coul d be shot  

by somebody el se. "  

¶123 Lat er  i n t he col l oquy,  t he cour t  expl ai ned t he of f ense 

wi t h t he ext r a el ement  of  par t y t o a cr i me.  
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THE COURT:  Do you under st and t hat  bef or e you can 
be f ound gui l t y t he St at e woul d be 
r equi r ed t o pr ove t hat  on Febr uar y 8t h 
of  t hi s year  someone caused gr eat  
bodi l y har m t o Mar cus,  M- A- R- C- U- S,  
Pear son,  P- E- A- R- S- O- N.   The St at e 
woul d have t o pr ove t hat  whoever  di d 
t hi s di d i t  by cr i mi nal l y r eckl ess 
conduct .   That  means t hat  t hey wer e 
engaged i n conduct  t hat  t he per son knew 
at  t he t i me t o cr eat e a subst ant i al  and 
unr easonabl e r i sk of  deat h or  gr eat  
bodi l y har m t o Mr .  Pear son,  and was 
awar e t hat  t hey wer e cr eat i ng such a 
r i sk.   The St at e woul d have t o pr ove 
t hat  t he per son who shot  hi m,  shot  hi m 
i n c i r cumst ances whi ch showed ut t er  
di sr egar d f or  human l i f e.   And t hen t he 
St at e woul d have t o pr ove ei t her  t hat  
you wer e t he per son who di d al l  t hose 
t hi ngs or  t hat  you i nt ent i onal l y 
assi st ed someone el se who was doi ng 
t hose t hi ngs,  knowi ng what  t hey wer e 
doi ng.  

 Do you under st and what  t he St at e woul d 
have t o pr ove? 

THE DEFENDANT:  Yes.  

( Emphasi s added. )   These al t er nat i ve expl anat i ons by t he cour t  

of  par t y t o a cr i me,  i ncl udi ng t hat  " you i nt ent i onal l y assi st ed 

someone el se who was doi ng t hose t hi ngs [ r eckl ess i nj ur y] ,  

knowi ng what  t hey wer e doi ng, "  ar e a c l ose anal ogue t o Wi s JI ——

Cr i mi nal  400.   See maj or i t y op. ,  ¶46.    

¶124 Then t he cour t  went  i nt o t he f act s:  

THE COURT:  May I  accept  as t r ue t he f act s st at ed 
i n t he compl ai nt ? 

MR.  BACKES:  We woul d st i pul at e t o t he f act ual  basi s 
f or  t he pl ea i n t he compl ai nt  wi t h t he 
under st andi ng as par t y t o a cr i me.  
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THE COURT:  So,  i f  t he case came t o t r i al  what  ar e 
t he t wo possi bi l i t i es t hat  t he St at e 
coul d pr ove as f ar  as Mr .  Howel l ' s  
i nvol vement  i n t he shoot i ng? 

MR.  BERG:  The t wo possi bi l i t i es woul d be,  Judge,  
t hat ,  one,  he i s t he act ual  shoot er ,  
whi ch woul d have been t he vi ct i m' s 
act ual  t est i mony;  t he ot her  i s what  
def ense counsel  and I  have di scussed.   
Hi s posi t i on and hi s ar gument  t o t he 
cour t  wi l l  be t hat  hi s cousi n was t he 
shoot er  and he was t her e wi t h hi m,  
obser ved hi m wi t h t he gun as t hey got  
out  of  t he car  and woul d have 
appr oached t he vi ct i m i n t hi s 
s i t uat i on.  

THE COURT:  Ar e t hose f act s——or  may I  accept  t hose 
f act s as t r ue? 

MR.  BACKES:  We woul d st i pul at e t o t hat  f act ual  
basi s and t hose ar e t he f act s upon 
whi ch Mr .  Howel l  has i ndi cat ed hi s 
gui l t  t o me as wel l .   I s t hat  cor r ect ? 

THE DEFENDANT:  Yes.  

THE COURT:  So,  Mr .  Howel l ,  you' r e not  necessar i l y  
agr eei ng t hat  you shot  Mr .  Pear son;  
t hat  you ar e agr eei ng t hat  you and your  
cousi n went  t her e and t hat  you 
appr oached Mr .  Pear son and by doi ng so 
you assi st ed your  cousi n i n shoot i ng 
hi m? 

THE DEFENDANT:  Yes.  

( Emphasi s added. )   I n t hi s par t  of  t he col l oquy,  def ense counsel  

t wi ce st i pul at es t o t he f act s,  and t he def endant  agr ees wi t h 

hi m.   The Assi st ant  Di st r i ct  At t or ney set  out  Howel l ' s  own 

t heor y t hat  he knew hi s cousi n had a gun as t hey got  out  of  t he 

car ,  as an al t er nat i ve t o t he t heor y t hat  Howel l  was t he 
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shoot er .   Howel l  conf i r med t hi s t heor y i n hi s per sonal  

al l ocut i on at  sent enci ng. 2   

¶125 Howel l  pl ed " gui l t y"  t o t he of f ense.   He sai d he was 

maki ng hi s deci s i on t o pl ead gui l t y vol unt ar i l y .   Hi s at t or ney 

sai d he was sat i sf i ed t hat  Howel l  was ent er i ng hi s pl ea f r eel y 

and i nt el l i gent l y.  

I V 

¶126 The maj or i t y concl udes t hat  Howel l  has made a 

successf ul  Banger t  mot i on t o wi t hdr aw hi s pl ea.   Under  Banger t ,  

a def endant  may move t o wi t hdr aw hi s pl ea when t he pr ocedur es 

out l i ned i n Wi s.  St at .  § 971. 08 ar e not  under t aken or  ot her  

cour t - mandat ed dut i es at  t he pl ea hear i ng ar e not  f ol l owed.   

St at e v.  Hampt on,  2004 WI  107,  ¶46,  274 Wi s.  2d 379,  683 

N. W. 2d 14.   The bur den r est s upon t he def endant  t o make a 

poi nt ed showi ng t hat  t he pl ea was accept ed wi t hout  t he cour t ' s  

conf or mi t y wi t h t he st at ut e or  ot her  mandat or y pr ocedur es.   

St at e v.  Banger t ,  131 Wi s.  2d 246,  274,  389 N. W. 2d 12 ( 1986) .   

When t he def endant ' s mot i on shows a v i ol at i on of  

Wi s.  St at .  § 971. 08( 1) ( a)  or  ( b)  or  ot her  mandat or y dut i es and 

al l eges t hat  he i n f act  di d not  know or  under st and t he 

i nf or mat i on t hat  shoul d have been pr ovi ded at  t he pl ea hear i ng,  

t he bur den shi f t s t o t he St at e t o show by cl ear  and convi nci ng 

evi dence t hat  t he def endant ' s pl ea was knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   Hampt on,  274 Wi s.  2d 379,  ¶46.  

                                                 
2 Howel l  st at ed:  " I  di d not  get  out  of  t her e knowi ng t hat  he 

had a gun. "   ( Emphasi s added. )  
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¶127 A poi nt ed showi ng means poi nt i ng t o er r or s or  

omi ssi ons i n t he r ecor d t o show a def ect .   " To obt ai n an 

evi dent i ar y hear i ng based upon def ect s i n t he pl ea col l oquy,  t he 

def endant  wi l l  r el y on t he pl ea hear i ng r ecor d. "   I d. ,  ¶47.   The 

def endant  must  poi nt  t o a speci f i c  def ect  i n t he pl ea hear i ng 

t r anscr i pt  t hat  const i t ut es an er r or  by t he cour t .   I d. ,  ¶57.  

¶128 Ther e ar e el ement s of  t he pl ea col l oquy t hat  al ways 

must  be pr esent ,  such as t he wai ver  of  enumer at ed const i t ut i onal  

r i ght s.   Ther e ar e ot her  el ement s t hat  ar e empl oyed as 

necessar y.   I d. ,  ¶49.   The omi ss i on of  an expl anat i on or  i nqui r y  

f r om t he col l oquy i s not  a def ect  unl ess t hat  expl anat i on or  

i nqui r y was mandat or y because of  t he f act s.  

¶129 Howel l  f i l ed a mot i on t o wi t hdr aw hi s pl ea on Mar ch 2,  

2005.   Hi s mot i on consi st ed of  17 number ed par agr aphs 

accompani ed by an af f i davi t  f r om hi s at t or ney.   Onl y t wo of  t he 

par agr aphs,  ¶5 and ¶6,  deal  wi t h al l eged def ect s i n t he pl ea 

col l oquy.   Not hi ng i n t he accompanyi ng af f i davi t  i dent i f i es a 

def ect  i n t he pl ea col l oquy.   Par agr aphs 5 and 6 r ead as 

f ol l ows:  

 5.  The pl ea col l oquy i n t hi s case was br i ef .   
The Cour t  al l owed t he st at e t o amend t he i nf or mat i on 
t o add t he " par t y t o a cr i me"  modi f i er .   See 
Tr anscr i pt  of  7/ 12/ 04 at  2.   The Cour t  not ed t hat  t he 
amendment  was occur r i ng because t he st at e mi ght  be 
abl e t o show t hat  Mr .  Howel l  " assi st ed peopl e i n 
put t i ng t he v i ct i m i n a pl ace wher e he coul d be shot  
by somebody el se. "   I d.   The Cour t  ascer t ai ned t hat  
Mr .  Howel l  under st ood t hat  t he i nf or mat i on was bei ng 
added and t hat  he di d not  obj ect .   I d.  at  3.   The 
Cour t  al so i nf or med Mr .  Howel l  of  t he el ement s of  
r eckl ess i nj ur y and t hat  " t he St at e woul d have t o 
pr ove ei t her  t hat  [ he was]  t he per son who di d al l  
t hose t hi ngs or  t hat  [ he]  i nt ent i onal l y assi st ed 
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someone el se who was doi ng t hose t hi ngs,  knowi ng what  
t hey wer e doi ng. "   I d.  at  5- 6.   None of  t hese 
st at ement s i ndi cat ed whet her  s i mpl y f ai l i ng t o act  t o 
pr event  t he cr i me was suf f i c i ent  assi st ance t o be 
gui l t y as par t y t o a cr i me.  

 6.  Mr .  Howel l  i n f act  di d not  under st and t he 
par amet er s of  par t y- t o- a- cr i me l i abi l i t y .   He bel i eved 
t hat  he was gui l t y as par t y- t o- a- cr i me si mpl y  f or  
f ai l ur e t o st op t he cr i me f r om occur r i ng.   See 
Af f i davi t  at  2- 3 ¶¶3g- 3h.   Mor eover ,  t he st at e at  t he 
pl ea hear i ng t ook t he posi t i on t hat  t he t wo 
possi bi l i t i es of  Mr .  Howel l ' s  i nvol vement  wer e ei t her  
t hat  he was t he shoot er  or  t hat ,  as was Mr .  Howel l ' s  
posi t i on,  " hi s cousi n was t he shoot er  and he was t her e 
wi t h hi m,  obser ved hi m wi t h t he gun as t hey got  out  of  
t he car  and woul d have appr oached t he vi ct i m i n t hi s 
s i t uat i on. "   Tr anscr i pt  of  7/ 12/ 05 at  7.   The s t at e' s 
st at ement  r ei nf or ced Mr .  Howel l ' s  bel i ef  t hat  mer e 
pr esence was suf f i c i ent .    

( Emphasi s added. )  

¶130 The cr i t i cal  passage i n par agr aph 5 i s t hat  " [ n] one of  

t hese st at ement s i ndi cat ed whet her  s i mpl y f ai l i ng t o act  t o 

pr event  t he cr i me was suf f i c i ent  assi st ance t o be gui l t y as 

par t y t o a cr i me. "   I n ef f ect ,  Howel l  c l ai ms t hat  t he cour t ' s 

f ai l ur e t o expl ai n t hat  bei ng at  t he scene of  a cr i me does not  

make a per son a par t y t o t he cr i me,  i s a def ect  i n t he pl ea 

col l oquy,  a def ect  t hat  was sol el y t he j udge' s f aul t .  

¶131 Ther e i s,  i n t he j ur y i nst r uct i ons a st at ement  t hat  a 

cour t  may use i n cer t ai n cases:  " [ A]  per son does not  ai d or  abet  

i f  ( he)  .  .  .  i s  onl y a byst ander  or  spect at or  and does not hi ng 

t o assi st  t he commi ssi on of  a cr i me. "   Wi s JI ——Cr i mi nal  400 

EXAMPLE.   The i nst r uct i ons make pl ai n,  however ,  t hat  t hi s 

sent ence i s t o be r ead " i f  suppor t ed by t he evi dence. "   I d.  

( emphasi s added) .   I n t hi s case,  Judge Sankovi t z had no r eason 

t o bel i eve t hat  Howel l  was cl ai mi ng mer e pr esence at  t he scene 
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wi t h no pr i or  knowl edge of  what  was goi ng t o happen t o Pear son.   

Howel l  acknowl edged as cor r ect  " put t i ng t he v i ct i m i n a pl ace 

wher e he coul d be shot . "   He acknowl edged seei ng a gun as he got  

out  of  a car .   Thi s evi dence di d not  i mpose on Judge Sankovi t z a 

dut y t o make i nqui r y or  gi ve expl anat i on t hat  woul d r ul e out  

pur el y i nnocent  conduct .  

¶132 One mi ght  ar gue t hat  evi dence out si de t he pl ea 

col l oquy and af t er  t he pl ea col l oquy cr eat ed t he basi s f or  a 

c l ai m of  mi sunder st andi ng,  but  t hat  woul d make Howel l ' s  mot i on a 

non- Banger t  mot i on.   See Hampt on,  274 Wi s.  2d 379,  ¶61.   Not hi ng 

i n t he r ecor d of  t he pl ea col l oquy or  t he r ecor d bef or e t he pl ea 

col l oquy compel s  or  even suggest s t hat  t he c i r cui t  cour t  was 

r equi r ed t o make t he i nqui r y t he maj or i t y now demands.   To hol d 

t hat  t he f ai l ur e t o make such an i nqui r y was a Banger t  v i ol at i on 

i s not  j ust i f i ed by t he f act s and,  as pr ecedent ,  opens many 

ot her wi se suf f i c i ent  pl ea col l oqui es t o new at t ack.  

¶133 The ci r cui t  cour t ' s  di scussi on of  t he evi dent i ar y 

basi s f or  t he of f ense i s al so not  def ect i ve.   Fi r st ,  t her e i s a 

l ongst andi ng r ul e t hat  when t her e i s a negot i at ed pl ea,  as i n 

t hi s case,  t he c i r cui t  cour t  need not  go t o t he same l engt h t o 

det er mi ne whet her  t he f act s woul d sust ai n t he char ge as i t  woul d 

when t her e i s no negot i at ed pl ea.   See St at e v.  Tr ochi nski ,  2002 

WI  56,  ¶43 n. 2,  253 Wi s.  2d 38,  644 N. W. 2d 891 ( Abr ahamson,  

C. J. ,  di ssent i ng) ;  St at e v.  Smi t h,  202 Wi s.  2d 21,  27,  549 

N. W. 2d 232 ( 1996) ;  Br oadi e v.  St at e,  68 Wi s.  2d 420,  423- 24,  228 

N. W. 2d 687 ( 1975) ;  Wi l son v.  St at e,  57 Wi s.  2d 508,  513,  204 

N. W. 2d 508 ( 1973) .  
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¶134 Thi s case i nvol ved ext ensi ve negot i at i ons and,  despi t e 

unwaver i ng t est i mony f r om t he vi ct i m,  t he St at e al l owed t he 

def endant  t o ent er  a pl ea whi l e di savowi ng t hat  he was t he 

shoot er .  

¶135 Second,  t he def endant  coul d have pl ed " no cont est "  or  

ent er ed an Al f or d pl ea,  agr eei ng t o accept  a convi ct i on whi l e 

s i mul t aneousl y mai nt ai ni ng hi s i nnocence.   See 

Wi s.  St at .  § 971. 06;  Nor t h Car ol i na v.  Al f or d,  400 U. S.  25 

( 1970) .   When he pl ed " gui l t y"  wi t h t he f ul l  concur r ence of  hi s 

at t or ney,  Howel l  admi t t ed t hat  al l  t he f act ual  el ement s 

necessar y t o sust ai n a j udgment  of  gui l t  wer e t r ue.   See St at e 

v.  Kel t y,  2006 WI  101,  ¶30,  294 Wi s.  2d 62,  716 N. W. 2d 886.   A 

def endant  i s not  pr ecl uded f r om at t acki ng t he vol unt ar y and 

i nt el l i gent  char act er  of  hi s pl ea.   However ,  when t he basi s of  

t he at t ack i s t he abbr evi at ed di scussi on of  t he f act s dur i ng t he 

col l oquy,  a r ev i ewi ng cour t  must  al l ow r easonabl e i nf er ences.   

" Wher e t he t r i al  cour t  has concl uded t hat  t he evi dence di d 

pr ovi de a suf f i c i ent  f act ual  basi s t o suppor t  t he pl ea,  t hi s 

cour t  wi l l  not  upset  t hese f act ual  f i ndi ngs unl ess t hey ar e 

cont r ar y t o t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence. "   Br oadi e,  68 Wi s.  2d at  423.   When t he cour t  

eval uat es t he t r anscr i pt  of  t he Howel l  pl ea col l oquy t o show 

t hat  i t  l acks a f act ual  basi s f or  t he pl ea,  i t  i s  dependi ng on 

al l egat i ons out si de t he r ecor d.   A f act ual  basi s  f or  accept ance 

of  a pl ea exi st s i f  an i ncul pat or y i nf er ence can r easonabl y be 

dr awn f r om t he f act s,  even i f  an excul pat or y i nf er ence coul d 

al so be dr awn and t he def endant  asser t s t hat  t he l at t er  
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i nf er ence i s t he cor r ect  i nf er ence.   St at e v .  Spear s,  147 

Wi s.  2d 429,  435,  433 N. W. 2d 595 ( Ct .  App.  1988) .  

V 

¶136 Howel l ' s  mot i on shoul d be eval uat ed as a non- Banger t  

or  Bent l ey- t ype mot i on ( St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 

N. W. 2d 50 ( 1996) ) .   When t he cour t  det er mi nes t hat  Howel l ' s  

mot i on i s a successf ul  Banger t  mot i on,  i t  pr oduces ser i ous shor t  

t er m and l ong t er m consequences.  

¶137 I n t he shor t  t er m,  i t  shi f t s t he bur den of  pr oof  t o 

t he St at e.   I n t he l ong t er m,  i t  adds a new r esponsi bi l i t y  f or  

c i r cui t  j udges i n pl ea col l oqui es;  t hat  i s ,  i t  di r ect s j udges t o 

ant i c i pat e and f or ecl ose a def endant ' s t heor et i cal  def enses by 

aski ng quest i ons t hat  wi l l  r ul e out  t hose def enses.   Thi s wi l l  

r equi r e c i r cui t  j udges t o el i c i t  mor e f act s and mor e admi ssi ons 

f r om def endant s whi ch,  i n t ur n,  wi l l  t ake addi t i onal  t i me.   Some 

def endant s,  especi al l y def endant s ent er i ng no cont est  pl eas,  may 

now be asked quest i ons t hat  t hey ar e unwi l l i ng t o answer  

f or t hr i ght l y,  i n publ i c,  on t he r ecor d.  

¶138 Bent l ey- t ype mot i ons f or  pl ea wi t hdr awal  car r y mor e 

st r i ngent  pl eadi ng r equi r ement s t han Banger t - t ype mot i ons.   

Ther e ar e sever al  r easons f or  t hi s di f f er ence.   Fi r st ,  Bent l ey-

t ype mot i ons usual l y depend on f act s out si de t he r ecor d.   To ask 

a c i r cui t  cour t  t o exami ne f act s out si de t he r ecor d i n an 

evi dent i ar y hear i ng r equi r es a par t i cul ar i zed mot i on wi t h 

suf f i c i ent  suppor t i ng f act s t o war r ant  t he under t aki ng.   

Hampt on,  274 Wi s.  2d 379,  ¶61.  
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¶139 Second,  Bent l ey- t ype mot i ons do not  shi f t  t he bur den 

of  pr oof .   The def endant  r et ai ns t he bur den of  showi ng a 

mani f est  i nj ust i ce by c l ear  and convi nci ng evi dence.   I d. ,  ¶¶60,  

63.   Thus,  t he def endant  i s r equi r ed t o put  hi s car ds on t he 

t abl e by pl eadi ng speci f i c  det ai l s of  what  he wi l l  pr ove at  t he 

hear i ng and expl ai ni ng how t he pr oof  wi l l  add up t o mani f est  

i nj ust i ce.   The pl eadi ng mi r r or s  t he def endant ' s  ul t i mat e bur den 

of  pr oof  at  t he hear i ng.  

¶140 Thi r d,  a Bent l ey- t ype mot i on has t he capaci t y  t o cover  

a wi de var i et y of  r easons f or  c l ai mi ng t hat  t he def endant ' s pl ea 

was not  knowi ng,  i nt el l i gent ,  and vol unt ar y.   A Bent l ey- t ype 

mot i on may wel l  c l ai m t hat  t he j udge made some er r or  but  not  t he 

t ype of  er r or  t hat  t he j udge coul d have avoi ded by f ol l owi ng t he 

pl ea col l oquy' s est abl i shed out l i ne or  scr i pt .   The l at t er  t ype 

of  er r or  i s Banger t - t ype er r or .   A j udge who f ol l ows t he pl ea 

col l oquy scr i pt  does not  aut omat i cal l y have t he means t o 

" v i r t ual l y el i mi nat e"  Bent l ey- t ype er r or .   I d. ,  ¶65.  

¶141 I f  one appl i es t hi s anal ysi s t o t he pr esent  case,  i t  

becomes obvi ous t hat  Howel l ' s  mot i on i s a Bent l ey- t ype mot i on.   

The al l egat i ons of  s i gni f i cance i n Howel l ' s  mot i on ar e 

consi st ent l y based out si de t he r ecor d.   For  exampl e,  Howel l ' s  

mot i on st at es:  " 3.  On June 9,  2004,  appr oxi mat el y a mont h pr i or  

t o t he pl ea i n t hi s case,  Mr .  Howel l ' s  cousi n,  Joseph Shar p came 

t o cour t  on t he j ur y t r i al  dat e and i ndi cat ed t hat  he was t he 

per son who shot  t he v i ct i m i n t hi s case. "   Howel l  poi nt s t o t he 

June 9,  2004,  t r anscr i pt  ( whi ch i s quot ed ear l i er  i n t hi s 

di ssent  and does not  subst ant i at e t hi s al l egat i on)  and At t or ney 
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Henak' s af f i davi t  of  what  she bel i eves Howel l  woul d t est i f y.   

Howel l  al l egedl y t ol d At t or ney Henak t hat  " Joseph Shar p came t o 

cour t  and conf essed t o At t or ney Backes t hat  he shot  t he v i ct i m. "  

¶142 The Howel l  mot i on cont i nued:  

 4.  Af t er  June 9,  2004,  t r i al  counsel  [ Backes]  
and Mr .  Howel l  di scussed t he case i n l i ght  of  t he 
" par t y t o a cr i me"  addi t i on.   Based upon t hese 
conver sat i ons,  Mr .  Howel l  bel i eved t hat  he was gui l t y  
as par t y t o a cr i me i f  he was t her e and di d not  
pr event  i t .   He bel i eved t hat  hi s f ai l ur e t o pr event  
t he shoot i ng was suf f i c i ent  assi st ance i n t he case.  

¶143 These ar e c l assi c " out si de t he r ecor d"  al l egat i ons.   

Ther e i s no r ecor d,  much l ess t he pl ea col l oquy r ecor d,  t hat  

suppor t s t hese al l egat i ons.   They ar e t ext book exampl es 

r equi r i ng Bent l ey anal ysi s and Bent l ey pr ocedur e.  

¶144 Even i f  one wer e t o bel i eve t hat  t hese al l egat i ons 

wer e suf f i c i ent  t o war r ant  an evi dent i ar y hear i ng,  one shoul d be 

r el uct ant  t o shi f t  t he bur den of  pr oof  t o t he St at e.   The St at e 

shoul d not  be r equi r ed,  on t hese f act s,  t o st r ai ght en out  

Howel l ' s  many al l egat i ons t o pr ove t hat  Howel l ' s  pl ea was 

knowi ng,  i nt el l i gent ,  and vol unt ar y.  

¶145 I n hi s mot i on,  Howel l  i s  sayi ng,  i n essence,  t hat :  ( 1)  

Joseph Shar p,  hi s cousi n,  i s  t he shoot er ;  ( 2)  hi s s i st er ,  

Ki mber l y,  who dr ove Shar p t o t he scene,  may be a par t y t o t he 

cr i me;  ( 3)  Howel l ' s  onl y i nvol vement  was r i di ng al ong i n a car  

( knowi ng not hi ng about  an i mmi nent  shoot i ng) ;  ( 4)  hi s at t or ney 

l ed hi m t o bel i eve t hat  f ai l ur e t o st op Shar p once Howel l  saw a 

gun made hi m gui l t y as par t y t o a cr i me;  ( 5)  hi s at t or ney agr eed 

t o Howel l ' s  pl ea,  even t hough t hat  at t or ney had pr evi ousl y  
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r ecei ved Shar p' s conf essi on t o t he shoot i ng;  and ( 6)  hi s  

at t or ney r epeat edl y mi sr epr esent ed Howel l ' s  i nvol vement  i n 

get t i ng a gun f or  t he shoot i ng,  i n t he at t or ney' s ar gument  t o 

t he sent enci ng cour t .   Put t i ng t he bur den on t he St at e t o sor t  

out  t hi s soap oper a i s l i kel y t o r equi r e t est i mony f r om Howel l ' s  

f ami l y member s,  who may asser t  const i t ut i onal  r i ght s agai nst  

sel f - i ncr i mi nat i on,  and Howel l ' s  at t or ney,  Mi chael  Backes.   

Howel l  has not  al l eged i nef f ect i ve assi st ance of  counsel ,  but  

Howel l ' s  mot i on has over t ones of  i nef f ect i ve assi st ance of  

counsel .   At t or ney Backes i s i n a posi t i on t o c l ar i f y many 

f act ual  i ssues r ai sed by Howel l ' s  mot i on.   However ,  i n t he 

absence of  an expl i c i t  i nef f ect i ve assi st ance of  counsel  c l ai m 

and i n v i ew of  t hi s cour t ' s  deci s i on i n St at e v.  Meeks,  2003 WI  

104,  263 Wi s.  2d 794,  666 N. W. 2d 859,  t he scope of  At t or ney 

Backes' s t est i mony may be t he subj ect  of  f i er ce di sput e.   I f  

Howel l ' s  mot i on wer e pr oper l y assessed as a Bent l ey- t ype mot i on,  

Howel l  woul d mai nt ai n t he bur den of  pr oof ,  and he woul d have t o 

put  hi s at t or ney and f ami l y member s i n t he wi t ness box.  

VI  

¶146 Mi l waukee Count y Ci r cui t  Judge Jean W.  Di Mot t o deni ed 

Howel l ' s  mot i on i n a pr ompt ,  i nci s i ve wr i t t en opi ni on wi t hout  an 

evi dent i ar y hear i ng.   Her  r ul i ng i s r ever sed on gr ounds t hat  

Howel l  was aut omat i cal l y ent i t l ed t o a hear i ng because he 

est abl i shed Banger t  v i ol at i ons.  

¶147 I n my vi ew,  Judge Di Mot t o' s deci s i on i s sound and 

def ensi bl e.   However ,  def endi ng Judge Di Mot t o' s deci s i on r ai ses 

a new set  of  i ssues of  what  a def endant  must  pl ead i n a non-
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Banger t ,  Bent l ey- t ype mot i on t o ear n an evi dent i ar y hear i ng,  and 

what  l at i t ude a c i r cui t  j udge has i n r evi ewi ng t he al l egat i ons 

i n non- Banger t ,  Bent l ey- t ype mot i ons.    

¶148 I n Nel son v.  St at e,  54 Wi s.  2d 489,  497- 98,  195 

N. W. 2d 629 ( 1972) ,  t he cour t  st at ed:  

[ I ] f  a mot i on t o wi t hdr aw a gui l t y pl ea af t er  j udgment  
and sent ence al l eges f act s whi ch,  i f  t r ue,  woul d 
ent i t l e t he def endant  t o r el i ef ,  t he t r i al  cour t  must  
hol d an evi dent i ar y hear i ng.   However ,  i f  t he 
def endant  f ai l s  t o al l ege suf f i c i ent  f act s i n hi s 
mot i on t o r ai se a quest i on of  f act ,  or  pr esent s onl y 
concl usi onar y al l egat i ons,  or  i f  t he r ecor d 
concl usi vel y demonst r at es t hat  t he def endant  i s not  
ent i t l ed t o r el i ef ,  t he t r i al  cour t  may i n t he 
exer ci se of  i t s  l egal  di scr et i on deny t he mot i on 
wi t hout  a hear i ng.   I t  i s  i ncumbent  upon t he t r i al  
cour t  t o f or m i t s i ndependent  j udgment  af t er  a r evi ew 
of  t he r ecor d and pl eadi ngs and t o suppor t  i t s  
deci s i on by wr i t t en opi ni on.  

¶149 I n Bent l ey t he cour t  empl oyed al l  t he l anguage i n t he 

Nel son f or mul at i on,  but  i t  c r eat ed a t wo- par t  t est  whi ch 

necessi t at ed a mi xed st andar d of  appel l at e r evi ew.   See Bent l ey,  

201 Wi s.  2d at  309- 10.   The cour t  sai d:  

I f  t he mot i on on i t s f ace al l eges f act s whi ch woul d 
ent i t l e t he def endant  t o r el i ef ,  t he c i r cui t  cour t  has 
no di scr et i on and must  hol d an evi dent i ar y hear i ng.   
Whet her  a mot i on al l eges f act s  whi ch,  i f  t r ue,  woul d 
ent i t l e a def endant  t o r el i ef  i s  a quest i on of  l aw 
t hat  we r evi ew de novo.  

I d.  at  310 ( c i t at i on omi t t ed) .   The cour t  al so uncoupl ed t he 

l ast  sent ence i n t he Nel son t est  ( " I t  i s  i ncumbent  upon t he 

t r i al  cour t  t o f or m i t s i ndependent  j udgment  af t er  a r evi ew of  

t he r ecor d" )  and appear ed t o l i mi t  t he c i r cui t  cour t ' s  r evi ew of  

t he r ecor d t o " t he second pr ong"  wher e i t  i s  per mi t t ed t o 

exer ci se di scr et i on.   I d.  at  310,  318- 19.  
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 ¶150 Two year s ago i n St at e v.  Love,  2005 WI  116,  ¶¶68- 73,  

284 Wi s.  2d 111,  700 N. W. 2d 62 ( Pr osser ,  J. ,  di ssent i ng) ,  I  

t r i ed t o expl ai n t he i nt er nal  i nconsi st ency I  per cei ved i n t he 

Bent l ey deci s i on.   The i nconsi st ency i s t hat  t he c i r cui t  cour t  

appear s t o be power l ess t o deny a r equest ed evi dent i ar y hear i ng 

when t her e i s a pr oper l y pl eaded mot i on,  even t hough t he ci r cui t  

cour t  has compel l i ng evi dence f r om t he r ecor d t hat  key 

al l egat i ons i n t he mot i on ar e not  t r ue.    

 ¶151 To i l l ust r at e,  suppose t hat  a def endant  ent er s a pl ea 

of  gui l t y t o shoot i ng hi s br ot her  i n Mi l waukee.   The def endant ' s 

post - sent enci ng Bent l ey- t ype mot i on t o wi t hdr aw t hi s pl ea 

al l eges i n r i ch det ai l  t hat  Osama bi n Laden shot  hi s br ot her ,  

and t hat  bi n Laden t hr eat ened t o k i l l  t he def endant ' s mot her  i f  

t he def endant  di d not  pl ead gui l t y t o hi s br ot her ' s shoot i ng.   

I f  t hi s pl eadi ng cont ai ns " t he f i ve ' w' s '  and one ' h; '  t hat  i s ,  

who,  what ,  wher e,  when,  why,  and how, "  see St at e v.  Al l en,  2004 

WI  106,  ¶23,  274 Wi s.  2d 568,  682 N. W. 2d 433,  t he c i r cui t  cour t  

appear s t o have no di scr et i on t o r ul e:  " Yes,  Mr .  Def endant ,  i f  

your  al l egat i ons wer e t r ue,  you woul d be ent i t l ed t o a hear i ng,  

but  based on t he r ecor d I  f i nd t hat  your  al l egat i ons ar e not  

t r ue. " 3 
                                                 

3 Howel l ' s  al l egat i ons t hat  Joseph Shar p i s t he shoot er ,  
t hat  Shar p conf essed t o Howel l ' s at t or ney,  and t hat  Shar p was 
pr epar ed t o t est i f y f avor abl y at  Howel l ' s  t r i al ,  car r y t he same 
i ndi c i a of  r el i abi l i t y  as t he bi n Laden hypot het i cal .   Ther e ar e 
no per sonal  af f i davi t s f r om Howel l ,  or  Shar p,  or  Ki mber l y,  or  
Backes.   Ther e i s no asser t i on t hat  t he St at e t akes t hi s st uf f  
ser i ousl y and has pr osecut ed Shar p.   Ther e i s no evi dence t hat  
t hese al l egat i ons shoul d be bel i eved i n t he f ace of  t he 
def endant ' s st at ement s at  t he pl ea col l oquy and ot her  mat er i al  
i n t he r ecor d.  
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 ¶152 To i t s cr edi t ,  t he maj or i t y opi ni on cor r ect s  t hi s 

f est er i ng pr obl em.   See maj or i t y op. ,  ¶77 ( " A wel l - pl ed 

compl ai nt  may be deni ed wi t hout  an evi dent i ar y hear i ng i f  t he 

r ecor d as a whol e concl usi vel y demonst r at es t hat  r el i ef  i s  not  

war r ant ed. " ) .   The t hi r d par agr aph of  f oot not e 51 of  t he 

maj or i t y opi ni on r eads:  

 The Bent l ey cour t  i nt er pr et ed Nel son as f ol l ows:  
" I f  t he mot i on on i t s f ace al l eges f act s whi ch woul d 
ent i t l e t he def endant  t o r el i ef ,  t he c i r cui t  cour t  has 
no di scr et i on and must  hol d an evi dent i ar y hear i ng. "   
Bent l ey,  201 Wi s.  2d at  310,  c i t i ng Nel son,  54 
Wi s.  2d at  497 ( emphasi s added) .   I n phr asi ng t he 
Nel son t est  t hi s way,  Bent l ey mi ght  be i nt er pr et ed t o 
make an evi dent i ar y hear i ng mandat or y whenever  t he 
mot i on cont ai ns suf f i c i ent ,  nonconcl usor y f act s,  even 
i f  t he r ecor d as a whol e woul d demonst r at e t hat  t he 
def endant ' s pl ea was const i t ut i onal l y sound.   Such an 
i nt er pr et at i on of  Nel son and Bent l ey,  however ,  i s  not  
cor r ect .   The cor r ect  i nt er pr et at i on of  Nel son/ Bent l ey 
i s t hat  an evi dent i ar y hear i ng i s not  mandat or y i f  t he 
r ecor d as a whol e concl usi vel y demonst r at es t hat  
def endant  i s not  ent i t l ed t o r el i ef ,  even i f  t he 
mot i on al l eges suf f i c i ent  nonconcl usor y f act s.  

Maj or i t y op. ,  ¶77 n.  51.  

 ¶153 The maj or i t y ' s c l ar i f i cat i on of  t he Bent l ey opi ni on 

r est or es t o t he c i r cui t  cour t  t he abi l i t y  " t o f or m i t s 

i ndependent  j udgment  [ on a Bent l ey pl ea wi t hdr awal  mot i on]  af t er  

a r evi ew of  t he [ ent i r e]  r ecor d and pl eadi ngs. "   Nel son,  54 

Wi s.  2d at  498.   The pr obl em her e i s t hat  i f  t he c i r cui t  cour t ,  

once agai n,  has t he abi l i t y  t o r evi ew t he ent i r e r ecor d i n 

eval uat i ng a Bent l ey- t ype mot i on t o wi t hdr aw a pl ea,  t her e i s 

ampl e evi dence i n t hi s r ecor d t o sust ai n Judge Di Mot t o' s wel l  

wr i t t en opi ni on.  

VI I  
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¶154 The maj or i t y opi ni on summar i zes t he f act s:  

On Febr uar y 8,  2004,  Mar cus Pear son was shot  
t wi ce whi l e seat ed i n hi s vehi c l e.   The def endant ,  
Andr ae D.  Howel l ,  al ong wi t h hi s s i st er  Ki mber l y and 
hi s cousi n Joseph Shar p,  had al l egedl y dr i ven t o t he 
scene t o f i nd anot her  s i st er ,  Apr i l ,  who was dat i ng 
Pear son.   Pear son al l eged t hat  Howel l  exi t ed hi s 
vehi c l e,  br andi shed a r i f l e,  and shot  hi m.  

 The St at e char ged Howel l  wi t h f i r st  degr ee 
r eckl ess i nj ur y .  .  .  .   On t he dat e or i gi nal l y set  
f or  t r i al ,  Shar p al l egedl y admi t t ed t o Howel l ' s  t r i al  
counsel  t hat  Shar p,  not  Howel l ,  shot  t he v i ct i m.   
Howel l ' s  t r i al  counsel  r equest ed an adj our nment  
al l egedl y i n l i ght  of  t hi s i nf or mat i on.  

Maj or i t y op.  ¶¶12- 13.   The under l i ned st at ement s ar e suppor t ed 

by swor n t est i mony or  document s f r om t he r ecor d.   The ot her  

st at ement s ar e s i mpl y Howel l ' s  ver si on of  t he " f act s. "   I  

bel i eve i t  i s  a mi st ake t o gi ve cr edence t o Joseph Shar p as t he 

shoot er  of  Mar cus Pear son wi t hout  any swor n evi dence t o suppor t  

Howel l ' s  accusat i on.  

 ¶155 For  t hese r easons,  I  r espect f ul l y di ssent .  

 ¶156 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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